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Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (3rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled in the NMSA 1978, 

are also published in the official Session Laws. 
The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 23 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022. 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 
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CHAPTER 8 
Elected Officials 


Art, 
1. Compensation, 8-1-1 
2. Governor-Elect, 8-2-1 to 8-2-3 
3. Lieutenant Governor, 8-3-1 to 8-3-3 
4, Secretary of State, 8-4-1 to 8-4-7 
5. Attorney General, 8-5-1 to 8-5-22 


6. State Auditor, Treasurer and Secretary of Finance and Administration, 8-6-1 to 8-6-7 
7. Public Regulation Commission Apportionments, 8-7-1 to 8-7-12 
8. Public Regulation Commission, 8-8-1 to 8-8-21 


ARTICLE 1 


Compensation 


Sec. 
8-1-1. Compensation of elective state officers. 


Sec. 
8-1-1. Compensation of elective state officers. (Contin- 
gent effective date. See note below.) 


* 


8-1-1. Compensation of elective state officers. 


A. Annual compensation of elective state officers shall be paid as follows: 


governor 
secretary of state 
state auditor 
state treasurer 
attorney general 
commissioner of public lands 
public regulation commissioner 


POOR OHO P THEE HEE T ETE EE EHTEL TE EHOE EE ED HE EEOEOESEEEEH HEE SEEESHHESEESED ECHOES ES HEHE EHOEEE HEHEHE ESE OHH OEOD EEE ED 
POOP U POO eo eH eH eer e ree ET ee Tee TeeeE HEHE HEHEHE HED OE EHES HOSE SUSE HOH OHS O EEO DOES EOE SR OEE S ED EEEEEOSOEOES 
PROC UEC NOOR OEE HE EEO HCE DOOR OCHS AHEO EHH ONEO EH EREUN SHOE OPER EE OE OHH OER OSES LOSER HOODS HOE NEES EROERE EHO S HOSE E eS 
TOTO PORE DOE HOH O THLE HEH EOE HEHE EHTS EEE HEHE HSE EDEE HES ETSEO TERED EH ESSE SO EERE ESSE HHO ES OSE HESS E EEE ESHER ESS 
PORE eer Tee e eee eneeereae ee H Ee EOHOE EHO ET ODO OEE ERE TEE E ESTOS E ETE SEESOESSE ESTES OED EEE SEES E SESS ESEES ESSE EH EEES 
rece EEUU eeee eee Creer ee errr reece rrer rere rrre reer r err rrrrr reer rere errr errr rere rrr ieee eres 


PERO ETOH OTHE OTHHHE HHT EH HEETSESHHOHEHHEH OHHH OT ESEEOETHTHO THEO TO THHHHEH HOHE OE HED 


85,000 


B. Any person succeeding to the office of governor as provided in Article 5, Section 7 of the 
constitution of New Mexico shall receive the salary of the office. Every person serving as acting 
governor during the incapacity or absence of the governor from the state, other than the secretary 
of state, shall receive two hundred fifty dollars ($250) as compensation for each day's service as 


acting governor. 


C. All compensation under this section shall be paid from the general fund, except that the amount 
paid to the commissioner of public lands shall be paid from the state lands maintenance fund. 


History: 1953 Comp., § 4-5-1, enacted by Laws 1971, 
ch. 260, § 1; 1975, ch. 305, § 1; 1977, ch. 346, § 2; 1980, 
ch, 133, § 1; 1981, ch. 286, § 1; 1986, ch. 49, § 1; 1989, 
_ ch. 287, § 1; 1998, ch. 108, § 21; 1999, ch, 255, § 1; 2002, 
ch. 95, § 1. 

Compiler’ s notes. — Laws 1971, ch. 260, § 1 enacted a 
new 4-5-1, 1953 Comp., which replaced former 4-5- 1, 1953 
Comp., (1941 Comp., §§ 38-1501, 10-422, Laws 1945, ch, 62, 
§ 1; 1951, ch. 109, § 1; 19538, ch. 180, § 1), fixing salaries of 
elective state officers, which was repealed by Laws 1957, 
ch, 238, § 3. 

Cross references. — For compensation of lieutenant 
governor, see 8-3-3 NMSA 1978. 

For mileage of legislators, see N.M. Const., art. IV, § 10. 

The 2002 amendment, effective May 15, 2002, in- 
creased the salary amounts in Subsection A. 


1 


The 1999 amendment, effective June 18, 1999, substi- 
tuted "two hundred fifty dollars ($250)" for "one hundred 
fifty dollars ($150)" in Subsection B. 

The 1998 amendment, effective January 1, 1999, sub- 
‘stituted "public regulation" for "state corporation" near 
the end: of Subsection A; substituted "72,500" for "65,000" 
at the end of Subsection A; and substituted "lands" for 
"land office" near the end of Subsection C, 


ANNOTATIONS 


Right and duty to pay salary. — This section clearly 
creates a right in the officer to require monthly payment 
of his statutory compensation, and a duty upon the dis- 
bursing officer to honor such demand, 1957-58 Op. Att'y 
Gen. No. 57-262. 
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8-1-1 ELECTED OFFICIALS 8-2-1 


Am. Jur. 2d, A.L.R. and C.J.S. references. —7Am. Jur, *. _\ De facto officer or employee, payment of salary to, as de- 
2d Attorney General § 4; 38 Am. Jur. 2d Governor §3;63A ~~ fense to action or proceeding by de jure officer or employee 
Am. Jur. 2d Public Officers and Employees §§ 431 to 486, for salary, 64 A.L.R.2d 1375, 


Validity of contract by officer with public for rendition of 81A C.J.S, States §§ 104 to 119. 
new or special services to be paid for in addition to regular > -¢ee pent h 
compensation, 159 A.L.R. 606. 


8-1-1. Compensation of elective state officers. (Effective Teraey I, 2023. ) 


“h 


A. Annual compensation of elective state officers shall be paid as follows: 


BOVETIVOTC A cdots. Fes skeet ee cof ps Chea Nally odoe eae tag8t-lo wanjers $1 10, 000 


SECTELATY Of SEALE .yrcccseroerssscorsarcereccrnreccesnccrersssosenscodyteal pee Cah «toned ele ev IRGh LEE} AfeeeSRY seaeatee 80,000 
State AUAILOP ...5 06s... 000 EA, fost ery t.Sarnweniainn® bare qoumaoel-/ @tibsid ada .. 85,000 
state treaSUrer ih esde.sy bs foodes A vieonsvenk besevincan Ah apis di bind dacosgreat) am pidnlitge St opi! vat 85,000 
AELOTNEY ZENCTAL vaccecrsgusdvsocsenereciceneo] Grebo vgay eee mri leompaled¢ sony Gage Laacenen td mp tdeabe 3. 95,000 
COMMUBBLONEL Of DUDLIC GIB ery» \anesensosennrestenvaasnn'es ape Ksscquaivaueeraels tase suesdesera eta > es 90,000. 


B. Any person succeeding to the office of governor as provided in Article 5, Section 7 of the con- 
stitution of New Mexico shall receive the salary of the office. Every person serving as acting governor 
during the incapacity or absence of the governor from the state, other than the secretary of state, shall 
receive two hundred fifty dollars ($250) as compensation for each day's service as acting governor. 

C. All compensation under this section shall be paid from the general fund, except that the 
amount paid to the commissioner of public lands shall be paid from the state lands maintenance 
fund. 


& 
& 

History: 1953 Comp., § 4-5-1, enacted by Laws 1971, \ © Nos. 1 and 4, Constitutional Amendment 1, at the general 
ch, 260, § 1; 1975, ch. 305, § 1; 1977, ch. 346, § 2; 1980, election held on November 3, 2020. Constitutional Amend- 
ch, 133, § 1; 1981, ch. 286, § 1; 1986, ch. 49, § 1; 1989, ment 1.was adopted by a vote of 445,655 for and 355,471 
ch, 237, § 1; 1998, ch. 108, § 21; 1999, ch. 256, § 1; 2002, against. 
ch. 95, § 1; 2020, ch, 9, § 14. The 2020 amendment, effective January 1, 2023, re- 
7 Contingent effective date. — Laws 2020, ch. 9, § 14 moved the provision providing the annual compensation 
amended 8-1-1 NMSA 1978, effective January 1, 2023, con- for a public regulation commissioner; and in Subsection A, 
tingent upon the adoption of Laws 2019, SJC/SRC/SJR deleted "public regulation commissioner :. . 90,000". 

00,28 | ARTICLE 2 
Governor-Elect 
See. > $k See. 


8-2-1, Policy of legislature. _ ,8- 2- 3. Access to Ridge afm ation. 
8-2-2, Governor-elect; oer space and equipment. sage 


8-2-1. Policy of legislature... 


It is the policy of the legislature that the transition from the administration of one governor 
to the administration of, another governor be orderly and without friction and confusion, The 
legislature finds that the lag between the election and the inauguration of anew governors ap- 
proximately two months and consequently there is a premium on the necessity of a well-planned 
period of transition. The legislature further finds that for an orderly and efficient transfer of ex- 
ecutive authority, the resources required by a governor-elect include, as. a minimum, temporary 
office space in close’proximity to the governor's office and the department of finance and adminis- 


tration, the equipment and supplies for such an office and the use of a Haiee full-time staff and 
clerical employees. 


raeitereusy 1953 Comp., § 42841, enacted AY twa 
1967, ch. 116, § 1, : 


2 
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8-2-2 LIEUTENANT GOVERNOR 8-3-2 


8-2-2. Governor-elect; office space and equipment. 


Whenever the governor-elect is a different individual than the incumbent governor, the legisla- 
tive council shall upon his certification of election provide suitable office space in the legislative 
building and furniture and equipment for the temporary use me the poveracr elect and his staff 
until the inauguration. 


History: 1953 Comp., § 4-28-2, enacted by Laws 
1967, ch. 116, § 2. 


8-2-3. Access to budget information. 


The secretary of finance and administration shall fully cooperate with the governor-elect and his 
staff and shall permit the governor-elect to have full access to all reports, hearings, information 
and data pertaining to the proposed executive budget. 


History: 1958 Comp., § 4-28-83, enacted by Laws 
1967, ch. 116, § 3; 1977, ch. 247, § 30. 


ARTICLE 3 
Lieutenant Governor 
Sec. See. 
8-3-1. Lieutenant.governor; powers and duties. 8-3-3. Compensation. 


8-3-2. Attorney general; cooperation of agencies. 


8-3-1. Lieutenant governor; powers and duties. 


The lieutenant governor in addition to his other duties provided by law shall have the following 
powers and duties: 
A. the lieutenant governor shall: 

(1) facilitate and promote the cooperation and understanding between the people of this 
state and the agencies of state government, by assisting them in their dealings with such agen- 
cies, and by assisting the agencies to explain their functions, duties and administrative procedures 
insofar as they affect the people of this state; 

(2) refer any complaints or special problems of the citizens of this state to the proper agency; 

(3) keep records of his activities and make an annual report to the governor; and 

(4) perform any other duties that may from time to time be assigned him by the governor. 


History: 1953 Comp., § 4-1-3, enacted by Laws For service of lieutenant governor on cabinet, see 9-1-3 
1971, ch. 188, § 1. NMSA 1978. 
Compiler' s notes. — This section, as enacted, did not 


contain a Subsection B. ANNOTATIONS 
Cross references, — For duties of lieutenant governor, AtaiJun’ 2dovtsls die ands Gd referadcés. &. BLA 
see N.M. Const., art. V, § 7, C.I.S. States § 131. 


8-3-2. NEORNBY general; cooperation of agencies, 


A. The attorney general shall provide, upon request, legal opinion and davies to the lieutenant 
governor. 

B. All state agencies shall cooperate with the lieutenant governor in the performance of his 
duties. 


History: 1953 Comp., § 4-1-4, enacted by Laws 
1971, ch. 138, § 2. 


3 
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8-3-3 ELECTED OFFICIALS 8-4-3 


8-3-3. Compensation. 


For the performance of the duties established in Section 8-3-1 NMSA 1978, the lieutenant gover- 
nor shall receive an annual Rosina eRHisn of eighty-five thousand dollars ($85, WO 


History: 1953 Comp., § 4-1-5, enacted by Laws 1971, For the iin bea natiow of the Srresinee governor while 


ch. 138, § 3; 1977, ch. 346, § 1; 1980, ch. 133, § 2; 1981, presiding officer of the senate, see N.M. Const., art. V, § 12. 

ch. 286, § 2; 1986, ch. 49, § 2; 1989, ch. 237, § 2; 2002, The 2002 amendment, effective May 15, 2002, substi- 

ch. 95, § 2. tuted "eighty-five thousand dollars ($85, 000)" for ae 
Cross references. — For compensation of other elec- five thousand dollars ($65,000)". 


tive state officers, see 8-1-1 NMSA 1978. 


ARTICLE 4 
Secretary of State 
Sec Sec. 
8-4-1. Repealed. 8-4-5. Bureau of elections created; seins tice duties. 
8-4-2. Chief clerk as assistant; appointment; oath; bond. 8-4-6. Distribution of session aera 
8-4-3, Assistant secretary; powers. 8-4-7. Corporations. 
8-4-4, Fees of secretary of state. 


8-4-1. Repealed. 


Repeals. — Laws 1978, ch. 132, § 6, repealed 4-2-1, bond premium for secretary of state, effective March 6, 
1953 Comp. (8-4-1 NMSA 1978), relating to payment of 1978. 


8-4-2. [Chief clerk as assistant; appointment; oath; bond.] 


The secretary of state is hereby authorized to appoint his chief clerk to be assistant secretary. 
Such assistant secretary shall, before entering upon the discharge of his duties give bond to the 
state in the sum of five thousand dollars ($5,000.00), which bond shall be approved by the sec- 
retary of state and filed in his office, and shall take and subscribe an oath of ised as Sipeeieited 
by py 


Htacodh Laws 1908, ch. 75, § 1; Code 1915, § 5316; who are not classified under the Personnel Act. 1966 Op. 
C.S. 1929, § 134-202; 1941 Comp,, § 3-102;1953 Comp., .._—_ Att'y Gen. No. 66-109, 


§ 4-2-2, Am, Jur, 2d, A.L.R. and C.J,S. 5 seme Rh rep — Statu- 
Bracketed material. — The bracketed material was tory conditions prescribed for public officers’ bond as part 

inserted ‘by the compiler and is not part of the law. of bond which does not in terms include them, or which 
Cross references. — For constitutional oath of office, ~. expressly excludes them, 109 A.L.R. 501. 

see N.M. Const., art..XX, § 1. ; Liability of sureties on bond of public officer as affected 


by fact that it was not signed by him, 110 A.L.R. 959. 


ANNOTATIONS Public officer's bond as subject to forfeiture for malfea- 
Number of assistants. — This section does not allow sance in office, 4 A.L.R.2d 1348...» 


the secretary of state to have more than two assistants 81A C.J.S, States § 127. 


8-4-3. [Assistant secretary; powers.] 


The assistant secretary shall have power, in the absence of the secretary, to file all instruments 
required by the laws of New Mexico, to be filed in the office of the secretary of state, and to certify 
to copies thereof, under his hand and the great seal of the state, with the same force and effect as 
if the same had been filed or certified by the secretary of state. 


History: Laws, 1903, ch. 75, § 2; Code 1915, .§ 5317; ‘ _- ANNOTATIONS 
C.S. 1929, § 134-203; 1941 C 8-108; 19538 C 
§ 4.2.3, : omp ste Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 


Bracketed material. — The bracketed material was Cul.S, States § 132, 
inserted by the compiler and is not part of the law. . 


* 
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8-4-4 SECRETARY OF STATE 8-4-6 


8-4-4, Fees of secretary of state. 


The secretary of state shall collect the following fees to be deposited with the state treasurer for 
credit to the general fund; 


A. photocopies of records, Per PALE veeecssesssseesssseees eh seat aki tet twenty-five cents ($.25): 
B, each certification. ............5. ROE 9, RAED oe TENSE I Rete at eae? ++, three dollars ($3.00); 
IE Cas Co REECE OLE CU LG ER ates storeys 00 A Bie pasa ancdcolaa ts ps balan amidase three dollars ($3.00); 
D. search of records where another fee is not prescribed, per hour OF SEATCH oa. ssncanare ten dollars 
($10.00); 
at hee duplicate commission of office or certificate .....csecsssessrssesssseesssseecsseerssves three dollars ($3.00); 
F. service of process where another fee is not prescribed sity 9 <aate dey twenty-five dollars ($25.00); 
G. computer printout of Uniform Commercial Code records, per page ........... one dollar ($1.00); 
and 
H., computer generated records other.than voter registration records, Per Tecord....icecssssseeees ten 


cents ($. 10). 


History: 1953 Comp., § 4-2-4, enacted by Laws 
1969, ch. 272, § 1; 1982, ch. 17, § 1; 1993, ch. 13, § 1. 

Repeals and reenactments, — Laws 1969, ch. 272, § 
1, repealed former 4-2-4, 1953 Comp., relating to the sec- 
retary taking possession of legislative property after ad- 
journment, and enacted a new 4-2-4, 1953 Comp. 

The 1993 amendment, effective June 18, 1993, re- 


ANNOTATIONS 


Fees for recording collection agency bonds and 
continuation certificates. 1943-44 Op. Att'y Gen. 
No, 44-4511 (rendered under former law). 

“Am, Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States § 104, 


wrote this section to the extent that a detailed comparison 
would be impracticable. 


8-4-5. Bureau of elections pavers organization; duties. 


There i is created within the office of the secretary of state a "bureau of elections." The bureau of 
elections shall be headed by a director who shall be appointed by the secretary of state and who shall 
be knowledgeable in the election laws of the state. The bureau of elections’shall perform those du- 
ties pertaining to the state administration of elections as are assigned by the secretary of state and 
which are pursuant to the election laws of the state. Such duties shall include the conduct of schools, 
instruction and training pertaining to election administration and the preparation of instruction ma- 
terials and manuals to promote uniformity of the administration of election laws in the state. There 
is created in the bureau of elections the position of state voting machine supervisor. The state voting 
machine supervisor shall be knowledgeable in the mechanical operation, repair and maintenance of 
voting machines used in this state. The state voting machine supervisor’shall provide assistance to 
counties in the repair, Snead care and proper use of voting machines owned by the counties. 


~ ANNOTATIONS 


County voting machine technicians are trained 
by state voting machine supervisor, 1973 Op. Att'y 
Gen. No, 73-13, 


History: 1953 Conte § 4-2-7, baindbed 7: Laws 
1969, ch. fen: § 1. 


{ 


8-4-6. Distribution of session laws. 


A. The secretary of state shall transmit copies of the session laws without charge as follows: 
(1) one copy to each New Mexico supreme court justice; 
(2) one copy to each New Mexico court. of appeals judge; 
(3) one copy to each New Mexico district court judge; 
(4) five copies to the New Mexico attorney general; 
* (5) two copies to each New Mexico district attorney; 
(6) one copy to the board of county commissioners of each county; 
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(7) copies to other state officers and agencies, or additional copies ‘to legislators ‘upon re- 
quest by the clerks of each house by January 30 and to those listed above if the copies or additional 
copies are needed for governmental purposes and are not to replace lost volumes; and ~ 

(8) copies to the New Mexico supreme court law library as may be required for exchange 
of similar materials with officers and agencies of the federal government, other states, districts, 
territories or possessions of the United States. 

B. Copies of session laws supplied to officers and agencies of this state remain the property of 
the state and shall be delivered to their successors. Me 

C. Whenever it is necessary to replace a volume of the session laws, because of the loss of the 
original volume, the secretary of state shall charge the officer or agency the same price that would 
be charged if it were sold to a private individual, and the money from the sale shall be deposited in 
the fund it would be deposited in if it resulted from a sale to a private individual. , 


History: 1953 Comp., § 10-1-18, enacted by Laws clerks of each house by January 30 and to" following "ad- 
1978, ch, 248, § 1; 1978, ch. 180, § 2; 1978 Comp., ditional copies to"; in Paragraph A(8) inserted "New Mex- 
§ $4-4-1; recompiled as 1978 Comp., § 8-4-6; Laws ico" preceding "supreme"; in Subsection C, substituted 
2008, ch. 6, § 1. "that would be charged" for "they would charge", 


Repeals and reenactments. — Laws 1973, ch. 248, 


§ 1, repealed former 10-1-138, 1953 Comp., relating to dis- ANNOTATIONS 
tribution of supreme court reports, statutes and session Am. Jur. 2d, A.L.R. and C.J.S. references. — 73 Am. 
laws, and enacted a new 10-1-13, 1953 Comp. Jur, 2d Statutes §§ 84 to 87. 

The 2003 amendment, effective June 20, 2003, in 77 C.J.S. Reports § 1 et seq.; 82 C.J.S. Statutes § 63. 


Paragraph A(7) inserted "legislators upon request by the 


8-4-7. Corporations. 


As of July 1, 2013, the secretary of state, pursuant to Article 11, Section 19 of the constitution of 
New Mexico, shall assume responsibility for chartering corporations as:provided by law, including 
the performance of the functions of the former corporations bureau of the public regulation com- 
mission. As used in Chapter 53, Articles 1, 2, 4 through 6, 7B, 8, 11 through 14 and 16 through 
20 NMSA 1978, except for Subsection D of Section 53-5-8 NMSA 1978, references to the "public 


regulation commission", "state corporation commission" or "commission" shall be construed to be 
references to the secretary of state. 


History: Laws 2013, ch. 75, § 9. description and all pending administrative proceedings 
Effective dates. — Laws 2013, ch. 75, § 54 made Laws that involve the corporations bureau of the public regula- 
2013, ch. 75, § 9 effective July 1, 2013. tion commission shall be unaffected and shall continue in 

Temporary provisions, — Laws 2018, ch. 75, § 52, the name of the office of the secretary of state. 
provided that: D. On and after July 1, 2013, all rules, tariffs, orders 

A. On July 1, 2013, all personnel and all money, ap- and other official acts of the corporations bureau of the 
propriations, records, furniture, equipment, supplies and __ public regulation commission or of the public regulation 
other property belonging to or used by the corporations commission on behalf of the corporations bureau shall 
bureau of the public regulation commission are trans- continue in effect until amended, replaced or repealed by 
ferred to the secretary of state. the secretary of state. ' 

B. On and after July 1, 2013, all existing contracts, E. On and after July 1, 2013, all references in law, 
agreements and other obligations in effect for the corpora- rules, tariffs, orders and other official acts to the corpora- 
tions bureau of the public regulation commission shall be tions bureau of the public regulation commission or to the 
binding on the secretary of state. public regulation commission in regard to matters per- 

C. On and after July 1, 2013, all pending cases, le- formed by the corporations bureau shall be construed to 
gal actions, appeals and other legal proceedings of every be references to the secretary of state. 


ARTICLE 5 


Attorney General 


Sec. Sec. 
8-5-1. Creation of department of justice. 8-5-5. Assistant attorneys general; other employees; ap- 
8-5-2, Duties of attorney general. . pointment. 
8-5-2.1. Attorney general; legal service fees for state 8-5-6. Opinions and report.. 
agencies. 8-5-7. Repealed. 
8-5-3. Action in civil and criminal cases. 5 8-5-8 to 8-5-13. Repealed. 
8-5-4. Employment of legal assistance for departments. 8-5-14. Repealed. 
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Sec, W 3 Sec. 
8-5-15. Representation of officer, deputy, assistant, agent 8-5-20. Missing indigenous persons specialists; duties. 
-or employee of state or state institution. 8-5-21. Partnership in Native American communities 
8-5-16. Repealed. network grant program; created; purpose. 
8-5-17. Attorney general; consumer representation be- (Repealed effective July 1, 2024.) 
fore commission, . 8-5-22. Partnership in Native American communities 
8-5-18. Guadalupe Hidalgo treaty division: network grant fund; created. (Repealed ef- 
8-5-19. Attorney general; authority to investigate and fective July 1, 2024.) 


. prosecute missing indigenous persons cases. 


8-5-1. [Creation of department of justice.] 


That the department of justice be, and same is hereby created, with the attorney general as 
head thereof, which shall be located at the seat of government. 


History: Laws 1933, ch. 21, 8 1; 1941 Comp., § 3-301; Bracketed material. — The bracketed material was 
1953 Comp., § 4-3-1. inserted by the compiler and is not part of the law. 


8-5-2. Duties of attorney general. 


Except as otherwise provided by law, the attorney general shall: 

A. prosecute and defend:all causes in the supreme court and court of appeals in which the state 
is a party or interested; 

B. prosecute and defend in any other court or tribunal all actions and proceedings, civil or 
criminal, in which the state may be a party or interested when, in his judgment, the interest of the 
state requires such action or when requested to do so by the governor; 

C. prosecute and defend all actions and proceedings brought by or against any state officer or 
head ofa state department, board or commission, or any employee of the state in his official capacity; 

D._ give his opinion in writing upon any question of law submitted to him by the legislature or 
any branch thereof, any state official, elective or appointive, or any district attorney on any subject 
pending before them or under their control with which they have to deal officially or with refer- 
ence to their duty in office; 

E. prepare drafts for contracts, bonds and other instruments of writing which may be required 
for the use of the state whenever requested to do so by any state officer; 

F.. promptly account to the state treasurer for all state funds received by him; 

G. report to the governor and legislature the condition of his office, the text of all opinions ren- 
dered and a summary of business transacted of public interest, which report shall be submitted 
each year; 

H. keep a register of all opinions rendered and all actions prosecuted and defended by him, and 
of all proceedings in relation thereto; 

I. attend and assist in the trial of any indictment or information in any county on direction of 
the governor; 

J. . appear before local, state and federal courts and regulatory officers, agencies and bodies, to 
represent and to be heard on behalf of the state when, in his judgment, the public interest of the 
state requires such action or when requested to do so by the governor; and 

K._ perform all other duties required by law. 


_ History: Laws 1933, ch. 21, § 2; 1941 Comp., For the attorney general as member of the executive de- 
§ 3-302; 1953 Comp., § 4-3-2; Laws 1966, ch. 28, § 15; partment, see N.M. Const., art. V, § 1. 
1975, ch. 327, § 1. For the attorney general residing and keeping books, 
Cross references. — For the duty of the attorney gen- papers, public records and seal of office at the seat of gov- 
eral to give advice to the lieutenant governor, see 8-3-2 ernment, see N.M. Const., art. V, § 1. 
NMSA 1978. For the qualifications for the office of attorney general, 
For publication and sale of the opinions and reports of see N.M. Const., art. V,§3. 
the attorney general, see 8-5-6,. For the attorney general's salary, see N.M. Const., art. V, 
For the duty to represent any officer, deputy, assistant, § 12, and 8-1-1 NMSA 1978. 
agent or employee of the state or a state institution, see For attorney general as counsel for multistate tax com- 
8-5-15 NMSA 1978. mission member, see 7-5-5 NMSA 1978, _.. 
For term of office of the attorney general, see N.M. For attorney general as legal adviser to taxation and 
Const., art. V, § 1. revenue department, see 9-11-11 NMSA 1978. 
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For representation of the state or any county by the at- 
eee general, see 36-1-19 NMSA 1978. . 


ANN OTATIONS 


I. GENERAL CONSIDERATION, 

II, SUPREME COURT AND COURT OF APPEALS. 
OTHER COURTS. 

IV. STATE OFFICERS AND EMPLOYEES. 

V. DISTRICT ATTORNEYS. 

VI. OPINIONS. 


I. GENERAL CONSIDERATION. 


Discretion to determine public interest. — The lan- 
guage of this section grants the attorney general discre- 
tion in determining when the public interest requires him 
to bring a civil action on behalf of the state. State ex rel. 
Bingaman v. Valley Sav. & Loan Ass'n, 1981-NMSC-108, 
97 N.M. 8, 636 P.2d 279. 

Historical. — In the Act of 1859, the duties of the at- 
torney general were coextensive with the territory; but by 
the Act of 1862, his duties were expressly limited to the 
supreme court and district courts of the first and second 
districts. In the Act of January 28, 1863, § 25, the territo- 
rial limits within which the attorney general was to ex- 
ercise his duties was again reduced and restricted to the 
first judicial district. Territory ex rel. Wade v, Ashenfelter, 
1887-NMSC-013, 4 N.M. (Gild.) 98, 12 P. 879, appeal dis- 
missed, 154U,S,,493, 14:S, Ct, 1141, 38 L. Ed. 1079 (1893), 

Attorney general has no common-law powers or 
duties. State ex rel. Norvell v. Credit Bureau of Albuquer- 
que, Inc., 1973-NMSC-087, 85 N.M. 521, 514 P.2d 40. 

The office of attorney general in New Mexico was cre- 
ated by statute, and its powers and duties defined and 
limited by statute from its inception. No common-law 
powers were confirmed in the office of attorney general 
by the constitution of New Mexico. State v. Davidson, 
1929-NMSC-016, 33 N.M. 664, 275 P. 373. 

Waiving sovereign immunity. — The attorney gener- 
al's authority is broad enough to include making litigation 
decisions such as waiving an immunity defense. Abreau v. 
N.M. Children, Youth and Families Dep't, 646 F.Supp. 2d 
1259 (D.N.M. 2009). 

Section 8-5-2 NMSA ‘1978, which specifies the powers 
of the attorney general, does not expressly confer on the 
attorney general the authority to waive Eleventh Amend- 
ment immunity. Guttman v. Khalsa, 320 F.Supp. 2d 1164 
(D.N.M. 2008). 


TI, SUPREME COURT AND COURT OF APPEALS. 


Attorney general must represent state in any ap- 
peal. State ex rel. Maloney v. Sierra, 1970-NMSC-144, 82 
N.M. 125, 477 P.2d 301. 

Filing of brief by special assistant attorney gen- 
eral, — Where brief erroneously filed by district attorney 
was ordered stricken and attorney general and regular 
assistants disqualified, the special assistant attorney gen- 
eral was allowed 20 days in which to file a brief on the 
merits. State v. Aragon, 1950-NMSC-053, 55 N.M. 421, 234 
P.2d 356. 


III. OTHER COURTS. 


Disqualification of attorney general. — The attor- 
ney general is the state's highest ranking law enforce- 
ment officer, elected by the people of New Mexico. For a 
court to forbid the attorney general from engaging ina 
prosecution within the jurisdiction of the office is a seri- 
ous encroachment on the executive branch. The disquali- 
fication of the attorney general is an action that should 
be undertaken with the greatest circumspection. State v, 
Armijo, 1994-NMCA-136, 118 N.M, 802, 887 P.2d 1269; 
cert. denied, 119 N.M, 20, 888 P.2d 466. A 
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The approval as to form of a contract that was the sub- 


ject of a criminal prosecution by the attorney general for 


financial impropriety was not grounds for disqualifying 
the attorney general. State v. Armijo, 1994-NMCA-136, 
118 N.M. 802, 887 P.2d 1269; cert. denied, 119 N.M. 20, 
888 P.2d 466. 

Duty to prosecute. — ‘Attorney general is charged 
by statute with the duty of prosecuting in court any ac- 
tion when in his judgment the interest of the state 
requires such action. State ex rel. Maloney v. Sierra, 
1970-NMSC-144, 82 N.M. 125, 477 P.2d 301. 

‘Prosecution in federal court. — The attorney gen- 
eral may delegate the power to institute juvenile proceed- 
ings in federal court to U.S. attorneys. U.S. v, Dennison, 
652 F. Supp.211 )D.N.M. 1986). 

Protecting state's interests, — Inherent in the attor- 
ney general's duty to "prosecute" is the power to initiate civil 
lawsuits. when, in his judgment, the interest of the state is 
in need of protection. State ex rel. Bingaman v. Valley Sav. & 
Loan Ass'n, 1981-NMSC-108, 97 N.M. 8, 636 P.2d 279. 

Prosecution of actions. — This section and 8-5-3 
NMSA 1978 permit the attorney general to bring an ac- 
tion on behalf of the state if no other. provision has been 
made for it to be brought, or to step into litigation brought 
by another where the interests of the state are not be- 
ing adequately represented or protected. State:v. Koehler, 
1981-NMSC-060, 96 N.M. 2938, 629 P.2d 1222. , 

Real party in interest. — The attorney general's duty 
of prosecuting any action when, in his judgment, the in- 
terest of the state is present, makes him a real party in in- 
terest. State ex rel. Bingaman v. Valley Sav, & Loan Ass'n, 
1981-NMSC-108, 97 N.M. 8, 636 P.2d 279. 

Right to maintain suit in water-law cases. — The 
attorney general may maintain suit on behalf of state to 
enjoin use of unappropriated water for irrigation contrary 
to law. State ex rel. Bliss v. Dority, 1950-NMSC-066, 55 
N.M. 12, 225 P.2d 1007, appeal dismissed, 341 U.S. 924, 71 
S. Ct. 798, 95 L. Ed. 1356 (1951). 


IV. STATE OFFICERS AND EMPLOYEES. 


Governor as defendant to constitutional chal- 
lenge. — The governor, as represented by the attorney 
general, because of his ability to influence the prosecution 
of violators, is the proper defendant in an action alleging 
that the statute prohibiting dissemination of "harmful" 
material to a minor over a computer network is facially 
invalid on First Amendment grounds, American Civil Lib- 
erties Union v. Johnson, 4 F. Supp. 2d 1024 (D.N.M. 1998), 
aff'd, 194 F.3d 1149 (10th Cir, 1999). 

Attorney general's prosecution of state officer he 


, formerly represented. — The appointment of the New 


Mexico attorney general, and a deputy attorney general, to 
act as special assistant United States attorneys for prose- 
cution of criminal charges against the state investment of- 
ficer and an assistant state treasurer alleging a conspiracy 
to extort a political contribution involved no inherent or 
actual conflict of interest under the rules of professional 
responsibility or this section. An inherent conflict of inter- 
est does not arise merely because a state attorney general 
prosecutes a state officer whom he formerly represented. 
United States v. Troutman, 814 F.2d 1428 (10th Cir. 1987). 
Representation of state corporation commission 
(now public regulation commission), and custom- 
ers. — The attorney general's representation both. of 
the state corporation commission (now public regulation 
commission) and of unrepresented customers of a utility 
is proper. His representation of other parties before the 
commission is not a conflict of interest and not a violation 
of his constitutional duty to represent the commission. 
Mountain States Tel. & Tel. Co. v. Corporation.Comm'n, 
1982-NMSC-127, 99 N.M. 1, 653 P.2d 501. 
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V. DISTRICT ATTORNEYS. 


No right to displace generally. — Nothing in this 
section suggests a right in the attorney general to displace 
the district attorney in a case where the rights of the state 
are being actively advocated, State ex rel. Attorney Gen. v, 
Reese, 1967-NMSC-172, 78 N.M. 241, 430 P.2d 399. 

Relation between attorney general and district 
attorneys. — There is nothing in the laws making the 
attorney general the superior of the district attorneys. 
The most that can be said concerning the powers of the 
attorney general in this section is that it gives concur- 
rent right with the district attorney to bring an action, 
and there is nothing in this section which remotely sug- 
gests a right to supplant or take over from a district at- 
torney who is performing his legal duties. State ex rel. 
Attorney Gen. v. Reese, 1967-NMSC-172, 78 N.M, 241, 
430 P.2d 399. 

Appeal of criminal cases. — District attorney has 
authority to take an appeal, but it is the prerogative 
and duty of the attorney general to brief the case and to 
present it in the supreme court, and a district attorney 
may appear on appeal in a criminal case only by per- 
mission of the attorney general and in association with 
him. State v. Aragon, 1950-NMSC- 053, 55 N.M. 421, 234 
P.2d 356. 


VI. OPINIONS. 


court is not bound by attorney. general opinions, and 
gives them such weight only as it deems they merit and 
no more. If the court. thinks the opinions are right, it 
follows and approves, and if convinced they are wrong 
the court rejects.them. City of Santa Rosa v. Jaramillo, 
1973-NMSC-119, 85 N.M. 747, 517 P.2d 69; First Thrift 
& Loan Ass'n v. State ex rel. Robinson, 1956-NMSC-099, 
62 N.M. 61, 304 P.2d 582; Perea v. Board of Torrance 
County Comm'rs, 1967-NMSC-056, 77 N.M, 548, 425 
P,2d 308. 

Opinions may be overruled by supreme court. 
— Opinions of the attorney general are entitled to great 
weight, however, to the extent. they conflict with the con- 
clusions announced by the supreme court, they must 
be overruled. Hanagan v. Board of County Comm'rs, 
1958-NMSC-053, 64 _N.M. 103, 325 P.2d 282. 

Conflict over interpretation subject to declaratory 
judgment. — Where there was an administrative stale- 
mate, detrimental to public interest, in which attorney gen- 
eral claimed that entire chapter on liquor sales was uncon- 
stitutional, contrary to assertion of director of department of 
alcoholic beverage control, and attorney general construed a 
separate chapter on liquor sales to allow sale of alcoholic bev- 
erages by the drink on Sundays, but director denied such an 
interpretation, there existed an actual controversy between 
interested parties rendering suit proper for declaratory 
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judgment relief even though a licensed dispenser of alcoholic 
beverages was not a party. State ex rel. Maloney v. Sierra, 
1970-NMSC-144, 82 N.M. 125, 477 P.2d 301. 

Attorney general is legal representative of 


- state agencies, departments, etc, — While a district 


attorney is to advise state officers within his district 
when requested, this means "advise these officers on 
matters relating to the judicial district in which he is 
located." This position is made firm when we remember 
that the attorney general is the legal representative of 
all state agencies, departments, etc. 1961-62 Op. Att'y 
Gen. No. 61-61. 

Magistrates. — As a magistrate is a state officer, he is 
entitled to be represented by the attorney general's office 
when he is sued as a result of action taken by him in his 
official capacity. 1971 Op. Att'y Gen. No, 71-83. 


authorized to render formal and official opinions only to 
those officials stated in this section, However, an informal 
and unofficial expression of view may be given to nonenu- 
merated officials, 1970 Op. Att'y Gen..No. 70-59. 

Opinion on qualification of legislator unauthor- 
ized. 
tion of powers provision) bar the attorney general from 
giving an opinion of the issue of whether or not a public 
school teacher is prohibited from becoming a state legisla- 
tor, Only the legislature itself can decide the qualifications 
of its members. 1975 Op. Att'y Gen. No. 75-21. 

Law reviews. — For article, "Resolving Land-use Dis- 
putes by Intimidation: SLAPPSuits in New Mexico," see 
32 N.M.L. Rev. 217 (2002). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur. 2d Attorney General §§ 9 to 13. 

Right of attorney general to intervene in eiverce suit, 
22 A.L.R. 1112. 

Dismissal of criminal proceedings on motion to attorney 
general, 66 A.L.R. 1378. 

Power of attorney general to compromise, settle or dis- 
miss suit or proceeding, 81 A.L.R. 124, 

Quo warranto, concurrent or.conflicting powers of 
prosecuting attorney and attorney general as to bringing 
action of, 131 A.L.R. 1212. 

Right of attorney general to represent or serve adminis- 
trative officer or body to exclusion of attorney employed by 
such officer or body, 137 A.L.R. 818. 

Will contest: right of attorney general to intervene in 
will contest case involving charitable trust, 74 A.L.R.2d 
1066. 

Duty of trustees of charitable trust to furnish informa- 
tion and records to attorney general relating to trust ad- 
ministration, 86 A.L.R.2d 1375, 

Consumer protection: right of public official to seek res- 
titution of fruits of consumer fraud, without specific statu- 
tory authorization, 55 A.L.R.3d-198. 

7A C.J.S. Attorney General § 7. 


8-5-2.1. Attorney general; legal service fees for state agencies. 2 


i 


The attorney general may charge state agencies, as defined herein, forthe provision of legal ser- 
vices in noncriminal cases requested by the agencies according to a fee schedule approved by the 
department of finance and administration. For the purpose of this section "state agency" means 
any department, institution, board, bureau, commission, district or committee of government of 
the state of New Mexico and every office or officer thereof. 


History: Laws 1980, ch, 2, § 1. 
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Cross references, — For representation. of state officer 


_ by attorney general, see 8-5-15 NMSA 1978. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


8-5-3 ELECTED OFFICIALS 8-5-5 


8-5-8. [Action in civil and criminal cases. ] 


That upon the failure or refusal of any district attorney. to act in: any criminal or civil case or 
matter in which the county, state or any department thereof is a party or has an interest, the 
attorney general be, and-he is hereby, authorized to'act on behalf of said county, state or any de- 
partment thereof, if after a thorough investigation, such action is ascertained to be advisable by 
the attorney general. Provided, that the attorney general shall, upon direction of the governor, 
investigate any matter or matters in any county of the state in which the county, state or any 
department may be interested. After such investigation, the attorney general be, and he is hereby 
authorized to take such action as, in his opinion, conditions warrant: The cost of such investiga- 
tion shall be paid out of the general fund of the county wherein such investigation shall have 
been made, and the costs of any prosecution arising out of such investigation shall be paid as are 


the costs in cases prosecuted by district attorneys. 


History: Laws 1933, ch. 21, § 3; 1941 Comp., § 8-303; 
1953 Comp,, § 4-3-3. 

Bracketed material. — The bracketed material was 
insertéd by the compiler and is not part of the law. ~ 


ANNOTATIONS 


Governor as defendant to constitutional chal- 
lenge. — The governor, as represented by the attorney 
general, because of his ability to influence the prosecution 
of violators, is the proper defendant in an action alleging 
that the statute prohibiting dissemination of "harmful" 
material to a minor over a computer network is, facially 
invalid on First Amendment grounds, American Civil Lib- 
erties Union v. Johnson, 4 F. Supp. 2d 1024 (D.N.M. 1998), 
aff'd, 194 F.3d 1149 (10th Cir. 1999), 

No right to displace generally, — There is nothing 
in the laws making the attorney general the superior of 
the district attorneys, Otherwise, the provision granting 


the attorney general a right to displace a district attorney 
only "upon the failure or refusal of any district attorney to 
act" would be clearly surplusage and unnecessary. State ex 
rel, Attorney Gen. v, Reese, 1967-NMSC-172, 78 N.M. 241, 
430 P.2d 399. ; 

Powers when district attorney delegates prosecu- 
tion. — This section and 8-5-2 NMSA 1978 permit the at- 
torney general to bring an action on behalf of the state if 
no other provision has been made for it to be brought, or 
to step into litigation brought by another where the inter- 
ests of the state are not being adequately represented or 
protected. Where a district attorney delegates a prosecu- 
tion to the attorney general, the attorney general may pro- 
ceed under the authority of this section. State v. Koehler, 
1981-NMSC-060, 96 N.M. 298, 629 P.2d 1222. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right of 
attorney general to intervene in divorce suit, 22 A.L.R. 1112, 

7A C.J.S. Attorney General §§ 11, 12, 13. 


8-5-4, [Employment of legal assistance for departments.]. 


No compensation shall be allowed to any person for services as an attorney or counsellor [coun- 
selor] to any department of the state government, or the head thereof, or to any state board or com- 
mission, except in cases specially authorized by law, but special legal assistance, may be employed 
by the attorney general, under his direction and control, at a reasonable compensation, in any 
pending action or proceeding to protect the interest of the state, with the consent and approval of 
the governor upon showing made by the attorney general that his department cannot for reasons 
stated perform such services. The costs of such special legal assistance shall be paid by the depart- 
ment out of which such suit or proceeding originated, 


History: Laws 1933, ch. 21, § 4; 1941 Comp., § 3-304; 
1953 Comp., § 4-3-4. i 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For attorney general as counsel for 
taxation and revenue department, see 9-11-11 NMSA 1978. 


ANNOTATIONS 


Employment of counsel by state transportation 
highway commission. — Under 67-3-12 and 67-3- 


14 NMSA 1978, the state highway commission [state 


transportation commission] has power to employ special 


counsel to advise and assist it in the performance of its 
duties. State v. Davidson, 1929-NMSC-016, 33 N.M. 664, 
275 P. 373. 

Meaning of "to any department of the state gov- 
ernment", — Although legislature may have meant by 
the phrase "to any department of the state government" 
to mean "to any executive department of the state govern- 
ment," it did not do so in 8-5-4 NMSA 1978, and a strict 
construction would have to include the legislature. 1951- 


52 Op. Att'y Gen, No, 53-30. , 


Am. Jur, 2d, A.L.R. and C,J.S. references. — 7A 
C.J.S. Attorney General § 4. ? 


8-5-5. Assistant attorneys general; other employees; appointment. — 


A. The attorney general may appoint a deputy attorney general and as many other assis- 
tant attorneys general together with stenographic, clerical and other necessary employees on a 
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full- or part-time basis, at salaries tobe fixed by him within budget allowances and appropria- 
tion limits, as the business of the department shall require and who shall hold office at the plea- 
sure of the attorney general. The deputy attorney general and the assistant. attorneys general 
shall, subject to the direction of the attorney general, have the same power ‘and authority as*the 
attorney general. © 

_B, Within legislative appropriations, the attorney general may Sake By full-time salaried mem- 
bei of his' staff as peace officers for the full-time investigation of violations of, and, andthe full- 
time enforcement of, the criminal laws of the state. These employees shall comply with the certifi- 
cation provisions of Section 29-7-8 NMSA 1978 [repealed]. ail 


History: Laws 1933, ch. 21, § 5; 1941 Comp., § 3-305; is attorney general (OAG), and where the employees ap- 


1953 Comp., § 4-3-5; Laws 1955, ch. 119, § 1;:1965, ch. pealed to the state personnel board (board) claiming that 
214, § 1; 1979, ch. 356, § 1; 1988, ch, 92, § 1. 10-9-4° NMSA 1978 made all employees of the OAG clas- 

Bracketed material. — The bracketed material was sified employees who could not be discharged without the 
inserted by the compiler and it is not a part of the law. procedural protections of the Personnel Act, 10-9-1 to -25 
Laws 1993, ch. 255, § 11 repealed 29-7-8 NMSA 1978, ef- NMSA 1978, and where the attorney general claimed that 
fective July 1, 1993. all employees of the OAG are exempt because they all serve 

Cross. references.,— For special assistant attorney at the pleasure of the attorney general pursuant :to 8-5-5 
general representing oil conservation commission, see 70- NMSA 1978, the board erred in concluding that it did not 
2-35 NMSA 1978. have subject matter jurisdiction to hear. the employees' ap- 


peal on the ground that the employees were not entitled to 


ANNOTATIONS the protections of the Personnel Act, because the Personnel 

Duty to appoint assistant attorneys general as Act, as a comprehensive revision of the law on,the subject 
special prosecutors. — If a district attorney does not of state public employment, supersedes 8-5-5 NMSA 1978, 
perform properly and adequately his legal duties of inves- and the plain language of this section specifically Pr ovides 
tigation and prosecution of civil and criminal cases, and that the Personnel Act applies to ‘all state positions” except 
particularly where the district attorney and the attorney those falling within specific categories. Landau v..N.M, Att'y 
general recused their respective offices from participation Gen. , 2019-NMCA-041, cert. denied. 
because of a possible conflict, then the attorney general Assistant attorney general's salary set by attorney 
not only has the power, but it is his duty, where condi- general. — As assistant attorney general is a state officer 
tions warrant, to perform these functions and to appoint not subject to the salary classification of the Personnel Act. 
assistant attorneys general as special prosecutors for the Further, the legislature has delegated to the attorney gen- 
appropriate purposes. State v. Naranjo, 1980-NMSC-061, eral of the state of New Mexico' the exclusive right to set 
94 N.M. 407, 611 P.2d 1101. the salaries of his assistants. Such power is subject only to 

Formal swearing-in ceremony not required. — As- the budget allowances and appropriation limits. Thus, it is 
sistant attorneys general appointed pursuant to this sec- apparent if the attorney general has the ger del Maar 
tion are not required to undergo the same formal swear- for the payment of his assistants, he may pay them indi- 
ing-in ceremony as‘the attorney: general or other public vidually such salaries as in his opinion shall be warranted. 
official. State v. Koehler, 1981-NMSC-060, 96 N.M. 293, 1957-58. Op. Att'y Gen. No. 58-29. 
629 P.2d 1222. This section clearly indicates that the attorney general 

The Personnel Act applies to all state employees, of New Mexico shall fix the salaries of his assistants sub- 
including employees of the office of the attorney gen- ject only, to budget allowances and appropriation: limits. 
eral, unless specifically excluded. — Where, in 2015, 1957-58 Op. Att'y Gen. No. 58- re Fst Sat an 
the newly elected New Mexico attorney general, before tak- Am. Jur, 2d, A.L.R. and FeLCESHCED. 


ing office, terminated certain employees within the office of C.J.S. Attorney General § 4. 


8-5-6. Opinions and report. 


The New Mexico compilation:commission shall receive all opinions and advisory letters ofthe 
attorney general and shall maintain the attorney general's opinions and advisory letters as part 
of the master database of the commission. The attorney general shall provide the commission with 
an electronic copy of all opinions and advisory letters as issued in a format sai aaa agreed upon 
by the commission and the attorney general. 


History: 1978 Comp., § 8-5-6, enacted by Laws compilation commission to sell bound volumes of attorney 
1979, ch. 106, § 1; 1982, ch. 7, § 1; 2019, ch. 74, § 1. general opinions; in the section heading, deleted "sale"; 

Cross references. — For general powers and duties of after "receive all opinions", added “and advisory ‘letters", 
compilation commission, see 12-1-3 NMSA 1978... after "the attorney. general and shall", deleted "publish 
The 2019 amendment, effective May. 3, 2019, ,.re- and sell bound annual volumes to officers and agencies 
quired the New Mexico attorney general. to provide an of the state and other individuals and entities at a price 
electronic copy of all attorney general opinions and. ad- fixed by the compilation. commission, The price fixed by 
visory letters to the New Mexico compilation commis- the compilation commission shall not be less than the re- 
sion, required the commission to| maintain the attorney placement cost of the yolume of opinions plus a markup 
general's opinions and advisory letters as part of its mas- of not less than twenty-five percent nor more than fifty 
ter database, and removed the provision requiring the percent of the replacement cost. Copies of individual 
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opinions may be sold by the compilation commission. 
All revenue collected from the sale of attorney general 
opinions shall be credited to the New Mexico compilation 
fund" and added-the remainder of the section. 

Temporary provisions. — Laws 2019, ch. 74, § 9 
provided: 

A. On the effective date of this act, May 3, 2019, all 
state; local and district officers designated by the New 
Mexico compilation commission to receive distributions of 
sets of the compilation, replacement volumes or replace- 
ment pamphlets may dispose of such sets according to 
procedures set out for disposal of surplus property. Sets 
shall not be delivered or returned to the office of the com- 
mission in Santa Fe. The commission shall determine how 
many full sets of the printed statutes and other publica- 
tions it. will maintain for historical, reference and possible 


8-5-7. Repealed. 


Repeals. — Laws 2019, ch. 74, § 10 repealed 8-5-7 
NMSA 1978, as enacted by Laws 1959, ch. 20, § 2, relating 
to proceeds of sale, credit to New Mexico compilation fund, 


8-5-8 to 8-5-13. Repealed. 


Repeals. — Laws 1979, ch. 106, § 6, repealed 8-5-8 
to 8-5-18 NMSA 1978, as enacted by Laws 1959, ch. 20, 
§ 3, and Laws 1959, ch. 21, §§ 1, 3-6, relating to sale of 


8-5-14. Repealed. 


Repeals. — Laws 2019, ch. 74, § 10 repealed 8-5-14 
NMSA 1978, as enacted by Laws 1959, ch, 21, $ 7, re- 
lating to cumulative supplemental index, publication, 


ELECTED OFFICIALS 


8-5-15 


replacement purposes, and the remainder of the sets held 
by the commission may be disposed of according to proce- 
dures set out for the disposal of surplus property. 

B. All contracts in effect on the effective date of this 
act, May.3, 2019, shall continue to be effective until the 
contract has been completed or the commission decides to 
terminate the contract. — 

C. On the effective date of this act, May 3, 2019, all ref- 
erences in law and other legal documents to the New Mex- 
ico statutes annotated or the NMSA 1978 shall be deemed 
to be references to the content of the master database. © 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.t.S. references. — 7A 
C.J.S. Attorney General § 9. 


effective May 3, 2019. For provisions of former section, see 
the 2018 NMSA 1978 on NMOneSource.com. 


opinions and reports of the attorney general, indexing of 
the opinions and disposition of proceeds. 


distribution, .effective May 3, 2019. For provisions of 
former section, see the 2018 NMSA 1978 on NMOne 
Source.com. 


8-5-15. [Representation of officer, deputy, assistant, agent or employee : 
of state or state institution.] 


The attorney general of New Mexico is directed to act, if requested, as attorney for any officer, 
deputy, assistant, agent or employee of the state or of a state institution in the event'such person 
is named as a party in any civil action in connection with an act growing out of the performance 
of his duty; provided, however, this section shall not apply to any suits or proceedings on behalf of 


the state against such person. 


History: 1953 Comp., 8 4-3-16, enacted by Laws 
1959, ch. 45, § 1. 

-Bracketed material, — The bracketed material was 
inserted by the compiler and i is not part of the law. 


ANNOTATIONS 


Attorney general not allowed to supplant district 
attorney. — Where, in a suit by a district attorney, in the 
name of the state, seeking the recovery of funds paid a 
state officer, the attorney general seeks to represent the 
state in lieu of the district attorney and his pleading 
closely parallels the answer filed by the defendant state 
officer and the effect of the pleading would be to leave 
the case uncontested on the side of the state, the proper 
situation for the application of this section is presented, 
and the attorney general will not be allowed to supplant 
the district attorney. State ex rel. Attorney Gen. v. Reese, 
1967-NMSC-172, 78 N.M. 241, 430 P.2d 399. 
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Attorney general to use all means available to 
defend state employee. — If a defendant, a state em- 
ployee, has requested representation by the attorney gen- 
eral under this section, the attorney general is under a 
duty to defend him and is at liberty to use all means avail- 
able to him in that defense. This representation can be 
in addition to any representation by the attorneys for an 
insurance company covering traffic accidents wherein a 
state employee is involved. 1961-62 Op. Att'y Gen. No. 62- 
42 


But not county official such as sheriff. — A sheriff 
is a county official, as distinguished from a state official or 
employee, and therefore the attorney general's office is not 
under an obligation to represent a sheriff in a civil action 
arising from his official conduct in office. 1959-60 Op. Att'y 
Gen. No. 59-98, : 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 
C.J.S. Attorney General § 15. 
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8-5-16. Repealed. 


Repeals. — Laws 2003, ch. 280, § 8 repealed 8-5-16 2008. For provisions of former section, see the 2002 NMSA 
NMSA 1978, as enacted by Laws 1995, ch. 140, § 1, re- 1978 on NMOneSource.com. For present comparable pro- 


lating to office of guardianship services, effective July 1, visions, see 28-16B-1 NMSA 1978 et seq. 


8-5-17. Attorney general; consumer representation before commission. 


A. The attorney general shall represent residential and small business consumers in matters 
before the public regulation commission as the attorney general deems appropriate. 
B, The attorney general: 

(1), shall research, study and analyze residential and small business consumer interests; 

(2) shall prepare and present briefs, arguments, proposed rates or orders and intervene or 
appear on behalf of residential and small business consumers before the py lic regulation com- 
mission as a party in interest; 

(3) may accept grants and donations in the name of the state to carry out, the provisions 
of this section; 

(4) may cooperate with tribal and pueblo governments in New Mexico to ensure that the 
interests of Indian residential and small business consumers are being represented appropriately 
before the public regulation commission; and 

(5) shall report by December 1 of each year to the legislature and the governor. on the 
activities of his office on behalf of residential and small business consumers. 


History: Laws 1998, ch. 108, § 22. 


8-5-18. Guadalupe Hidalgo treaty division. 


A... The "Guadalupe Hidalgo treaty division" is created within the office of the attorney general. 
The division shall review, oversee and address concerns relating to the provisions of the Treaty of 
Guadalupe Hidalgo that have not been implemented or observed in the spirit of Article 2, Section 5 
of the constitution of New Mexico and Section 47-1-25 NMSA 1978. 

B. The division shall consist of such personne) and have such duties as the attorney general 
shall designate. 

C. The attorney general shall report the findings and recommendations of the division to the 
legislature annually. 


History: Laws 2008, ch. 101, § 1; 2006, ch. 49, § 1. The 2006 amendment, effective May 17, 2006, 
’ Cross references. — For the Treaty of Guadalupe Hi- changed the requirement in Subsection C that the divi- 
dalgo, see the treaty of peace between the United States sion report to the second session of the forth-sixth legisla- 
and Mexico published in Volume 1 of the NMSA 1978 and ture to a requirement that the division report annually to 
on NMOneSource.com. the legislature. 


8-5-19. Attorney general; authority to investigate and prosecute 
missing indigenous persons Cases. 


The attorney general shall assist, with the consent of 2 an tinder nation, tribe or AaebIO; with 
the investigation and prosecution of all missing persons:cases.in which one, or more indigenous 
persons are reasonably believed to be victims pursuant to the Missing ferebus Information and 
’ Reporting Act [Chapter 29, Article 15 NMSA 1978]. 


History: Laws 2022, ch.2,§1. . : Emergency clauses. — Laws 2022, ch. 2, § 7 contained 
an emergency clause and was approved February 24, 2022. 


8-5-20. Missing indigenous persons epenialiater duties. i 


A. The position of "missing indigenous persons specialist':i is soba cit bit the office of the at- 
torney general. 
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B. The attorney general shall employ one or more missing indigenous persons specialists, who 
shall work in collaboration with local, state, federal and tribal law enforcement agencies on miss- 
ing indigenous persons cases pursuant to the Missing Persons Information and Reporting Act | 
[Chapter 29, Article 15 NMSA 1978]. | 

C. The missing indigenous persons specialists shall: 

(1) review entries in:the database of the national crime information center of the United 
States department of justice and other databases, including the missing persons information 
clearinghouse, to ensure records of missing indigenous Herren are accurate, ie eg a made 
in a timely fashion; 

(2) collaborate with other state and international missing persons programs oid the na- 
tional center for missing and exploited children to aid in locating indigenous children who are 
unlawfully taken out of or unlawfully brought into New Mexico; 

(3) provide public outreach and education on missing indigenous persons issues and as 
prevention of indigenous child abductions; 

(4) ‘provide support and technical assistance to law enforcement agencies regarding data 
collection, data sharing and the cooperative use of available resources; 

(5) ‘compile reports of pending missing indigenous persons cases, including the status of 
pending missing indigenous persons cases, the clearance rate of investigating agencies responsible 
for tracking missing indigenous Rereops cases and an analysis by year the characteristics of 
missing indigenous persons; 

(6) -assist with alerts and aéeasb lies at the request of the adpdriment of public safety to 
assist in locating a missing indigenous person; and 

(7) collaborate with the New Mexico law enforcement academy to facilitate training for 
law enforcement agencies related to missing indigenous persons cases. 


History: Laws 2022, ch. 2, § 2. Emergency clauses. — Laws 2022, ch. 2, § 7 contained 
i an emergency clause and was approved February 24, 
2022. 


8-5-21. Parthepshipi in Native American ondunthied network 
grant program; created; purpose. Hengaleg effective July 1, 
2024.) 


A. The "partnership in Native American communities network grant program" is created 
within the office of the attorney general. The purpose of the program is to create a network to sup- 
port the efforts by the state's Indian nations, tribes and auehios to identify, report and find Native 
Americans who are missing. 

B. The “partnership in Native American communities hativort! "shall be developed and oper- 
ated by the office of the attorney general as an online portal with a database to securely upload 
information regarding missing indigenous persons. 

C. The office of the:attorney general shall award grants to create and administer the Native 
American communities network and develop the application and criteria for the grant program. 
The partnership in Native American communities network grant program criteria shall include: 

(1) policies and standards for technology ail oe including data storage and security 
of information entered into the network; 

(2) standards ‘for data verification; 

(3) job qualifications and requirements for a Titel doevialist to administer the: network; 
and 

(4) development of a'system to provide automatic initial alerts pursuant to law enforce- 
ment, tribal and community organizations when a missing indigenous person report is made. 

D. The office of the attorney general may also award grants through the partnership in Native 
American communities network grant program to a qualifying tribal agency at each Indian na- 
tion, tribe and pueblo as matching funds for a tribal agency to create and maintain access to the 
partnership in Native American communities network. 
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History: Laws 2022, ch. 2, § 3. Emergency clauses. — Laws 2022, ch. 2, § 7 contained 
Delayed repeals. — Laws 2022, ch. 2, § 6 repeals 8-5- an emergency clause and was approved February 24, 
21 NMSA 1978, effective July 1, 2024. 2022. 


8-5-22. Partnership in Native American communities network grant 
fund; created. (Repealed effective July 1, 2024.) 


The "partnership in Native American communities network grant fund" is created in the state 
treasury. The fund consists of appropriations, gifts, grants and donations. Money in the fund at the 
end of fiscal year 2024 shall revert to the consumer settlement fund of the office of the attorney 
general. The office of the attorney general shall administer the fund, and money in the fund is ap- 
propriated to the office of the attorney general to administer the partnership in Native American 
communities network grant program and to carry out the provisions of Section 3 [8-5-21 NMSA 
1978] of this 2022 act. Disbursements from the fund shall be made by warrant signed by the sec- 
retary of finance and administration pursuant to vouchers signed by the attorney general or the 
attorney general's authorized representative. 


History: Laws 2022, ch. 2, § 4. Emergency clauses. — Laws 2022, ch. 2, § 7 contained 


Delayed repeals. — Laws 2022, ch. 2, § 6 repeals 8-5- an emergency clause and was approved February 24, 
22 NMSA 1978, effective July 1, 2024. 2022. ’ 


State Auditor, Treasurer and Secretary of 
Finance and Administration 


Sec. Sec. 

8-6-1. Treasurer and auditor; offices; bonds. 8-6-5. Repealed. 

8-6-2, Seal of state treasurer. 8-6-6. Malfeasance and neglect of duty by auditor or 

8-6-3. Duties of treasurer; receipts. treasurer. 

8-6-3.1. State cash manager; powers and duties. 8-6-7, Wrongful drawing or payment of warrant by secre- 

8-6-4. Disbursement of funds; warrant from secretary; tary or treasurer; penalty. 
interest, 


8-6-1. [Treasurer and auditor; offices; bonds.|] 


The state treasurer and the state auditor shall keep their offices at the seat of government of 
the state. They shall, before entering upon the discharge of their duties, respectively, execute, and 
deliver to the secretary of state a bond to the state in the sum of three hundred thousand dollars 
[($300,000)] for the treasurer, and twenty-five thousand dollars [($25,000)] for the auditor, with 
good and sufficient sureties to be approved by the governor and conditioned for the faithful dis- 
charge of the duties required or which may be required of them by law. The approval of the gover 
nor and the date thereof shall be endorsed on the bond: 


History: Laws 1851-1852, p. 169; C.L. 1865, ch. 102, For payment of accounts audited by board of trustees of 


§ 10; C.L. 1884, § 1771; Laws 1891, ch. 27, § 1; C.L. supreme court law library, see 18-1-6 NMSA 1978. 
1897, § 2608; Laws 19085, ch. 69, § 1; Code 1915, § 53277; 
_ C.8, 1929, § 184-406; 1941 Comp., § 3-201; 1953 Comp.., ANNOTATIONS | 
§ 4-4-1, Am. Jur, 2d, A.L.R. and C.J.S. references. — 72 Am. 
Bracketed material. — The bracketed material was Jur. 2d States, Territories, and Dependencies §§ 64, 65, 77. 
inserted by the compiler and is not part of the law. Statutory conditions prescribed for public officer's bond 
Cross references. — For terms of office, see N,M, which does not in terms include them, or which expressly 
Const., art, V, § 1. excludes them, 109 A.L.R. 501. 
For members of the executive department generally, see Liability of sureties on bond of public officer as affected 
N.M, Const., art.V, $1. by fact that it was not signed by hin, 110 A.L.R. 959. 
For the qualifications for office, see N.M. Const., art. V, § 3. Public officer's bond as subject to forfeiture for malfea- 
- For salaries of state officers, see N.M. Const., art. V, § 12 sance in office, 4 A.L.R.2d 1348. 
and 8-1-1 NMSA 1978. 81A C.J.S. States § 127. 
For the amount of bond of state treasurer, see 6-10-38 
NMSA 1978. 
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8-6- 2. Seal of state treasurer. 


There i is adopted an official seal of the treasurer of the bist of New Mexico. 
The seal shall be in substantially the following form: 


The seal above has not been amended or altered in any way. 

The seal shall contain the words "Treasurer of the State of New Mexico" rallies clockwise 
around the upper portion of the outer edge, and the date "1912" on the lower part of the outer edge, 
running from left to right; and there shall be in the center a Mexican eagle grasping a serpent in 
its beak, the cactus in its talons, shielded by the American eagle with outspread wings, and grasp- 
ing arrows in its talons; and a key under the eagles. When the state treasurer shall hereafter be 
required to seal any documents or instruments, he shall use the official seal as adopted by this 
section. 


History: 1953 Comp., § 4-4-2, enacted by Laws C.L.1884, § 1761; O.L, 1897, § 2591; Code 1915, § 5333; C.S. 


1967, ch. 103, § 1. 1929, § 134-601; 1941 Comp., § 3-202), prescribing duties 
Compiler's notes. — Laws 1967, ch. 103, § 1, enacted a of auditor; which was repealed by Laws 1957, ch. 252, § 16. 
new 4-4-2, 1953 Comp., which replaced former 4-4-2, 1953 Cross references. — For the keeping of the seal at the 


Comp., (Laws 1851-1852, p. 169; C.L. 1865, ch. 102, § 11; seat of government, see N.M. Const., art. V, § 1. 


8-6-3. Duties of treasurer; receipts. 


The state treasurer shall receive and keep all money of the state except when otherwise spe- 
cially provided; disburse the public money upon warrants drawn according to law and not other- 
wise; keep a just, true and comprehensive account of all money received and disbursed; render the 
state treasurer's accounts to the financial control division of the department of finance and admin- 
istration annually, or more often if required; and report to the legislature, at the commencement 
of each regular session, a detailed statement of the condition of the treasury. The state treasury 
shall grant duplicate receipts for all money paid into the treasury, and the person receiving the 
duplicate receipts shall record the entry in the centralized accounting system ps none get by the 
department of finance and administration. ' 


History: Laws 1851-1852,'p. 170; C.L. 1865, ch. 102, For the penalty for misapplication of federal-forest re- 


§ 14; C.L. 1884, § 1769; C.L. 1897, § 2602; Code 1915, . serve funds, see 6-11-4 NMSA 1978. . 
§ 5322; C.S. 1929, § 134-401; 1941 Comp., § 3-204; For authorization to borrow to pay interest on bonds, see 
1953 Comp., § 4. 4- 4; Laws 1957, ch. 252, § 12; 2011, 6-12-1, 6-12-2 NMSA 1978, 
ch. 88, § 3, For the authority to purchase bonds authorized by fif- 
Cross references. — For the keeping of public records, teenth legislature, see 6-12-38 NMSA 1978. 
books and papers at seat. of government, see N.M. Const., For refunding bonds generally, seé 6-12-6 NMSA 1978 
art. V, § 1. et seq. 
For the investment of specialroad fund Ag ie see 6- The 2011 amendment, effective July 1, 2011, required 
10-12, 6-10-13 NMSA 1978, persons who receive duplicate receipts for ‘funds paid into 
For the appointment of a deputy treasurer, see 6-10-38 the state treasury to record the entry in the centralized 
NMSA 1978, accounting system administered by the department of fi- 
For the penalty for receiving donbidlevntion un placing nance >and administration. 
deposit, see 6-10-40 NMSA 1978. 
For signing checks for state funds, see 6- 10- 58 NMSA ANNOTATIONS 
1978. Am. Jur, 2d, A.L.R. and C.J.S. references. — 72 Am. 


For the application of federal forest reserve funds, see 


6-11-2 NMSA 1978. Jur. 2d States, Territories, and Dependencies §§ 64, 77. , 


81A C.J.S. States § 135. 
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8-6-3.1 STATE AUDITOR, TREASURER AND SECRETARY OF FINANCE AND ADMINISTRATION 8-6-4 


8-6- 3.1. State cash manager; powers and duties. 


A. The "office of the state cash manager" is established under 8 office of the state treasurer. 
The state treasurer shall. appoint the state cash manager, who shall.manage efficiently all state 
cash balances in the custody of the state not otherwise invested or deposited, and in consultation 
with the state board of finance perform the duties necessary to carry out that. management re- 
sponsibility. 

B, . The duties of the state cash manager include:, 

(1) issuance of cash management regulations, procedures and entfoiicbkatrit police to as- 
sure implementation of and compliance with the federal Cash Management Improvement Act of 
1990 and other provisions of law; 

(2) obtaining from each state agency periodic reports of all money from any source in the 
agency's custody, including detailed information on receipts, disbursements and balances on hand 
or on deposit in a financial institution; 

(3) periodic review of all deposits made and balances on hand to assure that all money 
received by each state agency is deposited in a timely manner in the state fiscal agent bank and, if 
applicable, to the state agency's account in the state treasury; 

(4) . projection of the state's'short-term and long-term cash needs to determine the amount 
available for short-term and long-term investment; 

(5) determination and periodic update of the warrant clearance pattern to project the time 
lag between warrant issuance date and warrant clearance date to facilitate cash management 
activities; and 

(6) preparation of a monthly written report showing state fund balances in each financial 
institution and sending the report to the state board of finance, the legislative finance committee, 
the state investment council, the educational retirement board and the retirement.board of the 
public employees retirement association. ats 

C. In addition to the specific duties in Subsection B of this section, the state cash manager 
shall ensure that non-income producing state cash balances are kept to a minimum in accordance 
with established guidelines. The state cash manager shall report any actual or anticipated devia- 
tions from such:established guidelines to the state board of finance, the investing board or council, 
and the legislative finance committee. 

D. The state cash manager shall have access to all accounts, files and other records of funds in 
the custody of the state. Upon approval of the state board of finance, the state cash manager may 
conduct any periodic investigation: he cheered Paras, to enable him to oh ga 2 his duties pursu- 
ant to this section. 

-E. » As used-in this section, "state agency" means the state of New Mexico or any rot its branches, 
agencies, departments, boards, instrumentalities or institutions, other than state educational in- 
stitutions designated by Article 12, Section 11 of the constitution of New Mexico, and includes the 
New Mexico mortgage finance authority and the New Mexico finance authority. 


History: Laws 1998, ch. 105, § 1. 1058, and amended several sections in Title 31 of the 
Compiler's notes. — The federal Cash Management United States Code. 
Improvement Act of 1990 is Public Law 101-453, 104 Stat. 


8-6-4. Disbursement of funds; warrant from secretary; interest. ° 


It shall be unlawful for the state treasurer to disburse or pay out any funds in his hands, the 
proceeds of any regular or special tax or any moneys that may come to his hands.as treasurer of 
the state of New Mexico, except on warrant of the secretary of finance and administration; pro- 
vided, that in the case of the payments of maturing interest coupons on the bonded debt of the 
state and in the case of the payment of retiring bonds of this state - either at the maturing of the 
optional period of the maturity thereof, wherein the law authorizing the issue of such bonds and 
coupons specifically designates a place of payment other than the office of the state treasurer, - the 
said treasurer may remit such moneys as are necessary, to the places of payment so designated, to 
take up and pay such state obligations; and immediately upon receipt of such coupons and bonds 
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so paid, he shall present same to the secretary properly cancelled and itemized, and when so pre- 
sented to the secretary it shall be the duty of that official to issue his warrant chargeable against 
the proper funds, for the payment so made; provided further, that this article shall not affect or ap- 
ply to cash appropriations made by the United States government to state institutions, over which 
the state has no jurisdiction as to expenditure and wherein such appropriations are remitted to 
the state treasurer, and by him immediately transferred to the treasurers of such institutions. 


History: Laws 1909, ch. 40, § 1; Code 1915, § 5329; 
C.S. 1929, § 184-408; 1941 Comp., § 8-210; 1953 Comp., 
§ 4-4-9; Laws 1957, ch. 252, § 13; 1977, ch. 247, § 14. 

Cross references. — For payments and disbursement 
of public funds, see 6-10-46 NMSA 1978. 


ANNOTATIONS 


Generally, — Comp. Laws 1897, § 2597 was a general 
limitation upon the authority of the auditor, under which 
he could audit only such accounts as had been expressly 
allowed by acts passed, and he was required to report 
claims not so allowed to the next legislative assembly 
for its action thereon. Garcia v. Territory ex. rel. Bursum, 
1900-NMSC-006, 10 N.M. 43, 61 P. 207. 

Construction. — When Laws 1957, chs. 248 and 252, 
were construed by the rule of "pari materia" the supreme 
court found the duties of the auditor substantially the 
same as previously performed by him, except preaudit 
duties and the duty of issuing warrants, which duties 
had been transferred to the director of the department 


8-6-5. Repealed. 


Repeals. — Laws. 1983, ch, 265, § 62, repealed 8- 
6-5 NMSA 1978, as enacted by Laws 1921, ch, 124, § 1, 


of finance and administration (now secretary of finance 
and administration) by the 1957 act. Torres v. Grant, 
1957-NMSC-061, 63 N.M, 106, 314 P.2d 712, 
Constitutionality. — Laws 1957, ch. 252, providing 
warrants on state funds may be drawn only by director of 
department of finance and administration (now secretary 
of finance and administration), was not. unconstitutional 
on theory that it removed from the state auditor, a consti- 
tutional officer, substantially all the powers and duties of 


’ that office. Torres v. Grant,1957-NMSC-061, 63 N.M., 106, 


314 P.2d 712. ; 

Effect of approval of warrant. — The warrant of 
the superintendent of insurance on the insurance fund, 
approved by the auditor (now secretary of finance and ad- 
ministration), was not the warrant of the auditor (now sec- 
retary). State ex rel. Chavez v. Sargent, 1914-NMSC-018, 
18 N.M. 627, 139 P. 144. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States § 226. 


relating to registration of bonds and debentures by trea- 
surer, effective April 7, 1983. 


8-6-6. [Malfeasance and neglect of duty by auditor or treasurer] 


If the auditor.or treasurer shall wilfully [willfully] neglect or refuse to perform any duty en- 
joined by law, or shall be guilty of any oppression or extortion in the performance of any legal duty, 
or shall receive any fee or reward for the performance of any legal duty not allowed by law, or by 
color of his office shall knowingly do any act not authorized by law, or in any other manner than is 
required by law, he shall, upon conviction upon indictment, be adjudged guilty of.a misdemeanor 
in office and be fined any sum not exceeding one thousand dollars [($1,000)]. The state or any per- 
son injured, in the name of the state, may sue, either before or after an indictment found, upon the 
bonds of the auditor and treasurer, for any damages suffered by reason of any of the acts of the 
auditor or treasurer in this section mentioned. 


History: Laws 1851, p. 170; C.L. 1865, ch. 102, § 15; 
C.L. 1884, § 1772; C.L. 1897, § 2609; Code 1915, § 5341; 
C.S. 1929, § 134-609; 1941 Comp., § 3-222; 1953 Comp., 
§ 4.4.21, 

Bracketed material. — The bracketed material was 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.8. references, — Public 
officer's bond as subject to forfeiture for malfeasance in 
office, 4 A.L.R.2d 1348. 


inserted by the compiler and is not part of the law. 81A C.J.S. States §§ 127 to 129. 


8-6-7. Wrongful drawing or payment of warrant by secretary or 
treasurer; penalty. : 


A. Ifthe secretary of finance and administration draws any warrant on the state treasurer when 
he knows or, with the use of available accounting information, should reasonably know there ‘is an 
insufficient unexpended and unencumbered balance available for the purpose for which the warrant 
is drawn, he is in violation of this section unless the warrant will be redeemed using receivables ac- 
crued for that fiscal year pursuant to policies-of the department of finance and administration. 
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B. If the state treasurer pays any warrant when he knows or, with the use of available account- 
ing information, should reasonably know there are insufficient funds available in the treasury 
for the purpose to pay the warrant, he is in violation of this section unless the warrant will be 
redeemed using receivables accrued for that fiscal year pursuant to policies of the department of 
finance and administration, 

C. A violation of this section is punishable by'a fine of not more than one thousand dollars 
($1,000) or by imprisonment for not more than one year or both. 


History: 1978 Comp., § 8-6-7, enacted by Laws this section", and substituted "or both" for "by both such 
1987, ch. 183, § 1;19938, ch. 105, § 4; 2003, ch. 273, § 16. fine and imprisonment in the discretion of the judge" at 

Repeals and reenactments. — Laws 1987, ch. 183, § the end. 
1 repealed former 8-6-7 NMSA 1978, as amended by Laws The 1998 amendment, effective June 18, 1993, added 
1977, ch, 247, § 15, and enacted a new section, effective the language beginning "unless" at the end of Subsection B. 
June 19, 1987. 

The 2003 amendment, effective July 1, 2003, in ANNOTATIONS 


Subsection A, substituted "is" for "shall be" following "is 
drawn, he", inserted "unless the warrant will be redeemed 
using receivables accrued for that fiscal year pursuant to 
policies of the department of finance and administration" 
at the end; in Subsection B, substituted "is" for "shall be" 
following "the warrant, he", substituted il be redeemed 
using receivables accrued for that fiscal year pursuant to 


Generally. — If the auditor of the territory (now secre- 
tary of finance and administration) drew any warrant on 
the treasurer of the territory when there was no money in 
the treasury in the particular fund for which such warrant 
was drawn, he was liable to fine of not less than $1,000 and 
imprisonment for not less than one year and summary re- 
moval from office by the governor. Garcia v. Territory ex rel. 


policies of the department of finance and administration" Bursum. 1900-NMSC-006. 10 N.M. 43. 61 P. 207 
for "includes federal funds that will be receipted based Acne in bd to and Cee retarancess a1 A 
upon established warrant-clearing patterns" at the end; C.J.S. States § 129. 
in Subsection C, substituted "is" for "shall be" following "of. 
ARTICLE 7 
Public Regulation Commission Apportionments 

Sec. : Sec. 
8-7-1. Short title. (Repealed effective January 1, 2023.) 8-7-5. Precincts. (Repealed effective January 1, 2023.) 
8-7-2. Membership. (Repealed effective January 1, 2023.) 8-7-6 to 8-7-10. Unconstitutional. 
8-7-3. Residence. (Repealed effective January 1, 2023.) 8-7-11. Election of public regulation commissioners. 
8-7-4, Election; vacancy. (Repealed effective January 1, (Repealed effective January 1, 2023.) 

2023.) _. 8-7-12. Public regulation commission districts. 


8-7-1. Short title. (Repealed effective January 1, 2023.) 


This act [8-7-1 through 8-7-5 NMSA 1978] may be cited as the "Public Regulation Commission 
Apportionment Act". 


History: Laws 1997, ch. 262, § 1. Laws 2001 (1st S.S.), ch. 3, § 8 added 8-7-11 NMSA 1978 


Contingent repeals, — Laws 2020, ch. 9, § 60 repealed but that section was not included as part of the Public 
8-7-1 NMSA 1978, effective January 1, 2028, contingent Regulation Commission Apportionment Act. 
upon the adoption of Laws 2019, SJ C/SRC/SIR Nos. 1 and The public regulation commission districts set forth in 
4, Constitutional Amendment 1, at the general election Sections 8-7-6 through 8-7-10 NMSA 1978, were held to be 
held on November 3, 2020, Constitutional Amendment 1 malapportioned and therefore unconstitutional in Egolf v. 
was adopted by a vote of 445,655 for and 355,471 against. Duran, D-101-CV-2011-02942 (1st Jud. Dist. January 25, 
Compiler's notes. — The Public Regulation Commis- 2012). The redistricting plan embodied in Section 8-7-12 


sion Apportionment Act was enacted by Laws 1997, ch. NMSA 1978 was adopted by that court. 
262, §§ 1 to 10 and codified as 8-7-1 to 8-7-10 NMSA 1978, tr 


- 8-7-2. Membership. (Repealed effective January 1, 2023.) 


The public regulation commission is composed of five members fs be dlebtad from districts es- 
tablished by law. 


History: Laws 1997, ch. 262, § 2. Amendment 1 was adopted by a vote of 445,655 for and 
Contingent repeals. — Laws 2020, ch. 9, 4 60 re- 855,471 against. 
pealed 8-7-2 NMSA 1978, effective January 1, 2023, con- 
tingent upon the adoption of Laws 2019, SJ C/SRC/SJR ANNOTATIONS / 
Nos. 1 and 4, Constitutional Amendment 1, .at the gen- Equal protection challenge. — In the absence of any 
eral election held on November 3, 2020. Constitutional evidence regarding the relative population density of each 
t9 
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of the five PRC districts or the maximum deviation among 
the districts, the court would not review the merits of a 
claim that Sections 8-7-6 to 8-7-10 NMSA 1978 violate 


clause, because the PRC districts are not equally appor- 
tioned on the basis of population. Albuquerque Bernalillo 
County Water Util. Auth. v. N.M. Pub. Regulation Comm'n, 


the one person, one vote principle of the equal protection 2010-NMSC-013, 148 N.M. 21, 229 P.3d 494. 


8-7-3. Residence. (Repealed effective January 1, 2023.) | 


At the time of filing a declaration of candidacy for the office of public regulation commission 
member, a candidate shall reside in the district for which he files. If any elected member of the 
public regulation commission permanently removes his residence from or maintains no residence 
in the district from which he was elected, he shall be deemed to have resigned and his successor 
shall be selected as provided in the Public Regulation Commission Apportionment Act, 


History: Laws 1997, ch. 262, § 3. 
Contingent repeals. — Laws 2020, ch. 9, § 60 repealed 
8-7-3 NMSA 1978, effective January 1, 2023, contingent 


4, Constitutional Amendment. 1,,at the general election 
held on November 3, 2020: Constitutional Amendment 1 
was adopted by a vote of 445,655 for and 355,471 against. 


upon the adoption of Laws 2019, SJC/SRC/SJR Nos, 1 and 


8-7-4. Election; vacancy. (Repealed effective January 1, 2023.) 


A. Members of the public regulation commission shall be elected for staggered Ratton Fe terms 
provided that commission members elected at'the 1998 general election shall classify themselves 
by lot so that two commission members shall initially serve terms of two years and three com- 
mission members shall serve terms of four years. Thereafter, all commission members shall serve 
four-year terms. After serving two terms, a commission member shall be ineligible to hold office as 
a commission member until one full term has intervened. 

B. The governor shall by appointment fill vacancies on the public regulation commission. An 
appointment to fill a vacancy on the public regulation commission shall be for a term ending on 
December 31 after the next general election, at which election a person shall be elected to fill any 
remainder of the unexpired term. 

C. An appointment to fill a vacancy on the public regulation commission made before the gen- 
eral election of 2002 shall be made from the district as it was described in Laws 1997, Chapter'262, 
Sections 6 through 10. After the general election of 2002, a vacancy shall be filled by appointment 


from the district set out in Sections 8-7-6 through 8-7-10 NMSA 1978. 


History: Laws 1997, ch. 262, § 4; 2001 (1st S.S.), 
ch. 3, §.1. 

Contingent repeals, — Laws 2020, ch. 9, § 60 repealed 
8-7-4 NMSA 1978, effective January 1, 2023, contingent 
upon the adoption of Laws 2019, SJ C/SRO/SJR Nos. 1 and 
4, Constitutional Amendment 1, at the general election 
held on November 3, 2020. Constitutional Amendment 1 
was adopted by a vote of 445,655 for and 855,471 against. 

The 2001 (1st S.S.) amendment, effective October 4, 
2001, in Subsection A, deleted a proviso at the end of the 
first sentence, relating to commission members elected at 
the 1998 general election, deleted the former second and 
third sentences, relating to four-year terms and number 
of terms a member can serve, and added the present last 
sentence; in Subsection B, substituted "An appointment" 


“Be "All appointees a vacancy" for "vacancies" and 
"December 381 after" for "January 1 subsequent to" in the 
second sentence; and added Subsection C. 


ANNOTATIONS 


Subsection A is constitutional and a safe guide to 
the legislative intent behind N.M: Const., Art. XI, § 1. 
Block v. Vigil-Giron, 2004-NMSC-008, 135. N.M. .24, 84 
P.3d 72. 

Consecutive terms. — A public regulation commis- 
sion commissioner elected to serve consecutive two-year 
and four-year terms may not run again for another four- 
year term until one full, term has intervened. 2003 Op. 
Att'y Gen. No. 03-05. 


8-7-5. Precincts. (Repealed effective January i. 2023. ) 


A. Designations and boundaries used in the Public Regulation Comfntasien Apectrbidhentatt Act 
are those precinct designations and boundaries established pursuant to the Precinct Boundary 
Adjustment Act [1-3-10 through 1-38-14 NMSA 1978] and revised and approved by the secretary of 
state as of August 31, 2001. 

B. A board of county commissioners shall not create any precinct that lies in more than one 
public regulation commission district and shall not divide any precinct so that the divided parts 
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of the precinct are situated in two or more public regulation commission districts. Votes cast in a 
statewide election from precincts created or divided in violation of this conanapiieec' are invalid and 


shall not be counted or canvassed. 


History: Laws 1997, ch. 262, § 5; 2001 (1st §.S.), 
ch. 38, § 2. 


Contingent repeals. — Laws 2020, ch. 9, § 60 repealed 


8-7-5 NMSA 1978, effective January 1, 2023, contingent 
upon the adoption of Laws 2019, SJC/SRC/SJR Nos. 1 and 
4, Constitutional Amendment 1, at the general election 
held on November 3, 2020. Constitutional Amendment 1 
was adopted by a vote of 445,655 for and 355,471 against. 


8-7-6 to 8-7-10. Paeoneniuitcnat 


Compiler's notes. — The public regulation commis- 
sion districts adopted in Jepsen v. Vigil-Giron, D-0101- 
CV-2001-02177 (1st Jud. Dist. January 8, 2002) and set 
forth in Sections 8-7-6 through 8-7-10 NMSA 1978, were 


The 2001 (1st S.S.) amendment, effective October 4, 
2001, substituted "August 31, 2001" for "November 5, 
1996" at the end of Subsection A; in Subsection B, sub- 
stituted "and shall not" for "nor shall any board of county 
commissioners" in the first sentence and substituted "a" 
for "any general, primary or other" in the second aga 
preceding "statewide election", 


held to be malapportioned and therefore unconstitutional 
in Egolf v. Duran, D-101-CV-2011-02942 (1st Jud. Dist, 
January 25, 2012). The redistricting plan embodied in 
Section 8-7-12 NMSA 1978 was adopted by that court. 


8-7-11. Election of public regulation commissioners. (Repealed effective 
January 1, 2023.) 


Commissioners for public regulation commission districts two, four and five shall be elected 
from the districts described in Sections 8-7-7, 8-7-9 and 8-7-10 NMSA 1978 at the 2002 and subse- 
quent general elections. Commissioners for public regulation commission districts one and three 
shall be elected from the districts described in Sections 8-7-6 and 8-7-8 NMSA 1978 at the 2004 


and subsequent general elections. 


History: 1978 Comp., § 8-7-11, enacted by Laws 
2001 (1st S.S.), ch. 3, § 8. 

Contingent repeals. — Laws 2020, ch. 9, § 60 repealed 
8-7-11 NMSA 1978, effective January. 1, 2023, contingent 
upon the adoption of Laws 2019, SJC/SRC/SJR Nos, 1 and 
4, Constitutional Amendment 1, at the general election 
held on November 8, 2020. Constitutional Amendment 1 
was adopted by a vote of 445,655 for and 355,471 against. 

Compiler's notes. —The public regulation commission 
districts set forth in Sections 8-7-6 through 8-7-10 NMSA 
1978, were held to be malapportioned and therefore un- 
constitutional in Egolf vy, Duran, D-101-CY-2011-02942 


(1st Jud. Dist. January 25, 2012). The redistricting plan 
embodied in Section 8-7-12 NMSA 1978 was. adopted by 
that court. 

With regard to the precinct designations and bound- 
aries used by the court in Egolf v. Duran, D-101-CV- 
2011-02942 (1st Jud. Dist. January 25, 2012), to establish 
public regulation commission districts, the court's order 
provided that "Precinct designations and boundaries used 
in this order are those precinct designations and boundar- 
ies established in accordance with law and approved by 
the Secretary of State as of August 31, 2011 for use in the 
2011 redistricting process". 


8-7-12. [Public regulation commission districts. ] 


Public regulation commission district one is composed of Bernalillo county precincts 4 through 
18, 20 through 30, 39, 86, 107, 108, 119 through 121, 125, 131, 150 through 154, 161 through 
166, 180 through 187, 191 through 197, 211, 212, 215, 216, 241 through 246, 251 through 258, 
271 through 275, 278, 281 through 287, 289 through 302; 304 through 308, 311 through 318, 321 
through 324, 326 through 333, 341 through 347, 351 through 358, 371 through 375, 381 through 
387, 400 through 456, 461 through 466, 471 through 478, 480 through 500, 502 through 550, 560 
- through 566, 568, 569 and 601 through 603; and Sandoval county precincts 11 through 13 and 57. 

Public regulation commission district two is composed of Bernalillo county precincts 303, 
551 through 559 and 570 through 573; Chaves county; Colfax county; Curry county; De Baca 
county; Eddy county; Guadalupe county; Harding county; Lea county; Lincoln county precincts 
I, 3 through 5, 12, 14 through 16 and 19; Mora county precincts 3 and 7 through 11; Otero 
county precincts I through 138, 19, 20, 22 through 33, 35 and 37 through 41; Quay county; Roo- 
sevelt county; San Miguel county precincts 1 through 22 and 24 through 28; Santa Fe county 
precincts 15, 18, 19, 73, 84 and 85; Torrance county precincts I through 9 and 11 through 16; 
and Union county. 
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Public regulation commission district three is composed of Bernalillo county precincts I through 
3, 19; 57, 68 through 70, 78 through 85, 87, 89,110 through 118, 127 through 129, 134, 170, 171 
and 567; Los Alamos county; Mora county precincts 1, 2 and 4 through 6; Rio Arriba county 
precincts 1 through 23, 28 and 31 through 42; San Miguel county precinct 23; Sandoval county 
precincts I through 6, 28 through 56, 58 through 76 and 80 through 86; Santa Fe county precincts 
1 through 11, 13, 14, 16, 17, 20 through 71; 74 through 83 and 86 through 88; and.Taos county. 

Public regulation commission district four is composed of Bernalillo county precincts 31 through 
38, 40 through 56, 58 through 67, 71 through 77, 88, 90 through 99, 101 through 106,109, 122 
through 124, 132, 138, 185 through 144, 214, 217, 221 and 223 through 226; Cibola county; McKin- 
ley county; Rio Arriba county precincts 24 through 27, 29 and 30; San Juan county; Sandoval 
county precincts 7 through 10, 14 through 27, 78 and 79; Santa Fe county precincts 12 and 72; 
Socorro county precincts 15 and 26; and Valerie county precinct 13. 

Public regulation commission district five is composed of Catron county; Dofa Ana county; 
Grant county; Hidalgo county; Lincoln county precincts 2, 6 through 11, 13, 17, 18, 20 and 21; Luna 
county; Otero county precincts 14 through 18, 21, 34 and 36; Sierra county; Socorro county pre- 
cincts I through 14 and 16 through 25; Torrance county precinct 10; and Valencia county precincts 
1 through 12 and 14 through 41. 


Compiler's notes. — The public regulation commis- 
sion districts adopted in Jepsen v. Vigil-Giron, D-0101- 
CV-2001-02177 (1st Jud. Dist. January 8, 2002) and set 
forth in Sections 8-7-6 through 8-7-10 NMSA 1978, were 
held to be malapportioned and therefore unconstitutional 


in Egolf v. Duran, D-101-CV-2011-02942 (1st Jud. Dist. 
January 25, 2012), The redistricting plan embodied in this 
section was adopted. by that court. The section number 
was assigned by the compiler. 


ARTICLE 8 
e e e J 
Public Regulation Commission 

Sec, , Sec. 
8-8-1, Short title. 8-8-9.3. Repealed. 
8-8-2, Definitions. 8-8-10. Legal division. = oat 
8-8-3, Public regulation commission. 8-8-11. Transportation division. 
8-8-3.1. Qualifications of commissioners. 8-8-12. Utility division. 
8- 8- 3.2. Continuing education requirements for commis- 8-8-12.1. Telecommunications bureau. 

sioners. 8-8-13. Advisory staff. 
8-8-4, Commission; general powers and duties. | 8-8-14, Hearing examiners. 
8-8-4.1, Propane service; commission duties. 8-8-15, Commission rules; procedures for adoption. 
8-8-5. Chief of staff; division directors; other staff. 8-8-16. Record of proceedings. 
8-8-6. Commission; divisions. 8-8-17. Ex parte communications. 
8-8-7, Administrative services division; chief clerk. 8-8-18. Recusal of commissioner or hearing examiner. 
8-8-8. Consumer relations division. 8-8-19. Prohibited acts; candidates; commissioners and 
8-8-9. Repealed. employees. 
8-8-9.1. Recompiled. 8-8-20, ‘Commission reports. 
8-8-9.2. Recompiled. 8-8-21. Repealed, 


8-8-1. Short-title. 


Chapter 8, Article 8 NMSA 1978 may be cited as the "Public Regulation Commission Act". 


History: Laws 1998, ch. 108, § 1; 2007, ch. 161, § 1. 

Compiler's notes, — Laws 2020, ch. 9, § 15 recompiled 
and amended former 8-8-1 NMSA 1978 as part of Chap- 
ter 62, Article 19 NMSA 1978, (see 62-19-2 NMSA 1978), 
effective January 1, 2023, contingent upon the adoption 
of Laws 2019, SJC/SRO/SJR Nos. 1 and 4, Constitutional 


8-8-2. Definitions. | 


As used in the Public Regulation Commission Act: 


Amendment 1, at the general élection held on Novem- 
ber 3, 2020; Constitutional Amendment.1 was adopted by 
a vote of 445,655 for and 355,471 against. 

The 2007 amendment, effective June 45, 2007, 


~~ changed the statutory reference to the act. 


A. "commission" means the public regulation commission; 
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B. "commissioner" means a person elected or appointed to the public regulation commission; and 
C.. "person" means an individual, corporation; firm, partnership, association, joint venture or 


similar legal entity. 


History: Laws 1998, ch. 108, § 2. 

Compiler's notes, — Laws 2020, ch. 9, §.15 Saiesaniadl 
and amended former 8-8-2 NMSA 1978 as part of Chap- 
ter 62, Article 19 NMSA 1978, (see 62-19-2 NMSA 1978), 
effective January 1, 2023, contingent upom the adoption 


8-8- 3. Public regulation commission. 


of Laws 2019, SJC/SRC/SJR Nos. 1 and 4; Constitutional 
Amendment 1, at the general election held on Novem- 
ber 3, 2020. Constitutional Amendment 1 was adopted by 
a'vote of 445,655 for and 355,471 against. 


A... The ' ‘public regulation commission", created in Article 11; Section 1 of the constitution. of 
New Mexico, is composed of five commissioners elected from districts as provided in that article 
and the Public Regulation Commission Apportionment Act [8-7-1 to 8-7-5 NMSA 1978]. 

_ B. The commission shall annually elect one of its members chairman, who shall preside at hear- 
ings. In the absence of the chairman, the commission may appoint any other member to preside. 


History: Laws 1998, ch. 108, § 3, 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled 
and amended former 8-8-3 NMSA 1978 \as part of Chap- 
ter 62, Article 19 NMSA~1978, (see 62-19-38 NMSA. 1978), 


of Laws 2019, ‘SI C/SRC/SJR Nos, 1 and 4, Constitutional 
Amendment 1, at the general election held on Novem- 
ber 8, 2020. Constititional Amendment 1 was adopted by 
a vote of 445,655 for and 355,471 against: 


effective January 1, 2023, contingent upon the adoption 


4 


8- 8-3.1. Qualifiéations of commissioners. 


A, In addition to-other requirements imposed by law, in order to be Bloctat or appointed: asa 
commissioner, a person must be qualified for office by: 

(1) having at least ten years of professional experience in an area ahaa arte) by the ¢ com- 
mission or in the energy sector and involving,a scope of:work that includes accounting, ae or 
business administration, economics, finance, statistics, engineering or law; or 

» »(2) having a total of ten years of combined professional: experience as described in "Para: 
graph (1) of this subsection and higher education resulting in at least a professional license or a 
baccalaureate degree from an institution of higher education that has been accredited bya re- 
gional or national accrediting body in an area regulated by the commission, including accounting, 
public or business administration, economics, finance, statistics, engineering or law. 

B. As.used in this section, "professional experience" means employment in which the candidate 
or prospective appointee for commissioner regularly made decisions requiring discretion and inde- 
pendent judgment and: 

(1). engaged in policy analysis, research or implementation in an-area regulated by the 
commission or in the energy sector; 

(2) managed, as the head, deputy head or division director, a federal state, tribal or local 
government department or division responsible for utilities, transportation or construction; or 

(3) managed a business or organization regulated. by the commission or in the energy sec- 
tor that had five or more Sroplonaas during the Gime it was managed by the eandiclate or prospec- 
tive appointee. 

C. Acandidate for election to the office of commissioner shall certify by notarized affidavit that 

‘the candidate meets the requirements of Subsection A of this section to be filed with the declara- 
tion of candidacy. The affidavit shall be on'a form provided by the secretary of state that shall per- 
mit a candidate to list with particularity the candidate's specific professional selenite or higher 
education that meets the requirements of Subsection A of this'section. 

D. Avoter may challenge the candidacy for election to the office of commissioner of any person 
seeking nomination for the reason that the person seeking nomination does not meet the require- 
ments of Subsection A of this section or that the affidavit of the person seeking nomination does 
not contain sufficient information to determine if the person meets the requirements of Subsection 
A of this section. The challenge shall be made by filing a petition in the district court within ten 
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days after the last day for filing a declaration of candidacy or a statement of candidacy for conven- 
tion designation, which petition shall be heard in the same manner as provided in SMyteagt pile E of — 


Section 1-8-26 NMSA 1978. 


History: Laws 2013, ch. 64, § 1; 2019, ch. 212, § 210. Subsection C, after "declaration of candidacy.", added the 
Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled remainder of the subsection; in Subsection D, after "Sub- 
and amended former 8-8-3.1 NMSA 1978 as part of Chap- section A of this section", added "or that the affidavit of 
ter 62, Article 19 NMSA 1978, (see 62-19-56 NMSA 1978), the person seeking nomination does not contain sufficient 
effective January 1, 2028, contingent upon the adoption information to determine if the person meets the require- 
of Laws 2019, SJC/SRC/SJR Nos. 1 and 4, Constitutional ments of Subsection A of this section". 
Amendment 1, at the general election held on Novem- Applicability. — Laws 2013, ch. 64, § 3 pedvided that 
ber 3, 2020, Constitutional Amendment 1 was adopted by the provisions of Laws 2018, ch. 64, § 1 apply to: 
a vote of 445,655 for and 355,471 against. A. persons appointed to fill a public regulation com- 
The 2019 amendment, effective April 3, 2019, revised missioner vacancy after July 1, 2013; and 
the qualification criteria for being elected or appointed B. public regulation commissioners elected at the gen- 


commissioner; in Subsection A, deleted Paragraph A(3); in ' eral election in 2014 and subsequent elections. ... 


8-8-3.2. Continuing education requirements for commissioners. 


A. Beginning July 1, 2013, a commissioner shall complete: 

(1) an ethics certificate course provided in person or online by a New Mexico public post- 
secondary educational institution in the first twelve-month period after taking office and at least 
one two-hour ethics course in each subsequent twelve-month period that the commissioner serves 
in office; and 

(2) at least thirty-two hours of continuing education relevant to the work of the commis- 
sion in each twelve-month period that the commissioner serves in office. Continuing education 
courses shall be endorsed by the national association of regulatory utility commissioners or by 
the relevant licensing or professional association for a qualifying area of study for degree holders 
pursuant to this section. 

B. °A commissioner shall be responsible for having the endorsing organization submit certifica- 
tion of completion of the hours of education required pursuant to Subsection A of this section to 
the commission's chief of staff. 

C. Asan exception to Section 8-1-1 NMSA 1978, if a commissioner fails to comply with the edu- 
cation requirements in Subsection A of this section by the last day of a twelve-month period, the 
commissioner's compensation for performing the duties of the office shall be withheld by the com- 
mission until the requirements for the preceding twelve-month period or periods have been met. 


History: Laws 2013, ch. 64, § 2. 2020. Constitutional Amendment 1 was adopted by a vote 


Compiler's notes, — Laws 2020, ch. 9, § 15 ern of 445,655 for and 355,471 against. 
and amended former 8-8-3.2 NMSA 1978 as part of Chap- Effective dates. — Laws 2013, ch. 64 contained no ef- 
ter 62, Article 19 NMSA 1978, (see 62-19-6 NMSA 1978), - fective date provision, but, pursuant to N.M. Const., art. 
effective January 1, 2023, contingent upon the adoption IV, § 23, was effective June 14, 2018, 90 days after the 
of Laws 2019, SJC/SRC/SJR Nos. 1 and 4, Constitutional adjournment of the legislature. 


Amendment 1, at the general election held on November 8, 


8-8-4. Commission; general powers and duties. 


A. The commission shall administer and enforce the laws with which it is creoet pad has 
every power conferred by law. 
B. . The commission may: 
(1) subject to legislative appropriation, appoint and employ such professional, technical 
and clerical assistance as it deems necessary to assist it in performing its powers and duties; 
(2) delegate authority to subordinates as it deems necessary and ninigunione clearly de- 
lineating such delegated authority and any limitations; 
(8) retain competent attorneys to handle the legal matters of the commission ana give ad- 
vice and counsel in regard to any matter connected with the duties of the commission and, in the 
discretion of the commission, to represent the commission in any legal proceeding; 


- 
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(4)' organize into organizational units as necessary to enable it to function most efficiently, 
subject:to provisions of law requiring or establishing specific organizational units; 

(5) take administrative action by issuing orders not inconsistent with law to assure imple- 
mentation of and compliance with the provisions of law for which the commission is responsible 
and to enforce those orders by appropriate administrative action and court proceedings; 

(6) conduct research and studies to improve the commission's ag or the provision 
of services to the citizens of New Mexico; 

(7) conduct investigations as necessary to carry out the commission's responsibilities; 

(8) apply for and accept grants and donations in the name of the state to carry out its pow- 
ers and duties; 

(9) enter into contracts to carry out its powers and duties; 

(10) adopt such reasonable administrative, regulatory and procedural rules as may.be nec- 
essary or appropriate to carry out its powers and duties; © 

(11) cooperate with tribal and pueblo governments on topics over which the commission 
and the other governments have jurisdiction and conduct joint investigations, hold joint hearings 
and issue joint or concurrent orders as appropriate; and 

(12) apply to the district court for injunctions to prevent violations of any laws that it ad- 
ministers or rules or orders adopted pursuant to those laws. 

C. The commission shall: 

(1) prepare an annual budget for submission to the legislature; 

(2) provide for surety bond coverage for all employees of the commission as provided in the 
Surety Bond Act’ [10-2-13 to 10-2-16 NMSA 1978] and pay the costs of such bonds; 

(3) adopt rules to streamline the resolution of cases before it when appropriate by: 

(a) the use of hearing examiners; 
(b) the taking of evidence with the least delay practicable; 
. (e)... limiting repetitious testimony; and 
- (d) adopting procedures for resolving cases in ways other than by trial-type hearings 
when appropriate, including consent calendars, conferences, settlements, mediation, arbitration 
and other alternative dispute resolution methods and the use of staff decisions; and 

(4) provide a toll-free telephone number and publish it and the commission's general tele- 
phone number in local telephone directories. 

D. A majority of the commission constitutes a quorum for the transaction of business; provided, 
however, that a majority vote of the commission is needed for a final decision of the commission. 


History: Laws 1998, ch. 108, § 4. Albuquerque Bernalillo County Water Util. Auth. v. NM. 
Compiler's notes, — Laws 2020, ch. 9, § 15 recompiled Pub. Regulation Comm'n, 2010-NMSC-013, 148 N.M. 21, 
former 8-8-4 NMSA 1978 as part of Chapter 62, Article 229 P.3d 494. 


19 NMSA 1978, (see 62-19-9 NMSA 1978), effective Janu- Scope of commission's enforcement authority. — 
ary 1, 2023, contingent upon the adoption of Laws 2019, Although the PRC may seek injunctions and impose an 
SJC/SRC/SJR Nos. 1 and 4, Constitutional Amendment 1, administrative fine on a telecommunications provider 
at the general election held on November 3, 2020. Consti- for any act or omission that the provider knew or should 
tutional Amendment 1 was adopted by a vote of 445,655 ’ have known was a violation of any applicable law or rule 
for and 355,471 against. or order of the PRC, the PRC's regulatory authority is 


not limited to those remedies since the legislature gave 
ANNOTATIONS it discretion to enforce its orders by appropriate adminis- 

Hearings. — Where the PRC does not delegate its au- trative action and court proceedings, which includes dis- 
thority to a hearing examiner, but rather, conducts an evi- cretion to issue an order requiring a telecommunications 
dentiary hearing before a full complement of commission- provider to provide consumer credit or refunds in order 


‘ Bags to prevent violations of the New Mexico Telecommunica- 
_ ers, unexplained absences by commissioners should be the 
exception rather than the rule. The commissioners of the tions Act. Qwest Corp. v. N.M. Public Regulation Comm'n, 


PRC have a constitutional and statutory obligation to par- 2006-NMSC-042, 140 N.M. 440, 143 P.3d 478. 
ticipate actively and fully in the proceedings before them. é; 


8-8-4.1. Propane service; commission duties. 


A. The commission shall adopt rules to protect consumers’ rights with respect to propane 
service. 
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B... The commission shall:report by December 2009 to the appropriate interim legislative 
committee appointed by the New Mexico legislative council on the progress ing the einpretving sos 


pursuant to this section. 


History: Laws 2009, ch. 216, § 1. 


Compiler's notes, — Laws 2020, ch, 9,§ 15 recompiled 


former 8-8-4.1 NMSA 1978 as part of Chapter 62, Arti- 
cle 19 NMSA 1978, (see 62-19-10 NMSA 1978), effective 


January 1, 2028, contingent upon the adoption of Laws) 


2019, SJC/SRC/SJR Nos. 1 and 4, Constitutional Amend- 
ment 1, at the general election held on November 3, 2020. 


. Constitutional Amendment. 1 +was adopted by a vote of 
445,655 for and 855,471 against. 


Effective dates. — Laws 2009, ch. 216 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was. effective Jie 19, 2009, 90: days after the 
adjournment of the legislature. 


8-8-5. Chief of staff; division directors; other staff, 


A. The commission shall appoint a "chief of staff’ who i is responsible for the day-to- -day opera- 
tions of the commission staff under the general direction of the commission, The cet of staff shall 


serve at the pleasure of the commission. 


B,. With the consent. of the commission, the chief of staff. shall appoint division directors. Ap- 
pointments shall be made without reference to party affiliation and solely on the ground of fitness . 


to perform the duties of their offices. 


C. Each director, with the consent of the chief of staff, shall employ such professional, sth eel 
and support staff as necessary to carry out the duties of the director's division. Employees shall be 
hired solely on the ground of their fitness to perform the job for which they are hired. Division staff 
are subject to the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 


History: Laws 1998, ch. 108, § 5; 2000, ch. 57, § 1; 
2013, ch. 74, §1. 

Compiler's notes, — Laws 2020, ch. 9, § 15 recompiled 
former 8-8-5 NMSA 1978 as part of Chapter 62, Article 19 
NMSA 1978, (see 62-19-11 NMSA 1978), effective January 


1, 2023, contingent upon the adoption of Laws 2019, SJC/ ~ 


SRC/SJR Nos. 1 and 4, Constitutional Amendment 1; at 
the general election held on November 3, 2020. Constitu- 
tional Amendment 1 was adopted by a vote of 445,655 for 
and 355,471 against, 


8-8-6. Commission; divisions. 


The 2013 Recs tysume berg effective March 29, 2013, in 
Subsection C, in the third sentence, deleted "Except as 
provided in Subsection D of this section"; and deleted for- 
mer Subsection D, which permitted the superintendent of 
insurance to designate division positions with the consent 


of the chief of staff. 


‘The 2000 amendment, effective May 17, 2000, 
inserted "Except as provided in Subsection D of this sec- 
tion" in the last sentence of Subsection C and added Sub- 
section D. 


' 


The commission includes the following onganizational units: 


A. the administrative services division; 
B. the consumer relations division; 

C.. the legal division; 

D. the transportation division; and 

E, the utility division. 


History: Laws 1998, ch. 108, § 6; 2007, ch. 161, § 2; 
2013, ch.’74, § 2; 2020, ch. 9, § 21. 

Compiler's notes, — Laws'2020, ch. 9, § 59 recompiled 
former 8-8-6 NMSA 1978 as part of Chapter 62, Article 19 
NMSA 1978, (see 62-19-12 NMSA 1978), effective Janu- 
ary 1, 2023, contingent upon the adoption of Laws 2019, 
SJC/SRC/SJR Nos. 1 and 4, Constitutional Amendment 1, 
at the general election held on November 3, 2020. Consti- 
tutional Amendment 1 was adopted by a vote of 445,655 
for and 355,471 against. 


The 2020 amendment, effective July 1, 2021, removed 
the fire marshal division from the public regulation com- 
mission; and deleted Subsection F. 

The 2013 amendment, effective March 29, 2013, elim- 
inated the insurance division; and deleted former Subsec- 
tion C, which created the insurance division. 

The 2007 amendment, effective June 15, 2007, added 
the fire marshal division to the organizational units. 


8-8-7. Administrative services division; chief clerk. 


A. The director of the administrative services division of the commission shall record the judg- 
ments, rules, orders and other proceedings of the commission and make a complete index to the 
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judgments, rules, orders and other proceedings; issue and attest all processes issuing from-the 
commission and affix the seal of the commission to them; and preserve the seal and other property 
belonging to the commission. 
B. The administrative services division shall perform the fellowing ranietions > 

(1) case docketing; 

(2) budget and accounting; 

(3) personnel services; 

(4) procurement; and 

(5) information systems services. 


History: Laws 1998, ch. 108, § 7; 2001, ch. 245, § 1; introductory sentence, after "division", deleted "in- 
2013, ch. 75, § 10. cludes the 'corporations bureau' and" and deleted Sub- 

Compiler's notes, — Laws 2020, ch. 9, § 15 recompiled section C, which prescribed the duties of the corpora- 
former 8-8-7 NMSA 1978 as. part of Chapter 62, Article 19 tions bureau, 
NMSA 1978, (see 62-19-18 NMSA 1978), effective Janu- The 2001 amendment, effective July 1, 2001, substi- 
ary 1, 2023, contingent upon the adoption of Laws..2019, tuted "The director of the administrative services division 
SJC/SRC/SJR Nos. 1 and 4, Constitutional Amendment 1, of the: commission" for "The chief of staff shall appoint a 
at the general election held on November 3, 2020. Consti- ‘chief clerk' who" in Subsection A; in Subsection B, deleted 
tutional Amendment 1 was adopted by a vote of 445,655 for "The chief clerk shall direct" from the beginning of the 
and 355,471 against. subsection; substituted "includes" for "including"; and in- 

The 2013 amendment, effective July 1, 2018, elimi- serted "shall perform". 


nated the corporations bureau; in Subsection B, in the 


8-8-8. Consumer relations division. 


A. The consumer relations division shall: 

(1) receive and investigate nondocketed consumer complaints and assist consumers in 
resolving, in a fair and timely manner, complaints against a person under the authority of the 
commission, including mediation and other methods of alternative dispute resolution; provided, 
however, that assistance pursuant to:'this paragraph does not include legal epptcgent son ofa 
private complainant in an adjudicatory proceeding; 

(2) work with the consumer protection division of the attorney general's office, oe gov- 
ernor's constituent services office and other state agencies as needed to ensure fair and timely 
resolution of complaints; 

(3)...advise the commission on how to maximize public input into commission proceedings, 
including ways toeliminate language, disability and other barriers; 

(4) identify, research and advise the commission on consumer issues; 

(5) assist the commission in the development’ and implementation of consumer policies 
and programs; and 

(6) perform such other duties as yptedetibed by the commission: 

B. All complaints received by the division with regard to quality or quantity of service provided 
by a regulated entity or its competitors shall be recorded by the division.for the purpose of deter- 
mining general concerns of consumers. A report of consumer T-complaints and their status shall be 
included in the commission's annual report. 


History: Laws 1998, ch. 108, § 8. SJC/SRC/SJR Nos, 1 and 4, Constitutional Amendment 1, 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled at the general election held on November 3, 2020. Consti- 
former 8-8-8 NMSA 1978 as part of Chapter 62, Article 19 tutional Amendment 1 was adopted by a vote of 445,655 
NMSA 1978, (see 62-19-14 NMSA 1978), effective Janu- for and 355,471 against. 


“ary 1, 2023, contingent upon the adoption of Laws 2019, 


8-8-9. Repealed. 


Repeals. — Laws 20138, ch. 74, § 40 repealed 8-8-9 provisions of former section, see the 2012 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1998, ch. 108, § 9, relat- NMOneSource.com. 
ing to the insurance division, effective March 29, 2013. For 
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8-8-9.1. Recompiled. 


Teh | 


History: Laws 2001, ch. 80, ae oer by Recompilations, — Laws 2020, ch.9, § 57 recompiled 
Laws ory: ch. 9, § 57. former 8-8-9.1 NMSA 1978 as 59A-52- 14, 1 NMSA 1978, 
" . , “effective July 1, 2021. 


8-8-9.2. Recompiled. 


Recompilations. — Laws 2007, ch. 282, § 14 recom- . oon 
piled former 8-8-9.2 NMSA 1978 as 59A-2- 9.5 NMSA 
1978, effective June 15, 2007. 


8-8-9.3. Repealed 


History: Laws 2007, ch. 161, § 4; repealed by Laws relating to fire marshal division, effective July 1, 2021. For 


2020, ch. 9, § 61. provisions of former section, see the 2020 NMSA 1978 on 
Repeals, — Laws 2020, ch. 9, § 61 repealed 8-8- NMOneSouree, com. 


9.3 NMSA 1978, as enacted by Laws 2007, ch. 161, § 4, 


8-8-10. Legal division. 


A. The commission shall set minimum requirements for the director of the legal division, in- 
cluding membership in the New Mexico bar and cheat and supervisory oi ig ee Sew 
B. The legal division shall: i 
(1) provide legal counsel for the commission in matters not involving advice on contested 
proceedings before the commission; and ia 
“(2) provide legal counsel to all divisions, including the legal component of the staff that 
represents the public interest i in matters before the’ commission. 


History: Laws 1998, ch. 108, § 10. commission paid the office of ath counsel as separate 


Compiler's notes. — Laws 2020, ch. 9, § 59 recompiled. _.,, units where. the single attorney manager would remain a 
former 8-8-10 NMSA 1978 as part of Chapter 62, Article 19 = = member of the office of general counsel and engage in advi- 
NMSA 1978, (see 62-19-15 NMSA 1978), effective January i‘ sory activities with commissioners while performing admin- 
2023, contingent upon the adoption of Laws 2019, SJC/SRC/ ~°.. istrative functions for the legal division, such as scheduling 
SJR Nos. 1 and 4, Constitutional Amendment 1, at the general work assignments, performance review, and hiring and disci- 
election held on November 3, 2020. Constitutional Amendment pline, is not permissible, 2012 Op. Att'y Gen. No. 12-06. 

1 was adopted by a vote of 445,655 for and 355,471 against. ‘Movement of attorneys between the legal division 


and of the office of general counsel. —)Although the 


ANNOTATIONS ; Public Regulation Commission Act does not prohibit the 
Consolidation of legal division and office of gen- routine movement of attorneys between the legal division 
eral counsel under a single manager. — The legal - and the office of general counsel, the movement of attorneys 
division of the public regulation commission and the of- will implicate Rule 16-107 NMRA of the rules of profes- 
fice of general counsel may not be consolidated under'a \ .{, S!0nal conduct which will require each attorney to under- 
single attorney manager under any circumstances, 2012 . . take a conflicts analysis before accepting any assignment to 
Op. Att'y Gen. No. 12-06. énsure that there is no significant risk that the attorney's 
Single manager of the légal division and the office representation of the commission or a division will not be 
of general counsel, — The appointment of a single attor- materially limited by the attorney's responsibilities to other 
ney to manage the legal division of the public regulation clients within the agency. 2012 Op. Atty Gen. No, 12-06. 


8-8-11. Transportation division. 


The transportation division shall serve as staff to the commission for the following functions, as 
provided by law: | 
A. motor carrier regulation and enforcement; 
B. railroad safety enforcement; 
C. pipeline safety; and 
»D.° ambulance standards. 


History: Laws 1998, ch. 108, § 11. SJC/SRC/SJR Nos. 1 and 4, Constitutional Amendment 1, 


Compiler's notes, — Laws 2020, ch. 9, § 15 recompiled at the general election held on November 3, 2020. Consti- 
former 8-8-11 NMSA 1978 as part of Chapter 62, Article tutional Amendment 1 was adopted by a vote of 445,655 
19 NMSA 1978, (see 62-19-16 NMSA 1978), effective Jan- for and 355,471 against. 


uary 1, 2023, contingent upon the adoption of Laws 2019, 
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8-8-12. Utility division. 


A. The utility division shall serve as staff tothe commission in the regulation of electric, natu- 
ral gas, renewable energy sources, telecommunications and water and wastewater systems as pro- 
vided by law. 

B. The commission shallset minimum educational and experienne requirements for the direc- 
tor of the utility division. 

C... The utility division shall represent the pubhié interest in utility matters before the commis- 
sion and may present testimony and evidence and cross-examine witnesses. In order to represent 
the public interest, the utility division shall present to the commission its beliefs on how the com- 
mission should fulfill its # Teeponsibility to balance the public interest, consumer interest and inves- 
tor interest. 

D. The utility Wicibicid shall pei tePti! the functions of the telecommunications department of 
the former state corporation commission and staff functions, not including advisory functions, of 
the former New Mexico public utility commission. 

E. Utility division staff shall not have ex parte communications with commissioners or a hear- 
ing examiner assigned to a utility case, except as expressly permitted pursuant to Section 8-8-17 
NMSA 1978, 


History: Laws 1998, ch. 108, § 12; 2008, ch. 846, § 1. at the general election held on November 3, 2020. Consti- 
Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled tutional Amendment 1 was adopted by a vote of 445,655 
former 8-8-12, NMSA°1978 as part of Chapter 62, Article © © for and 355,471 against: 
19 NMSA 1978, (see 62-19-17 NMSA 1978), effective Jan- The 2003 amendment, effective June 20, 2003, added 
uary 1, 2023, contingent upon the adoption of Laws 2019, the second sentence in Subsection C; and added the excep- 


SJC/SRC/SJR Nos. 1-and 4, Constitutional Amendment 1, tion to Subsection E. 


8-8-12.1. Telecommunications bureau. 


A. The "telecommunications bureau" is created in the utility division of the public regulation 
commission. | . 
B. The telecommunications bureau shall; 
(1) review disputes between telecommunications providers; 
(2) investigate each complaint on an expedited basis; 
(8) address other telecommunications-related duties as required by the New Mexico Tele- 
communications Act [Chapter 63, Article 9A NMSA 1978] and the commission; and 
(4) recommend actions to the commission. 
C. Each complaint shall be resolved by the commission within sixty days unless extended for 
good cause by an order of the, commission or hearing examiner that states with specificity the rea- 
son for and ga of the BEtension. 


History: Laws DoD, ch. 100, § 1 and Laws:2000, Constitutional Amendment 1 was adopted by a vote of 


ch. 102, § 1. 445,655 for and 355,471 against. 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled Duplicate laws. — Laws 2000, ch. 100, § 1 and Laws 
former 8-8-12.1 NMSA 1978 as part of Chapter 62, Arti- --2000, ch. 102, § 1 enacted identical new sections of law, 
cle 19 NMSA. 1978, (see 62-19-18 NMSA 1978); effective effective March 7, 2000. This section was set out as 
January 1, 2023, contingent upon the adoption of Laws enacted by Laws 2000, ch, 102, § 1, See 12-1-8 NMSA 
2019, SJC/SRC/SJR Nos. 1 and 4, Constitutional Amend- 1978. 


ment 1, at the general election held on November 3, 2020. 


iy 


8-8-13.. Advisory staff. 


‘A. The chief of staff may hire, with the consent of the commission, advisory staff with expertise 
in regulatory law, | engineering, economics and other professional or technical disciplines to advise 
the commission on any matter before the commission. The chief of staff may hire on a temporary, 
term or contract basis such other experts or staff as the commission requires for a particular case. 

B. Advisory staff shall: 

(1) analyze case records; 
(2) “analyze recommended decisions; 
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(3) advise the commission on policy issues; 


(4) assist the commission in the development of rules; 


(5) assist the commission in writing final orders; and 


(6) perform such other duties as required by the chief of staff. 


History: Laws 1998, ch. 108, § 13. 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled 
former 8-8-1383 NMSA 1978 as part of Chapter 62, Article 
19 NMSA 1978, (see 62-19-19 NMSA 1978), effective Jan- 
uary 1, 2023, contingent upon the adoption of Laws 2019, 
SJ C/SRC/SIR Nos. 1 and 4, Constitutional Amendment 1, 
at the general election held on November 3, 2020. Gonstis 
tutional Amendment 1 was adopted by a vote of 445,655 
for and 355,471 against. 


8-8-14. Hearing examiners. 


ANNOTATIONS 


Expert's status. — Although an expert's relationship 
with the PRC and thé expert's advice fell within the defi- 
nition of advisory staff in Section 8-8-13(A) NMSA 1978 so 
that the PRC was not required to provide the parties with 
the substance of the expert's advice, under another set of 
facts the expert could fall under the category of a non- 
party expert subject to the restrictions on ex parte com- 
munications of Section 8-8-17 NMSA 1978. Qwest Corp. 
v. N.M. Public Regulation Comm'n, 2006-NMSC-042, 140 
N.M. 440, 148 P.3d 478. 


rt 


A. The commission may appoint a commissioner or a hearing examiner to preside over any 
matter before the commission, including rulemakings, adjudicatory hearings and administrative 


matters. , 


B. Ahearing examiner shall provide the commission with a recommended decision on the mat- 
ter assigned to the hearing examiner, including findings of fact and conclusions of law. The recom- 
mended decision shall be provided to the parties, and they may file exceptions to the decision prior 


to the final decision of the commission. 


C. When the commission has appointed a hearing examiner to preside over a matter, at least 
one member of the commission shall, at the request of a party to the proceedings, attend oral 


argument, 


History: Laws 1998, ch. 108, § 14; 2003, ch. 346, § 2; 
2013, ch. 74, § 3. 

Compiler's notes, — Laws 2020, ch. 9, § 15 recompiled 
former 8-8-14 NMSA 1978 as part of Chapter 62, Article 
19 NMSA 1978, (see 62-19-20 NMSA 1978), effective 
January 1, 20238, contingent upon the adoption of Laws 
2019, SJC/SRC/SJR Nos, 1 and 4, Constitutional Amend- 
ment 1, at the general election held on November 3, 2020. 


Constitutional Amendment 1 was adopted by a vote of 
445,655 for and 355,471 against. 

The 2013 amendment, effective March 29, 2018, de- 
leted reference to the Insurance Code; and in Subsection 
B, deleted "Except as provided in the New Mexico Insur- 
ance Code". 

The 2003 amendment, effective June 20, 2003, added 
Subsection C, 


8-8-15. Commission rules; procedures for adoption. 


A. Unless otherwise provided by law, no rule affecting a person outside the commission vetisld 
be adopted, amended or repealed except after public notice and public hearing before the commis- 
sion or a hearing examiner designated by the commission. __ 

B. Notice of the subject matter of the rule, the action proposed to be taken, the manner. in 
which interested persons may present their views and the method by which copies of the proposed 
rule, amendment or repealing provisions may be obtained shall be published at least once at least 
thirty days prior to the hearing date in the New Mexico register and two. newspapers of general 
circulation in the state and mailed at least thirty days prior to the hearing date to all persons who 
have made a written request for advance notice. For each rule, amendment or repealing provision 
that affects only one or a limited number of municipalities, towns, villages or counties, notice shall 
be published i in the largest circulation newspaper published and distributed locally in those areas 
as well as ina newspaper of general circulation in the state. Additional notice may be made by 
posting on the internet or by using other alternative methods of informing interested persons. _ 

C, Ifthe commission finds that immediate adoption, amendment or suspension of a rule is 
necessary for the preservation of the public peace, health, safety or general welfare, the commis- 
sion may dispense with notice and public hearing and adopt, amend or suspend the rule as an 
emergency. The commission's finding of why an emergency exists shall be incorporated in the 
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emergency rule, amendment or suspension filed with the state records center. Upon adoption of an 
emergency rule that is intended to remain in effect for longer than sixty days, notice shall be given 
within seven days of filing the rule as required in this section for proposed rules. 

D, The commission shall issue a rule within eighteen months following the publication of that 
proposed rule or it shall be deemed to be withdrawn. The commission may propose the same or 
revised rule in a subsequent rulemaking. 

E, All rules shall be filed in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
1978]. Emergency rules shall be effective on the date the rules are filed with the state records 
center. All other rules shall be effective fifteen days after filing, unless a later date is provided by 


the rule. 


History: Laws 1998, ch. 108, § 15; 2001, ch. 117, § 1. 

Compiler's notes. — Laws 2020, ch. 9, § 15 recompiled 
former 8-8-15 NMSA 1978 as part of Chapter 62, Article 
19 NMSA 1978, (see 62-19-21 NMSA 1978), effective Jan- 
uary 1, 2023, contingent upon the adoption of Laws 2019, 
SJC/SRC/SJR Nos, 1 and 4, Constitutional Amendment 1, 
at the general election held on November 3, 2020. Consti- 
tutional Amendment 1 was adopted by a vote of 445,655 
for and 855,471 against. 

The 2001 amendment, effective July 1, 2001, in Sub- 
section B, revised the procedures for providing notice of 


8-8-16. Record of proceedings. 


proposed rulemaking by changing the day of publication 
requirement so that notice is to appear thirty days before 
the hearing date, instead of sixty; changing the publica- 
tions in which notice shall be posted to two newspapers of 


- general circulation and the New Mexico register, instead 


of three newspapers; changed the day that notice needs 
to be mailed to those who provided a written request for 
advanced notice to thirty days before the hearing date, 
instead of sixty; and made a provision for emergency 
rules to become effective the date they are filed in Sub- 
section E. 


Unless otherwise provided by law, the commission may by rule provide that oral proceedings be- 
fore the commission may be taken by any means that provides a full and complete record, includ- 
ing tape recording or stenography. The commission by rule shall determine when tape recordings 
are transcribed. A party to the proceeding may request a copy of a tape recording or a written tran- 
script if one is provided. The commission may charge a reasonable fee for a copy of a proceeding. 
Copy costs shall be determined by the commission by rule and money collected shall be deposited 
in the general fund. 


History: Laws 1998, ch. 108, § 16. 

Compiler's notes. — Laws 2020, ch. 9,8 15 recompiled 
former 8-8-16 NMSA 1978 as part of Chapter 62, Article 
19 NMSA 1978, (see 62-19-21 NMSA 1978), effective Jan- 


SJC/SRC/SJR Nos: 1’ and 4, Constitutional Amendment'1, 


at the general election held on November 3, 2020. Consti- 
tutional Amendment 1 was adopted by a vote of 445,655 
for and 355,471 against. 


uary 1, 2023, contingent upon the adoption of Laws 2019, 


8-8-17. Ex parte communications. 


A. Acommissioner shall not initiate, permit or consider a communication directly or indirectly 
with a party or his representative outside the presence of the other parties concerning a pending 
rulemaking after the record has been closed or a pending adjudication. 

B. A hearing examiner shall not initiate, permit or consider a communication directly or in- 
directly with a party or his representative outside the presence of the other parties concerning a 
pending rulemaking or adjudication. 

C. Notwithstanding the provisions of Subsections A and B of this section, the following ex 
- parte communications are permitted: 

(1) where circumstances require, ex parte communications for procedural or administra- 
tive purposes. or emergencies that do not deal with,substantive matters or issues on the merits 
are allowed if the commissioner or hearing examiner reasonably believes that no party will 
gain an advantage as.a result of the ex parte communication and the commissioner or hearing 
examiner makes provision to, promptly notify all other parties of the substance of the ex parte 
communication; 

(2) acommissioner may consult with another commissioner or with advisory, staff whose 
function is to advise the commission in carrying out the commissioner's rulemaking or adjudica- 
tive responsibilities; 


31 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


8-8-18 ELECTED OFFICIALS 8-8-18 


(3) oa hearing examiner may consult with the commission's advisory staff; . 

(4) acommissioner or hearing examiner may obtain the advice of a nonparty expert on an 
issue raised in the rulemaking or adjudication if the commissioner or hearing examiner gives no- 
tice to the parties of the person consulted and the substance of the advice and affords the amet 
reasonable opportunity to respond; and ord 

(5) pursuant to the public regulation commission's rideriideity renee) a party to a pro- 
ceeding may consult with the commission's advisory staff. By July 1, 2004, the commission shall 
establish such rules. 

D. A commissioner or Heaths examiner Fico receives or oi makes or eabininpitie causes to 8 
made a communication prohibited by this section shall disclose it to all parties and give other par- 
ties an opportunity to respond. 

_Ey Upon receipt of a communication knowingly made or caused to be made by a ‘party to a 
commissioner or hearing examiner in violation of this section, the commissioner or hearing ex- 
aminer may, to the extent consistent with the interests of justice and the policy of the underlying | 
statutes, require the party to show cause why his claim or interest in the proceeding'should not be 


dismissed, denied, disregarded or otherwise adversely affected on account of the violation of this 


section. 


History: Laws 1998, ch. 108, § 17; 2003, ch, 346, § 3; 
2004, ch. 81, § 1. 

Compiler' s notes, — Laws 2020, ch. 9, § 15 Peccriniten 
former 8-8-17 NMSA 1978 as part of Chapter 62, Article 
19 NMSA 1978, (see 62-19-23 NMSA 1978), effective Jan- 
uary 1, 2023, contingent upon the adoption of Laws 2019, 
SJC/SRC/SJR Nos. 1 and 4, Constitutional Amendment 1, 
at the general election held on November 3, 2020, Consti- 
tutional Amendment 1 was adopted by a vote of 445,655 
for and 355,471 against. 

The 2004 amendments, effective May 19, 2004, re- 
vised Paragraph (2) of Subsection C to require the adop- 
tion of rules governing pon sutvation with the commission's 
advisory staff. 


The 2003 amendment, effective June 20, 2003, ddded 
Paragraph C(5). 


ANNOTATIONS 


Expert's status. — Although an expert's relationship 
with the PRC and the expert's advice fell within the defi- 
nition of advisory staff in Section 8-8-13(A) NMSA 1978 so 
that the PRC was not required to provide the parties with 
the substance of the expert's advice, under another set of 
facts the expert could fall under the category of a non- 
party expert subject to the restrictions on ex’ parte com- 
munications of Section 8-8-17 NMSA 1978. Qwest. Corp. 
v, N.M. Public Regulation Comm'n, 2006-NMSC- 042, 140 
N.M. 440, 143 P.3d 478. 


8-8-18. Recusal of commissioner or hearing examiner. 


‘A. A commissioner or hearing examiner shall recuse himself in any adjudicatory proceeding 
in which he is unable to make a fair and impartial decision or in which there is reasonable doubt 
about whether he can make a fair and impartial decision, including: 

(1) when he has a personal bias or prejudice concerning a party or its representative or 
has prejudged a disputed evidentiary fact involved in a proceeding prior to hearing. For the pur- 
poses of this paragraph, "personal bias or prejudice" means a predisposition toward a person based 
on a previous or ongoing relationship, including ‘a professional, personal, familial or other intimate 
relationship, that pid the commissioner or hearing examiner unable to exercise tt Saag 
impartially; 

(2) when he has a pecuniary interest in tne” outcome of the proceeding other than as a 
customer of a party; ° 

(3) when in previous employment he served as an eens adviser, Saar or ities 
in the matter in controversy; or 

(4) when, as a candidate for office, he announced how he would rule on the adjudicatory 
proceeding or a factual issue in the adjudicatory proceeding. 

B. Ifa commissioner or hearing examiner fails to recuse himself when it appears that grounds 
exist, a party shall promptly notify the commissioner or hearing examiner of the apparent grounds 
for recusal. If the commissioner or hearing examiner declines to recuse himself upon request is a 
party, he shall provide a full explanation in support of his refusal to recuse himself. 


History: Laws 1998, ch. 108, § 18. 
Compiler's notes. — Laws 2020, ch. 9, § 15 peooantliads 
former 8-8-18 NMSA 1978 as part of Chapter 62, Article 


19 NMSA 1978; (see 62-19-22 NMSA 1978), effective Jan- 


uary 1, 2023; contingent upon the adoption of Laws 2019, 


SJC/SRC/SJR Nos. 1 and 4, Constitutional Amendment 1, 
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at the general election held on November 3, 2020. Consti- adduced in the rate case, as well the direct testimony filed 
tutional Amendment 1 was adopted by. a vote of 445,655 by the public service company of New Mexico (PNM) in 
for and 355,471 against. the present case. Albuquerque Bernalillo Cnty. Water Util. 
: kV Auth. v. N.M. Pub. Regulation Comm'n, 2010-NMSC-013, 

ANNOTATIONS | 148 N.M. 21, 229 P.3d 494. 


Recusal not warranted. — Commissioners properly 
declined to recuse themselves since the timing of their 
remarks indicated that they were based on the evidence 


8-8-19. Prohibited acts; candidates; commissioners and employees. 


A. As used in this section, in addition to the “eo provided in Section, 2. [8-8-2 NMSA 
1978] of the Public Regulation Commission Act: 

(1) "affiliated interest" means a person who directly heey or is controlled by or is under 
common control with a regulated entity, including an agent, representative, attorney, employee, 
officer, owner, director or partner of an affiliated interest. For the purposes of this definition, "con- 
trol" includes the possession of the power to direct or cause the direction of the management and 
policies of a person, whether directly or indirectly, through the ownership, control or holding with 
the power to vote of ten percent or more of the person's voting securities; 

(2) "intervenor" means a person who is intervening as a party in an adjudicatory matter or 
commenting in a rulemaking pending before the commission or has intervened in an adjudicatory 
or rulemaking matter before the commission within the preceding twenty-four months, including 
an agent, representative, attorney, employee, officer, owner, director, partner or memahen of. an in- 
tervenor; 

(3) "pecuniary interest" includes owning or controlling securities; serving as ‘an officer, 
director, partner, owner, employee, attorney or consultant; or otherwise benefiting from a business 
relationship. "Pecuniary interest" does not include an investment in a mutual fund or similar 
third-party-controlled investment, pension or disability benefits or an interest in capital credits 
of a rural electric cooperative or telephone cooperative because of current or past patronage; and — 

(4) "regulated entity" means a person whose charges for services to the public. are regu- 
lated by the commission and includes any direct or emerging competitors of a regulated entity 
and includes an agent, representative, attorney, employee, officer, owner, director or partner of the 
regulated entity. 

B. In addition to the requirements of the Financial Disclosure Act [10-16A-1 Prcouat 10-16A-8 
NMSA 1978] and the Governmental Conduct Act [Chapter 10, Article 16 NMSA 1978], candidates 
for the commission, commissioners and employees of the commission shall comply with the re- 
quirements of this section and Sections 17 and 18 [8-8-17 and 8-8-18 NMSA 1978] of the Public 
Regulation Commission Act, as applicable. 

C. A candidate for election to the public regulation commission shall not solicit. or accept: 

(1) anything of value, either directly or indirectly, from a person whose charges for services 
to the public are regulated by the commission. For the purposes of this paragraph, "anything of 
value" includes money, in-kind contributions and volunteer services to the candidate or his cam- 
paign organization, but does not include pension or disability benefits; or 

(2) more than five hundred dollars ($500) per election from any other person. 

D. Acommissioner or employee of the commission shall not: 

(1) accept anything of value from a regulated entity, affiliated interest or intervenor. For 

.the purposes of this paragraph, a commissioner may accept allowable campaign contributions when 
campaigning for reelection. For the purposes of this paragraph, "anything of value" does not include: 
(a) the cost of refreshments totaling no more than five dollars ($5.00) a day or refresh- 
ments at a public reception or other public social function that are available to all guests equally; 
(b) inexpensive promotional items that are available to all customers of the regulated 
entity, affiliated interest or intervenor; or 
(c) pension or disability benefits received from a regulated entity, affiliated interest 
or intervenor; 


33 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


8-8-20 ELECTED OFFICIALS ».. 8-8-21 


(2) have a pecuniary interest in a regulated entity, affiliated interest or intervenor, and if a 
pecuniary interést in an intervenor develops, the commissioner or employee shall divest himself of 
that interest or recuse himself from the proceeding with the intervenor interest; or 

(3) solicit any regulated entity, affiliated interest or intervenor to appamat a person to a 
position or employment in any capacity. . 

E, After leaving the commission: eb? 

(1) a former commissioner shall not be employed or retained in a position that requires ap- 
pearances before the commission by a regulated entity, affiliated interest or intervenor within two 
years of his separation from the commission; dando’ 

(2) a former employee shall not appear before the commission representing a party % an 
adjudication ora participant in a rulemaking within one year of ceasing to be an employee; and 

(3) a former commissioner or employee shall not represent a party before the commis- 
sion or a court in a matter that was pending before the commission while the commissioner or 
employee was associated with the commission and in which he was personally and substantially 
involved in the matter. 

KF The attorney general or a district attorney may institute a civil action in the district court 
for Santa Fe county or, in his discretion, the district court for the county in which a defendant 
resides if a violation of this section has occurred or to prevent a violation of this section. A civil 
penalty may be assessed in the amount of two hundred sp dollars ($250) for each violation, not 
to exceed five thousand dollars ($5,000). * 


History: Laws 1998, ch. 108, § 19. of Laws 2019, SJC/SRC/SJR Nos. 1 and 4, Constitutional 

Compiler's notes, — Laws 2020, ch. 9, § 15 recompiled Amendment 1, at the general election held on Novem- 
and amended former 8-8-19 NMSA 1978 as part of Chap- ber 3, 2020, Constitutional Amendment 1 was adopted by 
ter 62, Article 19 NMSA 1978, (see 62-19-8 NMSA 1978), a vote of 445,655 for and 355,471 against. 


effective January 1, 2023, contingent upon the adoption 


8-8-20. Commission reports. 


By December 1 of each year, the commission shall report to the legislature and the governor 
regarding its activities for the previous year in sufficient detail to disclose the workings of the com- 
mission and the impact of regulation on the industries regulated by the commission. The report 
may include suggestions and recommended changes 1 in law, as the commission deems’ appropriate, 
that would bé in the public interest. 


History: Laws 1998, ch. 108, § 20. SJC/SRC/SJR Nos: 1 and 4, Constitutional Amendment 1, 

Compiler's notes, — Laws 2020, ch. 9; § 15 spcnen pile / at the general election held:on:November 8, 2020. Consti- 
former 8-8-20 NMSA 1978 as part of Chapter 62, Article tutional Amendment 1 was adopted by a vote of 445,655 
19 NMSA 1978, (see 62-19-24 NMSA 1978), effective Jan- __—s for and 355,471 against. 


uary 1, 2023, contingent upon the adoption of Laws 2019; 


8-8-21. Repealed. 


Repeals. — Laws 2013, ch. 75, § 53 repealed’ 8-8-21 For provisions of former section, see the 2012 NMSA 1978 
NMSA 1978, as enacted by 1998, ch. 108,.§ 80, relating to ‘on NMOneSource.com. 
temporary provisions and transfers, effective July 1, 2013. 
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CHAPTER 9 


Executive Department 


1, Executive Reorganization, 9-1-1 to 9-1-13 
2. Commerce and Industry Department, Repealed 
2A. Children, Youth and Families Department, 9-2A-1 to 9-2A-24 
3. Corrections Department, 9-3-1 to 9-3-13. | 
4, Educational Finance and Cultural Affairs Department, Repealed 
4A, Cultural Affairs Department, 9-4A-1 to 9-4A-23 
5. Energy and Minerals Department, Repealed 
5A. Energy, Minerals and Natural Resources Department, 9-5A-1 to 9-5A-11 
5B. Youth Conservation Corps, 9-5B-1 to 9-5B-11 
5C. Rio Grande Trail,;Commission, 9-5C-1 | 
6. Department of Finance and Administration, 9-6-1 to 9-6-16 
7. Department of Health, 9-7-1 to 9-7-18 
7A. Department of Environment, 9-7A-1 to 9-7A-17 
8. Human Services Department, 9-8-1 to 9-8-14 
9. Military Affairs, 9-9-1 to 9-9-3 
10. Natural Resources Department, Repealed 
11. Taxation and Revenue Department, 9-11-1 to 9-11-15 
“12. Transportation Department, Repealed 
-13.- Employment Security Department, Repealed 
14, Executive Planning, 9-14-1 to 9-14-4 
15. Economic Development Department, 9-15-1 to 9-15-59 
15A. Tourism Department, 9-15A-1 to 9-15A-11 
15B. New Mexico Sports Authority, Repealed 
15C. ‘Intertribal Ceremonial, 9-15C-1 to 9-15C€-5 — 
15D. Green Jobs, 9-15D-1 to 9-15D-5 
15E. Bioscience Development, 9-15E-1 to 9-15E-8 
16. Regulation and Licensing Department, 9-16-1 to 9-16-16 
17. General Services Department, 9-17-1 to 9-17-9: 
18. Labor Department, Repealed 
19. Department of Public Safety, 9-19-1 to 9-19-14 
20. Youth Authority, Repealed 
21. Indian Affairs Department, 9-21-1 to 9-21-24 
22. Veterans! Services Department, 9-22-1 to 9-22-20 
23. Aging and Long-Term Services Department, 9-23- 1 to 9-23-13 
24. Public Education Department and Commission, 9-24-1 to 9-24-15 
25. Higher Education Department, 9-25-1 to 9-25-13 
26. Workforce Solutions Department, 9-26-1 to 9-26-16 
27. . Department of Information Technology, 9-27-1 to 9-27-27 
. 28. Homeland Security and Emergency Management Department, 9-28-1 to 9-28-7 
29. Early Childhood Education and Care Department, 9-29-1 to 9-29-12 
29A. _ Early Childhood Education and Care Fund, 9-29A-1 to 9-29A-3 


_ ARTICLE 1 


Executive Reorganization. 


Sec. rifag Sec. 
9-1-1. Short title. 9-1-2, Burpone of act. 
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3. Cabinet created; members; powers and duties. 
4, Cabinet departments; structure. 

5. Secretary; duties and general powers. 

-6, Adjunct agencies. 
7 
8 


. Administratively attached agency; relationships. 
. Creation of agencies; prohibition. 


Compo nooMmM 
ot fk ek fell ft mt 


9-1-1. Short title. 


EXECUTIVE DEPARTMENT 9-1-3 


Sec. 

9-1-9. Creation of advisory committees; who may create; 
filing; applications; composition; life span; 
title; quorom [quorum]; compensation. 

0. Reorganization plan; no abatement of actions. 

1. Merger; executive order. 

2, Preservation of powers of policy-making boards. 

8. Temporary provision; certain licensing functions; 
executive order transfer, 


This act [9-1-1 through 9-1-10 NMSA 1978] may be cited as the "Executive Reorganization Act". 


History: 1953 Comp., § 4-29B-1, enacted by Laws 
1977, ch. 248, § 1. 

Emergency clauses. — Laws 1977, ch. 248, § 14 con- 
tained an emergency clause and was approved April 7, 
1977, 

Cross references. — For constitutional provisions 
relating to executive department, see N.M. Const., art. V, 
§§ 1 to 16. 

For elected officials generally, see Chapter 8 NMSA 


For public officers and employees generally, see Chap- 
ter 10 NMSA 1978. 

For the Sunset Act, see 12-9-11 to 12-9-21 NMSA 1978. 

For the State Rules Act, see Chapter 14, Article 4 NMSA 
1978, 


ANNOTATIONS 
pti Jur. 2d,, ALR. and C.J.S. referenced: — 81A 


1978. ©. J.8, States § 35, 


9-1-2. Purpose of act. 


The purpose of the Executive Reorganization Act is to allow for more efficient management. of 
the executive branch by creating an executive cabinet composed of secretaries of departments; to 
eliminate overlapping and duplication of effort; and to provide for administrative and budgetary 
controls within this organizational structure. It is also the intent of the legislature to provide for 
an orderly transfer of powers, duties and functions of the various state agencies to such depart- 
ments with a minimum of disruption of governmental services and functions and with a minimum 
expense; and to this end, the governor shall begin immediately making such studies and prepara- 
tions and taking such actions as are necessary to implement the provisions of all reorganization 
legislation enacted by the first session of the thirty-third legislature. 


Compiler's notes. — The reorganization laws enacted 
by the first regular session of the thirty-third legislature 
- are Laws.1977, chs. 245 to 258. 


History: 1953 Comp., § 4-29B-2, enacted by Laws 
1977, ch. 248, § 2. 

Emergency clauses. — Laws 1977, ch. 248, § 14 con- 
tained an emergency clause and was approved April 7, 
1977. 


9-1-3. Cabinet created; members; powers and duties. 


A. There is created the "executive cabinet" headed by the governor and consisting of, but not 
limited to, the lieutenant governor, and the secretaries of such departments as are hereafter cre- 
ated and designated as "cabinet departments" pursuant to law. 

B. The cabinet shall: 

(1) advise the governor on problems of state government; 

_ (2) establish liaison and provide communication between the executive departments and 

state elected officials; 

(3) investigate problems of public policy; 

(4) study government performance and recommend methods of interagency cooperation; 

(5) review policy problems and recommend solutions; 

(6) strive to minimize and eliminate overlapping jurisdictions and conflicts within the ex- 
ecutive branch; and 

(7) assist the governor in defining policies and programs to make the government respon- 
sive to the needs of the people. 

C. The governor shall call meetings of the cabinet at his pleasure and shall seek the advice of 
the cabinet members. 
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_ History: 1953 Comp., § 4-29B-3, enacted by Laws | 
1977, ch, 248, § 3. 

Emergency clauses. — Laws 1977, ch. 248, § 14 con- 
tained an emergency clause and was approved April 7, 
1977. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States §§ 82, 141. 


9-1-4, Cabinet departments; structure. — | ies 


A. Except as otherwise provided by law for its internal structure, the executive branch shall 


adhere to the following standard terms: 


(1) the principal unit of the executive branch is a "department," headed by a "secretary," 
who shall be 1D Spite by the governor with the consent of itis senate and who shall serve at his 


pleasure; 


(2) the principal unit of a department is a "division, " headed by a "director," who shall be 
appointed by the secretary with the approval of the governor and who shall serve at the secre- 


tary's pleasure; 


(3) the principal unit of a division is a "bureau," headed by a "chief," who is artUldyed by 
the secretary and who is covered by, and ae to, the provisions of the Personnel Act [Chap- 


ter 10, Article 9 NMSA 1978]; and 


(4) the principal unit of a bureau is a "gection,” headed by a "supervisor," who is employed 

by the secretary and who is covered by, and subject to, the provisions of the Personnel Act. 
B. An appointed secretary shall serve and have all of the duties, responsibilities and authority 
of that office during the period of time prior to final action by the senate confirming or rejecting 


his appointment, 


History: 1953 Comp., § 4-29B-4, enacted by Laws 
1977, ch. 248, § 4. 

Emergency clauses. — Laws 1977, ch. 248, § 14 con- 
tained an emergency clause and was approved April 7, 1977. 

Cross references, — For governor's pEeneyS and re- 
moval power, see N.M. Const., art. V, § 5. 


ANNOTATIONS 


positions only for the secretary and division heads of the 
health and environment department (now department of 
health and department of environment), this section and 
9-7-6B(9) NMSA 1978 are not in conflict with the Person- 
nel Act [Chapter 10, Article 9 NMSA 1978] nor are they 
controlling with respect to the number of exempt posi- 
tions authorized for the health and environment depart- 


ment. 1980 Op. Att'y Gen, No. 80-38. 


Sections not in conflict with Personnel Act in 
‘defining exempt positions. — In defining exempt’ 


9-1-5. Secretary; duties and general powers. 


A. The secretary is responsible to the governor for the operation of the department. It is the 
secretary's duty to manage all operations of the department and to administer and enforce the 
laws with which the secretary or the department is charged. 

B. To perform the secretary's duties, the secretary has every power expressly enumerated in 
the laws, whether granted to the secretary or the department or any division of the department, 
except where authority conferred upon any division is explicitly exempted from the secretary's 
authority by statute. In accordance with these provisions, the secretary shall: 

(1) except as otherwise provided in the Executive Reorganization Act, exercise general 
supervisory and appointing authority over all department employees, subject to any applicable 
personnel laws and regulations; 

’ (2) delegate authority to subordinates as the secretary deems necessary and appropriate, 
clearly delineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational units the secretary deems will en- 
able it to function most efficiently, subject to any provisions of law requiring or establishing spe- 
cific organizational units; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge the secretary's duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent 
with the law, to assure implementation of and compliance with the provisions of law for whose 
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administration or execution the secretary is responsible and to enforce those orders and instruc- 
tions by.appropriate administrative action or actions in the courts; 

(6) conduct research and studies that will improve the openers of the department and 
the provision of services to the residents of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective of improving the 
operations and efficiency of administration; 

(8) . prepare an annual budget of the department; 

(9) provide cooperation, at the request of heads of administratively attached agencies and 
adjunct agencies, in order to: 

(a) - minimize or eliminate duplication of services and jurisdictional conflicts: ) 

(b) coordinate activities and resolve problems of mutual concern; and 

_(c). resolve by agreement the manner and extent to which the department shall pro- 
vide budgeting, recordkeeping and. related clerical assistance to administratively attached agen- 
cies; 

(10) implement, as much as legally permissible, the strategic plan oiainnaes by “the # sus- 
tainable economy task force as provided.in Section 9-15-59 NMSA 1978; 

(11) develop and implement a departmental plan to provide meaningful access t6 A ser 
programs for individuals with limited, English proficiency that includes: 

(a) an annual public assessment, submitted to the governor, that details the erer for 
departmental services to improve access for individuals with limited English proficiency; ; 

(b) the department's plan to meet, the needs identified in the assessment; including 
interpretation and translation services and bilingual staffing; 

(c) the cost, including competitive salary structures for employees with aleun aie! 
proficiencies, to implement the departmental plan to provide meaningful language access to state 
programs; and 

(d) submission of an annual report to the governor and the legislative agate com- 
mittee regarding the implementation of the department's language access plan; 

(12) appoint, with the governor's consent, a "director" for each division. These appointed 
positions are exempt from the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 
Persons appointed to these positions shall serve at the pleasure of the secretary; 

(13) give bond in the penal sum of twenty-five thousand dollars ($25,000) and require 
directors to each give bond in the penal sum of ten thousand dollars ($10,000) conditioned upon 
the faithful performance of duties, as provided in the Surety Bond Act [10-2- - to 10-2-16 NMSA 
1978]. The department shall pay the costs of these bonds; and 

(14) require performance bonds of such department employees and officers as the secre- 
tary deems necessary, as provided in the Surety Bond Act, The department shall pay the costs of 
these bonds. 

C. The secretary may apply for and receive, with the governor's approval, in the name of the 
department any public or private funds, including United States government funds, available to 

the department to carry out its programs, duties or services. 

D. Where functions of departments overlap or a function assigned to one department could bet- 
ter be performed by another department, a secretary may recommend appropriate legislation to 
the next session of the legislature for its approval. 

E. The secretary may make and adopt such reasonable procedural rules as may be necessary 
to carry out the duties of the department and its divisions. No rule promulgated by the director 
of any division in carrying out the functions and duties of the division shall be effective until 
approved by the secretary unless otherwise provided by statute. Unless otherwise provided by 
statute, no rule affecting any person or agency outside the department shall be adopted, amended 
or repealed without a public hearing on the proposed action before the secretary or a hearing: of- 
ficer designated by the secretary. The public hearing shall be held in Santa Fe unless otherwise 
permitted by statute, Notice of the subject matter of the rule, the action proposed to be taken, the 
time and place of the hearing, the manner in which interested persons may present their views 
and the method by which copies of the proposed rule or proposed amendment or repeal of an exist- 
ing rule may be obtained shall be published once at least thirty days prior to the hearing date in 
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a newspaper of general circulation and mailed at least thirty days prior to the hearing date to all 
persons who have made a written request for advance notice of hearing. All rules shall be filed in 
accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 

F. Ifthis section conflicts with the powers and duties specifically given by statute to a particu- 
lar secretary, the specific powers and duties shall control. If this section conflicts with other stat- 
utes specifically limiting the powers of a secretary, the specific limitations shall control. 


History: 1953 Comp., § 4-29B-5, enacted by Laws 
1977, ch. 248, § 5; 2021, ch. 42, § 3; 2022, ch. 18, § 1. 

Cross references. — For state budgets, see 6-3-1 to 6- 
3-25 NMSA 1978. 

For public officers and employees generally, see Chap- 
ter 10 NMSA 1978. 

The 2022 amendment, effective July 1, 2022, required 
all state departments to provide meaningful access to 
state programs for individuals with limited proficiency 
in English; and in Subsection B, added a new Paragraph 
B(11) and redesignated former Paragraphs B(11) through 
B(18) as Paragraphs B(12) through B(14), respectively. 

The 2021 amendment, effective July 1, 2021, required 
that department secretaries of state agencies comply with 


9-1-6. Adjunct agencies. 


the strategic plan developed ‘by the sustainable economy 
task force, and made technical, nonsubstantive amend- 
ments; and in Subsection B, Paragraph B(1), after "pro- 
vided in", deleted "this" and added "the Executive Reor- 
ganization Act", and added a new Paragraph B(10) and 
redesignated former Paragraphs B(10) through B(12) as 
Paragraphs B(11) through B(13), respectively. 

Am. Jur. 2d, A.L.R. and’C.J.S. references, — 81A 


~ OWd.S. States §8 120, 123. 


ANNOTATIONS, 


Am, Jur. 2d, A.L.R.“and C.J.S. references. — 81A 
C.J.S. States §§ "120, 128. 


"Adjunct agencies" are those agencies, boards, commissions, offices or other instrumentalities of 
the executive branch, not assigned to the elected constitutional officers, which are excluded from 
any direct or administrative attachment to a department, which retain policymaking and admin- 
istrative autonomy separate from any other instrumentality of state government. 


History: 19538 Comp., § 4-29B-6, enacted by Laws : 


1977, ch. 248, § 6, 
Emergency clauses. — Laws 1977, ch. 248, § 14 con- 
tained an emergency clause and was approved April 7, 1977. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States §§ 141, 142. 


9-1-7. Ndininiatratively attached agency; Ug eoHeht ye. 


A. An agency attached to a department for administrative purposes only shall: : 
(1) exercise its functions independently of the department and ne soprovHl or control 


of the department; 


(2) submit its budgetary requests through the department; and 
(3) submit reports required of it by law or by the governor through the department. 
B. The department to which an agency is attached for administrative purposes only shall: 
(1) ‘provide, if mutually agreed, the budgeting, record-keeping and related administrative 


and clerical assistance to the agency; and 


(2) include the agency's budgetary requests, as submitted and without changes, in the 


departmental budget. 


C. Unless otherwise provided by law, the agency shall hire its own personnel in Orgone OM 
with the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 


History: 1953 Comp., § 4-29B-7, enacted by Tae 
* 1977, ch. 248, § 7. 

Emergency clauses. — Laws 1977, ch. 248, § 14 con- 
tained an emergency clause and was approved April 7,1977. 


Cross references. — For state budgets, see 6-3-1 to 6- 
3-25 NMSA 1978. 


9-1-8. Creation of agencies; prohibition. 


Unless otherwise provided by law, neither a department secretary nor any other Babplayee of 
the executive branch of state government, or any agency, may, by administrative action, create an 
agency, board, commission or any other entity of state government. This section shall not apply to: 

A. advisory committees created in accordance with Section 9 [9-1-9 NMSA 1978] of AE Execu- 
tive Reorganization Act; and 
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B. units within the internal structure of a department established under Subsection A of Sec- 
tion 4 [9-1-4 NMSA 1978] of the Executive Reorganization Act. 


History: 1953 Comp., § 4-29B-8, enacted by Laws Cross references. — For governor's power of appoint- 
1977, ch, 248, § 8. ment and removal, see N.M. Const., art. V, § 5. 
Emergency clauses. — Laws 1977, ch. 248, § 14 con- : 
tained an emergency clause and was approved April 7, 1977. 


9-1-9. Creation of advisory committees; who may create; filing; _ 
applications; composition; life span; title; quorom [quorum]; 
compensation. 


A. Advisory committees may be created. Advisory shall mean furnishing advice, gathering in- 
formation, making recommendations and performing such other activities as may be instructed or 
delegated and as may be necessary to fulfill advisory functions or to comply with federal or private | 
funding requirements, and shall not extend to administering a program or function or setting 
policy unless specified by law. 

B. The governor or a department secretary, with approval of the governor, may create advisory 
committees. 

C. Each creating authority must file with the governor and the secretary of finance and admin- 
istration a record of the advisory committee created, showing the committee's: © . 

(1) name; 

(2). composition; 

(3). appointed members' names and _ addresses; Sind 
(4) purpose and term of existence. 

D. The secretary of each department created by the Executive Reorganization Act shall, upon 
the effective date of the Executive Reorganization Act, file a record of each advisory committee 
within the department not abolished. Upon the filing of such a record, the provisions of this section 
shall apply to each such advisory committee. | 

E. The creating authority shall prescribe the composition and functions of each advisory com- 
mittee created; appoint its members, who shall serve at the pleasure of the creating authority; and 
specify a date when the existence of each advisory committee ends. 

F. No advisory.committee may be created to remain in existence longer than two years after 
the date of its creation or beyond the period required to receive federal or private funds, whichever 
occurs later, unless extended by executive order of the governor. If the existence of an advisory 
committee is extended, the extension shall not be for more than,two years. | 

G. Each advisory committee created under this section shall be known as the " shes: pate sie 
committee." 

H. A majority of the merabawhin of an advisory committee shall constitute a quorum. 

I. Each member of an advisory committee may receive compensation for travel and per diem 
expenses incurred in the performance of their duties within budgeted amounts and in accordance 
with the provisions of the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 


History: 1953 Comp., § 4-29B-9, enacted by Laws . Bracketed material, — The bracketed material was 


1977, ch. 248, § 9. inserted by the compiler and is not part of the law. 
Compiler's notes. — The effective date of Laws 1977, ch. Cross references. — For governor's power of appoint- 
248, the Executive Reorganization Act, was April 7, 1977, | ment and removal, see N.M. Const., art. V, § 5. 


9-1-10. Reorganization plan; no abatement of actions. 


No suit, action or other proceeding lawfully commenced by or against the head of any agency 
or other officer of the state, in his official capacity or in relation to the discharge of his duties, 
shall abate. by reason of the taking effect of any reorganization plan under the provisions-of the 
Executive Reorganization Act. The district courts may, on motion or supplemental petition filed 
at any time within twelve months.after the reorganization plan takes effect, showing a necessity 
for a survival of the unit [suit], action or other proceeding to obtain a settlement of the questions 


: 
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involved, allow the same to be maintained by or against the successor of such head of agency or 
officer of the state under the reorganization effected by the plan or, if there is no successor, against 
such agency or officer as the governor shall designate. 


History: 1953 Comp., § 4-29B-10, enacted by Laws Cross references. — For substitution of successor to 


1977, ch, 248, § 10. os officer as party, see Rule 1-025D NMRA. 
Emergency clauses. — Laws 1977, ch. 248, § 14 con- 
tained an emergency clause and was approved April 7, 1977. eterotk ANNOTATIONS 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
inserted by the compiler and is not part of.the law, C.I.S: States § 320. (6. Te j 


9-1-11. Merger; executive order. 


Upon order issued by the governor, the department of finance and administration and the edu- 
cational finance and cultural affairs department shall be merged. Their various divisions, boards 
and commissions may be then grouped in an orderly fashion and given such powers and such au- 
tonomy as the governor may set out in such reorganization. 


History: Laws 1979, ch. 205, § 1. IV, §, 23, was effective April 2, 1979, 90 days after the ad- 
Effective dates. — Laws 1979, ch. 205 contained no journment of the legislature: 
effective date provision, but, pursuant to N.M. Const., art. fs 


9-1-12. Preservation of powers of policy-making boards. 


All policy-making boards and commissions within the two departments shall retain at least the 
amount of autonomy and control they possess under present law. 


History: Laws 1979, ch. 205, § 8. IV, § 23, was effective April 2, 1979, 90 days after the ad- 
Effective dates. — Laws 1979, ch. 205 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


9-1- -13. Temporary: provision; certain licensing functions; executive 
order transfer. 


A... The control of the professional and occupational licensing functions of the executive branch 
of state government may be consolidated under the supervision of ‘the regulation and licensing 
department upon executive order issued by the governor, and the executive order shall provide for 
such advisory committees as are deemed necessary or appropriate. 

B. In the event :an executive order is issued by the governor pursuant to Subsection A of this 
section, all records, physical properties and money pertaining to professional and occupational 
licensing functions Lae “y the regulation and licensing department shall be transferred to 
that department. 

C. It is the express purpose ana intent of the legislature to MAthovive the consolidation of pro- 
fessional and.occupational licensing functions in the regulation and licensing department so as to 
effect the more economical use and expenditure of public money by eliminating the duplication 
of services, operations and administration of the various professional and occupational licensing 
functions for the benefit of the citizens of the state. 


History: Laws 1983, ch. 297, § 30. has not yet been replaced or repealed and continues today 
Effective dates. — Laws 1983, ch. 297, § 34 made as does this section and is therefore the current law. N.M. 
Laws 1983, ch. 297, § 30 effective July 1, 1983. »Regulation & Licensing Dep't v. Lujan, 1999-NMCA-059, 
Compiler's notes. — This section was previously un- 127 N.M. 233, 979 P.2d 744. 
compiled and was compiled at this location in 1996, Statutes and rules of individual licensing boards 
Cross references, — For the regulation and licensing not superseded. — This section and the Regulation and 
department, see Chapter 9, Article 16 NMSA 1978. Licensing Department Act [9-16-1 through 9-16-13 NMSA 
1978] do not supersede the specific powers and duties'that 
ANNOTATIONS — the legislature has given to the board of veterinary exam- 


iners pursuant to the Veterinary Practice Act. 1987 Op. 
Att'y Gen. No, 87-58. 

Legislative purpose. — By enacting this section, the 
legislature did not delegate to the governor its power to 


Current application. — An executive order, issued 
pursuant to this section, under which the New Mexico 
real estate commission was placed under the supervision 
of the New Mexico regulation and licensing department 
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repeal the statutes governing the individual boards and licensing functions of the autonomous boards; the intent 
commissions; such an action would be in contravention of of this section is to give the governor the opportunity to 
article III, § 1 of the New Mexico constitution. The more select initially which boards would have the regulation 
reasonable interpretation of the act is that the legislature and licensing department administer their licensing func- 
merely delegated to the regulation and licensing depart- tions. 1987 Op. Att'y Gen. No. 87-58. 


ment administrative or ministerial duties with respect to 


ARTICLE 2 
Commerce and Industry Department 


(Repealed by Laws 1983, ch. 297, $33.) 


9-2-1 to 9-2-13. Repealed. 


Repeals. — Laws 1983, ch. 297, § 33, repealed 9-2-1 have assumed many of the functions of the commerce and 
to 9-2-1383 NMSA 1978, as enacted by Laws 1977, ch. 245, industry department. — 
§§ 1, 2,5 to 7,9 to 11, and 234 to 236, and as amended by Compiler's notes. — Laws 1983, ch. 295, § 4, purported 
Laws 1978, ch. 120, §§ 1 and 2, relating to the commerce to amend 9-2-3 NMSA 1978, relating to the establishment 
and industry department, effective July 1, 1983. For pres- of the commerce and industry department, but this amend- 
ent provisions, see 9-15-1 NMSA 1978 et seq. and 9-16-1 ment was not given effect due to the repeal of 9-2-3 NMSA 
NMSA 1978 et seq. relating to new departments which 1978 by Laws 1983, ch. 297, § 33. See 12-1-8 NMSA 1978. 


ARTICLE 2A 
Children, Youth and Families Department 


Sec. Sec. 
9-2A-1, Short title. 9-2A-13. Repealed. 
9-2A-2. Purpose. 9-2A-14, Juvenile justice programs; federal grants; advi- 
9-2A-3. Definitions. sory committee; supervisory function. 
9-2A-4, Department created; divisions. 9-2A-14.1, Juvenile continuum grant fund; created; pur- 
9-2A-5. Repealed. pose; administration; grant applications. 
9-2A-6. Secretary of children, youth and families; ap- 9-2A-15. Juvenile justice advisory committee; legislative 
pointment. findings. 
9-2A-7. Secretary; duties and general powers. 9-2A-16. Functions of juvenile justice advisory commit- 
9-2A-8, Department; additional duties. tee and department. \ 
9-2A-8,1. Criminal history record investigations; proce- 9-2A-17. Correctional officers; children, youth and fami- 
dure; confidentiality; violation; penalty. lies department; acting as peace officers. 
9-2A-8.2, Prohibition on employment for individuals 9-2A-18. Correctional officers; children, youth and fami- 
with substantiated allegations of child lies department; qualifications. . 
abuse or neglect; prohibition on convicted 9-2A-19. Short title. 
felons; disciplinary action; confidentiality . 9-2A-20. Purpose. 
of abuse and neglect records. 9-2A-21. Youth alliance created; organization; functions; 
9-2A-9, Organizational units of the department; powers definition. 
and duties specified by law; access to in- 9-2A-22. Youth alliance coordinator; position created; du- 
formation. ties. 
9-2A-10. Division directors. 9-2A-23. Volunteers and staff at juvenile facilities. 
9-2A-11. Bureaus; chiefs, 9-2A-24. New Mexico domestic violence leadership com- 
9-2A-12. Children, youth and families advisory commit- mission; membership; duties. 


tee created; members; purpose. 


9-2A-1. Short title. 


Chapter 9, Article 2A NMSA 1978 may be cited as the "Children, Youth and Families Department 
Ac iy 


History: Laws 1992, ch. 57, § 1; 2007, ch. 65, § 1. ANNOTATIONS | 
Cross references, — For duties relating to the Safe i , : ' 
Haven for Infants Act, see 24-22-1 NMSA 1978 et seq. Sovereign immunity barred USERRA claim 
The 2007 amendment, effective June 15, 2007, against the state. — Article Up Section 8, Clause 11 of 
changed the statutory reference to the act. the United States Constitution, known as the war pow- 
ers clause, does not authorize congress to subject the state 

to private suits for damages in state courts pursuant to 
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the Uniformed Services Employment and Reemployment 
Rights Act, 38 U.S.C, §§ 4801 to 4335, absent the state's 
consent and the legislature has,not waived the state's 
constitutional immunity to private USERRA suits ‘for 
damages. Ramirez v. State ex rel. CYFD, 2014-NMCA-057, 
rev'd by 2016-NMSC-016. 

Where plaintiff, who was a member of the New Mexico 
national guard, was employed by the department; plain- 
tiff was deployed to Iraq; upon plaintiff's return from ac- 
tive duty, plaintiff was reemployed by the department in 


9-2A-2. Purpose. 


plaintiff's previous position; plaintiffs working relations 
with plaintiffs supervisors deteriorated and plaintiff's 
employment was terminated; and filed a suit under Uni- 
formed Services Employment and Reemployment Rights 
Act, 38 U.S.C. §§ 4301 to 4335, alleging that the depart- 
ment discriminated against plaintiff and terminated 
plaintiff because of plaintiffs military service, plaintiff's 
claim was barred by state sovereign immunity. Ramirez 
v. State ex rel. CYFD, 2014-NMCA-057, rev'd by 2016- 
NMSC-016. 


The purpose of the Children, Youth and Families Department Act is to establish a department 


of state government that shall: 


A. administer all laws and exercise all functions formerly administered and exercised by the 
youth authority, as well as administering certain functions related to children, youth and families 
that were formerly administered by other departments or agencies of the state; 

B. assist in the development of state policies and plans for services to children, youth and 
families, including policies and plans that endeavor to strengthen client. self-sufficiency and that 
emphasize prevention without jeopardizing the necessary provision of essential treatment and 


early intervention services; 


C. advocate for services for children, youth and families as an enduring priority in New 


Mexico; and 


D. provide leadership to other agencies that serve children, youth and families to ensure a 
coordinated and integrated system of care and services for children, youth and families. 


History: Laws 1992, ch. 57, § 2; 2003, ch. 338, § i ay 


9-2A-3. Definitions. 


The 2008 amendment, effective June 20, 2003, added 
Subsection D. 


As used in the Children, Youth and Families Department Act: 
A. "department" means the children, youth and families department; and 
B. "secretary" means the secretary of children, youth and families. 


History: Laws 1992, ch. 57, § 3. 


Effective dates. — Laws 1992, ch. 57, § 58 made Laws 
1992, ch. 57, § 3 effective July 1, 1992. 


9-2A-4, Department created; divisions. | 


A. The "children, youth and families department" i is created. The department is a cabinet de- 
partment and consists of, but is not limited to, six divisions as follows: 


(1) the protective services division; 
(2) the juvenile justice division; 


(3) . the prevention and intervention division; 


(4) the financial services division; 
(5) the employee support division; and 


(6) the information technology division. 


B. The secretary is empowered to organize the department and the divisions specified in Sub- 
section A of this section and may transfer or merge functions between divisions in the interest of 


efficiency and economy. 


C. The governor is empowered to merge divisions and to abolish or create divisions of the de- 
partment by executive order in the interest of efficiency and economy. 


History: Laws 1992, ch. 57, § 4; 2008, ch. 338, § 2; 
2005, ch. 110, § 1. 


The 2005 amendment, effective June 17, 2005, cre- 
ated the information technology division within the chil- 
dren, youth and families department in Subsection A(6). 
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The 2003 amendment, effective June 20, 2003, sub- reduction services, moderate intervention services, com- 
stituted "five divisions" for "six divisions" and substituted munity residential services, juvenile justice services (un- 
the present Subsections A(1) through A(5) for the former til July 1, 1993) and institutional care siete July 1, 
Subsections A(1) through A(7) that'listed the following di- 1993). 


visions: administrative pet preventive services, risk 


9- 2A-5. Repealed. — 


Repeals. — Laws 2009, ch. 239, § 70 repealed 9-2A-5 agency, effective July 1, 2009, For provisions of former sec- 
NMSA 1978, as enacted by Laws 1992, ch. 57, § 5, relat- tion, see the 2008 NMSA 1978 on NMOneSource.com. 
ing to juvenile parole board as administratively attached Or 


9-2A-6. Secretary of children, youth and families; appointment. 


A. The chief executive and administrative officer of the department is the "secretary of chil- 
dren, youth and families". The secretary shall be appointed by the governor with the consent of 
the senate. The secretary shall hold office at the pleasure of the governor and shall serve in the 
executive cabinet: 

B. An appointed secretary shall serve and have all the duties, responsibilities and authority of 
that office during the period of time prior to final action by the senate sheeted or rejecting his 
appointment. 


History: Laws 1992, ch. 57, § 6. Effective dates. — Laws 1992, ch. 57, § 58 made Laws 
1992, ch. 57, § 6 effective July 1, 1992. 


9-2A-7. Secretary; duties and general powers. 


A. The secretary is responsible to the governor for the operation of the department. It is the 
secretary's duty to manage all operations of the department and to administer and enforce the 
laws with which he or the department is charged. 

B. To perform his duties, the secretary has every power expressly enumerated in the law, 
whether granted to the secretary, the department or any division of the department, except when 
any division is explicitly exempted from the secretary’ 8 power by statute. In accordance with these 
provisions, the secretary shall: 

(1) except as otherwise Boovided in the Children, Youth and Families Department Act, 
exercise general supervisory and appointing power over all department employees, subject to ap- 
plicable personnel laws and regulations; 

(2) delegate power to subordinates as he deems necessary and pF ote early delin- 
eating such delegated power and the limitations to that power; 

(3) organize the department into organizational units as necessary to AiR: it to function 
most efficiently, subject to any provisions of law requiring or establishing specific organizational 
units; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge his duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
law, to assure implementation of and compliance with the provisions of law for which administra- 
tion or execution he is responsible and to enforce those orders and instructions by appropriate 
administrative action in the courts; 

(6) conduct research and studies that will improve the operation of the department and 
the provision of services to the citizens of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objectives of improving the 
operations and efficiency of administration and of promoting comprehensive, coordinated, cultur- 
ally sensitive services that address the whole child; 

(8) prepare an annual Pudge AOR the department; 
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(9) provide cooperation, at the request of agian en attached agencies and adjunct 
agencies, in order to: 
(a) minimize or alinnirlistd shupliobhtthe of services and jurisdictional conflicts; 
(b). coordinate activities and resolve problems of mutual concern; and 
(c) resolve by agreement the manner and extent to which the department shall pro- 
vide budgeting, recordkeeping and related clerical assistance to administratively attached agen- 
cies; and 
(10) provide for‘surety bond coverage for all employees of the department as provided in 
the Surety Bond Act [10-2-18 through 10-2-16 NMSA 1978]. The department shall pay the costs of 
such bonds. 

C. The secretary may api for and receive, with the governor's approval, in the name of the 
department, any public or private funds, including United States government funds, available to 
the department to carry out its programs, duties or services. 

D. The secretary may make and adopt such reasonable and procedural rules and regulations as 
may be necessary to carry out the duties of the department and its divisions. No rule or regulation 
promulgated by the director of any division in carrying out the functions and duties of the division 
shall be effective until approved by the secretary. Unless otherwise provided by statute, no regula- 
tion affecting any person or agency outside the department shall be adopted, amended or repealed 
without a public hearing on the proposed action before the secretary or a hearing officer desig- 
nated by the secretary. The public hearing shall be held in Santa Fe unless otherwise permitted 
by statute. Notice of the subject matter of the regulation, the action proposed to be taken, the time 
and place of the hearing, the manner in which interested persons may present their views and the 
method by which copies of the proposed regulation or proposed amendment or repeal of an existing 
regulation may be obtained shall be published once at least thirty days prior to the hearing date in 
a newspaper of general circulation and mailed at least thirty days prior to the hearing date to:all 
persons who have made a written request for advance notice of hearing. All rules and regulations 
shall be filed in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 

EK. Ifthe secretary certifies to the secretary of finance and administration and gives contem- 
poraneous notice of such certification through the human services register that the department 
has insufficient state funds to operate any of the programs it administers and that reductions in 
services or benefit levels are necessary, the secretary may engage in interim rulemaking. Not- 
withstanding any provision ‘to the contrary in the State Rules Act, interim rulemaking shall be 
conducted pursuant to Subsection D of this section, except: 

(1) the period of notice of public hearing shall be fifteen days; 

(2) the department shall send individual notices of the interim rulemaking and of the pub- 
lic hearing to affected providers and beneficiaries; 

(3) rules and regulations promulgated under this subsection shall be in effect not less 
than, five days after the public hearing; 

(4) rules and regulations promulgated under this subsection shall not be in effect for more 
ee ninety days; and 

(5) if final rules and regulations are necessary to replace the interim rules and regula- 
tions, the department shall give notice of intent to promulgate final rules and regulations at the 
time of notice herein. The final rules and regulations shall be promulgated not more than forty-five 
days after the public hearing filed in accordance with the State Rules Act. 


History: Laws 1992, ch. 57, § 7; 1993, ch. 342, § 1. The 1993 amendment, effective April 8, 1993, added 
Subsection E. 


9-2A-8. Department; additional duties. 


In addition to other duties provided by law or assigned to, the department by the governor, the 
department shall: 

A. develop priorities for department services and resources based on state policy and national, 
best-practice standards and local considerations and priorities; 
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B. strengthen collaboration and coordination in state and local services for children, youth and 
families by integrating critical functions as appropriate, including service delivery, and contract- 
ing for services across divisions and related agencies; 

C. develop and maintain a statewide database, including client tracking of services for chil- 
dren, youth and families; | } 

D. develop standards of service within the department that focus on prevention, m 
and outcomes; 

E. analyze policies of other departments that affect children, youth and families to encourage 
common contracting procedures, common service definitions and a uniform system of access; — 

F. enact regulations to control disposition and placement of children under the Children's Code 
[Chapter 32A NMSA. 1978], including regulations to limit or prohibit the out-of-state placement 
of children, including those who have developmental disabilities or emotional, mega biological or 
behavioral disorders, when in-state alternatives are available; 

G. develop reimbursement criteria for licensed child care centers and licensed home providers 
establishing that accreditation by a department-approved national accrediting body is sufficient 
qualification for the child care center or home provider to receive the highest reimbursement rate 
paid by the department; 

H. assume and implement xbeeahetbility ce children' s mental health and substance abide 
services in the state, coordinating with the human services department and the department of 
health; 

I. assume and implement the lead responsibility among all depaciments for domestic nuinlened 
services; 

J. implement prevention and early intervention.as a departmental focus; ©. 

K.. conduct biennial assessments of service gaps and needs and establish rae measure- 
ments to address those service gaps and needs, including recommendations from the governor's 
children's cabinet and the children, youth and families‘advisory committee; 

L. ensure that behavioral health services provided, including mental health and substance 
abuse services for children, adolescents and their families, shall be in compliance with require- 
ments of Section 9-7-6.4 NMSA 1978; and 

M. fingerprint and conduct nationwide criminal history record raueah al on all departhaeill em- 
ployees, staff members and volunteers whose jobs involve direct contact with department clients, 
including prospective employees and employees who are promoted, transferred or hired into new 
positions, and the superiors of all department employees, staff members and volunteers who have 
direct unsupervised contact with department clients. 


monitoring 


History: Laws 1992, ch. 57, § 8; 1998, ch. 77, § 2; 


2001, ch, 129, § 1; 2003, ch. 338, § 3; 2004, ch. 46, § 3; 
2005, ch. 271, § 1; 2011, ch. 163, § 2. 

The 2011 amendment, effective June 17, 2011, 
required the department to conduct fingerprint and 
criminal history record searches on staff members and 
volunteers who have direct contact with clients and on 
supervisors who have direct unsupervised contact with 
clients, 

The 2005 amendment, effective June 17, 2005, added 
Subsection M to provide that the department shall fin- 
gerprint and conduct nationwide criminal history records 


searches on all department employees whose jobs involve 
contracts with department clients, 

The 2004 amendment, effective May 19, 2004, deleted 
from Subsection H the department. from being the lead 
department for substance abuse services and added Sub- 
section L. 

The 20038 amendment, effective June 20, 2003, re- 
wrote the section. 

The 2001 amendment, effective sane 15, 2001,.in- 
serted Subsection J. 

The 1993 amendment, effective July 1, 1993, added 
Subsection I and made a related stylistic change. 


9-2A-8.1. Criminal history record investigations; procedure; 


confidentiality; violation; penalty. 


A. The department shall submit fingerprints for each individual required to be fingerprinted 
pursuant to the Children, Youth and Families ee berunent Act to the department of public saat 
and the federal bureau of investigation. 

B. Criminal histories obtained are confidential and shall be used only for the purpose of deter- 
mining the suitability of an employee or volunteer or prospective employée or volunteer for em- 
ployment or service by the department; except that criminal histories may be released or disclosed 
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to another agency or person only upon court order or with the written consent of the person who is 
the subject of the criminal history record. 

C. A person who releases or discloses criminal history records or information contained in 
those records in violation of the provisions of this section is guilty of a misdeméanor and if con- 
victed shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. . 


History: Laws 2005, ch. 271, § 2; 2007, ch. 65, § 3. The 2007 amendment, effective June 15;'2007, pro- 
vided that criminal histories obtained to determine the 
suitability of a volunteer are confidential. 


9-2A-8.2. Prohibition on employment for individuals with substantiated 
allegations of child abuse or neglect; prohibition on 
convicted felons; disciplinary action; confidentiality of 
abuse and neglect records. | 


A. No employee, staff riambar or volunteer at the department, including prospective employ- 
ees, having direct unsupervised contact with department clients, nor the superiors of any such 
employee, staff member or volunteer, shall have been the subject of a substantiated allegation of 
child abuse or neglect. 

B. No employee, staff member or volunteer at the department who has direct unsupervised 
contact with department clients, or the superiors of an employee, staff member or volunteer at the 
department who has direct unsupervised contact with department clients, shall have been con- 
victed of a felony offense that is directly related to the job duties of the rot yacbage by a court of this 
state, any other state or the United States. 

C. Any employee or staff member subject to the Personnel Act [Chapter 10, Article 9 NMSA 
1978] who has been the subject of a substantiated allegation of abuse or neglect as investigated 
and determined by the department may be subject to increased supervision or disciplinary action 
under the Personnel Act. Upon appeal of a disciplinary action to the personnel board pursuant to 
this section, the personnel board shall defer to the record of the administrative hearing affirming a 
substantiated allegation of abuse or neglect, if one exists, in determining whether the action taken 
by the agency was with just cause. 

D. An employee or a staff member of the department subject to dismissal under this section shall 
have no right to progressive discipline as a condition precedent to discipline under this section. 

E. In any appeal of an employee or staff member to the personnel board as provided by the 
Personnel Act, records that are otherwise confidential pursuant to the Abuse and Neglect Act 
[Chapter 32A, Article 4 NMSA 1978] shall be discoverable by the parties and admissible as to any 
relevant fact; provided that any identifying information related to the reporting party, any other 
party providing information and information the department finds would be likely to endanger the 
life or safety of any person providing information to the department may be redacted. 


History: Laws 2011, ch. 163, § 1. : : IV, § 23, was effective June 17, 2011, 90 days after the 
Effective dates. — Laws 2011, ch. 168 contained no _adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


o 2A-9, Organizational units of the department; powers Aint duties 
specified by law; access to information. 


A. Those organizational units of the department and the officers of those units specified by 
law shall have all ofthe powers and duties enumerated in the specific laws involved. However, 
the carrying out of those powers and duties shall be subject to the direction and supervision of 
the secretary, who shall retain the final decision-making authority and responsibility for the ad- 
ministration of any such laws as provided in Subsection .B of Section 7 [9-2A-7 NMSA 1978] of the 
Children, Youth and Families Department Act. 

B. The department shall have access to all records, data and information of other state depart- 
ments that are not specifically held confidential by law. 


AT 
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History: Laws 1992, ch. 57, § 9. Effective dates. — Laws 1992, ch. 57, § 58 made Laws 
1992, ch. 57, § 9 effective July 1, 1992, 


9-2A-10. Division dineutune! 


The hashes may appoint, with the approval of the governor, "directors" of such divisions as 
are established within the department. Directors are exempt from the Personnel Act [Chapter 10, 
Article 9 NMSA 1978]. 


History: Laws 1992, ch. 57, § 10. Effective dates. — Laws 1992, ch. 57, § 58 made Laws 
1992, ch. 57, § 10 effective July 1, 1992, 


9-2A-11. Bureaus; chiefs. 


The secretary may establish within each division such "bureaus" as he deems necessary to carry 
out the provisions of the Children, Youth and Families Department Act. He shall appoint a "chief" to 
be the administrative head of any such bureau. The chief and all subsidiary employees of the depart- 
ment shall be covered by the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 


History: Laws 1992, ch. 57, § 11. Effective dates. — Laws 1992, ch. 57, § 58 made Laws 
1992; ch. 57, § 11 effective July 1, 1992. . 


9-2A-12. Children, youth and families advisory committee created; 
members; purpose. 


A. The "children, youth and families advisory committee" is created. The committee shall be 
composed of eleven members appointed by the governor. The governor shall appoint persons with 
demonstrated interest and involvement in children, youth and family services, particularly those 
services and programs administered or funded by the department. Members shall be appointed so 
as to provide adequate-representation of ethnic groups and geographic areas of the state. At least 
two members shall be parents who are recipients of services provided by the department, at least 
two members shall be youths between the ages of sixteen and twenty-one and at least one member 
shall be on the governor's youth council. 

B, The committee shall assist in the development of policies and procedures for the department. 
_ C. The members of the children, youth and families advisory committee shall be reimbursed 
for their services as provided in the Per Diem and Mileage Act [10- 8-1 through 10-8-8 NMSA 1278} 
and shall receive no other compensation, perquisite or allowance. 


History: Laws 1992, ch. 57, § 12; 2008, ch. 338, § 4. The 2008 amendment, effective June 20, 2008, added 
"and at least one member shall be on the governor's youth 
council" to the end of Subsection A. 


9-2A-13. Repealed. | 
Repeals. — Laws 2019, ch. 48, § 37 repealed 9-2A-13 2020, For provisions of former section, see the 2019 NMSA 


NMSA 1978, as enacted by Laws 1992, ch. 57, § 18, re- | 1978 on NMOneSource.com. 
lating to interagency coordinating group, effective July 1, 


9-2A-14, Juvenile justice programs; federal grants; advisory committee; 
supervisory function. 


Any juvenile justice advisory committee appointed pursuant to the federal Juvenile Justice and 
Delinquency Prevention Act of 1974 shall be advisory to the department, except the committee 
shall serve as the " supervisory board" under that act and any applicable regulations. 
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History: Laws 1992, ch. 57, § 14. Cross references. — For the federal Juvenile Justice 
Effective dates, — Laws 1992, ch. 57, § 58 made Laws | and Delinquency Prevention Act of 1974, see 42 US. C. 
1992, ch. 57, § 14 effective July 1, 1999. § 5601 et seq. 


9-2A-14.1. Juvenile continuum grant fund; created; purpose; 
administration; grant applications. 


A. The "juvenile continuum grant fund" is created as a nonreverting fund in the state treasury. 
The fund shall be administered by the: children, youth and families department and shall consist 
of appropriations, gifts, grants, donations and bequests made to the fund. 

B. Money in the juvenile continuum grant fund is subject to appropriation by the lépisldbore 
to the children, youth and families department for awarding grants to juvenile justice continuums 
for the provision of cost-effective services and temporary, nonsecure alternatives to detention for 
juveniles arrested or referred to juvenile probation and parole or at a risk of such referral. 

C. A local or tribal government may apply for a grant from the juvenile continuum grant fund 
for a juvenile justice continuum within its jurisdiction. The amount of the grant application shall 
not exceed sixty percent of the annual cost of the continuum. A local match of forty percent may 
consist of money, land, equipment or in-kind services. 

D: The children, youth and families department shall adopt rules on qualifications for grants 
and specify the format, procedure and deadlines for grant applications. The juvenile justice advi- 
sory committee shall review all grant applications and submit those applications recommended 
for final approval to the secretary of children, youth and families. 

E. Disbursements from the juvenile continuum grant fund shall be made upon vouchers issued 
and signed by the secretary of children, youth and families or the secretary's designee upon war- 
rants drawn by the secretary of finance and administration. 

F. As used in this section, a "juvenile justice continuum" is a system of services RH sanctions 
for juveniles arrested or referred to juvenile probation and parole or at risk of such referral and 
consists of a formal partnership among one or more units of local or tribal governments, the chil- 
dren's court, the district attorney, the public defender, local law enforcement agencies, the public 
schools and other entities such as private nonprofit organizations, the business community and 
religious organizations. A juvenile justice continuum shall be established through a pe imereo 
of understanding and a continuum beard: 


‘History: Laws 2007, ch. 351, § 1. Effective dates. — Laws 2007, ch. 351, § 4 made Laws 
Compiler's notes, — Laws 2007, ch. 351, § 2, trans- 2007, ch. 351, § 1 effective July 1, 2007. 

ferred funds in the regional juvenile services grant fund to 

the juvenile continuum grant fund, 


9-2A-15. Juvenile justice advisory committee; legislative findings. 


The legislature finds that pursuant to the federal Juvenile Justice and Delinquency Prevention 
Act of 1974, federal regulations and state law, the juvenile justice advisory committee is required 
to be given explicit power to continue to fulfill its duties in administering the federal funds made 
available to the state if such funding is to continue. 


History: Laws 1992, ch. 57, § 15. Cross references. — For the federal Juvenile Justice 
Effective dates. — Laws 1992, ch. 57, § 58 made Laws and Delinquency Prevention Act of 1974, see 42 U.S.C. 
1992, ch. 57, § 15 effective July 1, 1992. § 5601 et seq. 


9-2A-16. Functions of juvenile justice ERE BS committee and 
department. 


“ The juvenile justice advisory committee shall have policymaking, planning and review pow- 
ers over only the following functions pursuant to the federal Juvenile Justice and Delinquency 
Prevention Act of 1974: 
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(1) in conjunction with the department, approval of a comprehensive state plan and modi- 
fications reflecting statewide goals, objectives and priorities for the expenditure of federal funds 
received under that act; _ 

(2) approval or disapproval of applications or amendments submitted by Seay entities 
pursuant to that act; 

(8) in conjunction with the department, assurance >. that fund. accounting, Sane na 
evaluation of programs and projects funded pursuant to that act comply with federal beck 
ments and state law; 

(4) in conjunction with the department, receive th review isieltnii reports Frosts dni jails 
and lockups regarding compliance with federal requirements that apply when a juvenile is tempo- 
rarily held in an adult jail or lockup. The juvenile justice a committee and the department 
shall determine the format of the annual reports; 

(5) assistance to the governor, the legislature and a created or funded pursuant.to 
that act in developing new or improved: approaches, policies or legislation designed to improve 
juvenile justice in New Mexico; and 

(6) . provision of technical assistance by the cenariciiént to sdiciehaie entities ABA to 
that act. 

B. All budgetary, evaluation, monitoring esi ee, administration: functions required. pursu- 
ant to the federal Juvenile Justice and Delinquency Prevention Act of 1974 shall be coyeiel out by 
the department. r 


History: Laws 1992, ch. 57, § 16; 2009, ch, 239, § 2, Applicability. — Laws 2009, ch. 239, § 71, provided 


Cross references, — For the federal Juvenile Justice that the provisions of this act apply to all children who, on 
and Delinquency Prevention Act of 1974, see 42 US.C. July 1, 2009, are on release or are otherwise eligible to be 
§ 5601 et seq. placed on release as if the Juvenile Public Safety Advisory 

The 2009 amendment, effective July 1, 2009, added Board Act had been ineffect at the time they were placed 
Subsection A(4), on release or became eligible to be released, , 


9-2A-17. Correctional officers; gs poet youth and families department; 
acting as peace officers. | | 


A. Correctional officers of the children, Seah and families department who have tome Bo an 
appropriate American correction association training course and who have at the particular time 
the principal duty to hold in custody or supervise.any person accused or convicted of a delinquent 
act or. criminal offense shall have the power of a peace oificer with respect to arrests, and enforce- 
ment of laws when: : 

(1) on the premises of a children, youth and fi TSR department facility or while trans- 
porting a person committed to or under the supervision of the children, youth and families de- 
partment; 

(2) supervising any person committed'to or/under the supervision of the children, youth 
and families department anywhere within the state; or 

(3) engaged in any effort to pursue or apprehend any such person. 

B. No correctional officer of the children, youth and families department shall be convicted 
or held liable for any act performed pursuant to this section if a peace officer could lawfully have 
performed the same act in the same circumstances, 

C. Crimes against a correctional officer of the children, youth and families department 
while in the lawful discharge of duties that confer peace officer status pursuant to this sec- 
tion shall be deemed the same crimes and shall bear the same penalties as.crimes against a 
peace officer. 


History: Laws 1993, ch. 120, § 1. ‘the fact that JCOs are no longer under the control of the 

Effective dates. — Laws 1993, ch. 120, § 2 made Laws New Mexico corrections department. State v, Gutierrez, 

1993, ch. 120, § 1 effective July 1, 1993. 1993-NMCA-058,115 N.M. 551, 854 P.2d 878, cert. denied, 
ANNOTATIONS 115 N.M. 545, 854 P.2d 872. . 


Juvenile correctional officer is a peace officer for 
purposes of the battery on a peace officer statute, despite 
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9-2A-18. Correctional officers; children, youth and families department; 
qualifications. 


Correctional officers of the children, youth and families department shall: 

A. be citizens of the United States; 

B. be eighteen years of age or older; 

C. possess a high school education or its equivalent; 

D. be of good moral character and not have been convicted of a felony offense by a court of this 
state, any other state or the United States; and 

E. successfully pass a physical examination and an aptitude examination administered by the 
department. ee 


History: Laws 1997, ch. 110, § 1. Effective dates. — Laws 1997, ch. 110, § 2 made Laws 
; 1997, ch. 110, § 1 effective July 1, 1997.’ 


Sections 9-2A-19 through 9-2A-22 NMSA 1978 may be cited as the "Youth Alliance Act", 


History: Laws 2003, ch. 324, § 1; 2005, ch. 66, § 1. of the act from the Youth Council Act to the Youth Alliance 
The 2005 amendment, effective June 17, 2005, cited Act. 
the statutory reference to the act and changed the name 


9-2A-20. Purpose. 


The purpose of the Youth Alliance Act [9-2A-19 to 9-2A-22 NMSA 1978] is to encourage young 
people throughout New Mexico to consider and discuss the opportunities, issues and challenges 
they face and to identify community, family and collaborative assets as possible solutions for pre- 
sentation to the governor, lieutenant governor and legislature. 


History: Laws 2003, ch. 324, § 2; 2005, ch. ¢ 66, § 2. to consider and discuss the opportunities, issues and chal- 
The 2005 amendnient, effective June 17, 2005, lenges they face and to identify community, family and 
changed the purpose of the act to encourage young people collaborative assets as possible solutions. 


9-2A-21. Youth alliance created; organization; functions; definition. 


A... The "youth alliance" is created and is administratively attached to the children, youth and 
families department. 

B. The alliance shall consist of youth, aged fourteen to twenty-four, from each Rese Mexico 
legislative district to be recruited through an open process and selected; by a panel of other youth 
alliance members, legislators, government officials and representatives of community-based orga- 
nizations using clear criteria developed by the Raneaort to ensure ethnic and economic diver- 
sity. Members shall serve two-year terms. 

C. The alliance shall meet at least four times a year for the purpose of discussing, from a youth 
perspective, the assets that exist in communities and schools and the gaps that are present in 
these systems and to recommend opportunities for problem-solving and collaboration.to the gover- 
‘nor, lieutenant governor and legislature. 

D. The alliance shall issue an annual report that summarizes the. activities and findings of the 
alliance. The report shall be rites to the vhs and the executive no later than Novem- 
ber 15 of each year. 

E. Subject to sufficient arionn aeatan the eiitised members shall engage a diverse SsEROUp of 
local peers and solicit their input and launch local projects: 

F. As used in the Youth Alliance Act [9-2A-19 to 9-2A-22 NMSA 1978], "alliance" means the 
youth alliance. 
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History: Laws 2003, ch. 324, § 3; 2005, ch. 66, § 3. 

The 2005 amendment, effective June 17, 2005, pro- 
vided that the youth alliance is administratively attached 
to the children, youth and families department; that 


members of the alliance shall serve for two years, be four- ~ 


teen to twenty four years of age, and be recruited through 
an open process selected by a panel of alliance members, 
public officials and representatives of community-based 


EXECUTIVE DEPARTMENT © 


9-2A-24 


_organizations using criteria developed by the department; 


that the alliance shall meet to discuss the assets of com- 
munities and schools and the gaps in the opportunities 
and recommend opportunities for problem-solving and 
collaboration and that alliance: members shall engage a 
diverse group of local peers and solicit their input and 
launch local projects. 


9-2A-22. Youth alliance coordinator; position created; duties. 


A. The position of "youth alliance coordinator" is created in the office of the secretary of chil- 
dren, youth and families to organize, administer and coordinate youth alliance activities. 


B. The coordinator shall: 


(1) oversee the recruitment and selection of alliance members; 

(2) organize alliance meetings, at least four of which shall include the lieutenant governor 
and the children's cabinet and at least two of which shall include the governor; 

(3) assist the alliance in preparing an annual report on its activities and findings; and 

(4) act as a liaison between the alliance and the children's cabinet, the legislature and 
other government officials to ensure their involvement in activities related to children and youth. 


History: Laws 2003, ch. 324, § 4; 2005, ch, 66,§ 4. > 
The 2005 amendment, effective June 17, 2005, cre- 
ated the youth alliance coordinator and provided that the 


coordinator shall oversee the recruitment and selection of 


alliance members; organize. alliance meetings; act, as liai- 
son between the alliance and the children's cabinet, the 


legislature and public officials. 


9-2A-23. Volunteers and staff at juvenile facilities. 


Fingerprinting and a background check shall be required for a volunteer or staff member ati a 
juvenile justice facility who has direct unsapanined contact gt residents. 


History: Laws 2007, ch. 65, § 2. 
Effective dates. — Laws 2007, ch, 65 contained no, ef- 
fective date provision, but, pursuant to N.M. Const., art. 


re) 


IV, § 23, was effective June 15, 2007, 90 wey after the 
adjourn ments of the legislature. 


9-2A-24. New Mexico domestic violence spacerabap commission; 


membership; duties. 


A. The "New Mexico domestic violence leadership commission" is created and i is eamncke 
tively attached to the children, youth and families department. 
B. The New Mexico domestic violence leadership commission shall consist of twenty-six mem- 
bers appointed by the governor, unless otherwise specified, including: 
(1). a representative from the office of the governor; 
(2): the attorney general or the attorney general's designee; » 
(3) astate senator appointed by the senate president pro tempore; | 
(4) a state representative appointed by the speaker of the house of representatives; 
(5). a representative from the department of public safety; 
(6) the secretary of children, youth and families or the aiudaeys s designee; © 


(7) arepresentative from the judiciary; 


yi: 


(8): the president of the New Mexico district attorney's association or r thie president's) designee; 
(9) the chief public defender or:the chief public defender's designee; 

(10) arepresentative from the corrections department; 

(11). ‘a representative from a law enforcement agency; | 

(12) arepresentative from New Mexico legal aid; 

(13). arepresentative from the department of health; 

(14) a representative from the New Mexico coalition against domestic violence or an 


equivalent organization; 
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(15) arepresentative from the southwest women's law center or an equivalent organization; 

(16) arepresentative from the coalition to stop violence against native women or an equiv- 
alent organization; ; 

(17) arepresentative from the crime victims reparation commission; 

(18) the director of the New Mexico interpersonal violence data central repository; 

(19) arepresentative from the New Mexico intimate partner violence death review team; 

(20) arepresentative from the aging and long-term services department; 

(21) acommunity representative; 

(22) . two rural domestic violence service providers; 

(23) adomestic violence survivor nominated by the New Mexico coalition against domestic 
violence; | 
(24) arepresentative from a children's advocacy organization;:and 

(25) arepresentative from a gay and lesbian organization. 

C. The appointed members of the New Mexico domestic violence leadership commission, shall 
serve at the pleasure of the governor, and the members' appointments shall be reviewed at the 
commencement of each gubernatorial term. The governor shall designate one member as the chair, 
and the position of the chair shall be limited by a term of two years. 

D. .The New Mexico domestic violence leadership commission shall meet, pursuant to the Open 
Meetings Act [Chapter 10, Article 15 NMSA 1978], at the call of the chair at least six times annu- 
ally. For the purposes of conducting business, a majority of the members of the commission consti- 
tutes a quorum. 

EK. Members of the New Mexico domestic violence leadership commission shall not be paid, but 
shall receive per diem and mileage as provided in the Per Diem and Mileage Act [10-8-1 through 
10-8-8 NMSA 1978]. 

F. The New Mexico domestic violence leadership commission shall: & 

(1) identify domestic violence services that are lacking or in need of erevenient and 
provide recommendations to the secretary of children, youth and families and the governor to en- 
hance the quality and efficiency of services statewide; 

(2) develop strategies for addressing issues of domestic violence and raising public 
awareness; 

(3) study possible inequities in the treatment and disposition of males involved in domestic 
violence; 

(4) review laws, regulations and policies related to domestic violence to assess their effec- 
tiveness and recommend changes; and 

(5) report annually before October 1 to an appropriate legislative interim committee and 
the governor on domestic violence policy issues. 


History: Laws 2010, ch. 86, § 1. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch, 86 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
ARTICLE 3 
Corrections Department: 
-SeC. 45 Sec. 
9-3-1. Short title. inad 9-3-9, Criminal justice department [Corrections depart- 
9-3-2. Purpose. mL ment] legislative report. 
9-3-3. Department,established: 9-38-10. New Mexico' sentencing commission; creation; 
9-3-3.1., Establishing a demonstration, prison-based membership; duties. 
drug rehabilitation program. 9-3-10.1.. Authority to review records or information; ex- 
9-3-4. Secretary of corrections; appointment, . ceptions; rules. 
9-3-5. Secretary; duties and general powers. 9-3-10.2.. Authority to accept grants or sta 
9-3-5,1, Secretary of corrections; additional powers; cor- 9-3-10.3, Legislation to increase, decrease or create pe- 
rections education ehalauhip program. .« \ riods of imprisonment; fiscal impact state- 
9-3-6. Division directors. “ments; procedure. 
9-3-7. Bureau [Bureaus]; chiefs. 9-3- lL. Administrative attachment. 
9-8-8. Administrative services division; duties. 
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Sec. Sec. 

9-3-12, Organizational units of department; powers and 9-3-18, Sex offender management board; creation; mem- 
duties specified by law; access to informa- bership; duties. 
tion, 


Chapter 9, Article 3 NMSA 1978 may be cited as the "Corrections Department Act". 


History: 1978 Comp., § 9-3-1, enacted by Laws Laws 2007, ch. 9, § 1 and Laws 2007, ch. 123, § 1 en- 


1977, ch. 257, § 1; 1980, ch. 150, § 1; 1981, ch. 73, § 1; acted identical amendments to this section. The section 
2007, ch. 9, § 1; 2007, ch, 123, § 1. was set out as amended by Laws 2007, ch, 123, § 1. See 
The 2007 amendment, effective July 1, 2007, added 12-1-8 NMSA 1978. ; 


the NMSA 1978 statutory reference to the act. 


9-3-2. Purpose.. 


The purpose of the Corrections Department Act is to create a single, unified department to ad- 
minister all laws and exercise all functions formerly administered and exercised by the corrections 
and criminal rehabilitation department and to ensure a comprehensive criminal justice system in 
New Mexico. ; 


History: 1978 Comp., § 9-3-2, enacted by Laws 
1977, ch. 257, § 2; 1979, ch. 202, § 1; 1980, ch. 150, § 2; 
1981, ch. 73, § 2. 


9-3-3. Department established. 


There is created in the executive branch the "corrections department". The department shall be 
a cabinet department and consist of, but not be limited to, six divisions as follows: 

A. the adult.institutions division; 

B. the adult probation and parole division; 

C. the training academy division; 

D. the corrections industries division, which shall have administrative supervision of the man- 
agement of prison industries in every correctional facility under the jurisdiction of the depart- 
ment. Notwithstanding the provisions of Paragraph (10) of Subsection B of Section 9-3-5 NMSA 
1978, the director of the corrections industries division shall be appointed by and serve at the 
pleasure of the secretary of corrections; 

E. the administrative services division, which shall be supportive of and responsive to the divi- 
sions and shall provide administrative and personnel services to them; and 

F. the information technology division. 


History: 1978 Comp., § 9-3-3, enacted by Laws department. Laws 1979, ch. 202 revived the law enforce- 


1977, ch. 257, § 3; 1979, ch. 202, § 2; 1980, ch. 150, § 3; ment academy. 
1981, ch. 73, § 3; 1981, ch. 127, § 16; 1988, ch. 101, § 17; Laws 1980, ch. 150 renamed the criminal justice depart- 
1991, ch. 219, § 1; 2005, ch. 110, § 2. ment as the corrections and criminal rehabilitation de- 
Cross references. — For executive cabinet, see 9-1-3 partment, transferred the property, personnel and obliga- 
NMSA 1978. tions of the criminal justice department to the corrections 
For children, youth and families department, see 9-2A-1 and criminal rehabilitation department and provided that 
NMSA 1978 et seq. all references in law to the criminal justice department 
For law enforcement generally, see Chapter 29 NMSA should be construed to be references to the corrections and 
1978. criminal rehabilitation department; all references in law 
For probation and parole generally, see 31-21-3 to 31-21- to the secretary of criminal justice should be construed to 
26 NMSA 1978. be references to the secretary of corrections and criminal 
For correctional institutions generally, see Chapter 33 rehabilitation; all references in law to the criminal justice 
NMSA 1978. support division or the corrections division of the criminal 
For powers and duties of the secretary of corrections, see justice department should be construed to be references 
33-1-6 NMSA 1978, : to the corrections and criminal rehabilitation department; 
Compiler's notes. — Laws 1977, ch. 257 abolished the all references in law to the juvenile institutions bureau 
corrections department and the police academy and trans- of the criminal justice department should be construed 
ferred their property and functions to the criminal justice to be references to the juvenile facilities division of the 
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corrections and criminal rehabilitation department; all 
references in law to the adult institutions bureau of the 
criminal justice department should be construed to be ref- 
erences to the adult institutions division of the corrections 
and criminal rehabilitation department and all references 
in law to the field services bureau of the criminal justice 
department should be construed to be references to the 
field services division of the corrections and criminal re- 
habilitation department. 

Laws 1981, ch. 73 and ch. 127 renamed the corrections 
and criminal rehabilitation department as the corrections 
department. Chapter 73 transferred the property, person- 
nel and obligations of the corrections and criminal reha- 
bilitation department to the corrections department and 
provided that all references in law to the criminal justice 
department or the corrections and criminal rehabilitation 


department shall be construed to be references to the cor- . 


rections department, that all references in law to the sec- 
retary of criminal justice or secretary of corrections and 
criminal rehabilitation shall be construed to be references 
to the secretary of corrections, that all references in law 
to the criminal justice support division or the corrections 
division of the criminal justice department or the correc- 
tions and criminal rehabilitation department shall be con- 
strued to be references to the corrections department, that 


all references in law to the juvenile institutions bureau of _ 


CORRECTIONS DEPARTMENT 9-3-5 


the criminal justice department or the juvenile facilities 
division of the corrections and criminal rehabilitation de- 
partment shall be construed to be references to the juve- 


‘nile facilities division of the corrections department, that 


all references in law to the adult institutions bureaus of 
the criminal justice department or the adult institutions 
division of the corrections and criminal rehabilitation de- 
partment shall be construed to be references to the adult 
institutions division of the corrections department, and 
that all references in law to the field services bureau of 
the criminal justice department or the field services di- 


' vision of the corrections and criminal rehabilitation de- 


partment shall be construed to be references to the field 
services division of the corrections department. 

The 2005 amendment, effective June 17, 2005, cre- 
ated the information technology division within the cor- 
rections department in Subsection F. 

The 1991 amendment, effective July 1, 1991, sub- 
stituted "training academy division" for "personnel and 
training division" in Subsection C and inserted "and per- 
sonnel" near the end of Subsection EH. 


ANNOTATIONS 


~ Am. Jur, 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States § 139. 


9-3-3.1. Establishing a demonstration, prison-based drug rehabilitation 


program. 


A: The corrections department shall establish a demonstration, prison-based drug rehabilita- 


tion program for inmates. 


B. The department is authorized to collaborate with'a private organization that has expertise 
in establishing a prison-based drug rehabilitation program that addresses: 


(1). drug rehabilitation; 
(2) education; 

(3) self-respect; and 
(4). life skills. 


History: Laws 2003, ch. 237, § 1. 


- Effective dates. — Laws: 2003, ch.:237, § 2 made Laws 
2008, ch. 237,.§ 1 effective July 1, 2003. 


9- 3. 4. Secretary of Colisctotias appointment. 


A. The chief executive and administrative officer of the department is the ' Seed ie of correc- 
tions." The secretary shall be appointed by the governor with the consent of the senate. The secre- 
tary shall hold that office at the pleasure of the governor and shall serve in the executive cabinet. 

B.. An appointed secretary shall serve and have all of the duties, responsibilities and authority 
of that office during the period of time prior to final action by the senate confirming or rejecting 
his igh ay ne ORR 


: History: 1978 Comp., § 9-3-4, enacted by Laws 
1977, ch. 257, § 5; 1980, ch. 150, § 4; 1981, ch. 73, § 4. 
Cross references. — For executive cabinet, see 9-1-3 

NMSA 1978. 


For appointment and removal power of governor, see 
N.M. Const., art. V, § 5. 


9-3-5. Secretary; duties and general powers. | 


A. The secretary of corrections is responsible to the governor for the operation of the correc- 
tions department. It is his duty to manage all operations of the department and to administer and 
enforce the laws with which he or the department is charged. _ 


3 
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B. To perform his duties, the secretary has every power expressly enumerated in the laws, 
whether granted to the secretary of the department or any division of the department, except 
where authority conferred upon any division is explicitly exempted from the rine ly Ss andre.) 
by statute. In accordance with these provisions, the secretary shall: . 

(1) except as otherwise provided in the Corrections Department Act, exercise general su- 
pervisory and appointing authority over all department employees, subject:to any applicable ig 
sonnel laws and regulations; 

(2) delegate authority to subordinates as he deems necessary and appropriate, clearly de- 
lineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational units he deems will enable it to 
function most efficiently, subject to any provisions of law requiring or establishing specific organi- 
zational units; 

(4) within the limitations of available appropriations and applicable’ x68 deniptiog and fix 
the compensation of those persons necessary to discharge his duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
the law, to assure implementation of and'compliance with the provisions of law for whose adminis- 
tration or execution he is responsible and to enforce those orders and instructions by appropriate 
administrative action or actions in the courts; 

(6) conduct research and studies that will improve the operations of the department and 
the provision of services to the citizens of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective of improving the 
operations and efficiency of administration; 

(8) prepare an annual budget of the department; 

(9) provide cooperation, at the request of heads of administratively attached agencies, in 
order to: 

(a) minimize or eliminate duplication of services and jurisdictional conflicts; 

(b) coordinate activities and resolve problems of mutual concern; and 

(c) resolve by agreement the manner and extent to which the department shall sinvids 
budgeting, record-keeping and related clerical assistance to administratively attached agencies; 

(10) appoint, with the governor's consent, a "director" for each division. These appointed 
positions are exempt from the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 
Persons appointed to these positions shall serve at the pleasure of the secretary; 

(11) give bond as provided in the Surety Bond Act [10-2-13 through 10-2-16 NMSA 1978]. 
The department shall pay the costs of the bonds; and 

(12) require performance bonds of such department employees and officers as he deems 
necessary, as provided in the Surety Bond Act, The department shall pay the costs of the bonds, 

C. The secretary may apply for and receive, with the governor's approval, in the name of the 
department any public or private funds, including United States arya: oc funds, available to 
the department to carry out its programs, duties or services. 

D. Where functions of departments overlap or a function assigned to one department foul, bet- 
ter be performed: by another department, a secretary may recommend appropriate legislation to 
the next session of the legislature for its approval. 

EK. The secretary may make and adopt such reasonable and procedural rules and GR TS 
as may be necessary to carry out the duties of the department and its divisions. No rule or regula- 
tion promulgated by the director of any division in carrying out the functions and duties of the 
division shall be effective until approved by the secretary. Unless otherwise provided by statute, 
no regulation affecting any person or agency outside the department shall be adopted, amended 
or repealed without a public hearing on the proposed action before the secretary or a hearing of- 
ficer designated by him. The public hearing shall be held in Santa Fe unless otherwise permitted 
by statute. Notice of the subject matter of the regulation, the action proposed to be taken, the time 
and place of the hearing, the manner in which interested persons may present their views and the 
method by which copies of the proposed regulation, proposed amendment or repeal of an existing 
regulation may be obtained shall be published once at least thirty days prior to the hearing date in 
a newspaper of general circulation and mailed at least thirty days prior to the hearing date to all 
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CORRECTIONS DEPARTMENT 9-3-6 


persons who have made a written request for advance notice of hearing. All rules and regulations 
shall be filed in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 

‘F. Behavioral health services, including mental health and substance abuse services, provided 
by the department for persons under the department's i plete shall be in compliance with the 


requirements of Section 9-7-6.4 NMSA 1978. 


History: 1978 Comp., § 9-3-5, enacted by Laws 


1977, ch. 257, § 6; 1979, ch. 202, § 3; 1980, ch. 150, § 5; . 


1981, ch. 78, § 5; 2004, ch. 46, § 4. 

Cross references. — For appointment of directors, see 
9-3-6 NMSA 1978. 

For state budgets, see 6-3-1 to 6-83-25 NMSA 1978. 

For public officers and employees generally, see Chap- 
ter 10 NMSA 1978. 

The 2004 amendment, effective May 19, 2004, added 
Subsection F. 


ANNOTATIONS 


No disparate treatment of employees in applica- 
tion DWI policy. — Where the employer adopted a DWI 
policy which. required employees to self-report DWI of- 
fenses, required dismissal for a second DWI offense, and 
provided that discipline for DWI did not depend on con- 
viction; plaintiff was arrested twice for suspicion of ‘ag- 
gravated DWI after the policy became effective and self- 
reported the arrests; the criminal charges for both arrests 
were ultimately dismissed without a finding of guilt or 
innocence; plaintiff was dismissed after the second ar- 
rest for DWI; plaintiff claimed that the employer treated 
plaintiff differently than other employees; one employee 
had two prior DWI arrests, but only one arrest after the 
policy became effective; a second employee was rumored 
to have three or four DWIs, but never reported the DWIs 
and the employer had no record of the offenses; with one 


exception, plaintiff was treated the same as other employ- 
ees who, after the policy become effective, self-reported a ~ 


second DWI ‘and were dismissed; and the one exception 
was an employee who was arrested twice for DWI after the 
policy became effective, but who was not terminated be- 
cause at that time, the employer was reviewing the policy 
and had not determined that termination was appropriate 
for a second offense, plaintiff's termination was appropri- 
ate because the employer placed substantial evidence in 
the record to justify the action taken and to explain the al- 
leged differences in the treatment.of other employees. Sais 
v, N.M. Dep't of Corr., 2012-NMSC-009, 275 P.3d 104. 
Applicability of State Rules Act to disciplinary 
rules for prisoners. — Disciplinary rules promulgated 


_ by. the secretary of corrections, governing the conduct 


of prisoners confined within a penitentiary, were not re- 
quired to be filed with the state's record center in the 
manner required under the State Rules Act. Johnson v. 
Francke, 1987-NMCA-029, 105 N.M. 564, 734 P.2d 804. 

Status of secretary of corrections. — The secretary 
of corrections is not a "law enforcement officer" for pur- 
poses of the Tort Claims Act, Section 41-4-3 NMSA 1978. 
Anchondo v.-Corrections Dep't, 1983-NMSC-051, 100 N.M. 
108, 666 P.2d 1255. 

Rules promulgated pursuant to statutory author- 
ity may have force and effect of law. 1980 Op. Att'y 
Gen. No. 80-04. 

No responsibility by state records center to deter- 
mine compliance of promulgated rules with hear- 
ing and notice of Ehae 84 pel 1978 Op. Att'y Gen. 
No. 78-07. 


9-3-5.1. Secretary of corrections; additional powers; corrections 
education scholarship program. 


A. The secretary of corrections may enter into an agreement with the board of regents of the 
New Mexico military institute under which the institute would offer corrections education scholar- 
ships to New Mexico residents interested in careers in corrections. The agreement may provide cri- 
teria for recruiting scholarship applicants and awarding scholarships and for internship programs 
at corrections department facilities for scholarship recipients. 

B. Subject to available appropriations, the secretary of corrections may transfer funds each fis- 
cal year to the board of regents of the New Mexico military institute for use AOE program 
for New Mexico residents interested in careers in porrectiens. 


art. IV, § 23, was effective June 17, 2005,'90 days’ after 
adjournment of the legislature. 


History: Laws 2005, ch. 168, § 2. 
Effective dates. — Laws 2005, ch. 163 contained no 
effective date provision, but, pursuant to N.M. Const., 


9-3- 6. Division directors. 


ale as otherwise provided by ee the secretary ah appoint, with the approval of the 
governor, "directors" of such divisions as are established within the department. The directors so 
appointed are exempt from the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 


History: 1978 Comp., § 9-3-6, enacted by Laws 
1977, ch. 257, § 7; 1981, ch. 127, § 17. 


Cross references. — For appointment of directors, see 
9-3-5B(10) NMSA 1978. 
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9-3-7. Bureau [Bureaus]; chiefs. 


The secretary shall establish, within each division, such "bureaus" as he deems necessary to 
carry out the provisions of the Corrections Department Act. He shall appoint a "chief" to be the 
administrative head of any such bureau. The chief and all subsidiary employees of the department 
shall be covered by the Personnel Act [Chapter 10, Article 9 NMSA 1978], unless otherwise pro- 
vided by law. 

There is created within the administrative services division of the department the "standards 
and inspection bureau". 


History: 1978 Comp., § 9-3-7, enacted by Laws Cross references. — For appointment of directors, see 
1977, ch. 257, § 8; 1979, ch. 202, § 4; 1980, ch. 150, § 6; 9-3-6 NMSA 1978. 
1981, ch. 73, § 6. . For state budgets, see 6-3-1 to 6-38-25 NMSA 1978. 

Bracketed material. — The bracketed matécial was For public officers and: employees generally, see Chap- 
inserted by the compiler and is not part of the law. ter 10 NMSA 1978. 


9-3-8. Administrative services division; duties. 


A. The administrative services division shall provide administrative services to the depart- 

ment, including: 

(1) keeping all official records of the department; 

(2) providing clerical services in the areas of personnel and budget preparation; and 

(3) providing clerical, record-keeping and administrative support to agencies administra- 
tively attached to the department, at their request. 

B. The division shall, in addition to its other duties, coordinate long- and short-term planning 
of the department and shall administer programs and grants which have been assigned generally 
to the department by the governor or by statute. 

C. In addition to its other powers and duties, the division is designated the "criminal justice 
state planning agency" and in such capacity shall perform planning, budgeting, evaluation, moni- 
toring and grants administration functions for federal grants including but not limited to the Fed- 
eral Omnibus Crime Control and Safe Streets Act of 1968, as amended, and the Juvenile Justice 
and Delinquency Prevention Act of 1974, as amended. 


History: 1978 Comp., § 9-3-8, enacted by Laws Cross references. — For the Federal Omnibus Crime 
1977, ch. 257, § 9. Control and Safe Streets Act of 1968, see various sections 
Effective dates. — Laws 1977, ch, 257, § 108 made throughout Titles 5, 18, 40, 42 and 47 U.S.C. 
Laws 1997, ch. 257, § 9 effective March 31, 1978, For the federal Juvenile Justice and Delinquency Pre- 


vention Act of 1974, see 42 U.S.C. § 5601 et seq. 


9-3-9. Criminal justice department [Corrections department] legislative 
report. 


On or belore December 15 of each year, the secretary shall provide a report to:each aicenia of 
the legislature describing the state's comprehensive law enforcement and criminal justice ida 
and the programs and projects funded under this plan. The report shall include: 

A. funds spent for each part of the state's comprehensive plan and the programs and projects 
funded under it; 

B. a description of the procedure followed by the department in ee to audit, monitor ae 
evaluate programs and projects; 

C. the description and number of program and project areas, and the funds spent, whichs are in- 
novative or incorporate advanced techniques and which have demonstrated promise in furthering 
the purposes of the state's comprehensive plan; and tl 

D. reports submitted by the criminal justice coordinating council. 


History: 1978 Comp., § 9-3-9, enacted by Laws Effective dates. — Laws 1977; ch. 257, § 108 made 
1977, ch. 257, § 10. Laws 1997, ch. 257, § 10 effective March 31, 1978. 
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Bracketed material. — The bracketed material was Laws 1981, ch. 73, § 8 provided that all references in 
inserted by the compiler and is not part of the law. law to the criminal justice department shall be construed 
, to be references to the corrections department. 


9-3-10. New Mexico sentencing c commission; creation; membership; 
duties. | 


A. Nianece is created the "New Mexico sentencing commission". 

B.. The New Mexico sentencing commission shall be composed. of twentyiseven ne tativetn Ap- 
pointed members shall serve atthe pleasure of the,appointing authority. The commission shall re- 
flect reasonable, geographical and,urban-rural balances and.regard for the incidence of crime and 
the distribution and concentration.-of law enforcement services in, the state. The commission shall 
consist of the following individuals or their designees: 

(1). the attorney general; 

(2) adistrict attorney, appointed ie the New Wissen district sane S association or its 
successor agency; ; 

(8) the chief public defender; | 

(4) two district court judges, one of scam shall be a hatte s court judge, appointed by 
the district and metropolitan judges association or its successor agency; 

(5) a magistrate judge appointed by the chief justice of the supreme court; 

(6) the dean of the university of New Mexico school.of law; 

(7) the secretary of corrections; ..- 

(8) the secretary of public safety; 

(9) the secretary of children, youth and families; 

(10) _ the secretary. of public education; 

(11) a representative from the behavioral health services division of the human services 
department; 

(12) . a county sheriff appointed by the executive director of New Mexico counties; 

(13) two public members, appointed by the.governor, one of whom shall be designated as 
chair of the New Mexico sentencing commission by the governor; 

(14). three public members. appointed by the president pro tempore of the senate; | 

,,(15)...one public member appointed by the minority floor leader.of the senate; 

(16)., three public members appointed by the speaker of the house of representatives; 

(17) one public member appointed by the minority floor leader of the house of representatives; 

(18) two public members appointed by the chief justice of the supreme court; 

.. (19) .one public member who is Native American and _ a practicing attorney, appointed by 
the president of the state bar association; and 

(20) one public member appointed by the governor who i isa representative of a New Mexico 
victims' organization, 

C.. A majority of the members of the New Mexico See commission constitutes a quorum 
for the transaction of commission business. 

D, ..The New. Mexico sentencing commission shall: 

(1). hold meetings. at times and for periods as the commission Spee necessary; 

(2) - hire staff as needed to assist the commission in the performance of its duties; 

(3) . prepare an annual budget; 

(4) establish policies for the operation of thoi commission and supervision of the activities 
of commission, staff; 

(5) advise the executive, judicial and Prtrtreste branches of government on euathen matters 
relating to criminal and juvenile justice; 

(6) make recommendations to the legislature concerning proposed changes to laws relat- 
ing to the criminal and juvenile justice systems that the commission. determines would improve 
those systems; . 

(7) annually assess, monitor and report to the ae tery on. the impact of any enacted 
sentencing standards and guidelines on state and local correctional resources and programs and 
the need for further sentencing reform; 
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(8) when developing proposed sentencing reform: 

(a) study sentencing models in other jurisdictions; 

(b) study the Criminal Sentencing Act [Chapter 31, Article 18 NMSA 1978], the Crim- 
inal Code [Chapter 30 NMSA 1978] and all other New Mexico statutes relating to criminal law, 
criminal sentencing, criminal procedure and probation and parole; ° - 

(c) review past studies or reports regarding proposed changes to the Children's Code 
[Chapter 32A NMSA 1978], the Criminal Code, the Criminal Sentencing Act or other New Mexico 
statutes relating to criminal law, criminal sentencing, criminal procedure or probation and parole; 

(d) study past and current criminal sentencing and release practices and create a 
statistical database for simulating the impact of various sentencing policies; | 

(e) study the full range of prison, nonprison and intermediate sanctions; ' 

(f) ‘determine the principal purpose for criminal sanctions; 

(g) rank criminal offenses by degree of seriousness; | oi 

(h) determine the role of criminal history in making criminal sentencing decisions; 

(i) define dispositional policy that determines when ‘adult felony offenders are con- 
fined in state prisons and county jails or sentenced to nonprison and intermediate sanctions; 

(j) establish the length of criminal sentences; 

~(k) establish the appropriate use of community service and fines; 

(1) structure proposed sentencing guidelines to ensure consistency in all aspects of 
criminal sentencing policy; : 

(m) assess the impact of commission recommendations to modify criminal sentencing 
policy on the availability of and need for correctional resources and programs; 

(n) use the expertise of a national or state 0 pte with experience in sentencing 
reform; and 

(o) present proposed iacialatiog! or recommendations regarding sentencing reform to 
the appropriate legislative interim committee; 

(9) monitor any enacted sentencing guidelines with respect to uniformity and proportionality; 

(10) conduct research relating to the use and effectiveness of any enacted guidelines, pros- 
ecution standards, offense charging, plea bargaining, sentencing practices, probation and parole 
practices and any other matters relating to the criminal justice system; 

(11) serve as a clearinghouse for the systematic collection, analysis and dissemination of 
information relating to felony offense charges, plea agreements, convictions, sentences imposed, 
incarceration time actually served and actual and projected inmate population in the state cor- 
rectional system; 

(12) review all proposed legislation that creates a new criminal offense, changes the clas- 
sification of an offense or changes the range of punishments for an offense and make recommenda- 
tions to the legislature as to whether proposed changes would i improve the criminal and juvenile 
justice system; 

(13) contingent upon the availability of funding, provide impact estimates, incorporating 
prison population projections, on all proposed legislation that ee the potential to affect correc- 
tional resources; 

(14) create and maintain a data-sharing network to receive, store, analyze and Ri eadini- 
nate criminal justice data for and between participating criminal justice and’behavioral health 
agencies for the purpose of evaluating local and statewide criminal justice systems and programs 
and supporting, encouraging and accomplishing information sharing among criminal justice agen- 
cies and criminal justice coordinating councils; 

(15) provide data analysis as peapes seo by criminal justice agencies and criminal justice 
coordinating councils; and 

(16) promulgate rules governing the data-sharing network and data analysis pursuant to 
Paragraphs (14) and (15) of this subsection. The rules shall include procedures to: 

' (a) fulfill any requirements related to data privacy, security and protection so that 
information access and sharing is permitted for authorized purposes, as defined by law, court order 
or for business practices that are a necessary component of the requesting agency's duties and 
functions and is compatible with the purpose and expectations of use under which the ef 
was collected; 
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(b) guide participating, agencies to ensure accuracy, completeness, currency and reli- 
ability of information reported to the data-sharing network; 

(c) allow data querying and reporting tools for those authorized users who want to 
perform statistical analysis of some of the data collected and retained; 

(d). provide safeguards to actively monitor and record: 1) access and use of the net- 
work's services and systems; and 2) the nature of information exchanges using the network; and 

(e) identify and recognize authorized users who access the network. 

K. The members of the New Mexico sentencing commission shall be paid pursuant to the Per 
Diem‘and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other perquisite, 
compensation or allowance. 

F. The New Mexico sentencing commission is administratively attached to the office of the 
governor. 


History: 1978 Comp., § 9-3-10, enacted by Laws "fifteen" preceding "members" near the end of the first 
1977, ch. 257, § 11; 1979, ch. 202, § 5; 1980, ch. 150, § 7; sentence of Subsection B; substituted "commission" for 
1981, ch. 73, § 7; 1994, ch. 19, § 1; 2008, ch. 75, § 1; 2007, "council" throughout the section; substituted "school" for 
ch. 9, § 2; 2019, ch. 192, § 1. "college" following "New Mexico" near the end of Subsec- 

The 2019 amendment, effective July 1, 2019, added tion B(6); in Subsection B(16) substituted "appointed by 
three members to the New Mexico sentencing commission, the governor who is a representative of a" for "who is the 
and required the New Mexico sentencing commission to president of the" following "one public member" near the 
create a data-sharing network for criminal justice data; in beginning and deleted "assistance" following "victim" near 
Subsection B, after "composed of", changed "twenty-four" the end; inserted "justice" following "juvenile" near the 
to "twenty-seven", in Paragraph B(4), after "appointed middle of Subsection D(6); substituted present Subsection 
by the district", changed "court judge's" to "metropoli- D(7) for former Subsection D(7); and inserted a Subsection 
tan judges", in Paragraph B(5), after "a", added "magis- D(8) designation and rewrote the rest of Subsection D. 
trate", after the next occurrence of "iudge", deleted "from The 1994 amendment, effective July 1, 1994, inserted 
the court of appeals", and after "chief", deleted "judge of "and juvenile" in the section heading and in Subsection 
the court of appeals" and added "justice of the supreme A; in Subsection B, substituted Paragraphs (1) to (15) for 
court", added new Paragraph B(11) and redesignated for- former Paragraphs (1) to (4), relating to the same subject 
mer Paragraphs B(11) through B(13) as Paragraphs B(12) matter and, in the introductory paragraph, inserted "and 
through B(14), respectively, added new Paragraph B(15) juvenile" and substituted "nineteen" for "not less than 
and redesignated former Paragraph B(14) as Paragraph fifteen nor more than twenty" in the first sentence, sub- 
B(16), added new Paragraph B(17) and redesignated for- stituted the present second sentence for the former sec- 
mer Paragraphs B(15) through B(17) as Paragraphs B(18) ond sentence, which read; "All members except the auto- 
through B(20), respectively; and’in Subsection D, added ‘matic members shall be appointed by the governor", and 
new Paragraphs D(14) through D(16). ° rewrote the last sentence, which read: "Until mandated 

The 2007 amendment, effective July 1, 2007, changed otherwise by federal law or regulation as a condition to re- 
the number of members from twenty-three to twenty-four _. ceiving federal funds, the council shall consist of"; substi- 
in Subsection B and added the secretary of public educa-. tuted present Subsections C and D for former Subsection 
tion as a member in Subsection B(10). C, relating to the duties of the criminal justice coordinat- 

The 2003 amendment, effective July 1, 2003, substi- ing council; redesignated former Subsection D as present 
tuted "New Mexico sentencing commission" for "criminal Subsection E and, in that subsection, inserted "and juve- 
and juvenile justice coordinating council" in the section nile" and deleted "who are not representing governmental 
heading; substituted "New Mexico ‘sentencing commis- entities" following "council"; and added Subsection F. 


sion" for "criminal and juvenile justice coordinating coun- 
cil" throughout the section; substituted "twenty-three" for 


9-3-10.1. Authority to review records or information; exceptions; rules. 


A. The New Mexico sentencing commission is authorized to inspect, copy, receive and review 
all records, data and information in the possession of state, county and local government agencies, 
except records, data or information that: 

(1) is privileged under the rules of evidence; 

(2) compromises or tends to disclose any privileged record.o or Pafenaiatidal or 

(3) consists of reports, memoranda or other internal documents given to or communica- 
tions made to a prosecutor or defense attorney in connection with the bay eptigeiian, prosecution or 
defense of.a criminal case. 

B. The New Mexico sentencing commission shall promulgate miles setting forth procedures for 
inspecting, copying, receiving, reviewing-and reporting records, data and information necessary to 
fulfill its duties. State, county and local government agencies shall assist the commission in ob- 
taining the records, data and information necessary to fulfill the commission's duties. All records, 
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data and information received or obtained by the commission shall have the same status with 
regard to access or release as when the records, data or nnHformation was in a epee ent of the 
entity from which the commission  Neibeg it.” $a) 


History: 1978 Comp., § 9-3-10.1, wedbind by Laws section; substituted "commission" for "council" throughout 


1994, ch. 19, § 2; 2003, ch. 75,82... the section; substituted "is" for "are" atthe beginning of 

Cross references. — For Rules of Evidence, see Rule Subsection A(1); in Stick, A(2), substituted "compro- 
11-101 NMRA et seq. mises" for "compromise" at the’ beginning and substituted 
. The 2008 amendment, effective July 1, 2003, substi-. : "tends" for’"tend" near ‘the middle; substituted "consists 
tuted "New Mexico sentencing commission" for "criminal of" for "are" at the beginning of Subsection A(3), and.made 
and juvenile justice coordinating council" throughout the stylistic changes. 


9-3-10.2. Authority to accept grants or donations. 


The New Mexico sentencing commission may, in the name of the state, acceph grante, depations 
or gifts to carry out its functions and purposes. 


History: 1978 Comp., § 9-3-10.2, enacted by. Laws and juvenile justice coordinating,council" near the begin- 

1994, ch. 19, § 3; 2008, ch, 75, § 3. ning of the section. é; 
The 2008 amendment, effective July 1, 2003, substi- : 

tuted "New Mexico sentencing commission" for "criminal 


9-3-10.3. Legislation to increase, decrease or create periods of 
imprisonment; fiscal impact statements; procedure, 


A: The New Mexico sentencing commission shall prepare a fiscal impact statement as provided 
in this section for a bill that: 

(1) creates a new crime or repeals an existing crime 9% which pega abiot alae is AM 
rized; 

(2) increases or decreases the period of imprisonment authorized for an existing crime; 

(3) imposes or removes mandatory minimum terms of imprisonment; or 

(4) modifies the law governing release of inmates in such a way that the time served in 
prison will increase or decrease. 

B. A fiscal impact statement shall reflect the eliindted change in annual operating costs for 
the corrections department attributable to the bill if it becomes law. The estimated change in an- 
nual operating costs shall reflect the largest annual change from the projected change for the six 
fiscal years following the effective date of the law and shall be calculated in current dollars. The 
fiscal impact statement shall include details concerning aay increase or daovease:3 in the inmate 
population. 

C. If the New Mexico sentencing commission does not have sufficient Paine ite to project 
the fiscal impact, the fiscal impact statement shall state that there i is insufficient ORs aay to 
estimate the fiscal impact. 

D. The corrections department stall annually provide ‘ie New Mexico sentencing commission 
with: 


: 


(1) the average operating costs per inimive and the number of inmates in adult correc- 
tional facilities; and " 
(2) admissions and release data for alhinmates ‘in adult dérreetionietl facilities! 
EK. The judiciary shall annually provide the New Mexico 2 ie commission with requested 
data necessary to prepare fiscal impact statements. 
F. As used in this section, "operating costs" means’ all costs’ other hon capital outlay costs for 
state-operated adult correctional ee a’ ayy hi adult eS i facilities. 


History: Laws 2019, ch. 211,§16. 9 9) Effective dates. — Laws 2019, ch. 211, 4 17 cea 
Yb ; Laws 2019, ch. 211, § 16.effective July 1, 2019. 
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9-3-11. Administrative attachment. 


A. The following entities are administratively attached to the corrections department: 
(1) the adult parole board; and 
(2) the governor's organized crime prevention commission. 
B. All powers and duties vested in the entities enumerated in this section shall remain un- 
amended by the provisions of the Corrections Department Act. 


History: 1978 .Comp., § 9-3-11, enacted by Laws .... the", added "corrections"; deleted former Paragraph (3) of 


1977, ch. 257, § 12; 2013, ch. 195, § Tt. Subsection A, which administratively attached the public 

The 2013 amendment: effective June 14, 2013, re- ‘defender department to the corrections department; and 
moved the public defender department from administra- in Subsection B, after "provisions of the", deleted "Crimi- 
tive attachment to the corrections department; in Sub- nal Justice" and added "Corrections", 


section A, in the introductory sentence, after "attached to 


93-12, Organizational units of department; powers and duties specified 
by law; access to information. 


Those organizational units of the department:and the officers of those units specified by law 
shall have all of the powers and duties enumerated in the specific laws involved. However, the car- 
rying out of those powers and duties shall be subject to the direction and supervision of the secre- 
tary and he shall retain the final decision-making authority and responsibility in accordance with 
the provisions of Section 6(B) [9-3-5 NMSA 1978] of this act [Chapter 9, Article 3 NMSA 1978]. The 
department shall have access to all records, data and information of other departments, agencies 
and institutions; including its own organizational units not specifically held confidential by law. 


History: 1978 Comp., § 9-3-12, patted. by Laws Effective dates. — Laws 1977, ch. 257, § 108 made 
1977, ch. 257, § 13. , Laws 1997, ch. 257, § 13 effective March 31, 1978. 


9-3-13. Sex offender management board; creation; membership; duties. 


A. There is created within the New Mexico sentencing commission the "sex offender manage- 
ment board". Members of the sex offender management board who are not members of the New 
Mexico sentencing commission, whose membership is set forth in Section 9-3-10 NMSA 1978, shall 
not be voting members of. the New Mexicosentencing commission, 

B. The sex offender management board shall be composed of the iiey ne members: 

(1) - the attorney general:or designee; 

(2) a district attorney appointed by the district atorReyS association of New Mexico; 

(3) the chief public defender or designee; 

(4). a district court judge appointed by the district court judge! s association of New Mexico; 

(5) the secretary of corrections or designee; 

(6) - the secretary of health or designee; 

(7) the secretary of children, youth and families or designee; 

(8) » the secretary:of public safety or designee; » 

(9) the secretary of public education or designee; 

(10) the secretary of Indian affairs or designee; 

(11) one public member appointed by: the sahypr ie who is a board member of a New 
Miaities victims organization; 

(12) two representatives appointed by the governor nit are mental health professionals 
licensed to practice in New Mexico. One of the mental health professionals shall be a member of 
the association for the treatment of sexual abusers and one shall be a juvenile sex offender treat- 
ment specialist; 

(18) arepresentative appointed by the governor from the adult probation and Parole divi- 
sion of the corrections department who has expertise in the supervision of sex offenders; 
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(14) a representative appointed by the governor from the law enforcement, community 
who has expertise regarding sex offender community aks gn registration, tracking ang moni- 
toring; 

wenn a Peprcoeniatiys appointed by the pOver ners + who is affiliated with a civil beter 
organization; and 

(16) a representative aphoited by the sisvendtir uti is affiliated with a faith: based 
organization. 

C. The sex offender management herd shall report its andiies and recommendations to the 
New Mexico sentencing commission on a quarterly basis. The New Mexico sentencing commission 
shall vote to approve, disapprove or revise the recommendations of the board. 

D. The sex offender management board shall: 

(1) hold meetings at times and for periods as the board deems necessary to accomplish its 
objectives, but shall meet at least eight times a year; 

(2) develop and prescribe a standard procedure for the identification and evaluation of 
convicted sex offenders. The procedure shall include behavior management, monitoring, treatment 
and program compliance for sex offenders..The board shall develop and ae} aaa nt measures of 
success; 

(3) develop and recommend: guidelines and standards for the treatment of sex offenders 
that can be utilized by offenders who are placed on probation, incarcerated with the corrections 
department, placed:on parole:or placed in a'eommunity corrections program. The guidelines and 
standards shall include.a monitoring process and a plan for developing treatment programs for 
sex offenders, including determining the duration, terms and conditions of probation and parole 
for sex offenders; 

(4) create a risk daabacmient screening tool and program 6a assist sentencing of sex of- 
fenders, including determining the duration, terms and conditions of probation and Epa for sex 
offenders; 

(5) develop guidelines ae: sbahtlards for A ormeering sex Cieciers who are aadieoats 
evaluation or treatment, including behavioral monitoring; 

(6) .develop criteria for measuring a.sex offender's, progress .in treatment programs. The 
parole board shall use the criteria approved by the New Mexico sentencing commission to deter- 
mine whether a sex offender may appropriately be discharged from parole; 

(7) develop a standardized procedure for the identification and evaluation of juvenile sex 
offenders. The procedure shall include behavior management, monitoring, treatment and program 
compliance for juvenile sex offenders. The board shall develop and implement measures of success; 

(8) develop and recommend guidelines and standards for the treatment of juvenile sex of- 
fenders who are placed on probation, AUTO to a state agency, placed on gan or placed in a 
community corrections program; 

(9) research and analyze safety issues raise ste sex oifeniders live in a community; 

(10), study and consider the viability and legality of a civil commontment gph for sex 
offenders; 

(11) research and determine the feasibility and ery of implementing indeterminate 
sentencing for sex offenders; 

(12) study the use of clinical polygraph testing as a means to eteluets sex offenders; 

(13) evaluate sex offender treatment programs administered by state agencies and recom- 
mend changes, if needed, in those treatment programs; and. 

(14) review the provisions of the Sex Offender Notification and Registration Act [Sex Of- 
fender Registration and Notification Act, Chapyer 29, Article 11A NMSA 1978] and recommend 
changes, if needed, to that act: 

E. The members of the sex offender management board shall be paid pursuant to the Per Diem 
and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other perquisite, com- 
pensation or allowance. 


History: Laws 2008 (1st S.S.), ch. 1, § 1; 2005 ch. 19, Bracketed material. — The bracketed material was 
§ 1; 2007, ch. 123, § 2. inserted by the compiler and is not part of the law. 
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The) 2007 amendment, effective July 1, 2007, added The 2005 amendment, effective June 17, 2005; added 
the secretary of public education and the secretary of In- the secretary of public safety as a memberof the sex of- 
dian affairs to the sex offender management board. fender management board and authorized the appoint- 

, ment of designees for certain board members. 
ARTICLE 4 


Educational Finance and Cultural Affairs Department 


(Repealed by Laws 1980, ch. 151, § 58.) 


9-4-1 to 9-4-7. Repealed. 


Repeals. — Laws 1980, ch. 151, § 58, repealed 9-4-1 to to 7, relating to the educational finance’ and cultural af- 
9-4-7 NMSA 1978, as enacted by Laws 1977, ch. 246,§§ 1... fairs department, effective March 5, 1980: 
ARTICLE 4A 
Cultural Affairs Department 
Sec, Seca? 
9-4A-1, Short title. 9-4A-13:; Recompiled. 
9-4A-2. Purpose. 9-4A-14,. Recompiled. 
9-4A-3. Definitions. 9-4A-15. Recompiled. 
9-4A-4, Department created. 9-4A-16. Recompiled. 
9-4A-5, Secretary. 59-44-17. Recompiled. 
9-4A-6. Secretary; duties and general powers. 9-4A-18. Recompiled. 
9-4A-7, Organizational units of the department; powers 9-4A-19. Expired. 
and ‘duties specified by law; access to in- 9-44-20. Museum collections fund; created; purpose; 
formation, national museum ethical guidelines. . 
9-4A-8, Division directors. 9-4A-21. Cultural affairs enterprise fund; created; ad- 
9-4A-9, Bureau chiefs, ~ ; ; ministration. 
9-4A-10. Administrative services division; duties. 9-4A-22. State museums improvements and exhibits 
9-4A-11. Recompiled. fund created; use. — 
9-4A- 12, Museum resources division. 0 9-4A-23. Cultural affairs facilities infrastructure fund. 


Chapter 9, Article 4A NMSA 1978 may be cited as the "Cultural Affairs Department Act", 


ft 


History: Laws 2004,\ch. 25, § 1; 2007, ch. 269, § 1. The 2007 amendment, effective, June 15, 2007, 
changed the statutory reference to the.act. 


9-4A-2. Purpose. 


The purpose of the Cultural Affairs Department Act is to create a single, unified department to 
administer all laws and exercise all functions formerly administered and executed by the office of 
cultural affairs. 


: History: Laws 2004, ch. 25, § 2. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 25 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-4A-3. Definitions. 


As used in the Cultural Affairs Department Act. 
A. ‘department’ means the cultural affairs department; and 
~B.» "secretary" means the secretary of cultural. affairs. Sov ay 
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IV, § 23, was effective May 19, 2004, 90 days: nitae adjatts- 


History: Laws 2004, ch. 25, § 3, 
ment of the legislature. 


Effective dates. — Laws 2004, ch: 25 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


9-4A-4, Department created. 


The "cultural affairs department" is created in the executive branch. 5 lhe is a cabi- 
net department and includes the following divisions: AG RD 
the administrative services division; 

the arts division; 

the historic preservation division; 

the library division; 

the Hispanic cultural division; 

the farm and ranch heritage museum division; 

the natural history and science. museum division; 

the museum of space history division; 
the museum resources division; 

the veterans museum division; and 

the following divisions that make up the museum of New, Mexico: 

(1) the palace of the governors state history museum division; 

(2) the New Mexico museum of art division; 

(3) the museum of Indian arts and culture division; 

(4) the museum of international folk art division; 

(5) the archaeology division; and 

(6) the state historic sites and monuments division. 


ASM MOA OWP 


History: Laws 2004, ch. 25, § 4; 2007, ch. 269, § 2; 
2009, ch. 33, § 9; 2013, ch. 67, § 1. 

The 2013 amendment, effective June 14, 2013, re- 
named the archaeological services and the state monu- 
ments divisions; in Paragraph (5) of Subsection K, after 
"the", deleted "archaeological services" and added "ar- 
chaeology"; and in Paragraph (6) of Subsection K, after 
"the state", deleted "monuments" and added "historic 
sites and monuments". 


9-4A-5. Secretary. 


The 2009 amendment, effective July 1, 2009, added 
Subsection J. 

The 2007 amendment, effective June 15, 2007, 
changed the name of the museum services division to the 
museum resources division and the name of the museum 
of fine art division to the New Mexico museum of art di- 
vision and provided that all statutory references to the 
museum of fine art refer to the New Mexico museum of 
art division, 


A. The chief executive and administrative officer of the department is the "secretary of cultural 
affairs". The secretary shall be appointed by the governor with the consent of the senate. The sec- 
retary shall hold the office at the pleasure of the governor and shall serve in the executive cabinet. 

B. An appointed secretary shall serve and have all the duties, responsibilities and authority of 
that office during the period of time prior to final action by the senate confirming or rejecting the 
appointment. 


IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
ment of the legislature, 


History: Laws 2004, ch. 25, § 5. 
Effective dates. — Laws 2004, ch. 25 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


9- 4A- 6. Secretary; duties and general powers. 


A. The secretary is responsible to the governor for the operation of the department. It is the 
secretary's duty to manage all operations of the department and to administer and enforce the 
laws with which the secretary or the department is charged. | 

B. To perform the secretary's duties, the secretary has every power expressly enumerated in 
the laws, whether granted to the secretary.or the department, or any division of the department, 
except where authority conferred upon any division therein is explicitly exempted from the secre- 
tary's authority by statute. In accordance with these provisions, the secretary shall: 
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-(1). except as otherwise provided in the Cultural Affairs Department Act, exercise general 
supervisory and appointing authority over all department employees, subject to any applicable 
personnel laws and rules; 

(2) delegate authority to subordinates as the secretary deems necessary and appropriate, 
clearly delineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational units the secretary deems will en- 
able it to function most efficiently, subject to any provisions of law requiring or establishing spe- 
cific organizational units; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge the secretary's duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
the law, to ensure implementation of and compliance with the provisions of law for whose admin- 
istration or execution the secretary is responsible, and to enforce those orders and instructions by 
appropriate administrative action or actions in the courts; 

(6) conduct research and studies that will improve the operations of the department and 
the provision of services to the citizens of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective of improving the 
operations and efficiency of the administration; 

(8) prepare an annual budget of the department; 

(9) provide. cooperation, at the request of heads of administratively attached agencies, in 
order to: ) 
(a) minimize or eliminate duplication of'services and jurisdictional conflicts; 

(b) coordinate activities and resolve problems of mutual concern; and 

(c) resolve by agreement the manner and extent to which the department shall 
provide budgeting, recordkeeping and related clerical assistance to administratively attached 
agencies; and. 

(10). appoint, with the governor's consent, for each division, a "director". These appointed 
positions are exempt from the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 
Persons appointed to these positions shall serve at the pleasure of the secretary. 

C... The secretary may: 

(1) apply for and receive, with the governor's approval, in the name of the department, any 
public or private funds, including United States government funds, available to the department to 
carry out its programs, duties or services; and 

(2) acquire by purchase, gift, endowment or legacy real or personal property and hold title 
to that property in the name of the department for the purpose of promoting, encouraging and sup- 
porting the performing arts in New Mexico. Property acquired pursuant to this paragraph shall be 
held under the control and authority of the department. 

D. Where functions of departments overlap, or a function assigned to one department could 
better be performed by another department, a secretary may recommend appropriate legislation 
to the next session of the legislature for its approval. 

E. The secretary may make and adopt such reasonable procedural rules as may be necessary 
to carry out the duties of the department and its divisions. A rule promulgated by the director of 
a division in carrying out the functions and duties of the division shall not be effective until ap- 
proved by the secretary. Unless otherwise provided by statute, a rule affecting a person or agency 
' outside the department shall not be adopted, amended or repealed without a public hearing on the 
proposed action before the secretary or a hearing officer designated by the secretary. The public 
hearing shall be held in Santa Fe unless otherwise permitted by statute. Notice of the subject mat- 
ter of the rule, the action proposed to be taken, the time and place of the hearing, the manner in 
which interested persons may present their views and the method by which copies of the proposed 
rule or proposed amendment or repeal of an existing rule may be obtained shall be published once 
at least thirty days prior to the hearing date in a newspaper of general circulation and mailed at 
least thirty days prior to the hearing date to all persons who have made a written request for ad- 
vance notice of hearing. All rules shall be filed in accordance with the State Rules Act [Chapter 14, 
Article 4 NMSA 1978]. 
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F. The secretary may authorize vendors to sell tickets, passes or other department products in 
compliance with rules adopted by the secretary. A vendor authorized to sell tickets, tie pa or other 
department products may retain a portion of the sale price. 61 i 


History: Laws 2004, ch. 25, § 6; 2008, ch. 20, § 1; | compliance with rules adopted by the secretary; in Para- 
2018, ch. 14, § 1. graph C(2), after "authority of the", deleted "cultural af- 
The 2018 amendment, effective May 16, 2018, autho- fairs"; and added Subsection F. 
rized the secretary of cultural affairs to authorize vendors The 2008 amendment, effective May 14, 2008, added 
to sell tickets, passes or other department products in Paragraph (2) of Subsection C; 


9-4A-7, Organizational units of the department; powers and duties 
specified by law; access to information. 


A. Those organizational units of the department and the officers of those units specified by law 
shall have all the powers and duties enumerated in the specific laws involved. However, the carry- 
ing out of those powers and duties shall be subject to the direction and supervision of the secretary, 
who shall retain the final decision-making authority and responsibility for the administration of 
any such laws. 

B. The department shall have access to all records, data and information of other state depart- 
ments that are not specifically held confidential by law. 


History: Laws 2004, ch. 25, § 7. ~ TV, § 23; was effective May 19, 2004, 90 days after oie ae 
Effective dates. — Laws 2004, ch. 25 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 


9-4A-8, Division directors. 


Except as otherwise provided by law, the secretary shall appoint, with the approval of the’ gov- 
ernor, "directors" of divisions established within the department. The directors so appointed are 
exempt from the Personnel Act Pe igs 10, Article 9 NMSA 1978]. 


History: Laws 2004, ch. 25, § 8. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 25 contained no ef: . ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-4A-9. Bureau chiefs. 


The secretary may establish within each division such Serenata as the secretary ahem neces- 
sary to carry out the provisions of the Cultural Affairs Department Act. The secretary shall ap- 
point a "chief" to be the administrative head of a bureau. The chief and all subsidiary employees 
of the department are covered by the Personnel Act [Chapter 10, Article 9 NMSA 1978], unless 
otherwise provided by law. 


art Laws 2004, ch. 25, § 9. IV, § 23, was effective May 19, 2004, 90 days. atta Agu 
Effective dates, — Laws 2004, ch. 25 Sie iNet no ef- -ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9.4A-10. Administrative services division; duties.. 


The administrative services division shall provide administrative services to the department, 
including: 

“A. Keeping all official records of the department; _, 

8B. providing clerical services in the areas of personnel and budget preparation; and | 

C. _ providing clerical, record- -keeping and administrative support to agencies administratively 
attached to the department, at their request. 
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9-4A-11 


History: Laws 2004, ch. 25, § 10. 
Effective dates. — Laws 2004, ch. 25 hontathed no ef- 


CULTURAL AFFAIRS DEPARTMENT 


9-4A-19 


IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
ment of the legislature. 


fective date provision, but, pursuant to N.M. Const., art. 


9-4A-11. Recompiled. 


Recompilations. — Laws 2015, ch. 19, § 19 recompiled 
9-4A-11 NMSA 1978 as 18-3-11 NMSA 1978, effective 
July 1, 2015. 


9-4A-12. Museum resources division. 


The "museum resources division" is created within the department. The museum resources divi- 
sion shall provide support in exhibitions, statewide education services, publishing she other ser- 
vices requested by the museums or the secretary. 


History: Laws 2004, ch. 25, § 12; 2007, ch. 269, § 3. 


9-4A-13. Recompiled. 


Recompilations. — Laws 2015, ch. 19, § 19 recompiled 
9-4A-13 NMSA 1978 as 18-3-12 NMSA 1978, effective 
July 1, 2015. 


9-4A-14, Recompiled. 


‘Recompilations. — Laws 2015, ch. 19, § 19 recompiled 
9-4A-14: NMSA 1978 as 18-3-18 NMSA 1978, effective 
July 1, 2015. 


9-4A-15. Recompiled. 
Recompilations. — Laws 2015, ch. 19, § 19 recompiled 


9-4A-15 NMSA 1978 as 18-3-14 NMSA 1978, effective 
July 1, 2015. 


9-4A-16. Recompiled. 


Recompilations. — Laws 2015, ch. 19, § 19 recompiled 
9-4A-16 NMSA 1978 as 18-3-15 NMSA 1978, effective 
July 1, 2015. 


9-4A-17. Recompiled. 


Recompilations, — Laws 2015, ch. 19, § 19 recompiled 


9-4A-17 NMSA 1978 as 18-3-16 NMSA 1978, effective 
July 1, 2015. 


-9-4A-18. Recompiled. 


Recompilations. — Laws 2015, ch. 19, § 19 recompiled 
9-4A-18 NMSA. 1978 as 18-38-17 NMSA 1978, effective 
July 1, 2015. 


9-4A-19. Expired. 


Compiler's notes. — Section 9-4A-19 NMSA 1978, as. 


enacted by Laws 2005, ch. 44, § 1, was a temporary pro- 
vision that created the New Mexico coin commission to 
assist the governor in selecting designs to be submitted to 


The 2007 amendment, effective June 15, 2007, 
changed the name of the museum services division to the 
museum resources division. 


the United States mint, for the New Mexico state quarter 
for the fifty states' commemorative coin program. It has 
been omitted from the NMSA 1978 since the New Mexico 
coin commission no longer functioned after July 1, 2008. 
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9-4A-20 EXECUTIVE DEPARTMENT. 9-4A-22 


9-4A-20. Museum collections fund; created; purpose; national museum 
ethical guidelines. 


A. The "museum collections fund" is created in the state treasury. The fund is a nonrevert- 
ing fund, and income from investment of the fund shall be credited to the fund. The fund shall be 
administered by the cultural affairs department, and money in the fund is appropriated to the 
department as provided in Subsection B of this section. 

B. The purpose of the fund is to receive proceeds from the deaccessioning of museum collection 
items of each state museum and to fund new acquisitions for the museums. To comply with na- 
tional museum ethical guidelines, each museum may have a subaccount in the museum collections 
fund into which the proceeds of the deaccessioning of its collection items and income from inyest- 
ment of the proceeds are credited and out of which the museum may expend money for the sole 
purpose of acquiring objects for that museum's collection. Money in the fund shall be expended on 
warrant of the secretary of finance and administration pursuant to vouchers signed by the director 
of the appropriate museum division.and the secretary of cultural affairs or the secretary’ s autho- 

‘rized representative. 


History: Laws 2005, ch. 121, § 1. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 121 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


9-4A-21. Cultural affairs enterprise fund; created; administration. 


The "cultural affairs department enterprise fund" is created as a nonreverting fund in.the state 
treasury. Except as otherwise provided by law, the fund consists of appropriations to the fund, rev- 
enue generated by the department, proceeds from the disposition of department property, income 
from investment of the fund, gifts, grants, donations and bequests. The fund shall be administered 
by the department, and money in the fund is subject to appropriation by the legislature to the 
department to carry out the provisions of the Cultural Affairs Department Act and other laws 
administered by the department or any of its divisions. Disbursements from the fund shall be by 
warrant of the secretary of finance and administration pursuant to vouchers signed by the secre- 
tary of cultural affairs or the secretary's authorized representative. 


History: Laws 2013, ch. 82, § 1. IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2018, ch. 82 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-4A-22. State museums improvements and exhibits fund created; use. 


A. The "state museums improvements and exhibits fund" is created in the state as eg The 

fund consists of: 

(1) money appropriated and transferred to the fund; 

(2) gifts, grants, donations and bequests; and 

(3) fifteen percent of the state museums' admission fees, facilities rentals and revenues 
earned from licensure or sale of intellectual property. 

B. Earnings from investment of the state museums improvements and exhibits fund shall be 
credited to the fund. Money in the fund is appropriated to the department to be distributed to 
state museums pursuant to the provisions of this section. Any unexpended or unencumbered bal- 
ance remaining at the end of a fiscal year shall not revert. Disbursements from the fund shall be 
made upon warrants drawn by the secretary of finance and administration pursuant to vouchers 
signed by the secretary of cultural affairs. 

C. Money in the state museums improvements and exhibits fund shall be expended by the de- 
partment for development, implementation and maintenance of exhibitions at state museums and 
for maintenance and repairs of state museum facilities. Revenues i in the fund earned by a specific 
division shall be expended by that division. 
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9-4A-23 ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 9-5-8 


D. As used in this section, "state museum" means a museum, historic site, monument, cultural 
center or laboratory administered by the department. 


History: Laws 2005, ch. 277, § 1; 1978 Comp., § 18- oceurrence of "fund", deleted "shall consist" and added 
3-9, recompiled as § 9-4A-22 by Laws 2015, ch. 19, § 1. "consists", in Paragraph (3) of Subsection A, after "fees", 

Recompilations. — Laws 2015, ch. 19, § 1 recompiled deleted "and", and after "rentals", added "and revenues 
and amended 18-3-9 NMSA 1978 as 9-4A-22 NMSA 1978, earned from licensure or sale of intellectual property; in 
effective July 1, 2015. Subsection B, after "appropriated to the", deleted "cul- 

The 2015 amendment, effective July 1; 2015, provided tural affairs"; in Subsection C, after "expended by the", 
for revenues earned from licensure or sale of intellectual deleted "cultural affairs"; in Subsection D, after the sec- 
property from the states' museums to be placed in the ond occurrence of "museum", deleted "state" and added 
state museums improvements and exhibits fund; in Sub- "historic site", and after "administered by the", deleted 
section A, in the introductory sentence, after the second "cultural affairs". 


9-4A-23. Cultural affairs facilities erase eeaee fund. 


The "cultural affairs facilities infrastructure fund" is created in the state treasury. The cultural 
affairs department shall administer the fund, and money in the fund is appropriated. to that de- 
partment to pay the costs of planning, engineering, designing, constructing, renovating, repairing, 
equipping and furnishing department facilities and exhibits. Money in the fund shall consist of ap- 
propriations, distributions, gifts, grants, donations, income from investment of the fund and money 
otherwise accruing to the fund. Disbursements from the fund shall be made upon warrants drawn 
by the secretary of finance and administration pursuant to vouchers signed by the secretary of 
cultural affairs. Money in the fund shall not revert to any other fund. 


History: Laws 2020, ch. 42, § 2. IV,,§ 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 42 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 5 
Energy and Minerals Department 


‘(Repealed by Laws 1987, ch. 234, § 84.) — 


9-5-1 to 9-5-8. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed former 9- and Laws 1985, ch. 123, §§ 1;.2, relating to the energy and 


5-1 to 9-5-8 NMSA 1978, as enacted by Laws 1977, ch. 255, minerals department, effective July 1, 1987. For present 
§§ 1-7 and 10 and as amended by Laws 1979, ch. 68, § 1 comparable provisions, see 9-5A-1 to 9-5A-7 NMSA 1978. 
ARTICLE 5A 
3 
Energy, Minerals and Natural Resources Department 

Sec. Shite Sec. 
9-5A-1. ‘Short title. f ; 9-5A-9. Renewable energy and fuel cell demonstration 
9-5A-2. Purpose. ‘project; secretary of energy, minerals and 
9-5A-3: Department established. — natural resources; duties. 
9-5A-4, Divisions; duties. 9-5A-10. Secretary,of energy, minerals and natural re- 
9-5A-5, Secretary of energy, minerals and natural re- sources; additional duties. 

sources; appointment. 9-5A-11. Energy, minerals and natural resources depart- 
9-5A-6. Divisions; directors. ; ment; uranium mine reclamation coordi- 
9-5A-6.1. State parks division designation. nator. 
9-5A-7. Bureaus; chiefs, 
9-5A-8. State alternative fuel program manager; cre- 


ation; duties, 
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9-5A-1 . EXECUTIVE DEPARTMENT f] 9-5A-3 


9-5A-1. Short title. 


Sections 1 through 7 [9-5A-1 through 9-5A-7 NMSA 1978] of this eo may be cited as the "En- 
ergy, Minerals and Natural Resources Department Act”. 


History: Laws 1987, ch. 234, § 1. 


9-5A-2. Purpose. 


The purpose of the Energy, Minerals and Natural Resources Department’Act is to establish a 
single, unified department to administer laws and exercise functions formerly administered and 
exercised by the energy and minerals department and the natural resources department. 


History: Laws 1987, ch. 234, § 2. 


9-5A-3. Department established. 


A. There is created in the executive branch the "energy, minerals and natural resources de- 
partment". The department shall be a cabinet department and shall include but not be limited to 
the following organizational units: , 

(1) the administrative services division; 
(2) the state parks division; 
(3) the forestry division; 
(4) the energy conservation and management division; 
(5) the mining and minerals division; and 
(6) the oil conservation division. 
B. The state game commission is administratively attached to the department. 


History: Laws 1987, ch. 234, § 3; 1997, ch. 187, § 1; the natural resources department may utilize state funds 


1997, ch. 149, § 2. for the maintenance of the amphitheater at San Jon, con- 

Cross references. — For parks and recreation, see structed pursuant to the provisions of Laws 1980, ch. 19, 
Chapter 16 NMSA 1978. § 3 and Laws 1982, ch. 70. 1982 Op. Att'y Gen. No. 82-05. 

For game and fish, see Chapter 17 NMSA 1978. Operation of concessions. — The state park com- 

For forestry, see Chapter 68 NMSA 1978. mission (now the state parks division) has authority to 

For mines, see Chapter 69 NMSA 1978. operate directly certain commercial facilities, commonly 

For oil conservation, see Chapter 70 NMSA 1978. known as concessions, in state parks, if it desires to do so. 

For energy and minerals generally, see Chapter 71 1957-58 Op. Att'y Gen. No. 58-37. 

NMSA 1978. Control of Conchas dam park. — No recreational 

1997 Multiple Amendments. — Laws 1997, ch. 137, facilities at the Conchas dam area may be maintained 
§ 1 and Laws 1997, ch. 149, § 2.enacted different amend- ~ or used contrary to the rules, regulations or orders or li- 
ments to this section that can be reconciled. Pursuant to censes of the state game commission and the latter may 
12-1-8 NMSA 1978, Laws 1997, ch. 149, § 2, as the last act require that all persons going on said reservoir in boats 
signed by the governor, is set out above and incorporates use the facilities furnished through the state game com- 
both amendments. The amendments enacted by Laws mission. 1951-52 Op. Att'y Gen. No. 51-5406. 

1997, ch. 187, § 1 and Laws 1997, ch. 149, § 2 are described - Am. Jur, 2d, A.L.R. and C.J.S. references. — 59 Am, 
below. To view the session laws in their entirety, see the dur. 2d Parks, Squares, and Playgrounds §§ 17, 18. 
1997 session laws on NMOneSource.com. Judicial notice of matters relating to thoroughfares and 

Laws 1997, ch. 149, § 2, effective June 20, 1997, in parks, 48 A.L.R.2d 1102, 86 A.L.R.3d 484. uA 
Subsection A(2), substituted "parks" for "park and rec- Power to directly regulate or prohibit abutter's access to 
reation". street or highway, 73 A.L.R.2d 652. 

Laws 1997, ch, 137, § 1, effective July 1, 1997, at the end Construction of highway through park as violation of use 
of Subsection A(3), deleted "which shall include a soil and to which park property may be devoted, 60 A.L.R.3d 581. 
water conservation bureau". State's liability for personal injuries from criminal at- 

tack in state park, 59 A.L.R.4th 1236, 
ANNOTATIONS 81A C.J.S. States § 147. 


San Jon amphitheater maintenance. — The state 
park and recreation division (now state parks division) of * 
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9-5A-4 ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 9-5A-6 


9-5A-4. Divisions; duties. 


In addition to the duties assigned to each division of the energy, minerals and natural resources 
department by the secretary of energy, minerals and natural resources: 

A. the administrative services division shall provide clerical, recordkeeping and administra- 
tive support to the department in the areas of personnel, budget, procurement and contracting; 

B. the energy conservation and management division shall plan, administer, review, provide 
technical assistance, maintain records, monitor state and federal energy conservation and alter- 
native energy technology programs and administer laws and regulations relating to geothermal 
resources; 

C. the forestry rater shall enforce and administer laws and regulations See to forestry 
on lands within the state; 

D. the mining and minerals division shall enforce and administer laws and eee era relat- 
ing to mine safety, coal surface mine reclamation and abandoned mine lands reclamation; 

EK. the oil conservation division shall administer laws and regulations relating to oil and gas 
resources, except those laws specifically administered by another authority; and 

F. the state parks division shall develop, maintain, manage and supervise all state parks and 
state-owned or state-leased recreation areas. 


History: Laws 1987, ch. 234, § 4; 1997, ch. 137, § 2; Laws 2016, ch. 71, § 12 and Laws 2016, ‘ch. 78, § 12, both 
2016, ch. 71, § 12; 2016, ch. 78, § 12. effective July 1, 2016, enacted identical amendments to 

Cross references. — For forestry division rcs see this section. The section was set out as amended by Laws 
68-2-4 NMSA 1978. ; 2016, ch. 78, § 12. See 12-1-8 NMSA 1978. 

For wetlands area restoration, see 75-8-2 NMSA 1978. The 1997 amendment, effective July 1, 1997, deleted 

The 2016 amendment, effective July 1, 2016, re- "and soil and water conservation" following: "relating to 
quired the energy conservation and management di- forestry" in Subsection C. +f 


vision to administer laws and regulations relating to 
geothermal resources; in Subsection B, after "maintain ANNOTATIONS 

records", deleted "and", and after "technology programs’, State power not exclusive. — The provisions of Sec- 
added "and administer laws and regulations relating to tions 68-2-14 and 68-2-16 NMSA.1978 and this section do 

Woes if iT aba f 

geothermal FEO 2M Subsection C, after adminis- not give the forestry division exclusive power to enforce 
ter", deleted ‘all’; in Subsection E, after shall admin- and administer laws and regulations relating to timber 
ister", deleted ‘the, after "relating to oil’, 4 added "and", harvesting and do not expressly prohibit local governments 
and after " gas", deleted and geothermal”; and in Sub- from enacting and enforcing such laws. Rancho Lobo, Ltd. v. 
section F, after "the state", deleted "park and recreation" DeVargas, 303 F.3d 1195 (10th Cir, 2002), cert. denied, 538 
dnd ‘added "parks". USS. 906, 123 S. Ct. 1483, 155 L, Ed. 2d 225 (2003). 


9-5A-5. Secretary of energy, minerals and natural resources; 
appointment. 


A. The administrative head of the energy, minerals and natural resources department is the 
"secretary of energy, minerals and natural resources", who shall be appointed by the governor with 
the consent of the senate and who'shall serve in the executive cabinet. 

B,. An appointed secretary of energy, minerals and natural resources shall serve and have all 
of the duties, responsibilities and authority of that office during the period of time prior to final 
action by the senate confirming or rejecting his appointment. 


History: Laws 1987, ch. 234, § 5. 

9-5A-6. Divisions; directors. 

The secretary of energy, minerals and natural resources shall appoint, with the approval of the 
governor, directors of the divisions established within the energy, minerals and natural resources de- 


partment. Division directors are exempt from the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 


History: Laws 1987, ch. 234, § 6. 
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9-5A-6.1 EXECUTIVE DEPARTMENT 9-5A-9 


9-5A-6.1. State parks division designation. eltub 


As used in the NMSA 1978, "state park and recreation division” means the state pKisee division 
of the energy, minerals and natural: resources sed ues: 


History: Laws 1997, ch, 149, § 3. 


9-5A-7. Bureaus; chiefs, 


The secretary of energy, minerals and natural resources shall establish, within each division of 
the énergy, minerals and natural resources department, such bureaus as he deems necessary to 
carry out the provisions of the Energy, Minerals and Natural Resources Department Act. He shall 
employ a chief to be'the administrative head ‘of each bureau. The chiefs and all subsidiary employ- 
ees of the department shall be a by the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 


History: Laws 1987, ch. 234, § 7. 

Compiler's notes, — Laws 1987, ch..234, § 83, ebiective 
July 1, 1987, provided for the transfer of personnel, appro- 
priations, federal funds, grants-in-aid, supplies, records 
and money from the energy and minerals department 
and from the natural resources department to the energy, 


minerals and natural resources department; it further 
provided that all existing contracts and agreements shall 
be binding and effective on the newly created agencies 
and officers; and further provides that the secretary shall 
not reduce staff except by attrition, transfer, or dismissal 
for cause except for positions already vacant. 


9-5A-8. State alternative fuel program manager; creation; duties. 


A "state alternative fuel program manager" is created in the energy conservation and manage- 
ment division of the energy, minerals and natural resources department, and his duties shall 


include: 


A. promoting, coordinating and monitoring the implementation: of state clean alternative fuel 
transportation programs, including a mass transit demonstration project and other demonstration 
projects that place New Mexico on the leading edge of new clean fuel technologies; 

B. coordinating and directing the provisions of the Alternative Fuel Conversion Act [Alterna- 
tive Fuel Acquisition Act] [Chapter 13, Article 1B NMSA 1978]; and 

C. mobilizing and coordinating necessary resources and expertise from government, education 
and the private sector to assist in clean alternative fuel transportation programs and projects. 


History: Laws 1992, ch. 58, § 8; 1994, ch. 119, § 18; 
1995, ch. 161, § 2; recompiled and amended as 1978 
Comp,, § 9-5A-8 by Laws 1998, ch. 22, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. The 
Alternative Fuel Conversion Act, referred to in Subsection 
B, was renamed the Alternative Fuel Acquisition Act. by 
Laws 2002, Chapter 32. See 13-1B-1 NMSA 1978 et seq. 

The 1998 amendment, effective July 1, 1998, recom- 
piled former 9-17-7 NMSA 1978 as 9-5A-8 NMSA 1978, 
and substituted "energy conservation and management 


division of the energy, minerals and natural resources 
department" for "transportation services division of the 
department" in the introductory language. 

The 1995 amendment, effective June 16, 1995, sub- 


stituted "program" for "transportation" in the section 


heading, and, in the introductory language, substituted 
"program manager" for "transportation manager" and 
"transportation services" for "motor pool", 

~The 1994 amendment, effective May 18, 1994, in- 
serted "motor pool division of the" in the introductory 
paragraph. : 


9-5A-9. Renewable energy and fuel cell demonstration project; 


secretary of energy, minerals and natural resources; duties. 


The secretary of energy, minerals and natural resources shall conduct a practical demon- 
stration of a grid-interconnected, real-time, net-metered, solar photovoltaic system and an 
ultra-high-efficiency co-generation fuel cell system powered by natural gas, propane, methanol 
or hydrogen to generate on-site electricity for government or public use. The solar photovoltaic 
electric generating system shall be sized and configured to comply with the federal energy 
management program's million solar roofs initiative. All demonstrations shall be ‘accessible 
to the public. The secretary shall conduct an analysis that considers life-cycle costing of the 
new technologies, their appropriate uses and an evaluation of the economic and environmental 
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9-5A-10 YOUTH CONSERVATION CORPS 9-5A-11 


benefits that might be derived from statewide introduction and application of the technology. 
The analysis shall also include price differentials of on-peak and off-peak electricity. Life- 
cycle costing shall be determined by computing the savings derived from the operation of the 
technology over its useful life, less purchase and operating costs. The goal of the project is to 
demonstrate a new generation of electric and fossil fuel technologies while providing an op- 
portunity to evaluate their potential economic and environmental benefits. The secretary shall 
submit the results of the evaluations and recommendations to the second session of the forty- 
seventh legislature. 


History: Laws 2008, ch. 129, § 1. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003, ch. 129, contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


9-5A-10. Secretary of energy, minerals and natural resources; 
additional duties. 


The secretary of energy, minerals and natural resources shall develop a comprehensive wa- 
tershed restoration strategy that sets guidelines for coordination with state and federal land 
management agencies and political subdivisions, including the soil and water conservation dis- 
tricts and other stakeholders. The strategy shall focus on removing the overabundance of woody 
vegetation, particularly non-native species of phreatophytes, that consume excessive amounts of 
water and on reestablishing the natural ecology of New Mexico. The strategy shall use: 

A. incentives to encourage the formation of businesses to clear vegetation; 

B. incentives to encourage biomass energy use; and 

C. the use of inmates from the corrections SLs eee to assist with watershed seein A 


History: Laws 2008, ch. 1838, § 1. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003, ch. 133, contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


9-5A-11. Energy, minerals and srrtelial resources department; uranium 
mine reclamation coordinator. 


The secretary of energy, minerals and canal resources shall create'a uranium mine reclama- 
tion coordinator position and employ additional ‘staff as needed to coordinate the department's 
uranium mine and mill site reclamation activities and effectively collaborate and engage with the 
department of environment in carrying out the provisions of Section 1 [9-7A-16 NMSA 1978] of 
this 2022 act. 


History: Laws 2022, ch. 26, § 2. IV, § 23, was effective May 18, 2022, 90 days after adjourn- 

Effective dates. — Laws 2022, ch. 26 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 

ARTICLE 5B 
i ha 
Youth Conservation Corps 
Sec. Sec. 
9-5B-1. Short title. 9-5B-8. Eligibility requirements; peoeuts: 
9-5B-2. Purpose. ° ; 9-5B-9. Education; training. 
9-5B-3. Definitions. 9-5B-10, Fund created; disposition. 
9-5B-4. Project objectives. 9-5B-10:1. Recompiled. 
9-5B-5. Commission created; membership; appoint- 9-5B-10.2. Recompiled. 
ments; terms; vacancies; compensation. 9-5B-11. Report by commission. 

9-5B-6. Commission; powers and duties. : 
9-5B-7. Application for project approval; considerations 


for approval. 
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9-5B-1 EXECUTIVE DEPARTMENT 9-5B-4 


9-5B-1. Short title. . 
Chapter 9, Article 5B NMSA 1978 may be cited as the "New Mexico Youth Conservation Compe Act", 


History: Laws 1992, ch. 91, § 1; 2019, ch. 117, §-5. Cross references. — For the p Beane Assie- 
The 2019 dmendmene Bhective July 1, 2019, changed | tance Act, see 21-19A-1 NMSA be Ad etseq. 
"This act" to “Chapter 9, Article 5B NMSA 197 3" 


9-5B-2. Purpose. 


The purpose of the New Mexico Youth Conservation Corps Act is to provide a process to em- 
ploy young persons in public projects that conserve New Mexico's natural resources and provide 
community benefits of lasting value. New Mexico will benefit by having its natural and urban 
environments improved and enhanced and its youth instilled with an appreciation of natural 
resources, cooperation, hard work and accomplishment. 


History: Laws 1992, ch. 91, § 2. IV, § 23, was effective May 20, 1992, 90 days after the ad- 
Effective dates. — Laws 1992,.ch. 91 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


9-5B-3. Definitions. 


As used in the New Mexico Youth Conservation Corps Act: 

"commission" means the New Mexico youth conservation corps commission; 

"corps" means the New Mexico youth conservation corps; 

"corps member" means a person enrolled in the corps; 

"department" means the energy, minerals and natural resources department; 

"nonprofit organization" means any organization that has been granted an exemption from fed- 
eral income tax by the United States commissioner of internal revenue as an organization described 
in Section 501(c) of the United States Internal Revenue Code of 1986, as amended or renumbered; 

F. "project" means an activity that can be completed in six months or less, results in a specific 
identifiable service,or product that otherwise would not be.accomplished with existing funds and 
does not duplicate the routine services or functions of the sponsor; 

G. "resident" means an individual who has resided in New Mexico for at least six months be- 
fore applying for employment with the corps; and’ 

H.. "sponsor" means any local unit of government, state agency, federal agency, nonprofit oreas 
nization or federally recognized Native.American tribe, 


HOOW Se 


History: Laws 1992, ch. 91, § 3. | ’ Cross references. — For Section 501(c) of the United 


Effective dates. — Laws 1992, ch. 91 contained no ef- States Internal Revenue Code of 1986, see 26 U.S.C. 
fective date provision, but, pursuant to N.M. Const., art. § 501(c). 


IV, § 23, was effective May 20, 1992, 90 he cs the ad- 
journment of the legislature. 


9-5B-4. Project objectives. 


Corps members shall generally be involved in projects in New Mexico that: 


A. preserve, maintain and enhance natural resources; 

B. rehabilitate and improve cultural, historical and agricultural resources; 

C. benefit recreational areas and parks by improving their use and access; 

D. assist in emergency operations, including fires, floods and rescue of lost or injured persons; 
EK. beautify, improve and restore urban areas; and 

F. renovate community facilities, including those for the elderly or indigent. 

History: Laws 1992, ch. 91, § 4. IV, § 23, was effective May 20, 1992, Be days after the ad- 
Effective dates. — Laws 1992, ch. 91 contained no ef- journment of the legislature. Fe 


fective date provision, but, pursuant to N.M. Const., art. 
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9-5B-5 YOUTH CONSERVATION. CORPS 9-5B-6 


9-5B-5. Commission created; membership; appointments; terms; 
. Vacancies; compensation. 


A.» There is created a nine-member "New Mexico youth conservation corps commission" which 

is administratively attached to the department. The commission consists of the following members: 

(1) . the, superintendent of public instruction or his designee; _ 

(2) the commissioner of public lands or his designee; 

(3) ‘the secretary of energy, minerals and natural resources or his designee; * 

(4) the secretary of the youth authority (children, youth, and families department] or his 
designee; and 

(5) five members of the general public apponitsd by the governor to reflect the geographic 
diversity of the state, one of whom is knowledgeable in the current policies of the United States 
forest service and one of whom is Native-American.’ 

B. One of the members of the commission shall be appointed by the governor for a one-year 
term, two members shall be appointed for two-year terms, two members shall be appointed for 
three-year terms and all subsequent appointments shall be made for three-year terms. 

C. The public members shall serve at the pleasure of the governor. Vacancies on the commis- 
sion shall be filled by appointment by the governor for the unexpired term within sixty days of the 
vacancy. Commission members shall serve until their successors have been appointed: 

D. A majority of the members of the commission constitutes a quorum for transaction of busi- 
ness. The commission shall elect a chairman from its membership, 

E. Members of the commission shall be compensated as provided in the Per Diem and Mileage Act 
Si 8-1 popugh 10-8-8 Neen 1978] and shall receive no other compensation, perquisite or allowance. 


‘History: Laws 1992, oki: 91,§ 5. 


Effective dates. — Laws 1992, ch. 91 contained no ef- | 


fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 20, 1992, 90 days after eHél ade 


ares 1992, ch. 57, § 56 repealed the Youth Authority 
Act, as enacted by Laws 1988, ch. 101, §§ 1-16 and Laws 
1990, ch. 32, 8§ 1-2, effective July 1, 1992. ° 

Laws 1999, ch. 57, § 52 provided that all references in 


law to the youth authority shall be construed to mean the 
children, youth and families department. 


journment of the legislature. 
Bracketed material. — The bracketed material was 
inserted by" the compiler and is not ‘ay of the law. 


9-5B-6. Commission; powers and duties. 


A. The commission may:. 
. (1) accept gifts, devises, grants and donations from others to carry ae ‘the provisions of the 

New Mexico Youth Conservation Corps Act; 

(2) request assistance and staff support from the department; . 

(3) employ such personnel as necessary to carry out the provisions of the New Mexico 
Youth Conservation Corps Act; 

(4) delegate responsibility for the administration and implementation of conservation proj- 
ects, corps members’ employment and supervision, project coordination and other program matters; 

(5) establish work camps and long-term residential facilities to house corps members and 
their supervisors; and 

(6) contact potential sponsors and funding sources for support. 

B. The commission shall: 

(1) adopt rules that are necessary for the proper administration of the New Mexico Youth 
Conservation Corps Act; 

(2) administer and enforce the provisions of the New Mexico Youth Conservation Corps 
Act and rules adopted pursuant to Paragraph (1) of this subsection; 

(83) develop and approve corps work projects, activities and contracts with project sponsors; 
. (4). establish standards, procedures and policies for selecting, hiring, providing potipesea- 
tion for and.other personnel matters involving corps members and other personnel; 

(5) foster partnerships and cooperation, between the corps and New Mexico’s shennttary 
and post-secondary schools to assist corps members in obtaining education and job training; and 

(6) hire a program manager, who shall be the administrative officer of the corps. 


77 


©.2022 State of New Mexico. New. Mexico Compilation Commission. All rights reserved. 


9-5B-7 EXECUTIVE DEPARTMENT 9-5B-8 


History: Laws 1992, ch. 91, § 6; 2019, ch. 117, § 6; equity grant program shall be binding on the New Mexico 


2020, ch. 65, § 1. outdoor recreation division; and 
The 2020 amendment, effective May 20, 2020, re- C. the rules, orders and decisions of the New Mexico 
vised certain duties of the New Mexico youth conservation youth conservation corps commission relating to the out- 
corps commission; and in Subsection B, after "New Mexico door equity grant program shall remain in effect until re- 
Youth Conservation Corps Act", deleted "including the pealed or amended. 
outdoor equity grant program", and deleted former Para- The 2019 amendment, effective ae 1, 2019, required 
graph B(4) and redesignated the succeeding paragraphs the New Mexico youth conservation corps commission to 
accordingly. administer the outdoor equity grant program and to adopt 
Temporary provisions. — Laws 2020, ch. 65, § 6, pro- rules for the proper administration of the outdoor equity 
vided that on May 20, 2020: grant program; in Subsection B, Paragraph B(1), after 
A. all functions, appropriations, money, records and "adopt rules", deleted "and regulations", and after "Youth 
files of the New Mexico youth conservation corps commis- Conservation Corps Act", added "including the outdoor eq- 
sion relating to the outdoor equity grant program shall be uity grant program", in Paragraph B(2), after "rules", de- 
transferred to the New Mexico outdoor recreation division leted "and regulations", and added a new Paragraph B(4) 
of the economic development department; ~ and redesignated former Paragraphs B(4) through B(6) as 
B. all contractual obligations of the New Mexico youth Paragraphs B(5) through B(7), respectively. +9 


conservation corps commission relating to the outdoor 


9-5B-7. Application for project approval; considerations for approval. 


A. Sponsors shall apply to the commission for project approval. 
B. Asponsor's application shall include: 
(1) acomprehensive work plan; 
(2) acomplete project cost estimate; 
(3). the number of corps members required; and 
(4) the estimated time necessary to complete the project. 
C. The commission shall examine the following in considering a project for approval or rejection: 
(1) the opportunities the project provides in the development of skills, discipline and good 
work habits; 
(2) the degree of difficulty in carrying out the project; 
(3) the project's compliance with conservation and community service objectives, as set 
forth in Section 4 [9-5B-4 NMSA 1978] of the New Mexico Youth Conservation Corps Act; — 
(4) the sponsor's ability to contribute the necessary financial and human resources to the 
project; and . 
(5) the project's compatibility with concurrent corps projects, including the availability of 
the required corps work force. 

D. A project shall not be approved if its implementation would result in the displacement of 
currently employed workers, including a partial displacement, such as reduction in hours or ben- 
efits. Participating sponsors shall not terminate, lay off or reduce the working hours of any em- 
ployee in order to use a corps member to perform the employee's duties. 


History: Laws 1992, ch. 91, § 7. IV, § 23, was effective May 20, 1992, 90 days after the ad- 
Effective dates, — Laws 1992, ch. 91 contained no ef- journment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


9-5B-8. Eligibility requirements; benefits. 


A. Persons eligible for enrollment as corps members are persons wine 
(1) are unemployed; 
(2) are between the ages of fourteen and twenty-five years od 
(3) are New Mexico residents; and . 
(4) meet any additional eligibility standards for employment as deemed necessary by the 
commission. 
B. . Corps'members are not entitled to any employee benefits provided to state employees under 
the Personnel Act [Chapter 10, Article 9 NMSA 1978]. Corps members shall be Sci to receive 
i at compensation benefits provided by the commission.. 


History: Laws 1992, ch. 91, § 8. 
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9-5B-9 YOUTH CONSERVATION CORPS 9-5B-10.2 


Effective dates. — Laws 1992, ch. 91 contained no ef- IV, § 23, was effective May 20, 1992, 90 days after the 
fective date provision, but, pursuant to N.M. Const., art. adjournment of the legislature. 


9-5B-9. Education; training. 


A. Corps members shall be encouraged to increase their opportunities for employment by edu- 
cation and training. Corps personnel shall seek cooperative agreements with community colleges, 
vocational schools and other institutions of higher learning in an effort to aid corps members in 
achieving their educational goals. Corps personnel shall provide opportunities for corps members 
to achieve basic education, literacy and high school or equivalency diplomas. 

B. On completion of employment, a corps member who has twelve full months of employment 
as a corps member during a period not to exceed forty-eight months and who has received satisfac- 
tory evaluations throughout the corps member's employment is entitled to receive as additional 
compensation five hundred dollars ($500) or a one thousand five hundred dollar ($1,500) educa- 
tional tuition voucher at a New Mexico institution of higher education. The educational tuition 
voucher is valid for two years. If the corps member receives a. satisfactory employment evalua- 
tion and the program manager determines that the corps member's employment was less than 
twelve months in a four-year period due to circumstances beyond the corps member's control, the 
program manager may authorize a partial compensation payment or a partial educational tuition 
voucher to that corps member. 


History: Laws 1992, ch. 91, § 9; 2001, ch. 235, § 1; for "one full year of continuous employment"; inserted 
2005, ch, 88, § 1. "during a period not to exceed forty-eight months"; deleted 
‘The 2005 amendment, effective June 17, 2005, in- "public" preceding "institution of higher education" and 
creased the amount of education vouchers to one thou- substituted "less than twelve months in a four-year pe- 


sand five hundred dollars. riod" for "completed in less than a year". 
The 2001 amendment, effective June 15, 2001,in Sub- ; 
section B, substituted "twelve full months of employment" 


9-5B-10. Fund created; disposition. 


A. The "New Mexico youth conservation corps fund" is created in the state treasury. All appro- 
priations, gifts, devises, grants and donations received shall be deposited in the fund. Money in the 
fund is appropriated to the commission for the purpose of carrying out the provisions of the New 
Mexico Youth Conservation Corps Act. Any interest accruing to the fund shall remain in the fund. 
Money in the fund shall not revert at the end of a fiscal year. 

B, The fund shall be administered by the department. Disbursements from the fund shall be 
made only upon warrant drawn by the secretary of finance and administration pursuant to vouch- 
ers signed by the chairman of the commission or his designee for the purpose of carrying out the 
provisions of the New Mexico Youth Conservation Corps Act, 


History: Laws 1992, ch. 91, § 10. IV, § 28, was éffective May 20, nae 90 days after the ad- 
Effective dates, — Laws 1992, ch. 91 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 


 9-5B-10.1. Recompiled. 


Recompilations, — Laws 2020, ch, 65, § 4 recompiled 
and amended former 9-5B-10.1 NMSA 1978 as 9-15-14.4 
NMSA 1978, effective May 20, 2020. 


9-5B-10.2. Recompiled. 


Recompilations. — Laws 2020, ch. 65, § 5 recompiled 
and amended former 9-5B-10.2 NMSA 1978 as 9-15-14.5 
NMSA 1978, effective May 20, 2020. 
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9:5B-11 . EXECUTIVE DEPARTMENT. 9-5C21 


9-5B-11. Report by commission. 


At least forty-five days prior to each legislative session, the commission shall submit a report 
concerning its activities, the projects implemented and any recommendations to the governor-and 
the legislature. 


History: Laws 1992, ch, 91, § 11. _ IV, § 28, was effective May 20, 1992, 90 days after the ad- 
Effective dates. — Laws 1992, ch. 91 contained no ef- journment of the legislature. 
fective date ae eh but, pursuant to N. M. Const. art. 1 


ARTICLE 5C * oan aulestll abate teeieatet 


Rio Grande Trail Commission 


i 


Sec. 

9-5C-1. Rio Grande trail commission created; member- 
ship; fund created; energy, minerals and 
natural resources department, 


9-5C-1.' Rio Grande trail commission created; membership; fund 
created; energy, minerals and natural resources 
department... 


A. The "Rio Grande trail commission" is created to establish the Rio-Grande trail to run the 
length of the state from Colorado to Texas. The Rio Grande trail shall be a recreation trail for New 
Mexico residents and visitors to enjoy the natural beauty of New Mexico and the Rio Grande and 
learn about the culture and history of New Mexico. The trail shall be established in a manner that 
seeks to minimize environmental impacts and preserve sensitive habitat. The commission shall 
define and recommend viable path routes of the Rio Grande Trail, mitigate challenges related to 
its establishment and define and recommend other features, facilities and enhancements needed 
on the trail. The commission shall also make recommendations to the legislature as needed and 
report annually to the governor and the appropriate interim committees that deal with water and 
natural resources and rural and economic development. The commission shall consist of members 
appointed by the secretary of energy, minerals and natural resources and shall include: 

(1) the secretary of energy, minerals and natural resources or the secretary's designee; 
(2). the secretary of economic development or the secretary's designee; 
(3) the secretary of Indian affairs or the secretary's designee; 
(4), the secretary of transportation or the secretary's designee; 
(5) the secretary of tourism or the secretary's designee; 
(6) arepresentative from each of the following: 
(a) an organization with trail management experience; » 
(b) the state parks division of the energy, minerals and natural resources department; 
(c) an organization that specializes in river ecology and conservation, with ‘specific 
experience in the stated area of the organization's expertise; and 
(d) an organization that specializes in bird ecology and conservation, with specific 
experience in the stated area of the organization's expertise; and 
(7) two members of the public interested in the Rio Grande trail development. 
B. The secretary shall appoint the chair from among the members of the commission and in- 
vite federal entities to be a part of the commission as non-voting members, including the: 
(1) bureau of land management; 
(2) bureau of reclamation; 
(3) international boundary and water commission; 
(4) national park service; 
(5) United States army corps of engineers; 
(6) United States fish and wildlife service; 
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9-5C-1 RIO GRANDE TRAIL COMMISSION 9-5C-1 


(7) United States forest service; and 

(8) the offices of the New Mexico congressional delegation. 

C. The commission shall collaborate and cooperate with the national park service's historic 
trails project for the El Camino Real historic trail from Mexico to northern New Mexico Vogal ap- 
propriate. 

D. The commission shall be administratively attached to and staffed by the'« energy, minerals 
and natural resources department. Members of the commission are entitled to per diem and mile- 
age as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall 
receive no other sar neta perquisite or rates, contingent poe money being available for 
this purpose. 

E. The commission shall: 

(1) meet at least three times annually; 

(2) define and recommend viable path routes of the Rio Grande trail that shall be con- 
tiguous where possible and include only land that is expressly authorized by the owner, including 
Indian nations, tribes or pueblos, for inclusion in the Rio Grande trail and not to be acquired by 
eminent domain; 

(3) mitigate challenges related to the Rio Grande trail's establishment, including fa- 
cilitating negotiations and discussions with landowners and jurisdictions surrounding the Rio 
Grande; 

(4) define and recommend other features, make and enhancements needed on the Rio 
Grande trail; 

(5) identify appropriate opportunities for river recreation along the trail; 

(6) establish a Rio Grande trail commission web site to publish meeting notices, meeting 
minutes, commission trail recommendations and other appropriate materials; 

(7) ensure that any recommended designation, construction and use of the trail will mini- 
mize environmental impacts; 

(8): endeavor to avoid areas of significant habitat value and ensure that any recommended 
designation, design, construction or use of the trail will minimize the impact on habitat; 

(9) consider the impacts on private and commercial interests; 

(10) make recommendations to the legislature as needed; 

(11) prepare and report annually to the governor and the appropriate interim legislative 
committees related to water and natural resources and economic development; 

(12) consult with representatives of the following regarding issues within their jurisdic- 
tion in development of the Rio Grande trail: 

(a) each of the conservancy or irrigation districts served by water in the Rio Grande; 
(b) acequias adjoining the Rio Grande; 

(c) counties adjoining the Rio Grande; 

(d) land grants adjoining the Rio Grande; 

(e) municipalities adjoining the Rio Grande; and 

(f) Indian nations, tribes or pueblos adjoining the Rio Grande; 

(13) actively engage the public in the planning process of the Rio Grande trail and display 
meeting notices, meeting minutes and official commission trail proposals on the Rio Grande trail 
commission's web site; 

(14) where feasible, develop multiple options of trail routing, eortatructtor design and 
potential enhancements; 

; (15) prior to making any final decisions regarding trail designation, design and construc- 
tion, hold public meetings to solicit public input and allow for a written comment period; 

(16) make a final recommendation based on all factors, including public comments and en- 
vironmental impacts. In implementation of the Rio Grande trail, the secretary of energy, minerals 
and natural resources shall describe and publish any variance from commission recommendations 
on the commission's web site; 

(17) to the extent feasible, select existing trails for the route of the Rio Grande.trail; 

(18) to the extent feasible, in the case of non-motorized existing trails, avoid widening 
these trails; — 
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9-6-1 \ ‘EXECUTIVE DEPARTMENT 9-6-2 


(19) in the case of new trails on public lands, construct the trails for non-motorized use; 
provided, however, that such trails may, but are not required to, be ech ent to pesuGtedatven mobility 
devices for individuals with mobility impairments; and): 

(20) to the extent possible, avoid introduction of non-native material on the trail. 

F. Eminent domain shall not be used to establish or construct the Rio Grande trail or spree ay 
facilities or enhancements associated with the trail. 

G. The "Rio Grande trail fund" is created in the state treasury. The fund seitaiate of appropria- 
tions, donations, grants to the fund, income from investment of the fund and money otherwise ac- 
cruing to the fund. Money in the fund shall not revert to any other fund at the end of a fiscal year. 
The energy, minerals and natural resources department shall administer the fund, and money in 
the fund is subject to appropriation by the legislature to the energy, minerals and natural resources 
department to develop, establish and support the Rio Grande trail. Money in the fund shall be 
disbursed on warrants signed. by the secretary of finance and administration, pursuant to vouch- 
ers signed by the secretary of energy, minerals and natural resources or the secretary's authorized 
representative. ) 


- Effective dates. — Laws 2015, ch, 20, § 2 made Laws 
2015, ch, 20, § 1 effective July 1, 2015. 


History: Laws 2015, ch. 20, § 1. 


ARTICLE 6 


Depwrtdisit of Finance and Administration 


9-6-1. Short title. 

9-6-2, Purpose, 

9-6-3. Department of finance and administration; cre- 
ation; transfer and merger of division func- 
tions; merger and creation of divisions.."' 


-6-3.1. Office of education abolished; transfer of powers —_. 


and duties. 
3.2. Recompiled. 
-4, Department of finance and administration; secre- 
tary; appointment; qualifications. 
5. Secretary; duties and general powers. 
-5.1. Planning powers and duties of chee 8 of fi- 
’ nance and administration. 


9-6-1. Short title. 


Sec. 
9-6-5.2, Failure to timely submit audit reports or financial 
reports; enforcement powers.of secretary. 


.9-6-5.3. Distribution of funds. 


9-6-6. Repealed. 

9-6-7 to 9-6-11.. Repealed. 

9-6-12.. Fort Stanton development commission; created. 

9-6-13. Duties and powers, 

9-6-14, Trust fund created. 

9-6-15. Department of finance and nities atpatibe! office 

by _of education ‘accountability, 

9-6-16. Rural equity ombud; local government division of 
the department of finance and administra- 

tion. 


f. 
f 


Sections 9-6-1 through 9-6-5.2 and 9-6-15 NMSA 1978 may be cited as the “Department of Fi- 


nance and Administration Act", 


History: 1978 Comp., § 9-6-1, enacted by Laws 
1977, ch, 247, § 1; 2011, ch. 106, § 4. 


9-6-2. Purpose. 


The 2011 amendment, effective July 1, 2012, changed 
the statutory reference to the act. 


The purpose of the Department of Finance and Administration Act is to make state government 
more efficient and responsive through consolidating, and eliminating the overlapping of, certain 
state government functions; and to establish a singlé, unified department to administer laws relat- 
ing to finance of state government; and to perform other duties as provided by law. 


History: 1978 Comp., § 9-6-2, engcves Rte spb 
1977, ch. 247, § 2; 1988, ch. 301, § 13, 


“ANNOTATIONS 


‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States § 133. 
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9-6-3 DEPARTMENT OF FINANCE AND ADMINISTRATION 9.6.3.1 


9- 6-3. Department of finance and administration; creation; transfer 
and merger of division funeuone; merger, and creation of 
divisions. 


A. The "department of finance and administration" is created. The HadaKenalte shall consist of 
those divisions created by law or executive order, as modified by executive order pursuant to Sub- 
section © of this section; including but not limited to: 

(1) the board of finance division; 
(2). the financial:control division; 
(3) the local government division; 
(4) the management and contracts review division; and 
_(5)., the state budget division. eo 

B. The secretary is empowered to organize the department avich the divisions thereof specified 
in Subsection A of this section and may transfer or merge functions between divisions in the inter- 
est of efficiency and economy. 

C. The governor is empowered to merge divisions of the department or to create additional 
divisions by executive order in the interest of efficiency and economy. 


History: 1978 Comp., § 9-8-3, enacted by Laws For investment of public money, see 6-8-1 to 6-8-24 
1977, ch. 247, § 3; 1978, ch, 124, § 1; 1980, ch. 151, § 4; NMSA 1978. 
1988, ch. 301, § 14; 1988, ch. 64, § 2. For administration of government generally, see Chap- 
Cross references. — For annexation of territory by ter 15 NMSA 1978. 
municipalities, see 3-7-1 to 3-7-18 NMSA 1978. __ _- For statewide post-secondary educational planning, see 
For municipal street improvement funds, see 3-34-1 to». 21-2-1 to 21-2-9 NMSA 1978. 
3-34-5 NMSA 1978. ; 
For regional planning, see 3-56-1 to 3-56-9 NMSA 1978. ) ANNOTATIONS 
For planning districts, see 4-58-1 to 4-58-6 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.8. references. — Right 


For public finances generally, see Chapter'6 NMSA 1978. 
For financial control division, see 6-2-1 and 6-5-1 to 6-5- oh hae oF SARTO anion. wpgte oF expenditure of 


11 NMSA 1978. ‘> Taxpayer's right to maintain action to enjoin wrongful 


For state budgets, see 6-3-1 to 6-38-25 NMSA 1978. fa 
’ penditure of public funds, as affected by the fact that 
For local government finances, see 6-6-1 to 6-6-19 NMSA the funds in question were not raised by taxation, 131 


Ae | | A.L.R. 1230, 


9-6-3.1. Office of education abolished; transfer of powers and duties. 


The office of education in the department of finance and administration is abolished. On'the ef- 
fective date of this act, all powers and duties conferred by law upon the office of education shall 
be exercised by the state department of public education. All powers and duties conferred by law 
upon the director of the office of education or the chief of the public school finance division shall 
be exercised by the superintendent of public instruction. On the effective date of this act, all refer- 
ences in law to the office of education of the department of finance and administration shall be 
construed to be references to the state department of public education. All references in law to the 
director of the office of education or to the chief of the public school finance division shall be con- 
strued to be references to the superintendent of public instruction. 


History: 1978 Comp., § 9-6-3.1, dnacted by Laws The phrase "effective date of this act", referred to in this 
1988, ch. 64, § 3. section, means May 18, 1988, the effective date of Laws 

‘Cross references. — For transfer of powers and duties ' ~1988, ch. 64, § 3. 
from the superintendent of public instruction to the secre- The state superintendent a public instruction and the 
tary of public education and transfer of powers and duties state board of education were created by N.M. Const., art. 
of state department of public education to the public edu- XII, § 6. The public school finance division of the depart- 
cation department, see 9-24-15 NMSA 1978. ment of finance and administration was created by Laws 

Compiler's notes. — The former provisions of this sec- 1957, ch. 249 to advise and consult with the superinten- 
tion, relating to the creation of the automated data pro- dent of public instruction. The administrative head of the 
cessing division, were recompiled as 15-1-1 NMSA 1978 public school finance division was the chief of the public 
by Laws 1983, ch. 301, § 15, effective July 1, 1983. Prior. school finance division, The public school finance division 
to being compiled as 9-6-3.1 NMSA 1978, the section was of the department of finance and administration was abol- 
compiled as 15-1-5 NMSA 1978. ished by Laws 1977, ch. 246, § 69. Laws 1977, ch. 246, § 3, 


established the public school finance division of the edu- 
cational finance and cultural affairs department. Laws 
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9-6-3.2 


1977, ch. 246, § 63, compiled as 22-8-3 NMSA 1978, des- 
ignated the "director" of the public school finance division 
as the administrative and executive head, Laws 1980; ch. 
151, abolished the educational finance and cultural affairs 
department and the public school finance division was 
again placed under the department of finance and admin- 
istration. Laws 1983, ch, 301, § 83, abolished the public 
school finance division of the department of finance and 
administration and § 69 of that act created the office of ed- 
ucation of the department of finance and administration 
and designated the administrative and executive head of 
the office of education as the director of the office of educa- 
tion. Laws 1988, ch. 801, § 83 also provides that all refer- 
ences to the director or chief of public school finance,shall 
be construed to be references to the director of the office 
of education. Laws 1988, ch. 64, § 3, compiled as 9-6-3.1 
NMSA 1978, abolished the office of education and trans- 
ferred all powers and duties of the office of education to 
the state department of public education. All powers and 


9-6-3.2. Recompiled. 


Recompilations. — Laws 1983, ch. 301, § 16, recom- 
piled former 9-6-3.2 NMSA 1978 as 15-1-2 NMSA 1978; 
effective July 1, 1983. 


EXECUTIVE DEPARTMENT 9-6-5 


duties conferred by law upon the director of the office of 
education or the chief of the public school finance division 
were transferred to the superintendent of public instruc- 
tion. N.M. Const., art. XII, § 6 was amended effective Sep- 
tember 23, 2003 to replace the former state board of edu- 
cation with the public education commission, replace the 
superintendent of public instruction with the secretary of 


‘public education and provide’ that the secretary of pub- 


lic education shall exercise all functions relating to the 


_ distribution of school funds and financial accounting for 


public schools. Laws 2004, ch. 25, § 27, compiled as 9-24- 
15 NMSA 1978, provides that all references to the super- 
intendent of public instruction shall be deemed references 
to the secretary of public education and all references to 
the former state board of education or state department of 
education shall be deemed references to the public educa- 
tion department. See 9-24-4 and 9-24-15 NMSA 1978 and 
N.M. Const., art. XII, § 6 for the powers and duties of the 
secretary of public education. 


9-6-4. Department of finance and administration; secretary; 
appointment; qualifications, 


The administrative and executive head of the department of finance and administration is 
the "secretary of finance and administration," who shall be a member of the executive cabinet. 
The secretary shall be appointed by the governor with the advice and consent of the senate. The 
secretary shall be well versed in governmental finance. 


History: 1978 Comp., § 9-6-4, enacted by Laws 
1977, ch. 247, § 4; 1983, ch. 301, § 17. 


Cross references. — For appointment and removal 
power of governor, see N.M. Const., art. V, § 5. 


9-6-5. Secretary; duties and general powers. 


A. The secretary is responsible to the governor for the operation of the department. It is his 
duty to manage all operations of the department and to administer and enforce the laws with 


which he or the department is charged. 


B, To perform his duties, the secretary has every power expressly enumerated in the laws, 
whether granted to the secretary or the department, or any division or office of the department, 
except where authority conferred upon any division or office is explicitly exempted from the secre- 
tary's authority by statute. In accordance with these provisions, the secretary shall: 

(1) except as otherwise provided in the Department of Finance and Administration Act 
exercise general supervisory and appointing authority over all department employees, subject to 


any applicable personnel laws and regulations; 


(2) delegate authority to subordinates as he deems necessary and appropriate, clearly 
delineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational units he deems will enable it to 
function most efficiently, subject to any provisions of law oe ta or establishing specific organi- 


zational units; 


(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge his duties; 
(5) take administrative action by issuing orders and instructions, not inconsistent with the 


law, to assure implementation of and compliance with the provisions of law with the administration 
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or execution of which‘he is responsible, and to enforce those orders and instructions by appropriate 
administrative action or actions in the courts; 

(6) conduct research and studies that will improve the operations of the department and 
the provision of services to the citizens of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective of improving the 
operations and efficiency of administration; 

(8) prepare an annual budget of the department; 

(9) provide cooperation, at the request of heads of administratively attached agencies and 
adjunct agencies in order to: 

(a) minimize or eliminate duplication of services and jurisdictional conflicts; 
_ (b) , coordinate activities and resolve problems of mutual concern; and 
(c) resolve by agreement the manner and extent to which the department shall provide 
budgeting, record-keeping and related clerical assistance to administratively attached agencies; 

(10) appoint, with the governor's consent, one "deputy secretary," and, for each division 
and office, a "director." These appointed positions are exempt from the provisions of the Personnel 
Act [Chapter 10, Article 9 NMSA 1978]. Persons appointed to these positions shall serve at the 
pleasure of the secretary; 

(11) serve as, or designate the deputy secretary to serve as, executive officer of the state 
board of finance; | 

(12) give bond as omoniriaal in the Surety Bond Act [10-2-13 through 10-2-16 NMSA 1978]. 
The department shall pay the cost of such bond; and 

(13) require faithful performance or other fidelity bonds of such department employees 
and officers as he deems necessary, as provided 4 in the Surety Bond Act. The department shall pay 
the costs of such bonds. 

C. The secretary may apply for and receive, with the governor's approval, in the name of the 
department, any public or private funds, including but not limited to United States government 
funds, available to the department to carry out its programs, duties or services. 

D. . Where functions of departments overlap, or a function assigned to one department could 
better be performed by another department, a secretary may recommend. appropriate legislation 
to the next session of the legislature for its approval. 

E.. The secretary may make and adopt such reasonable administrative and procedural rules 
and regulations as may be necessary to carry out the duties of the department and its divisions. 
No rule or regulation promulgated by the director of any division or office in carrying out the 
functions and duties of the division or office shall be effective until approved by the secretary un- 
less otherwise provided by statute. Unless otherwise provided by statute, no regulation affecting 
any person or agency outside the department shall be adopted, amended or repealed without a 
public hearing on the proposed action before the secretary or a hearing officer designated by him. 
The public hearing shall be held in Santa Fe unless otherwise permitted by statute. Notice of the 
subject matter of the regulation, the action proposed to be taken, the time and place of the hear- 
ing, the manner in which interested persons may present their views and the method by which 
copies of the proposed regulation, proposed amendment or repeal of an existing regulation may 
be obtained shall be published once at least thirty days prior to the hearing date in a newspaper 
of general circulation and mailed at least thirty days prior to the hearing date to all persons who 
have made a written request for advance notice of hearing. All rules and regulations shall be filed 
‘in accordance with the State Rules.Act [Chapter 14, Article 4 NMSA 1978]., 


History: 1978 Comp., § 9-6-5, enacted by Laws ANNOTATIONS 
1977, ch. 247, § 5; 1980, ch. 151, § 5; 1983, ch. 301, § 18. te : 
Cross references. — For state budgets, see 6-3-1 to 6- Applicability of rulemaking procedures. — The 
3-25 NMSA 1978. risk management. division's. endorsement of a certifi- 


For appointment of director of state budget division, see cate of coverage issued to a county denying coverage for 
6-3-2 NMSA 1978. mandamus actions was a ministerial act, fulfilling the 
For public officers and employees generally, see Chap- requirements of the Tort Claims Act, and not a discre- 
ter 10 NMSA 1978. tionary decision altering the scope of the county's cover- 


age; accordingly, the refusal to cover mandamus claims 
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in the endorsement: was not. subject to rulemaking re- 
quirements. Board of Cnty, Comm'rs v. Risk Mgmt. Div., 
1995-NMSC-046, 120 N.M. 178, 899 P.2d 1132. 


Per diem, mileage and expenses of public officers. 


— Rule governing the payment of per diem and mileage 


EXECUTIVE DEPARTMENT 


9-6-5.2 


No responsibility by state records center to deter- 
mine compliance of promulgated rules with hear- 
ing and notice réquirements. 1978 Op. Att'y Gen. 
No. 78-07, 

Am, Jur. 2d, AL. R. and C.. J. Ss. aaa ae — Power 
of board or officials to depart from literal requirements i in 


and the reimbursement of all expenses for salaried and 
non-salaried public officers (except state legislators), did 
not exceed the department's delegated authority. 1988 Op. 
Att'y Gen. No. 88-65. 


respect of deposits or loans of public funds in pew copied, 
104A. Li R. = 


9-6-5.1. Planning powers and duties of secretary of finance and 
administration. 


The secretary of the department of Eiante and administration, in addition to the other powers 
and duties conferred: 

A. shall review federal grant applications and provide management assistance; 

‘B, shall coordinate, in accordance with directives from the governor's office of policy and Bae 
state agency plans for economic, natural resource, energy resource and human resource development; 

C. shall provide aid to planning and development districts in developing grant proposals, and 
cooperate with other local entities in developing grant proposals; 

D. shall acquire, study and review all plans for capital projects proposed by state agencies 
and render advice on the plans. The secretary shall maintain long-range estimates and plans for 
capital projects and develop standards for measuring the need for, and utility of, proposed projects; 

E. may contract for, receive and utilize any grants or other financial assistance made available 
by the United States government or by any other source, public or private; | 

F. may provide planning and funding assistance to units of local government, council of gov- 
ernment organizations, Indian tribal governments situated within New Mexico, and to nonprofit 
entities having for their purpose local, regional or community betterment. The secretary, incident 
to any such programs, may enter into contracts and agreements with such units of local govern- 
ment, council of government organizations, Indian tribal governments, nonprofit entities and the 
federal government, and may participate in, or receive aid from, any federal or _pErvaee program in 
relation to such a planning program or assistance; 

G. shall confer with the state budget division of the department of finance and administration 
in developing comprehensive plans to assure coordination of planning and shots taka 

H. shall coordinate the state clearinghouse review process; 

I. shall develop a status of the state report; 

J. shall review and coordinate comment by state agencies on draft environmental impact 
statements; 

K. ‘shall provide community development block grant technical assistance to local governments; 

L. - shall administer, in consultation with and upon’advice and direction from the community 
development block grant policy committee, the program for the state apg bee development 
block grant program; 

‘M. shall serve as' staff to the New Mexico Association of Regional Councils; 

N. shall maintain a state planning library; and 

‘O. shall provide planning assistance to county and multicounty districts relative to application 
by such districts for financial assistance and for regional plan eager gate 


History: Laws 1983, Pea 296, § 7. 
Effective dates. — Laws 1983, ch. 296, § 32 made 
Laws 1983, ch. 296, § 7 effective July 1, 1983. 


_ Cross references. — For governor's office of policy and 
planning, see 9-14-1 NMSA 1978 et seq. 


9. 6-5. 2. Failure to timely sabniit audit reports or financial reports; | 
enforcement powers of secretary. 


A. Upon notification by the state auditor pursuant to Subsection G of Section 12-6-3 NMSA 
1978 that a state agency, state institution, municipality or county has failed to submit an audit 
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report as required by the Audit Act [12-6-1 through 12-6-14 NMSA 1978], the secretary of finance 
and administration shall order the agency, institution, municipality or county to submit monthly 
financial reports to the department of finance and administration until all past-due audit reports 
have been submitted to the state auditor and the secretary is satisfied that the agency, institution, 
municipality or county is in compliance with all financial and audit requirements. 

B. If, ninety days after an order has been issued pursuant to Subsection A of this section to a 
state agency or state institution subject to periodic allotments, the agency or institution has not 
submitted all past-due reports or has not otherwise made progress, satisfactory to the state audi- 
tor, toward compliance with the Audit Act, the secretary may direct the state budget division to 
temporarily withhold periodic allotments to the agency or institution pursuant to Section 6-3-6 
NMSA 1978. The amounts withheld and the period of time for which the allotments are to be with- 
held shall be determined by the secretary subject to the following guidelines: 

(1) the initial amount withheld shall not exceed five percent of the allotment‘and shall be 
for a period of no more than three months; 

(2) ‘every three months, the secretary shall determine if the agency or institution has sub- 
mitted all past-due audit reports or has otherwise made progress, satisfactory to the state auditor, 
toward compliance with the Audit Act. If the secretary determines that past-due reports have not 
been submitted and that there has’ been inadequate progress, the secretary may direct that the 
amount being currently withheld be increased by an additional amount, up to another five percent 
of the allotment, for an additional period of up to three months; and 

(3) upon a determination that all past-due audit reports have been submitted or that the 
agency or institution is otherwise making progress, satisfactory to the state auditor, toward com- 
pliance with the Audit Act, the secretary shall direct that all withheld amounts be distributed to 
the agency or institution and that future allotments shall be made in full. 

C. If, ninety days after an order has been issued pursuant to Subsection A of this section to a 
municipality or county, the municipality or county has not submitted all past-due reports or has not 
otherwise made progress, satisfactory to the state auditor, toward compliance with the Audit Act, 
the secretary may direct the secretary of taxation and revenue to temporarily withhold distributions 
to the municipality or county pursuant to Section 7-1-6.15 NMSA 1978. The amounts withheld, the 
source of the amounts and the period of time for which the distributions are to be withheld shall be 
determined by the secretary of finance and administration subject to the following guidelines: 

(1) transfers to a county or municipality of receipts from any local option gross receipts tax 
or from a tax imposed pursuant to the Local Liquor Excise Tax Act [7-24-8 through 7-24-16 NMSA 
1978] shall not be withheld; 

(2) the source and amount of a withheld distribution shall be determined in a manner that 
will not: 

(a) impair any outstanding bonds or other obligations of the municipality or county; or 

(b) interrupt a redirected distribution to the New Mexico finance authority pursuant 
to an ordinance or a resolution passed by the county or municipality and a written agreement of 
the municipality or county and the New Mexico finance authority; 

(3) the initial amount withheld shall not exceed five percent of the amount that would 
otherwise be distributed to the municipality or county pursuant to the Tax Administration Act 
[Chapter 7, Article 1 NMSA 1978] and shall be for a period of no more than three months; 

- (4) every three months, the secretary of finance and administration shall determine ifthe 
municipality or county has submitted ‘all past-due audit reports or has otherwise made progress, 
‘satisfactory to the state auditor, toward compliance with the Audit Act. If the secretary determines 
that past-due reports have not been submitted and that there has been inadequate progress, the 
secretary may direct that the amount being currently withheld be increased by an additional 
amount, up to another five percent of the amount’ that would otherwise be distributed, for an ad- 
ditional period of up to three months; and 

(5) upon a determination that all past-due audit reports have been submitted or that ihe 
municipality or county is otherwise making progress, satisfactory to the state auditor, toward com- 
pliance with the Audit Act, the secretary shall direct that all withheld amounts be distributed to 
the municipality or county and that future distributions shall be made in full. 
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D.. After receiving notice from the local government division of the department of finance and 
administration required by Subsection, G of Section 6-6-2 NMSA. 1978 that a municipality or 
county has. failed to submit two consecutive financial reports pursuant to Subsection F. of that 
section [6-6-2 NMSA 1978], the secretary may direct the secretary of taxation and revenue to tem- 
porarily withhold distributions to the municipality or county pursuant to Section 7-1-6.15 NMSA 
1978. The amounts withheld, the source of the amounts.and the period of time for which the dis- 
tributions are to be withheld shall be determined by the pocrabary, of finance and ecdminigiration 
subject to the following guidelines: 

(1). transfers to a county or municipality of sobeinil from any Hosa eo gross, rhesigias ‘am 
or from a tax imposed pursuant to the Local Liquor Excise Tax Act shall not be withheld; 

(2). the source and amount of a withheld distribution shall be determined in’a manner that 
will not: Te 4 if wi iy 
(a). impair any outstanding bonds or other obligations of the municipality or county; or 
(b) interrupt a redirected distribution to the New Mexico finance authority pursuant 
to an ordinance or a resolution passed by the county or municipality and,a written agreement of 
the municipality or county and the New Mexico finance authority; 

(8) . the initial amount withheld: shall not exceed five percent of the amaoiattt that ys 
otherwise be distributed to the municipality, or county pursuant to the Tax adxitbinisseation Act and 
shall be for a period of no more than three months; 

(4) every three months, the secretary of finance and fe ky and Netra if the 
municipality or county has submitted all past-due financial reports or has otherwise made prog- 
ress, satisfactory to the:local government division, toward compliance with the law. If the secretary 
determines that past-due reports have not been submitted and, that there has been inadequate 
progress, the secretary may direct that the amount being currently withheld, be increased by .an 
additional amount, up to another five percent iof the amount that would otherwise be distributed, 
for an additional period. of up to three months; and 

(5) upon a determination that all past-due financial reports have been sibpasred or that 
the municipality or county. is otherwise making progress, satisfactory to the local government 
division, toward compliance with the law; the secretary shall direct that all withheld amounts be 
distributed to the municipality or county and that future distributions shall be made in full. 


History: 1978 Comp., §.9-6-5,.2, enacted by Laws. . Effective dates, — Laws 2011, ch. 106, § 7 eae Laws 
2011, ch. 106, § 5. 2011, ch. 106, § 5 effective July 1, 2012. 


9-6-5.3. Distribution of funds. 


The department of finance and administration shall establish a program to.distribute funds for 
local law enforcement agencies to provide recruitment and retention stipends.to.law enforcement 
officers. The program shall establish criteria for distribution of funds appropriated for, that pur- 
pose, prioritizing recruitment and retention of personnel to increase investigative capacity. The 
program shall also establish appropriate guidelines on the use of those funds, including :recruit- 
ment and retention stipends that may be distributed to: 

A. a person who is not certified as a law enforcement officer pursuant to ys Law refi: 
ment Training Act [Chapter 29, Article 7 NMSA 1978] upon employment.with a law enforcement 
agency; provided that the recipient successfully obtains such certification; . 

B. a person who is certified as a law enforcement officer pursuant, to the Law Enforcement 
Training Act upon employment with a law enforcement agency; provided that the recipient re- 
mains employed with that agency for three months; and 

C.. aperson who is certified as a law enforcement officer pursuant to the Law Enforcement Train- 
ing Act currently employed by a law enforcement agency; provided that the law enforcement officer 
remains employed with that law enforcement officer's current agency for one additional year. 


History: Laws 2022, ch. 56, § 1. : IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
Effective dates. — Laws 2029, ch, 56, § 1 contained no ment of the legislature. , 
effective date provision, but, pursuant to N.M. Const., art. 
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9-6-6. Repealed. 


Repeals, — Laws. 2004, ch. 25, § 53 repealed 9-9-6 
NMSA 1978, as enacted by ‘Laws 1977, ch. 247, § 6, relat- 
ing to the office of cultural affairs, effective May 19, 2004. 


9-6-7 to 9-6-11. Repealed. . 


Repeals. — Laws 2004, ch. 25, § 53 repealed 9-9-7 to 9- 
6-11 NMSA 1978, as enacted by Laws 1980, ch, 151, §§ 52 
to 56, relating to the.office of cultural affairs, effective 


For, provisions of former section, see the 2003 NMSA 1978 
on NM OneSource. com. 


May ‘19, 2004. For provisions of former sections, see the 


2008 NMSA 1978 on NMOneSource.com. 


9-6-12. Fort Stanton development commission; created. 


Av There is created the "Fort Stanton development commission", which shall be administra- 


tively attached to the office of cultural affairs. 


B. The commission shall consist of seven members selected as follows: 
(1) ‘the chair of the Lincoln county commission or the designee of the chair; 
(2) the mayor of the village of Ruidoso or the designee of the mayor; 
(3) the secretary of energy, minerals and natural resources or the designee of the secretary; 
(4) the state historic preservation officer or the designee of the officer; and 
(5) three members at Bae who are residents of Lincoln oe and are appointed by the 


‘ governor. 


C. The chairman of the commission ‘Shall be elected annually from among ia commission 


membership. 


D. Appointed members shall serve for terms of six years each but the initial a a ea shall 
be for two, four and six years to accomplish staggered terms. Vacancies in an appointed member's 
seat shall be filled for the remainder of the unexpired term in’ the same manner as the original 


appointment was made. 


E. Appointed members shall receive no compensation but may be paid per diana and aifBacd as 
provided for nonsalaried officers in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 


bh gfe) be 


History: Laws 2003, ch. 126, § 1. 
Effective dates. — Laws 2003, ch. 126, contained no 
effective date provision, but, pursuant to N.M. Const., 


9-6-13. Duties and powers. 


art. IV, § 28, was effective June 20;'2008, 90 days after 
adjournment of the legislature. 


A. The Fort Stanton development commission shall: 
.» (1). plan, assemble, dispose of and acquire furnishings, art, landscaping materials and 
plants and other decorations for the public:areas of Fort Stanton; 
(2) monitor and report on the status of maintenance of Fort Stanton and recommend to the 
legislature actions necessary to repair; maintain and renovate the grounds and:improvements; and _ 
(3) develop statewide interest in Fort Stanton and develop a comprehensive plan for the 
most.appropriate and-beneficial use of Fort Stanton. 


B... The commission may: 


(1) utilize:the assistance of eulnatds Td the ob: of: cultural affairs, other state agencies 
and nonprofit charitable corporations in carrying out its duties; 

(2). accept on behalf of the state from any private:or other public sources money, gifts, 
donations and bequests for use by the commission in carrying out its duties; and 

(3). enter into public promotions;of its endeavors and publish such materials-as it deems 
epee to pee the BEEDogee of the commission. 


History: Laws 2003, va 126, § 2. 
Effective dates. — ‘Lawa 2008, ch. 126, contained no 
effective date provision, but, pursuant to N.M. Const., 


pe IV, § 23; was aicorive dune 20, 2003, 90 days after 
adjournment of the legislature. 
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9-6-14. Trust fund created. 


The "Fort Stanton development fund" is created in the state treasury. The fund shall consist of 
all gifts, donations and bequests of money to the Fort Stanton development commission as well as 
any appropriations made to the commission. Earnings from the investment of the fund shall be 
credited to the fund. Expenditure from the fund shall be made only for the purposes for which the 
commission was created pursuant to vouchers signed by the chairman of the commission on war- 
rants issued by the secretary of finance and administration. 


History: Laws 2008, ch. 126, § 3. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2008, ch. 126, contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


9-6-15. Department of finance and administration; office of education 
accountability, 


A. The "office of education accountability" is created in the department of finance and adminis- 
tration. The office shall provide an independent evaluation of the Assessment and Accountability 
Act [Chapter 22, Article 26. NMSA 1978] and the School Personnel Act [Chapter 22, Article 10A 
NMSA 1978] by: 

(1) monitoring the implementation of those acts; 

(2) periodically reviewing school district and school-based decision-making policies nelniing ; 
to the recruitment and retention of school employees; 

(3) verifying the accuracy of reports of public school, school district and state performance; 
and ; 5 
(4) conducting studies of other states' efforts at assessment and accountability and other 
educational reforms and report its findings to the legislative education study committee and 
legislative finance committee. 

B. .The state department of public education, school districts and other agencies of the state 
or its political subdivisions shall cooperate with the office of education accountability and provide 
information as requested by the office. 


History: Laws 2003, ch. 158, § 69. Emergency clauses. — Laws 2003, ch. 153, § 74 con- 


tained an emergency clause and was approved: April 4, 
2003. 


9-6-16. Rural equity ombud; local government division of the 
department of finance and administration. 


A. The local government division of the department of finance and administration shall employ 
at least one "rural equity ombud", whose job it is to work on issues of concern to rural and frontier 
communities with: 

(1). the governor's office, the legislature and all state agencies; 

(2) counties and municipalities in the state; 

(3) federal agencies, including the rural utilities service and the rural development agency 
of the United States department of agriculture, the United States department of the interior, the 
United States department of housing and urban development and other auptorriays federal agen- 
cies; and 

(4) nonprofit organizations that address issues faced by rural and frontier communities or 
provide services to residents of those communities. 

B. The rural equity ombud shall be: employed solely on the pee of education and’ experience. 

C. The rural equity ombud shall: 

(1) provide technical assistance to federal, state and tit governments on issues of con- 
cern for rural and frontier communities; 
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(2) provide planning assistance to the state and counties to ensure that concerns of resi- 
dents of rural and frontier communities are being addressed as part of the state's or a county's 
planning processes in: 

(a) health; 

(b) human services; 

(c) educational services; 

(d) economic development; 

(e) infrastructure planning, funding and improvements, including water and waste- 
water, utilities, roads and highways, broadband and other infrastructure; 

(f) public safety; 

(g) transportation; 

(h). .land use and land development; 

(i) tourism; 

(j) energy; 

(k) natural resource management, including game and fish resources; 

(1) community development block grant projects; 

(m) state or local planning in conjunction with federal agencies and funding; and 

(n) any other planning processes that affect rural and frontier communities; 

(3) serve as an advocate for rural and frontier communities and work to ensure that those 
communities’ needs are met and that residents of rural and frontier communities have a voice in 
state and local government; 

(4) take and resolve complaints from rural and frontier communities; 

(5). provide bill analyses and provide testimony to the legislature on logiatatipn that posi- 
tively or negatively affects rural and frontier communities; 

(6) make annual reports to the governor and the legislature on: 

(a) activities of the ombud, including interactions with governmental agencies and 
the outcome of those interactions; 

(b) -complaints received and resolved; 
(c) structural barriers to providing needed services to rural and frontier communities 
and recommendations for eliminating or ameliorating those barriers; and 

(d) other information that may inform executive and legislative decisions affecting 
rural and frontier communities; and 

(7) perform other duties as assigned by the director of the local government division of the 
department of finance and administration, the secretary of finance and administration, the gover- 
nor or the legislature. 


History: Laws 2021, ch. 62, § 1. from the general fund to the local government division of 


Effective dates. — Laws 2021, ch. 62 contained no ef- the department of finance and administration for expen- 
fective date provision, but, pursuant to N.M. Const., art. diture in fiscal year 2022 to carry out the purposes of 9- 
IV, § 23, was effective June 18, 2021, 90 days after ad- 6-16 NMSA 1978. Any unexpended or unencumbered bal- 
journment of the legislature. ance remaining at the end of fiscal year 2022 shall revert 

Compiler's notes. — Laws 2021, ch. 62, § 2 provided to the general fund. 


that ninety-five thousand dollars ($95,000) is appropriated 


ARTICLE 7 

Department of Health 
Sec. Sec. 
9-7-1. Short title. 9-7-6. Secretary; duties and general powers. 
9-7-2. Definitions. 9-7-6.1. Repealed. 
9-7-3, Purpose. 9-7-6.2. Repealed. 
9-7-4, Department established. 9-7-6.3.. Rules. 
9-7-4.1. State health improvement plan. 9-7-6.4. Interagency behavioral health purchasing col- 
9-7-5. Secretary of health; appointment. laborative. 
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Sec. Sec. 
9-7-6.5. Agreements for a replacement facility for Fort. 9-7-11.4, Compulsive gambling council; nee member- 
Bayard medical center. ship. 
9-7-6.6. Gambling addiction data collection. 9-7-11.5. Native American suicide prevention advisory 
9-7-6.7. Clearinghouse for Native American suicide pre- council; created; terms; quorum; meetings. 
vention; culturally based suicide preven- 9-7-12. Cooperation with the federal government; au- 
tion initiatives. thority of secretary, single state agency 
9-7-7, Organizational units of department; powers and du- ~ status. 
ties specified by law; access to information. 9-7-18. Repealed. mosge 
9-7-8. Directors. } . 9-7-14, 9-7-15, Recompiled. , 
9-7-9, Bureaus; chiefs. 9-7-16. Rate equalization for community-based service 
9-7-9.1. Department of health; office of oral health; director. contractors. 
9-7-10, Repealed. 9-7- 17. Substance abuse education fund. 
9-7-10.1. Rehabilitation centers, 9-7-17.1. Repealed, 
9-7-11. Advisory committees. 9-7-18, Drug testing for health’ care providers in state 
9-7-11.1. Findings and purpose. ‘health care facilities; grounds; rulemaking. 
9-7-11.2. New Mexico health policy commission created; 
composition; duties. 
9-7-11.38. Task force created; poGppReimiHice; partici- 


pants; funding. 


9-7-1. Short title. 
Chapter 9, Article 7 NMSA 1978 may be cited as the “Department of Health Act". 


History: 1978 Comp., § 9-7-1, enacted by Laws The 1991 amendment, effective: March 29, 1991, re- 
1977, ch. 253, § 1; 1991, ch. 25, § 13. wrote this. section, which read "Sections 1 through 15 of 

Cross references. — For prowsiona regarding the - this act may be cited as the 'Health and Environment De- 
office of guardianship of the developmental disabilities partment Act". 


planning council, see 28-16B-1 NMSA 1978 et seq. 


9-7-2. Definitions. 


As used in the Department of Health Act: | 

A. "department" means the department of health created under the Department of Health 
Act; and 

B. "secretary" means the secretary of health. 


History: 1978 pecs § 9-7-2, enacted by Laws and in Subsection A; substituted "department of health" 
1977, ch. 253, § 2; 1991, ch. 25, § 14, ~*~ “for "health and environment department" in Subsection 

The 1991 amendment. efiective March 29, 1991, sub- A; and substituted "health" for "the department" in Sub- 
stituted "Department of Health Act" for "Health and En- section B, 


vironment Department Act" in the introductory phrase 


9-7-3. Purpose. 


The purpose of the Department of Health Actiis to establish a single, unified department 
to administer the laws and exercise the functions relating to health formerly administered 
and exercised by various organizational units of state government, including the state health 
agency, the scientific laboratory system and an appropriate allocation of administrative sup- 
port services of the health and social services department and the hospital and institutions 
department. All public health and scientific laboratory functions formerly performed by the 
health and environment department shall be performed by the department. Behavioral health 
services, including mental health and substance abuse services, provided by or through the de- 
partment shall be subject to the direction of the secretary and the provisions of Section B3 7-6.4 
NMSA 1978. 


History: 1978 Comp., § 9-7-3, enacted by Laws "Health and Environment Department Act", deleted "and 


1977, ch. 253, § 3; 1991, ch, 25, § 15; 2004, ch. 46, § 5. environment and" preceding "formerly administered" and 
The 2004 amendment, effective May 19, 2004, added "the environmental improvement agency" preceding "the 
the last sentence. scientific"; and added the second sentence. 5 


The 1991 amendment, effective March 29, 1991, in the 
first sentence, substituted "Department of Health Act" for 


92 


©, 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


9-7-4 DEPARTMENT OF HEALTH 


9-7-4. Department established. 


9-7-4,1 


A. There is created in the executive branch the "department of health". The department shall 
be a cabinet department and shall include, but not be limited to, the programs and functions of the 


public health division and the scientific laboratory. 


B. All references in the law to the public health division of the health and environment depart- 
ment, the state department of public health, the public health department, the health services 
division or the state board of health shall be construed as referring to the department. 

C. The administrative services division of the department shall provide clerical, recordkeeping 
and administrative support to the department, including, but not limited to, the areas of person- 


nel, budget, procurement and contracting. 


D, The information technology division shall have all those POWSES and duties conferred upon 


it by the secretary with the consent of the governor. 


History: 1978 Comp., § 9-7-4, enacted by Laws 
1991, ch, 25, § 16; 2005, ch. 110, § 3; 2007, ch. 325, § 1... 

Repeals and reenactments. — Laws 1991, ch. 25, 
§ 16 repealed former Section 9-7-4 NMSA 1978, as en- 
acted by Laws 1977, ch. 253, § 4, relating to establishment 
of the health and environment department, and enacted a 
new section, effective March 29, 1991, 

Cross references. — For executive cabinet, see 9-1-3 
NMSA 1978, 

For the department of environment, see 9-7A-1 NMSA 
1978 et seq. 

For health and hospital records, see 14-6-1 to 14-6-3 
NMSA 1978. 

For state health institutions generally, see Chapter 23 
NMSA 1978. 

For health and safety generally, see Chapter 24 NMSA 
1978. 

For appointment and establishment of powers and du- 
ties of district health officers and assistants, see 24-1-4 
NMSA 1978. 

For development by scientific laboratory division of 
methods to test persons operating motor vehicle under in- 
fluence of drugs or alcohol, see 24-1-22 NMSA 1978. 

For duties with regard to immunization, see Chapter 24, 
Article 5 NMSA 1978. 

For vital statistics, see 24-14-1 to 24-14-31 NMSA 1978. 


- For establishment of vital statistics bureau, see 24-14- 3 
NMSA 1978. 

For food generally, see Chapter 25 NMSA 1978. 

For controlled substances, see 30-31-1 to 30-31-41 
NMSA 1978. 

For occupational health and safety, see 50-9-1 to 50-9-25 
NMSA 1978. 

For pharmacy regulation and licensing, see Chapter 61, 
Article 11 NMSA 1978. 

The 2007 amendment, effective June 15, 2007, elimi- 
nated the behavioral health services division of the de- 
partment of health. 

Laws 2007, ch. 325, § 13 transferred personnel, prop- 
erty contracts and references in law from the behavioral 
health services division of the department of health and 
the department of human services. 

The 2005 amendment, effective June 17, 2005, de- 
leted the provision in Subsection B that "health services 
division" refers to "public health division"; deleted the 
requirement in Subsection C that the administrative 
services division provide support to the department of 
environment; and provided in Subsection D that the in- 
formation technology division shall have all powers and 
duties conferred upon it by the secretary of health with 
the consent of the governor. 


9-7-4.1. State health improvement plan. 


A. The department shall develop a state health improvement plan that meets accreditation 
standards of the public health accreditation board or its successor in interest. 

B. The department shall conduct state health assessments in order to inform the development, 
adoption and implementation of the state health improvement plan. 

C. The department shall publish the state health improvement plan on September 1, 2018 and 
at least every five years thereafter. By September 1 of each’ even-numbered year, the department 
shall review and update or amend the plan in response to changes and developments. 

D. The department shall include the legislature and other agencies and commissions as the 

‘department deems necessary in its development of the state health improvement plan so as to 
give geographic representation to all areas of the state. The department shall ensure that public 
participation and public input are integrated into the planning process. The department shall 
convene regional meetings on the proposed plan to allow public review and comment, including 
oral and written testimony, pursuant to the Open Meetings Act [Chapter 10, Article 15 NMSA 
1978]. 

E. The department shall consult with the governments of Native American nations, tribes and 
pueblos located wholly or partially within New Mexico in the development of the state health im- 
provement plan. 
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History: Laws 2004, ch. 51, § 1; 2007, ch. 46, § 6; major insurers in the state, the human services depart- 
2007, ch. 279, § 1; 2017, ch. 87, § 1. ment, the children, youth and families department, the 

The 2017 amendment, effective June, 16, 2017, re- aging and long-term services department, pharmaceutical 
quired the department of health, at least every five years, © manufacturers and other stakeholders" and added “and 
to develop a state health improvement plan »based'on other agencies. and commissions /as the department deems 
state health assessments and with assistance from the _.. necessary", after "development of the", deleted "compre- 
legislature and other agencies and commissions deemed hensive strategic" and added "state health improvement", 
necessary by the department; replaced the catchline; in‘ and after "plan", deleted "for health"; in Subsection E, af- 
Subsection A, after "the department", deleted "in con- =. /ter "governments of", deleted "Indian" and added "Native 
junction with the New Mexico health policy commission American", after "New Mexico", deleted "to include Indian 
and other state agencies, pursuant to Section 9-7-11.1 ' nations, tribes and pueblos", after "development. of the", 
NMSA 1978", after "shall develop a", deleted "comprehen- deleted "comprehensive strategic" and added "state health 
sive strategic plan for" and added "state", after "health", improvement", and after’"plan", deleted "for health"; and 
added "improvement plan", and deleted "emphasizes pre- deleted former-Subsection E, which related to the depart- 
vention, personal responsibility, access and quality" and ____ ment of health's findings, recommendations and goals re- 
added "meets accreditation standards of the public health ©" lated to the department of health's former comprehensive 
accreditation board or its successor in interest"; added a strategic plan. 
new Subsection B and redesignated former Subsections 2007 Multiple Amendments — Siaae 2007, ch. 279, 
B through D as Subsections C through E, respectively; in § 1, effective June 15, 2007, changed the deadline for pub- 
Subsection C, after "shall publish the", deleted "compre- lication of the comprehensive strategic plan from Septem- 
hensive strategic" and added "state health improvement", ber 1, 2004 to September 1, 2008 and ‘every four years 
after "plan", deleted "for health by September 1, 2008" and thereafter and required the department to update the 
added "on September 1, 2018", after the next "and", added plan by September 1 of each even year. 
"at least", and after "every", deleted "four" and added Laws 2007, 46, § 6, effective June 15, 2007, in Subsec- 
"five"; in Subsection D, after "legislature", deleted "health tion C, changed ' ‘state agency on aging" to the "aging and 
care providers, consumer and patient advocates, health’ long-term services department" and made other non- 
care financing organizations, managed care organizations, substantive language changes. 


9-7-5. Secretary of health; appointment. 


A. The administrative head of the department of health is the "secretary of health", who shall 
be appointed by the governor with the consent of the senate and who shall serve in the executive 
cabinet. 

B. An appointed secretary shall serve and have all of the duties, responsibilities and authority 
of that office during the period of time prior to final action by the senate confirming or rejecting 
his appointment. 


History: 1978 Comp., § 9-7-5, enacted» by Laws The 1991 amendment, effective March 29, 1991, de- 


1977, ch. 253, § 6; 1991, ch. 25, § 17. leted “and environment" following "health" in the catch- 
Cross references. — For executive cabinet, see’ 9-1-3 line and in Subsection A and substituted "department of 

NMSA 1978. health" for "health and environment department" in Sub- 
For appointment and removal power of governor, see section A. 


N.M. Const., art. V, § 5. 


9-7-6. Secretary; duties and general powers. 


fr 


A, The secretary is responsible to, the governor for the erierse of the snack Tei is the 
secretary's duty to manage all operations. of the department and to administer.and enforce the 
laws with which the secretary or the department is charged. 

B. To perform the secretary's duties, the secretary has every power, ‘expressly enumerated j in 
the laws, whether granted to the secretary or the department or any division of the department, 
except where authority conferred upon any division is explicitly exempted from the secretary's 
authority by statute. In accordance with these provisions, the secretary shall: 

(1) except as otherwise provided in the Department of Health Act, exercise general super- 
visory and appointing authority over all department employees, subject to any applicable personnel 
laws and rules; 

(2) delegate authority to subordinates as the secretary deems necessary and appropriate, 
clearly delineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational, units the secretary deems will 
enable it to function most efficiently, subject to, any provisions of law requiring or establishing 
specific organizational units; 
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_(4) within the limitations of available appropriations and applicable laws, employ and: fix 
the compensation of those persons necessary to discharge the secretary's duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
the law, to assure implementation of and compliance with the provisions of law for which admin- 
istration or execution the secretary is responsible and to enforce those orders and instructions by 
appropriate administrative action in the courts; 

(6) conduct research and studies that will i improve the operations of the department and 
the provision of services to the citizens of the state; 

(7) conduct quality assurance and quality improvement activities, which may include par- 
ticipation in a nationally recognized accreditation program for public health agencies that is based 
on the ability of an agency to’provide essential public health services and functions; 

(8) provide,courses of instruction and practical training for employees of the department 
and other persons involved in the administration of “Sigs ie with the objective of improving the 
operations and efficiency of administration; 

(9) prepare an annual budget of the department; ) 

(10) appoint, with the governor's consent, a "director" for each division: These appointed 
positions are exempt from the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 
Persons appointed to these positions shall serve at the pleasure of the secretary; _, 

(11) give bond in the penal sum of twenty-five thousand dollars ($25,000):and require 
directors to each give bond in the penal sum of ten thousand dollars '($10,000) conditioned upon 
the faithful performance of duties, as provided in the Surety Bond Act [10-2-13 through 10-2-16 
NMSA 1978]. The department shall pay.the costs of those bonds; and 

(12). require performance bonds of such department employees and armed as the secre- 
tary deems necessary, as provided in the Surety Bond Act. The department shall pay the costs of 
those bonds. 

C. The secretary may apply for and receive, with the governor's approval, in the name of the 
department any public or private funds, including United States government. funds, available to 
the department,to carry out its programs, duties or services. 

D. The secretary shall be responsible for providing appropriate educational programs for all 
school-age persons, as defined in Section 22-1-2 NMSA 1978, who are clients, as defined in Sec- 
tion 43-1-3 NMSA 1978, of institutions under the secretary's authority as follows: 

(1) the secretary shall arrange with school districts for the enrollment of all school-age 
residents of institutions under the secretary's authority who have been evaluated and recom- 
mended for placement in a public school according to the provisions of the Department of Health 
Education Act [Chapter 24, Article 3B NMSA 1978]. The secretary shall notify the secretary. of 
public education prior to public school enrollment of any school-age resident under the secretary's 
authority; and 

(2) the secretary shall provide educational programs, in accordance with the special edu- 
cation rules of the public education department, for school-age persons who are clients of institu- 
tions under the secretary's authority but who are enrolled in a public school by: 

(a) using the facilities and personnel of the department; 
(b) contracting with a school district for the provision of educational services; or 
(ec) using a combination of Subparagraphs (a) and (b) of this paragraph. 

E. The secretary may make and adopt such reasonable procedural rules as may be necessary 
to carry out the duties of the department and its divisions. No rule promulgated by the director 
of any division in carrying out the functions and duties of the division shall be effective until 
approved by the secretary unless otherwise provided by statute. Unless otherwise provided’ by 
statute, no rule affecting any person or agency outside the department shall be adopted, amended 
or repealed without a public hearing on the proposed action before the secretary or a hearing of- 
ficer designated by the secretary. The public hearing shall be held in Santa Fe unless otherwise 
permitted by statute. Notice of the subject matter of the rule, the action proposed to be taken, the 
time and place:of the hearing, the manner in which, interested persons may present their views 
and the method by which copies of the proposed rule or proposed amendment or repeal of an exist- 
ing rule may be obtained shall be published once at least thirty days prior to the hearing date in 
a newspaper of general circulation and mailed ‘at least thirty days prior to the hearing date to all 
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EXECUTIVE DEPARTMENT 


9-7-6.4 


persons who have made a written request for advance notice of hearing. All rules shall be Bled in 
accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: 1978 Comp., § 9-7-6, enacted bss Laws 
1977, ch. 253, § '7; 1978, ch. 211, § 5; 1991, ch. 25, § 18; 
2001, ch. 119, § 1; 2017, ch. 87, § 2. 

Cross references. — For appointment of directors, see 
9-7-8 NMSA 1978. 

For cooperation with federal financial or other partici- 
pation in programs, see 9-7-12 NMSA 1978. 

For state budgets, see 6-3-1 to 6-3-25 NMSA 1978. 

For public officers and employees generally, see Chap- 
ter 10 NMSA 1978, 

The 2017 amendment, effective June, 16, 2017, pro- 
vided that the secretary of health's quality assurance and 
quality improvement activities may include participation 
in a nationally recognized accreditation program for public 
health agencies, and made technical changes; replaced "he" 
or "his" with "the secretary" or "the secretary's" throughout 
the section; in Subsection B, Paragraph B(1), after "person- 
nel laws and", deleted "regulations" and added "rules", and 
in Paragraph B(7), after "quality improvement activities", 
added the remainder of the paragraph; in Subsection C, 
after "including", deleted "but not limited to"; and in Sub, 
section D, Paragraph D(1), after "notify the", deleted "su- 
perintendent of public instruction" and added "secretary 
of public education", and in Paragraph D(2), after "rules of 
the", deleted "state board of" and added "public", and after 
"education", added "department", 

The 2001 amendment, effective June 15, 2001, in- 
serted Paragraph B(7) and renumbered the remaining 
paragraphs accordingly; substituted "rule" for "regula- 
tion" and "rules" for "rules and regulations" throughout 
the section. 

The 1991 amendment, effective March 29, 1991, sub- 


stituted "the Department of Health Act" for "this act" in ~ 


Paragraph (1) of Subsection B;-deleted former Subsection 
D, which read "Where functions of departments overlap 


9-7-6.1. Repealed. 
Repeals, — Laws 2007, ch. 325, § 14 repealed 9-7-6.1 


NMSA 1978, as enacted by Laws 1999, ch. 270, § 1, relat- 
ing to behavioral health services, effective June 15, 2007. 


9-7-6.2. Repealed. 


Repeals. — Laws 2007, ch. 325, § 14 repealed 9-7-6.2 
NMSA 1978, as enacted by Laws 1999, ch. 270, § 2, re- 


lating to contract eligibility, effective June 15, 2007. For 


9-7-6.3. Rules. 


or a function assigned to one department could be better 
performed by another department, a secretary may rec- 
ommend appropriate legislation to the next session of the 
legislation for its approval"; redesignated former Subsec- 
tions E and F as present Subsections D and E; substituted 
"22-1-2 NMSA 1978" for "77-1-2 NMSA 19538" and "43-1-3 
NMSA 1978" for "34-2A-2 NMSA 1958" in the introduc- 
tory paragraph of Subsection D; in Paragraph (1) of Sub- 
section D, substituted "Department of Health Education 
Act" for "Health and Environment Department Act" in the 
first sentence and deleted "state" preceding "superinten- 
dent" in the second sentence; and made stylistic changes 
throughout Subsection B. 


ANNOTATIONS | 


Exempt position provisions of Personnel Act ap- 
plicable to department. — Provisions of the Personnel 
Act, authorizing exempt positions other than secretary 
and division director, are applicable to the department 
and may be given effect as written. 1980 Op, Att'y Gen. 
No. 80-38. 

As sections not in conflict with Personnel Act in 
defining exempt positions. — In defining exempt posi- 
tions only for the secretary and division heads of the de- 
partment, Section 9-1-4 NMSA 1978 and Subsection B(9) 
(now Subsection B(10)) of this section are not in conflict 
with the Personnel Act, nor are.they controlling with re- 
spect to the number of exempt positions authorized for the 
department, 1980 Op. Att'y Gen. No, 80-38. 

No responsibility by state records center to deter- 
mine compliance of promulgated rules with hearing 
and notice requirements. 1978 Op. Att'y Gen. No. 78-07. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 39 Am. 
Jur. 2d Health 88 1, 8,4, 9 to 16. 


For provisions of Sears section, see the 2006 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 


NMOneSource.com. 


The department of hoalih shall adopt rules PaaS to the State Rules Act [Chapter 14, Article 
4 NMSA 1978] and the Fe de of Health Act to implement the provision of behavioral health 


services. 


History: Laws 1999, ch. 270, § 3. 


Effective aaah — Laws 1999, ch. 270, § 11 made 
Laws 1999, ch. 270, § 3 effective July 1, 1999. 


9-7-6.4. Interagency behavioral health purchasing collaborative. 


A, The ' ‘interagency behavioral health purchasing collaborative" is created, consisting of iw: 
secretaries of aging and long-term services; Indian-affairs; human services; health; corrections; 
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children, youth and families; early childhood education and care; finance and administration; 
workforce solutions; public education; and transportation; the directors of the administrative of- 
fice of the courts; the New Mexico mortgage finance authority; the governor's commission on dis- 
ability; the developmental disabilities council; the instructional support and vocational education 
division of the public education department; and the New Mexico health policy commission; and 
the governor's health policy coordinator, or their designees. The collaborative shall be chaired by 
the secretary of human services with the respective secretaries of health and children, youth and 
families alternating annually as co-chairs. 
B.. The collaborative shall meet regularly and at the chil of pea co-chair pats! shall: 

(1) identify behavioral health needs statewide, with an emphasis on that hiatus between 
needs and services set forth in the department of health's gap analysis and in ongoing needs as- 
sessments, and develop a master plan for statewide delivery of services; 

(2) give special attention to ca differences, Se iahipti cultural, rural, frontie®; urban 
and border issues; 

(3) inventory all Seana “he behavioral health, including mental Beaith and sub- 
stance abuse; ; 

(4) plan, design and Feet a sfetetiaite bebiavinial health apatsare ensuring both availabil- 
ity of services and efficient use of all behavioral health funding, taking into consideration funding 
appropriated to specific affected departments; and 

(5) contract for operation of one or more behavioral health entities to ensure availability 
of services throughout the state. 

C. The plan for delivery of behavioral health services shall include specific service plans to 
‘address the needs of infants, children, adolescents, adults and seniors, as well as to address work- 
force development and retention and quality improvement issues. The plan shall be revised every 
two years and shall be adopted by the department of health as part of the statewide health plan. 

D. The plan shall take the following principles into consideration, to the extent practicable and 
within available resources: 

(1) services should be individually centered ano bamulyriocused based on principles of andi 
vidual capacity for recovery and resiliency; 

(2) services should be delivered in a batturalfy responsive manner in a home- or community- 
based setting, where possible; 

(8) . services should be delivered in the least restrictive and most appropriate manner; 

(4) individualized service planning and case management should take into consideration 
individual and family circumstances, abilities and strengths and be accomplished in consultation 
with appropriate family, caregivers and other persons critical to the individual's life and well- 
being; 

(5).. services should be coordinated, accessible, accountable and of high quality; 

(6). services should be directed by the individual or family served to the extent: possible; 

(7) services may be consumer- or family-provided, as defined by the collaborative; 

(8). services should include behavioral health promotion, prevention, early intervention, 
treatment and community support; and | 

(9) services should consider regional differences, inelusing cultural, rural, frontier, urban 
and border issues, 

EK. The collaborative shall Sagi: and consider suggestions of Native American representatives 
from Indian nations, tribes and pueblos and the urban Indian population, located wholly or par- 
‘tially within New Mexico, in the development of the plan for delivery of behavioral health services. 
. KF. Pursuant to the State Rules Act [Chapter 14, Article 4 NMSA 1978], the collaborative shall 
adopt rules through the human services department for: 

(1) standards of delivery for behavioral health services provided through contracted be- 
havioral health entities, including: . 

(a) quality management and eens ge 
(b) performance measures; 

-(c) accessibility and availability:of services; 
(d) . utilization management; 
(e) credentialing of providers; 
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(f) rights and responsibilities of consumers and providers; 
(g) clinical evaluation and treatment and supporting documentation; and 
(h) confidentiality of consumer records; and. 
(2) approval of contracts and contract amendments by the may ei including Sores! 
notice of the proposed final contract.. © 

/ Ge The collaborative shall, through the human services department; upd a separately idutt- 
tifiable consolidated behavioral health budget request. The consolidated behavioral health budget 
request shall account for requested funding for the behavioral health services program at'the 
human services department and any other. requested funding for behavioral health services from 
agencies identified in Subsection A of this section that will be:used pursuant to Paragraph (5) of 
Subsection B of this section. Any contract proposed, negotiated or entered into by the collaborative 
is subject to the provisions of the Procurement Code: 

H. The collaborative shall, with the consent of the governor, aynibit a "director of the collabor- 
ative". The director is responsible for the coordination of day-to-day activities of the collaborative, 
including the coordination of staff from the collaborative member agencies. 

I. The collaborative shall provide a quarterly report to the legislative finance committee on 
performance outcome measures. The collaborative shall submit an annual:report to the legislative 
finance committee and the interim legislative health and human services committee that Beeps 
information on: ) 

(1) the collaborative's progress toward ichiawing its sited phanil and goals; 

(2) the collaborative's performance information, including contractors and providers; and 

(3). the number of people receiving services, the most frequently treated diagnoses, ‘ex- 
penditures by type of service and other aggregate claims data relating to services rendered and 
siti am ce been ) 


sti aloley; Laws 2004, ch, 46, § 8; 2008, ch. 69, § 1; 
2022, ch. 30, § 1. 

The 2022 amendment, effective July 1, 2022, added 
the secretary of early childhood education and care de- 
partment to the interagency behavioral health purchasing 
collaborative; and in Subsection A, after "children, youth 


and families", added "early childhood education and care", 
after "the developmental disabilities", deleted "planning" : 
and after "instructional support and vocational", deleted 
"rehabilitation" and added "education". 

The 2008 amendment, effective May 14, 2008, added 
Subsections F through I. 


9-7-6.5. Agreements for a replacement facility for Fort Bayard medical 
center. 


A. bNotwithstendinig any other provision of state aw or ea the secretary may do one or more 
of the following: 

(1) enter into an agreement, including an agreement with an independent contractor, to op- 
erate Fort Bayard medical center or a replacement for Fort Bayard medical center in Grant county; 

(2) aequire by purchase, lease, construction, lease purchase or other financing arrange- 
ment a facility to be located in Grant county to replace Fort Bayard medical center, provided that, 
if the acquisition results in the transfer of the title to the facility, the title to the facility shall’be in 
the name of the facilities management division of the general services department; or 

(3) enter into an agreement with Grant county under which the department may construct 
or cause to be constructed the facility that will replace the Fort Bayard medical center. ©: 

B. -The’provisions of the Procurement Code [13-1-28 through 13-1-199 NMSA 1978] shall not 
apply to the procurement, by either the department ‘or Grant county or both, of tangible personal 
property, services or construction deemed necessary by the department toeffectuate the provi- 
sions of this section. However, agreements related to the acquisition of the facility to replace’ Fort 
Bayard medical center shall be subject tothe provisions of state ater eee ene the acquisition 
and disposal of real property by governmental entities. 

C. An operating agreement entered into’ pursuant to this septiDin shall épclid® provisions 
for the continued employment of all current and future Fort Bayard medical center employees, 
excluding management employees of the contractor, as state employees, entitled and subject to 
all the rights and responsibilities of state employees. Under the terms'of the agreement and the © 
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overall direction of the department, the independent contractor shall provide management and 
supervision to state employees at Fort Bayard medical center, including the provision of work 
assignments, evaluations and promotional and disciplinary actions. 

D. Pursuant to Section 15-3-35 NMSA 1978, the legislature ratifies and approves a lease- 
purchase agreement, in a form approved by the state board of finance, between the department, 
as lessee-purchaser and Grant county, as lessor-seller, for the facility that will replace the Fort 
Bayard medical center, provided that, upon transfer of title, title to the facility shall be in the 


name of the facilities management division of the general services department. 


History: Laws 2005, ch. 317, § 1; 2008, ch. 4, § 1; 
2008, ch. 70, § 1; 2013, ch. 115, § 6. 

Cross references, — For Fort Bayard jurisdiction, see 
19-2-6 NMSA 1978. 

The 2018 amendment, effective June 14, 2013, 
changed the name of the property control division of the 


general services department to the facilities management | 


division; and in Paragraph (2) of Subsection A and in Sub- 
section D, deleted "property control" and added "facilities 


The 2008 amendment, effective February 29, 2008, 
authorized the state to replace the Fort Bayard medical 
center facility; exempted the procurement of tangible 
personal property, services or construction to replace the 
facility from the application of the Procurement Code; 
provided that the replacement of the facility shall be 
subject to state law regulating the acquisition and dis- 
posal of real property by governmental agencies; and 
added Subsection D. 


management" before the word "division", 


9-7-6.6. Gambling addiction data collection. 


A. The department of health shall begin an ongoing process of gathering data on gambling ad- 
diction in New Mexico. The department shall establish standards to determine what constitutes 
a compulsive or problem gambler and collect data on the percent of the population who are active 
gamblers or compulsive gamblers and the number of gamblers who seek treatment. 

~B. The department of health shall adopt rules requiring that all suicide deaths or attempted 
suicides identified by law enforcement agencies or medical personnel be investigated to determine 
if the victim had gambling debts or compulsive gambling behaviors that may have been a factor i in 
the cause of the suicide or the attempted suicide. 

C, The department of health shall coordinate with the bankruptcy court in New Mexico to 
obtain data on compulsive gambling behavior or gambling debt that is found by the court to be a 
factor in all bankruptcies filed in New Mexico. 

D. Beginning in fiscal year 2007, the department shall Raras: reports at five-year intervals 
to an appropriate legislative interim committee no later than August on its findings regarding 
gambling addiction and the incidence of suicides and bankruptcies that involve gambling debt or 
compulsive gambling behavior in New Mexico. Two copies of the gambling report shall be filed 
with the legislative council service library every five years beginning in August 2007. 


History: Laws 2005, ch. 331, § 1. / . 
Effective dates. — Laws 2005, ch. 331 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was.effective June 17, 2005, 90 days after 
adjournment of the legislature. 


9-7-6.7. Clearinghouse for Native American suicide prevention; 
culturally based suicide prevention initiatives. 


A. In consultation with the Indian affairs department, the interagency behavioral health 
purchasing collaborative, subject to available funding, shall establish:' 

(1) a statewide clearinghouse and technical assistance program called the "New Mexico 
clearinghouse for Native American suicide prevention" to work with the Native American suicide 
prevention advisory council to provide culturally appropriate suicide prevention, intervention and 
post-event assistance statewide to Native American individuals, families and tribes, nations and 
pueblos living with suicide, attempted suicide or the risk of suicide; and 

(2) culturally based Native American youth suicide prevention initiatives, each focused 
on the continuum of prevention, intervention and post-event assistance to Native American indi- 
viduals, families and tribes, nations and pueblos living with suicide, attempted suicide or the risk 
of suicide in rural, frontier and urban communities. 
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B. As used in this section, "Native American" means a member of a federally recsgniaen Indian 
tribe, nation or pueblo. 


prevention advisory council; and in Paragraph (1) of 
Subsection A, after "clearinghouse for Native Ameri- 
can suicide prevention to", added “work with the Native 
American suicide prevention advisory council to". ‘ 


History: Laws 2011, ch. 15, § 1; 2013, ch. 7, § 2. : 
The 2013 amendment, effective June 14, 2013, re- 
quired the clearinghouse for Native American suicide 
prevention to work with the Native American suicide 


9-7-7. Organizational units of department; powers and duties specified 
by law;.access to information... 


Those organizational units of the department and the officers of those units specified by law 
shall have all of the powers and duties enumerated in the specific laws involved. However, the 
carrying out of those powers and duties shall be subject to the direction and supervision of 
the secretary, and he shall retain the final decision-making authority and responsibility for the 
administration of any such laws as provided in Subsection B of Section 9-7-6 NMSA 1978: The 
department shall have access to all records, data and information of other state departments, 
agencies and institutions, including its own organizational units, not specifically held confiden- 


tial by law. 


History: 1978 Comp., § 9-7-7, enacted by Laws 
1977, ch. 253, § 8; 1991, ch. 25, § 19. 

Cross references. — For executive cabinet, see 9-1-3 
NMSA 1978. 

For the department of environment, see 9-7A-1 NMSA 
1978 et seq. 

For health and hospital records, see 14-6-1 to 14-6-3 
NMSA 1978. 


For state health institutions generally, see Chapter 23 : 


NMSA 1978, 

For health and safety generally, see Chapter 24 NMSA 
1978. 

For appointment and establishment of powers and du- 
ties of district health officers and assistants, see 24-1-4 
NMSA 1978. 

For development by. scientific laboratory division of 
methods to test persons operating motor vehicle under 
influence of drugs or alcohol, see 24-1-22 NMSA 1978. 


9-7-8. Directors. _ 


For duties with regard to immunization, see Chapter 24, 
Article 5 NMSA‘1978. 

For vital statistics, see 24-14-1 to 24-14-31 NMSA 1978. 

For establishment of vital statistics and health statis- 
tics bureau, see 24-14-38 NMSA 1978. 

For food generally, see Chapter 25 NMSA 1978. 

For controlled ,substances, see 30- 31-1 to) 80-31-41 
NMSA 1978. 

For occupational health and safety, see 50-9-1 to 50-9-25 
NMSA 1978. 

For pharmacy regulation and dinonnizig, see Chapter 61, 
Article 11 NMSA 1978. 

The 1991 amendment, effective’ March 29, 1991, 
substituted "9-7-6 NMSA 1978" for "7 of the Health and 
Environment Department Act" at the end of the second 
sentence, 


The secretary shall appoint with the approval of the governor "directors" of divisions established 
within the department. The positions so appointed are exempt from the Personnel Act [Chap- 


ter 10, Article 9 NMSA 1978]. 


History: 1978 Comp., § 9-7-8, enacted by Laws 
1977, ch. 253, § 9; 1991, ch. 25, § 20. 


Cross references, — For appointment of directors, see 


9-7-6B(10) NMSA 1978. 


9-7-9. Bureaus; chiefs. 


: 


The 1991 amendment, effective March 29, 1991, sub- 
stituted "divisions established" for "such divisions as are 
established" in the first sentence. 


The secretary shall establish within each division such "bureaus" as he deems necessary to carry 
out the provisions of the Department of Health Act. He shall employ a, "chief" to be the administra- 
tive head of each bureau. The chief and all subsidiary employees of the department shall be covered 
by the Personnel Act [Chapter 10, Article 9 NMSA 1978] unless otherwise provided by law, 


History: 1978 Comp., § 9-7-9, enacted by Laws 
1977, ch. 253, § 10; 1991, ch. 25, § 21. 


The 1991 amendment, effective March 29, )1991;. 
substituted "Department of Health Act" for "Health and . 


Environment Department Act" at the end of the first sen- 
“tence and made a minor’ Btylistic wigan 3 in the second 
sentence, | pis 
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9-7-9.1. Department of health; office of oral health; director. 


The secretary shall appoint a director of the department's office of oral health, who shall,be ja 
dental health care professional licensed pursuant to the Dental Health Care Act [Chapter 61, Ar- 


ticle 5A NMSA 1978]. 


History: Laws 2019, ch.,107, § 13, | 
Effective dates. — Laws 2019, ch. 107, § 19 made 
Laws 2019, ch. 107, § 13 effective June 14, 2020. 


Temporary provisions. — Laws 2019, ch, 107, -§ 17: 


provided that the department of health shall conduct an 
outcome report on the first five years of dental therapy 
practice in the state pursuant to this 2019 act. At a date 
five years following the date of the first issuance of a li- 
cense to practice dental therapy in the state, the depart- 
ment of health shall consult with the New Mexico board 
of dental health care, the New Mexico dental hygienists' 
association and the New Mexico dental association to com- 
pile and issue a report to the legislative health and human 


9-7-10. Repealed: 


Repeals. — Laws 1987, ch. 328, § 2 repealed 9-7-10 
NMSA 1978, as amended by Laws 19838, ch. 177, § 1, 


9-7-10.1. Rehabilitation centers. 


Services committee of the department's findings and rec- 
ommendations regarding dental therapy, including: 

A.’ its efficacy, effectiveness and cost; 

B, its impact on access to dental health care; 

C. the distribution of dental therapists statewide; 

D. demographic representation among dental therapists; 

E. issues related to ate abe of dental therapists 
and their scope of practice; 

F... evaluation of services delivered under indirect su- 


' pervision for recommendation to general supervision; and 


G. evaluation of services delivered under general su- 


 pervision for recommendation to indirect supervision. 


relating to creation of the behavioral health services divi- 
sion, effective June 19, 1987, 


There are created within the department of health the "northern New Mexico rehabilitation 
center" and the "southern New Mexico rehabilitation center". The centers shall be at Las Vegas 
and Roswell, respectively, and shall provide the citizens of New Mexico with physical therapy, 
speech and hearing diagnoses and therapy and family counseling services in.conjunction with 
such therapy and in cooperation with related programs of other governmental and nonprofit enti- 
ties. Such therapy and service shall be provided without regard to cligtnility d for federally funded 
vocational rehabilitation services. 


The 1991 amendment, effective March 29, 1991, sub- 
stituted "department of health" for "health and environ- 
ment department" in the first sentence. 


History: 1978 Comp., § 9-7-1021, enacted by Laws 
1983, ch. 156, § 1; 1987, ch. 328, § 1; 1991, ch. 25, § 22. 


9-7-11. Advisory committees. 


A. Advisory committees may be created. Advisory means furnishing advice, gathering infor- 
mation, making recommendations and performing such other activities as may be instructed or 
delegated and as may be necessary to fulfill advisory functions or to comply with federal or private 
funding requirements and does not extend to administering a program or function or setting policy 
unless specified by law. Advisory committees shall be appointed in accordance with the provisions 
of the Executive Reorganization Act [9-1-1 through 9-1-10 NMSA 1978]. 

B. All members of advisory committees appointed under the authority of this section shall re- 
ceive as their sole remuneration for services as a member those amounts authorized under the Per 
Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 


The 1991 amendnient, effective March 29, 1991, made 
minor stylistic changes throughout Subsection A. 


‘History: 1978 Comp., § 9-7-11, enacted by Laws 
1977, ch. 253, § 12; 1991, ch. 25, § 23. 


9.7-11.1.. Findings and purpose... . 


A. The legislature finds that good health is among our most cherished desires, To,.achieve 
optimal health requires both individual and collective responsibility and action, and therefore, 
state government must assume a leadership role by establishing and implementing policies in all 
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aspects of health. In order to fulfill its proper leadership obligation within public resource con- 
straints, the state must perform a variety of carefully tailored roles in concert with sicavideates 
the private sector and local, federal and tribal governments. 

B. The legislature also finds that health care requires a growing portion of the state's public and 
private resources and impacts a broad segment of the state's economy; a need, therefore, exists to es- 
tablish an entity for research, guidance and recommendations on health policy and planning issues. 

C. The purpose of the New Mexico health policy commission is to provide a forum for the 
discussion of complex and controversial health policy and planning issues and for the creative 
exploration of ideas, issues and problems surrounding health policy and planning, including 
the interrelations with education, the environment and economic well-being. 

D. _Itis the policy of the state of New Mexico to promote optimal health; to prevent disease, dis- 
ability and premature death; to improve the quality of life; and to assure that basic health services 
are available, accessible, acceptable and culturally appropriate, regardless of financial status. This 
policy shall be realized through the following organized efforts: 

(1) education, motivation and support of the individual in healthy bel ators 
(2) protection and improvement of the physical and social environments; 
(3) promotion of health services for early diagnosis and prevention of disease and disability; 


and 
(4) provisions of basic treatment services needed by all New Mexicans. 
History: Laws 1991, ch. 139, § rig IV, § 23, was effective June 14, 1991, 90 days after the 
Effective dates. — Laws 1991, ch. 139 contained no adjournment of the legislature. 


effective date provision, but, pursuant to N.M. Const., art. 


9-7-11.2. New Mexico health policy commission created; composition; 
duties. 


A. There is created:the "New Mexico health policy commission", which is administratively 
attached to the department of finance and administration. 

B. ‘The New Mexico health policy commission shall consist of nine members appointed by the 
governor with the advice and consent of the senate to reflect the ethnic, economic, geographic and 
professional diversity of the state. A majority of the commission members shall have no pecuniary 
or fiduciary interest in the health services industry while serving or for three years preceding ap- 
pointment to the commission. Three members shall be appointed for one-year terms, three mem- 
bers shall be appointed for two-year terms, three members shall be appointed for three-year terms 
and all subsequent appointments shall be made for three-year terms. 

C. The New Mexico health policy commission shall meet at the call of the chair and shall meet not 
less than quarterly. The chair shall be elected from among the members of the commission. Members 
of the New Mexico health policy commission shall not be paid but shall receive per diem and mileage 
expenses as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

D. The New Mexico health policy commission shall establish task forces as needed to make 
recommendations to the commission on various health issues. Task force members may include 
individuals who have expertise or a pecuniary or fiduciary interest in the health services industry. 
Voting members of a task force may receive mileage expenses if they: 

(1) are members who represent consumer interests; 
(2) are individuals who were not appointed to represent the views of the organization or 
agency for which they work; or ' 
(3) represent an organization that has a policy of not reimbursing travel expenses of 
employees or representatives for travel to meetings. 

EK. The New Mexico health policy commission shall: 

(1) develop a plan for and monitor the implementation of the state's health policy; 

(2) obtain and evaluate information from a broad spectrum of New Mexico's society to 
develop and monitor the implementation of the state's health policy; 

(3) obtain and evaluate information relating to factors that affect the ayailatality and 
accessibility of health services and health care personnel in the public and private sectors; 
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(4) perform needs assessments on health personnel, health education and recruitment 
and retention and make recommendations regarding the training, recruitment, placement and 
retention of health professionals in underserved areas of the state; 

(5) prepare and publish an annual report describing the progress in addressing the state's 
health policy and planning issues. The report shall include a workplan of goals and objectives for 
addressing the state's health policy and planning issues in the upcoming year; 

(6) distribute the annual report to the governor, appropriate state agencies and interim 


legislative committees and interested parties; 


(7) establish a process to prioritize recommendations on program development, resource 


allocation and proposed legislation; 


(8) provide information and analysis on health issues; 

(9) serve as a catalyst and synthesizer of health policy in the public and private sectors; 

(10) respond to requests by the executive and legislative branches of government; and 

(11) ensure that any behavioral health projects, including those relating to mental health 
and substance abuse, are conducted i in compliance with the requirements of Section 9-7-6.4 NMSA 


1978. 


History: Laws 1991, ch. 139, § 2; 1994, ch. 62, § 17; 
2004, ch. 46, § 9; 2005, ch. 72, § 1. 


Cross reference. — For the New Mexico Telehealth ° 
and Health Information Technology Commission Act, see. , 


24-1G-1 NMSA 1978 et seq. 

The 2005 amendment, effective June 17, 2005, in- 
creased the number of members on the health policy 
commission to nine members; provided that a majority of 
members cannot have a pecuniary or fiduciary interest in 
the health services industry while serving as a member 
or three years preceding appointment to the commission 
and provided that three members shall be appointed for 
one-year terms. 


The 1994 amendment, effective March 4, 1994, de- 
leted "health and environment" following "attached to 
the", and inserted "of finance and administration", in 
Subsection A; inserted "and shall meet", and deleted "and 
not more than once a month" following "quarterly", in 
the first sentence of Subsection C; rewrote Subsection D 
and inserted Paragraphs D(1) to D(3); substituted "moni- 
tor the implementation of" for "implement" in Paragraph 
(2); inserted "and health care personnel" and made a 
minor stylistic change in Paragraph E(3); and rewrote 
Paragraph E(4), which formerly read: "identify the ele- 


ments necessary to coordinate an effective system to 


meet the state's need for health care personnel". 


The 2004 amendment, effective May 19, 2004, added 
Subsection E(11). 


9-7-11.3. Task force created; responsibilities; participants; funding. 


A. The “health care providers licensing and credentialing task force" is created under the di- 
rection of the New Mexico health policy commission to study and make recommendations for the 
consolidation and simplification of the health care licensure processes. The task force shall make 
recommendations for the establishment of a web site portal for licensure to facilitate and comple- 
ment or replace the present system conducted by individual health care provider boards and for a 
central database for credentialing information to simplify and eliminate duplication of effort. 

B. The task force shall study and make recommendations to the superintendent of insurance on 
health care provider credentialing issues and obstacles to one-time efforts by providers to meet all 
necessary requirements to practice independently or as a provider for any appropriately licensed 
health care organization or facility. The task force shall study and recommend, if practicable, use of 
credentialing expertise developed by a statewide association of hospitals. 

C. The task force shall include participation by the New Mexico health policy commission; the 
department of health; the New Mexico medical board; the board of nursing; other health care pro- 

-vider boards; the regulation and licensing department; the office of superintendent of insurance; 
the human services department; the office of the attorney general; other affected state agencies; 
members of the health care industry, including statewide associations and societies representing 
providers, hospitals and other affected facilities; insurers; other ure party payers; health care 
advocates; and members of the public. 

D. The New Mexico health policy commission, Fecrabhit with the New Mexico medical board 
and the board of nursing, shall hire an information technology project manager to work under the 
commission to design, implement and maintain a web site portal for licensure and a central data- 
base for credentialing of health care providers. 
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History: Laws 2003, ch. 235, § 2; 2013, ch. 74, § 4. in Subsection C,.after*"licensing department; the", added 
The 20183 amendment, effective March 29, 2013, "office of superintendent of" and after! ‘insurance’, deleted 
transferred task force participation from the public regu- eT of the public regulation commission". 


lation commission to the superintendent of insurance; and 


9-7-11.4. Compulsive gambling council; duties; membership. 

A. The' ‘compulsive gambling council" is created. The council is administratively attached to 
the department pursuant to the Executive Reorganization Act [9-1-1 through 9-1-10 NMSA 1978]. 
The council consists of the following fifteen members, all of whom shall be appointed by and serve 
at the pleasure of the governor: 

(1) the secretary or the secretary s designee, who shall serve as chair of the council; 

(2) amember of the governor's staff; 

(3) amember of the gaming control board; 

(4) amember of the board of directors of the New Mexico lottery aren 

(5) amember of a fraternal organization that sponsors gambling; 

(6) two persons with expertise in the field of compulsive gambling; 

(7) two Native American representatives from a tribe or pueblo, with gaming operations; 

(8). two representatives of the non-Native American gaming industry; 

(9) two representatives from the behavioral health profession; and 

(10) two representatives from the general public. ' 

B. The council shall meet regularly and at the call of the chair. 

C. A majority of the council constitutes a quorum. 

D. Council members shall serve voluntarily and shall receive no'per diem for their services or 
travel expenses. 

E. The council shall: | 

(1) develop and implement a New Mexico atrdtanie preven tint and treatment of compulsive 
gambling plan; 

(2) recommend to the department compulsive. gambling prevention and treatment 
standards; 

(3) collaborate with the appropriate state agencies to link compulsive gambling data collec- 
tion and referral information to crisis response hotlines or youth and domestic violence initiatives; 

(4) collaborate with the department to TOBE data collection regarding gambling-related 
suicide, bankruptcies and domestic violence; . «__, 

(5) collaborate with the department and the aging and long-term services. department to 
educate New Mexico.seniors through prevention training and materials regarding the recognition 
and treatment of compulsive gambling problems; and, 

(6) develop and recommend to the governor.a voluntary self-exclusion program, 

F. Beginning in 2008, the council shall submit an annual report to the governor and the appro- 
priate legislative interim committee reporting the key findings and progress on implementation of 
the New Mexico strategic prevention and treatment of compulsive gambling plan. 

G.. Two copies of the annual.report shall be filed with the legislative council service library 
annually beginning in August 2008, . 


History: Laws 2006, ch. 8, § 1, . Iv, 8 23, was s effective che 17, 2006, 90 days after A 
Effective dates. — Laws 2006, ch. 8 contained no ef- ment of the Day ee 
fective date provision, but, pursuant to ‘N.M, Const., art. 


9-7-11.5. Native American suicide prevention advisory council; created; 
terms; quorum; meetings. | | 


A. There is created a "Native American suicide prevention advisory council", The council shall 
consist of eleven voting members and shall assist in developing policies, rules and priorities for the 
New Mexico clearinghouse for Native American suicide prevention. 

B. The members of the Native American suicide prevention advisory council shall be appointed 
as follows: 
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(1) one member representing the eight northern Indian pueblos appointed by the chair of 
the eight northern Indian pueblos council, incorporated; . 

(2) one member representing both the Pueblo of Laguna and the Pueblo of Zuni appointed 
by the chair of the all Indian pueblo council; 

(3) one member representing the all Indian pueblo council appointed by the chair of the all 
Indian pueblo council; 

(4) one member representing the southern pueblos. appointed by the chair of the ten south- 
ern Indian pueblos council; 

(5) one member representing the eastern Navajo Nation appointed by the president of the 
Navajo Nation; 

(6) one member representing the western Navajo Nation appointed by the president of the 
Navajo Nation; 

(7) one member representing the Mescalero Apache Tribe appointed by the president of 
the Mescalero Apache Tribe; 

(8) one member representing the Jicarilla Apache Nation appointed by the president.of 
the Jicarilla Apache Nation; 

(9) one member representing the utbari Native American population appointed by the 
president of the national Indian youth council, incorporated; and 

(10) two members appointed by the chancellor for health sciences of the university of New 
Mexico, one member being a member of a federally recognized Indian nation, tribe or pueblo. 

C. The council shall elect from among its members a chair, vice chair, secretary and treasurer. 

D. The members of the Native American suicide prevention advisory council shall be appointed 
for overlapping terms of six years each. No more than six of the members shall belong to the same 
political party. The members first appointed to the council shall determine by lot from among their 
group four members to serve two-year terms, four members to serve four-year terms and three 
members to serve six-year terms. If a position on the council becomes vacant for any reason, the 
successor shall be selected by the original appointing authority in the same manner as the original 
appointment was made and shall serve for the remainder of the term vacated. 

E. A majority of council members shall constitute a quorum to take action as the council. No 
act of the council is valid unless concurred to by a majority of its members present at a meeting at 
which a quorum exists. 

F. The Native American suicide prevention advisory council shall meet at the call of the chair 
or at a time requested in a written request to the chair by four members, but not less than twice 
each calendar year. 


History: Laws 2013, ch. 7, § 1. IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 20138, ch. 7 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-7-12. Cooperation with the federal government; authority of 
secretary; single state agency status. 


A. The department is authorized to cooperate with the federal government in the administra- 
tion of health programs in which financial or other participation by the federal government is au- 
thorized or mandated under state or federal laws, regulations, rules or orders. The secretary may 
enter into agreements with agencies of the federal government to implement health programs 
subject to availability of appropriated state funds and any provisions of state laws applicable to 
such agreements or participation by the state. 

B. The governor or the secretary may by appropriate order designate the department or any orga- 
nizational unit of the department as the single state agency for the administration of any health pro- 
gram when such designation is a condition of federal financial or other participation in the program 
under applicable federal law, regulation, rule or order. Whether or not a federal condition exists, the 
governor may designate the department or any organizational unit of the department as the single 
state agency for the administration of any health program. No designation of a single state agency 
under the authority granted in this section shall be made in contravention of state law. 
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History: 1978 Comp., § 9-7-12, enacted by Laws sentence in Subsection A and deleted "or environmental" 
1977, ch. 258, § 18; 1991, ch. 25, § 24. following "health" in the second sentence in Subsection A 
The 1991 amendment, effective March 29, 1991, de- © and in the first and second sentences in Subsection B. 


leted "and environmental" following "health":in the first 


9-7-13. Repealed. 


Repeals. — Laws 1991, ch. 25, § 36 repealed 9-7-13 environment, effective March 29, 1991. For provisions 
NMSA 1978, as enacted by Laws 1977, ch. 253, 8 76, re- of former section, see the 1990 NMSA 1978 on NMOne 
lating to exemptions of the environmental improvement Source.com, 


board from the authority of the secretary of health and 


9-7-14, 9-7-15. Recompiled. 


Recompilations. — In 1991, former 9-7-14 and 9-7- 
15 NMSA 1978 were recompiled as 9- 7A-13 and 9- 7A-14 
NMSA 1978. F 


9-7-16. Rate equalization for community-based service contractors. 


The deniricentt of health shall as all measures reasonably necessary to ensure that any 
funds appropriated to the developmental disabilities division of the department of health for rate 
equalization for community contract. agencies are used to increase contractor payments to pro- 
vide equitable rates for community contract agencies based upon the variable cost reimbursement 
study performed for the ee Sars 


History: Laws 1992, ch. 82, § 1. 


9-7-17. Substance abuse education fund. 


There is created the "substance abuse education fund" which shall be controlled by the agency. 
All money collected or received under the state laws for the purpose of substance abuse education 
shall be paid over to the state treasurer to the credit of the substance abuse education fund, and 
the fund shall not be transferred to another fund. The money in the fund shall be used for the pur- 
pose of providing additional funding for substance abuse educational programs in the local school 
districts. The drug abuse agency, in coordination with the state department of pubic education 
and local school boards, shall: 

A. develop and provide funds for substance abuse education curricula and materials for 
the public school system; 

B. provide substance epuse educational programs to public school staff, parents and 
students; and 

C. assist local schools in davttouine cxtuidentt and faculty support aad intervention 
groups. 


History: 1978 Comp., § 26-2-4.1, enacted by Laws * Recompilations. — Laws 1999, ‘ch. 270, § 9 recompiled 
1987, ch. 265, § 5; 1989, ch. 324, § 20; 1978 Comp., § 26- . former 26-2-4.1 NMSA ‘1978 as 9- 7- 17 NMSA 1978, —s 
2-4.1, recompiled as 1978 Comp., § 9-7-17 by Laws... tive July 1, 1999. 

1999, ch. 270, § 9. | ' The 1989 amendment, effective ‘April 7,.1989, deleted 


"including all earned income therefrom" following ' beste 
the fund" in the second sentence. {9 


i 


9-7-17.1. Repealed. 


Repeals. — Laws 2021 (1st S.S.), ch. 4,.§ 72 repealed June’ 29, 2021, 2021. For provisions of former Section, see 
9-7-17.1 NMSA 1978, as enacted by Laws 2012, ch. 42; the 2020 NMSA 1978 on sansa can ses com, . 
§ 1, relating to medical cannabis fund, reporting, effective, 
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9-7-18. Drug testing for health care providers in state health care 
| facilities; grounds; rulemaking. 


A. Ahealth care ‘provider hired to provide direct care to patients in a state health care facility 
shall be tested for illicit and prescription drug and alcohol abuse prior to employment and subject 
to random drug testing thereafter. 

B. A health care provider providing direct care to patients in a state health care facility who 
is reasonably suspected of abusing illicit or prescription drugs or alcohol while working spall 
undergo drug testing without prior notice to the health care provider. 

C. The department of health shall promulgate rules to establish: 

(1) when a health care provider is reasonably suspected of abusing Mako or prescription 
drugs or alcohol while working; 

(2) the protocol governing testing for illicit and prescription drugs and alcohol; 

(3) -what. persons shall be considered reliable reporting parties for the purposes of this 
section; 

(4) any disciplinary action, addiction interventions or fines pursuant to this section; and 

(5) the definition of "direct care" for the purposes of this section. 

D. When promulgating rules pursuant to Subsection D of this section, the department of health 
shall consult with representatives from: 

(1) the New Mexico medical board; 

(2) the board of nursing; and 

(3) the New Mexico medical review commission, 

E. For the purposes of this section: 

(1) “health care provider" means any health care staff member. who is licensed, certi- 
fied or otherwise authorized. or permitted by law to provide direct unsupervised health care to 
a patient; 

(2) "illicit or prescription drug" means a substance listed in any of Schedules I through V 
of the Controlled Substances Act [Chapter 30, Article 31 NMSA 1978]; and 

(3) "state health care facility" means a hospital, an entity providing services for the devel- 
opmentally disabled, a shelter care home, a free-standing hospice or a home health agency that 
the department of health operates. 

F. Results of drug tests made pursuant to the provisions of this section shall be treated as 
confidential medical information, and only aggregate test data shall be subject,to review by the 
department of health. 

G. A person who in good faith frit that a health care provider has been abusing illicit or 
prescription drugs or alcohol while working shall not be held liable for civil damages as a result of 
the report; provided that the health care provider reported as abusing illicit or prescription drugs 
or alcohol shall have the right to sue for damages sustained as a result of negligent or intentional 
reporting of inaccurate information or the disclosure of information to an unauthorized person. 


History: Lave 2011, ch. 90, § 1. IV, § 23, was effective June 17, 2011, 90 days after, the 

Effective dates. — Laws 2011, ch. 90 contained no ef- adjournment of the legislature. 
fective date provision, but, lal a to N.M. Const., art. Ss 
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duties specified by law; access to information. 


107 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


9-7A-1 EXECUTIVE DEPARTMENT : 9-7A-4 


Sec, Sec. 

9-7A-13. Water quality control commission; exemptions 9-7A-16, Uranium miethe reclamation; Seadenanat of 
from authority of secretary of environment. environment; duties. 

9-7A-14. Occupational health and safety review com- 9-7A-17. Uranium mining reclamation revolving fund; 
mission; exemptions from authority of sec- created. 


retary of environment. 
9-7A-15. Technical advisory committee ‘created; duties 
and powers of the committee. 


9-7A-1. Short title. 


Sections 1 through 12 [9-7A-1 through 9-7A-12 NMSA 1978] of this act may be cited as the 
"Department of Environment Act". | : | 


History: Laws 1991, ch. 25, § 1. Emergency clauses. — Laws 1991, ch. 25, § 38 contained 
an emergency clause and was approved March 29, 1991. 


9-7A-2. Definitions. 


As used in the Department of Environment Act: 

A. "board" means the environmental improvement board; 

B. "department" means the department of environment created under the Department of 
Environment Act; and 

C. "secretary" means the secretary of environment. 


History: Laws 1991, ch. 25, § 2. , Emergency clauses, — Laws 1991, ch. 25, § 38 contained 
) an emergency clause and was approved March 29, 1991. 


9-7A-3. Purpose. 


The purpose of the Department of Environment Act is to establish a single department to ad- 
minister the laws and exercise the functions relating to the environment formerly administered 
and exercised by the health and environment department. 


History: Laws 1991, ch. 25, § 3. Emergency clauses. — Laws 1991, ch. 25, § 38 con- 
tained an emergency clause and was approved March 29, 
1991. . 


9-7A-4, Department established. 


There is created in the executive: branch the "department of environment". The department 
shall be a cabinet department and shall include, but not be limited to, an information technology 
division and the programs and functions of the environmental improvement division. All refer- 
ences in the law to the environmental improvement agency or the environmental improvement 
division of the health and environment department shall be construed to mean the department. 
All references to the director of the environmental improvement division shall be construed to 
mean the secretary. The department shall consist of the staff of the environmental improvement 
division and such other powers, duties and personnel of the former health and environment de- 
partment as may be assigned by the governor pursuant to executive order. 


History: Laws 1991, ch. 25, § 4; 2005, ch, 110, § 4. For the Rural Infrastructure Act, see 75-1-1 NMSA 1978 
Cross references, — For environmental improvement et seq. 
generally, see Chapter 74 NMSA 1978. The 2005 amendment, effective June 17, 2005, creates 
For powers of environmental improvement department, the information technology division within the depart- 
see 74-1-6 NMSA 1978 et seq. ment of environment. 
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9-7A-5. Secretary of environment; appointment. 


A. The administrative head of the department is the "secretary of environment", who shall be 
appointed by the governor with the consent of the senate and shall serve in the executive cabinet. 

B. The secretary shall serve and have all the duties, responsibilities and authority of that 
office during the period of time prior to final action by the senate confirming or rejecting his ap- 
pointment. | 


History: Laws 1991, ch. 25, § 5. ath, Emergency clauses. — Laws 1991, ch.,25, § 38 con- 
m4 tained an emergency clause and was approved March 29, 
1991. 


9-7A-6. Secretary; duties and general powers. 


A. The secretary is responsible to the governor for the operation of the department. It is his 
duty to manage all operations of the department and to administer and enforce the laws with 
which he or the department is charged. 

~B...To perform his duties, the secretary has every power expressly enumerated in the laws, 
whether granted to the secretary, the department or any division of the department, except 
where authority conferred upon any division is explicitly exempt from the secretary's authority 
by statute. In accordance with these provisions, the secretary shall: 

(1) except as otherwise provided in the Department of Environment Act, exercise general 
supervisory and appointing authority over all department employees, subject to any applicable 
personnel laws and regulations; 

(2) delegate authority to subordinates as he deems necessary and appropriate, clearly de- 
lineating that delegated authority and the limitations thereto; 

(3) organize the department into those organizational units he deems will enable it to 
function most efficiently, subject to any provisions of law requiring or establishing specific organi- 
zational units; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge his duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
the law, to assure implementation of and compliance with the provisions of law for which adminis- 
tration or execution he is responsible and tto enforce those orders and instructions by appropriate 
administrative action or actions in the courts; 

(6) conduct research and studies that will improve the operations of the department and 
the provision of services to the citizens of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective of improving the 
operations and efficiency of administration; 

(8) prepare an annual budget of the department; 

(9) appoint, with the governor's consent, a "director" for each. division. These appointed 
positions are exempt from the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 
Persons appointed to these positions shall serve at the pleasure of the secretary; 

(10) give bond in the penal sum of twenty-five thousand dollars ($25,000) and require 
directors to each give bond in the penal sum of ten thousand dollars ($10,000). conditioned upon 
the faithful performance of duties, as provided in the Surety Bond Act [10-2-13 through 10-2-16 
NMSA 1978]. The department shall pay the costs of those bonds; and 

(11) require performance bonds of department employees and officers as he deems neces- 
sary, as provided in the Surety Bond Act. The department shall pay the costs of those bonds. 

C, The secretary may apply for and receive, with the governor's approval and in the name of 
the department, any public or private funds, including, but not limited to, United States govern- 
ment funds, available to the department to carry out its programs, duties or services. 
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D. The secretary may make and adopt such reasonable and procedural rules'and regulations 
as may be necessary to carry out the duties of the department and its divisions. No rule or regula- 
tion promulgated by the director of any division in carrying out the functions and duties of the 
division shall be effective until approved by the secretary unless otherwise provided by statute. 
Unless otherwise provided by statute, no procedural regulation affecting any person or agency 
outside the department shall be adopted, amended or repealed without a public hearing on the 
proposed action before the secretary or a hearing officer designated by the secretary. The public 
hearing shall be held in Santa Fe unless otherwise permitted by statute. Notice of the subject 
matter of the regulation, the action proposed to be taken, the time and place of the hearing, the 
manner in which interested persons may present their views and the method by which copies of 
the proposed regulation, proposed amendment or repeal of an existing regulation may be obtained 
shall be published once at least thirty days prior to the hearing date in a newspaper of general cir- 
culation and mailed at least thirty days prior to the hearing date to all persons who have made a 
written request for advance notice of hearing. All rules and regulations shall be filed in accordance 
with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 1991, ch. 25, § 6. Emergency clauses, — Laws 1991, ch. 25,8 38 contained 
: an emergency clause and was approved March 29; 1991. 


9-7A-7. Organizational units of the department; powers and duties 
specified by law; access to information. 


Those organizational units of the department and the officers of those units specified by law 
shall have all.of the powers and duties enumerated.in the specific laws involved. However, the 
carrying out of those powers and duties shall be subject to the direction and supervision of the 
secretary, and he shall,retain the final decision-making authority and responsibility for the admin- 
istration of any laws as provided in Subsection B of Section 6 [9-7A-6 NMSA 1978] of the Depart- 
ment of Environment Act. The department shall have access to all records, data and information 
of other state departments, agencies and institutions, including its own organizational units, not 
specifically held confidential by law. 


History: Laws 1991, ch.25,§7. _. a Emergency clauses, — Laws 1991, ch. 25, § 38 con- 
: tained an emergency clause and was approved March 29, 
1991. 


9-7A-8. Directors. 


The secretary shall appoint with the approval of the governor "directors" of divisions established 
within the department. The positions so appointed are exempt from the Personnel Act ae 
ter 10, Article 9 NMSA 1978]. 


: 


D History: Laws 1991, ch. 25, § 8. | ~~ Emergency clauses. — Laws 1991, ch. 25, § 38 con- 


tained an emergency clause and was approved ‘Mareh 29, 
1991, 


9-7A-9. Bureaus; chiefs. | 


The secretary shall establish within eal division such "bureaus" as » deems Abedshaly to 
carry out the provisions ‘of the Department of Environment Act. He shalbemploy a "chief" to be 
the administrative head of each bureau. The chief and all'subsidiary employees of the department 
shall be covered by the a ntasren Act falas se — 9 NMSA one unless otherwise pro- 
vided by law. 


History: fan 1991, ch. 25, § 9. Emergency clauses. — Laws 1991, ch. 25, § 38 con- 


tained an emergency clause and was approved March 29, 
1991, 
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9-7A-10. Advisory committees. 


A. Advisory committees may be created. "Advisory" means furnishing advice, gathering in- 
formation, making recommendations and performing such other activities as may be instructed 
or delegated and as may be necessary to fulfill advisory functions or to comply with federal or 
private funding requirements and does not extend to administering a program or function or set- 
ting policy unless specified by law. Advisory committees shall be appointed in accordance with the 
provisions of the Executive Reorganization Act [9-1-1 through 9-1-10 NMSA 1978]. 

B. All members of advisory committees appointed under the authority of this section shall 
receive as their.sole remuneration for services as a member those amounts authorized under the 
Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 


History: Laws 1991, ch. 25, § 10. Emergency clauses. — Laws 1991, ch. 25, § 38 con- 
tained an emergency clause and was approved March 29, 
1991. 


9-7A-11. Cooperation with the federal government; authority of 
secretary; single state agency status. 


A. The department is authorized to cooperate with the federal government in the admin- 
istration of environmental programs in which financial or other participation by the federal 
government is authorized or mandated under state or federal laws, regulations, rules or orders. 
The secretary may enter into agreements with agencies of the federal government to implement 
environmental programs subject to availability of appropriated state funds and any provisions 
of state laws applicable to such agreements or participation by the state. ’ 

B. The governor or the secretary may by appropriate order designate the department or any 
organizational unit of the department as the single state agency for the administration of any 
environmental program when that designation is a condition of federal financial or other partici- 
pation in the program under applicable federal law, regulation, rule or order. Whether or not a 
federal condition exists, the governor may designate the department or any organizational unit of 
the department as the single state agency for the administration of any environmental program. 
No designation of a single state agency under the authority granted in this section shall be made 
in contravention of state law. ~ 


History: Laws 1991, ch. 25, § 11. Emergency ‘clauses,’— Laws 1991, ch. 25, § 38 con-. 
tained an emergency clause and was approved March 29, 
1991. 


9-7A-12. Environmental improvement board; exemptions from 
authority of secretary. 


The environmental improvement board shall receive staff support from the department. All 
powers, duties and responsibilities of the environmental improvement board under Sections 25- 
1-1 through 25-1-14, 25-2-1 through 25-2-19, 25-5-1 through 25-5-9, 50-9-1, through 50-9-25, 74- 
1-1 through 74-1-11, 74-2-1 through 74-2-17, 74-3-1 through 74-3-16, 74-4-1 through '74-4-13, 
74-4A-1 through 74-4A-19, 74-6B-1 through 74-6B-11 [repealed], 74-7-1 through 74-7-8, 7-8-1 
through 7-8-3 [74-8-1 through 74-8-3], 74-9-1 through 74-9-42 and 75-1-1 through 75-1-6 NMSA 
1978 are explicitly exempt from the authority of the secretary under the provisions of Subsection 
B of Section 6 [9-7A-6 NMSA 1978] of the Department of Environment Act. 


History: Laws 1991, ch. 25, § 12. correct an apparent typographical error and is not part 
Emergency clauses. — Laws 1991, ch. 25, § 38 contained of the law. 
an emergency clause and was approved March 29, 1991. Laws 1998, ch. 298, § 5 repealed 74-6B-11 NMSA 1978, 


Bracketed material. — The bracketed material effective April 7, 1993. 
"74-8-1 through 74-8-3" was inserted by the compiler to 
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9-7A-13. Water quality control commission; exemptions from authority 
of secretary of environment, 


The water quality control commission shall receive staff support from the department of envi- 
ronment. All powers, duties and responsibilities of the water quality control commission under 
Sections 47-6-11, 74-6-3 through 74-6-8, 74-6-10 and 74-6-12 NMSA 1978 are hereby explicitly 
exempted from the authority of the secretary under provisions of Subsection B of Section 6 [9- 7A-6 
NMSA 1978] of the Department of Environment Act. | 


History: 1978 Comp., § 9-7-14, enacted by Laws and 74-6-12: NMSA 1978 are hereby explicitly exempted 
1977, ch. 253, § 77; recompiled as 1978 Comp., § 9-7A- from,the authority of the secretary of health and environ- 
18; 1991, ch. 25, § 25. ment under provisions of Subsection B of Section 7 of the 

The 1991 amendment, effective March 29, 1991, Health and Environment Department Act". 


deleted "health and" preceding "environment" in the 


catchline; substituted "department of environment" for ANNOTATIONS 

“environmental improvement division of the health and Am, Jur. 2d, A.L.R. and C.J.S. references, — Validity 
environment department” in the first sentence; and re- of statute prescribing standard of purity of water furnished 
wrote the second sentence, which read "All powers, du- for human consumption, 6.A.L.R. 475. 

ties and responsibilities of the -water quality control Validity of statute, ordinance or other measure in- 


commission under Sections 47-6-11, 61-30-4, 61-30-5, } ehémitadl teed iba or ioublc water supply, 43 
61-30-7 through 61-30-9, 74-6-8 through 74-68, 746-10 «1 pojaeg ee patent pe 


9-7A-14. Occupational health and safety review commission; 
exemptions from authority of secretary of environment.. 


The occupational health and safety review commission shall receive staff support from the 
department of environment. All powers, duties and responsibilities of the occupational health 
and safety review commission under Sections 50-9-9, 50-9-17 and 50-9-24 NMSA 1978 are hereby 
explicitly exempted from the authority of the secretary under provisions of Subsection B of Sec- 
tion 6 [9-7A-6 NMSA 1978] of The [the] Department of Environment Act. 


History: 1978 Comp., § 9-7-15, enacted by Laws improvement division of the health and environment 


1977, ch. 258, § 78; recompiled as 1978 Comp., § 9-7A- department"; and rewrote the second sentence, which 
14; 1991, ch, 25,'§ 26, read "All powers, duties and responsibilities of the oc- 

Bracketed material. — The bracketed material was cupational health and. safety review commission under 
inserted by the compiler and is not part of the law. 50-9-9, 50-9-17 and 59-9-24 NMSA 1978 are hereby ex- 

The 1991 amendment, effective March 29, 1991, de- plicitly exempted from the authority of the secretary of 
leted "health and" preceding "environment" in the catch- health and environment under provisions of Subsection 
line; in.the first sentence, substituted "receive" for "review" B of Section 7 of the Health and Environment Depart- 
and "department of environment" for "environmental ment Act", 


9-7A-15. Technical advisory committee created; duties and eats of 
the committee. 


A. The "wastewater technical advisory committee" is created. The committee shall consist of 
five members to be appointed by and to serve at the pleasure of the patio of environment. The 
members shall include: 

(1) a wastewater treatment system engineer with at keget ten seni of experience in vmiastel 
water system design and construction; 

(2). a faculty member from a university or bolle Todatad within New Mexico sith a mini- 
mum of a master's degree in biological science, microbiology, soil science or engineering, and with 
a minimum of ten years.of work or academic experience with wastewater treatment or wastewater 
treatment facility management; 

(3) arepresentative from the New Mexico state university water utilities technical assis- 
tance program; 

(4) aclass IV certified wastewater operator with. at least ten years of experience; and 

(5) arepresentative from the New Mexico home builders association. | 
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B. The term of appointed members shall be three years. Members shall ‘serve until their suc- 
cessors are appointed: Vacancies occurring in the membership of an Pampa tg member shall be 
filled by the secretary for the remainder of the unexpired term. 

- C. -The committee shall conduct open meetings as:needed, but not less than quarterly. 

D. The department of ertvironiterh shall provide technical and: legal assistance to the commit- 
tee as needed. | 

EK. The bonimittne shall: 

(1) establish procedures, practices ann polivieg governing the committee's activities; 

(2) provide standardized objective evaluation of wastewater treatment and disposal tech- 
nologies for both large- and small-flow domestic, commercial and agricultural wastewater systems 
and submit its findings to the secretary for final approval by the secretary, who shall add the 
wastewater treatment and disposal technologies to the list of approved technologies maintained 
by the department, including the ground water quality bureau and the liquid waste program of 
the field operations division of the department of environment and their constituent agencies; and 

(3) maintain a current list of approved wvasuawateb technologies accessible by the public on 
the department's internet site. 

F. Members of the committee shall receive reimbursement for expenses incurred in the per- 
formance of their duties pursuant to the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 
1978] and shall receive no other compensation, perquisite’ or allowance. Expenditures for this 
purpose Bhat be made from the budgeted funds of the department. 


History: Laws 2008, ch. 99, §'1. IV, § 23, was effective June 20, 2008, 90 days after ad- 
Effective dates. — Laws 2003, ch. 99 contained no ef- journment of the legislature. 
fective date provision, but; pursuant to N.M,;Const., art, 


9-7A-16. Uranium mining reclamation; department of environment; 
duties. 


A. The department of'environment shall: 

(1). coordinate‘efforts across the state to clean up and reclaim former uranium mine and 
mill sites. The energy, minerals and natural resources department; the Indian affairs department; 
the office of natural resources trustee; the state land office; the department of game and fish; the 
cultural affairs department; the department of health; the workforce solutions department; the 
economic development department; and the department of transportation shall work in conjunc- 
tion with the department of environment to support the baa ent h duties as they relate to'the 
purposes of the respective departments and agencies; 

(2) develop a strategic plan for the cleanup of uranium mine and mill sites throughout the 
state, including reclamation goals, time lines for the completion of cleanup activities at specific 
sites and anticipated funding requirements. The department of environment shall consult with 
the departments and agencies enumerated in Paragraph (1) of this subsection in the development 
of the strategic plan and include in the strategic pee the respective agencies' and departments' 
input; 

(3) establish an effective mechanism for bonistdtation and coordination with the federal 
government; Indian nations, tribes and pueblos; communities impacted by uranium mining; and 
other states on uranium mine and mill reclamation activities; 

(4) work with the economic development department, workforce solutions department and 
industry to establish uranium mine and mill reclamation as a target economic development in- 
dustry in New Mexico, including the creation, coordination and promotion of worker training and 
business development programs for reclamation activities; 

(5) develop, maintain and update on a regular basis a centralized repository of uranium 
mine and mill sites and reclamation activities. The repository shall include, at minimum, the lo- 
cation of uranium mine and mill sites, information about the ownership and legal ‘jurisdiction of 
each site and each site's cleanup status and shall use any information currently maintained or 
possessed by the energy, minerals and natural resources. department relating to uranium mine 
and mill sites; and 
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(6) on.an annual basis, report to the radioactive and hazardous materials committee on 
the department of environment's activities in the preceding year. The department of environment 
shall consult with the departments and agencies enumerated in Paragraph (1) of this subsection 
and include in the report the activities undertaken by the respective departments:and agencies in 
the preceding year that are related to uranium mine and mill site reclamation. 

B. The secretary of environment shall create a uranium mine reclamation coordinator position 
and employ additional staff as needed for the eparenene of environment to carry out the provi- 
sions of this section. 


History: Laws 2022, ch. 26, § 1.. IV, § 23, was effective May 18, 2022, 90 Widaye after adjourn- 
Effective dates, — Laws 2022, ch. 26 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-7A-17. Uranium mining reclamation revolving fund; created. 


A. The "uranium mining reclamation revolving fund" is created in the state treasury. The ura- 
nium mining reclamation revolving fund consists of appropriations, gifts, grants, donations and 
money received by the department of environment or the energy, minerals and natural resources 
department from the federal government or other state agencies and other sources for conducting 
uranium mine and mill reclamation activities. Money recovered for the state by or on behalf of the 
department of environment or the energy, minerals and natural resources department from ura- 
nium mine or mill reclamation related litigation or settlements shall be deposited in the uranium 
mining reclamation revolving fund. 

B. The uranium mining reclamation revolving fund shall = administered by the devertaane of 
environment. Money in the fund is subject to appropriation by the legislature. Expenditures may 
be made from the fund for the department of environment or.the energy, minerals and natural 
resources department to undertake projects to reclaim uranium mine and mill sites, including the 
acquisition of tools and equipment; expenses incurred by the department of environment or the 
energy, minerals and natural resources department in planning, supervising and completing ura- 
nium mine and mill reclamation projects; and expenses incurred in litigation involving uranium 
mine or mill sites; provided that money in the fund shall not be used for the operational expenses 
of the department of environment or the energy, minerals and natural resources department. Dis- 
bursements from the fund shall be made by warrant of the secretary of finance and administration 
pursuant to vouchers signed by the secretary of environment or the secretary of energy, minerals 
and-natural resources or their designees. 

C. Money in the uranium mining reclamation revolving fund shall not revert to the general 
fund at the end of a fiscal year. 


History: Laws 2022, ch, 26, § 3. IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
Effective dates. — Laws 2022, ch. 26 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 8 


Human Services Department 


ec. Sec, 


Ss 
9-8-1, Short title. . 9-8-7,2. Cooperation with the New Mexico health insur- 
9-8-2. Definitions. ance exchange, 
9-8-3. Purpose. 9-8-7.3. Incarcerated . individuals; behavioral health 
9-8-4, Department established. services; county funding program. 
9-8-5, Secretary of human services; appointment. 9-8-7.4. Incarcerated individuals; behavioral health 
9-8-6. Secretary; duties and general powers. services; county funding program. 
9-8-7, . Organizational units of department; powers and du- 9-8-8,, Administratively attached agencies, 

ties specified by law; access to information, . 9-8-9. Directors. 
9-8-7,1. Behavioral health services division; powers and 9-8-10. Bureaus; chiefs. 

duties of the human services department. | —-9-8-11.' Advisory committees. 
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Sec. Sec. 

9-8-12. Cooperation sith the federal government; au- 9-8-13. Authority to conduct social services. 
thority of secretary; single state agency 9-8-14, Responsibility; abuse or neglect: 
status. 


9-8-1. Short title. 
Chapter 9, Article 8 NMSA 1978 may be cited as the "Human Services Department Act". 


History: 1978 Comp., § 9-8-1, enacted by Laws The 2007 amendment, effective June 15, 2007, 
1977, ch. 252, § 1; 2007, ch. 8265, § 2. changed the statutory reference to the act. 


9-8-2. Definitions. 


As.used in the Human Services Department Act: 

A. "department" means the human services department created under the Human. Services 
Department Act; and 

B.. "secretary" means the secretary of the department. 


History: 1978 Comp., § 9-8-2, enacted by Laws ‘Effective dates. — Laws 1977, ch. .252, § 48 made 
1977, ch, 252, § 2. Laws 1977, ch. 252, § 2 effective March 31, 1978. 


9-8-3. Purpose. 


The purpose of the Human Services Department Act is to establish a single, unified department 
to administer laws and exercise functions relating to human services and formerly administered 
and exercised by the administrative services unit, the’state welfare and social services agencies of 
the health and social services department and the committee on children and youth. 


History: 1978 Comp., § 9-8-3, enacted by Laws. 
1977, ch. 252, § 3; 1979, ch. 203, § 7; 1979, ch. 204, § 1; 
1979, ch. 280, § 1; 1981, ch. 88, § 1. 


9-8-4, Department established. 


A. There is created in the executive branch the "human services department", The department 
shall be a cabinet department and shall consist of, but not be limited to, six divisions as follows: 
(1) the income support division; 
(2) the administrative services division; 
(3) the medical assistance division; 
(4) the child support enforcement division; 
(5) the behavioral health services division; and 
(6) the information technology division. 

B...All references in the law to the behavioral health services division of the department of 
health or to the mental health division of the department of health in Sections 29-11-1 through 29- 
11-7 NMSA 1978 or to the department of health in Sections.43-2-1.1 through 43-2-23 NMSA 1978 

shall be construed, as referring to the human services department. 


History: 1978 Comp., § 9-8-4, enacted by Laws For delinquent, abused and neglected children, see 32A- 
1977, ch. 252, § 4; 1981, ch. 88, § 2; 2005, ch. 110, § 5; 2-1 to 82A-2-33 and 32A-4-1 to 32A-4-34 NMSA 1978. 
2007, ch. 325, § 3. For adoption generally, see 82A-5-1 to 82A-5-45 NMSA 

Cross referennes: — For executive cabinet, see 9-1-3 1978. 

NMSA 1978. For the Mandatory Medical Support Act, see 40-4C-1 
For public assistance generally, see Chapter 27 NMSA NMSA 1978 et seq. 

1978. - The 2007 amendment, effective June 15, 2007, added 
For human rights generally, see Chapter 28 NMSA 1978. Paragraphs (3) through (5) of shes sags A and added 
For veterans’ services, see Chapter 9. Article 22 NMSA Subsection B. 

1978. 
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The 2005 amendment, effective June 17, 2005, cre- 
ated the information technology division within the hu- 
man services department. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S,. references. — 79 Am. 
Jur, 2d Welfare Laws §§ 45 to 82. 


Construction and application of state social security 
or unemployment compensation as affected by terms of 
Federal Social Security Act or judicial or administrative 
rulings thereunder, 139 A.L.R. 892. 

43 C.J.S. Infants §§ 31, 32. 


9-8-5. Secretary of human services; appointment. 


A. The administrative head of the human services department is the "secretary of human ser- 
vices," who shall be appointed by the governor with the consent of the senate and who shall serve 


in the executive cabinet. 


B. An appointed secretary shall serve and have all of the duties, paeberalieliatee and Bs eat 
of that office during the period of time prior to final action by the senate ert, BORER or rejecting 


his appointment. 


History: 1978 Comp., § 9-8-5, enacted by Laws 
1977, ch. 252, § 6. 

Effective dates. — Laws 1977, ch. 252, § 48 made 
Laws 1977, ch. 252, § 6 effective March 31, 1978, . 


. Cross references. — For executive cabinet, see 9-1-3 
NMSA 1978. 

For appointment and removal power. of governor, see 
N.M. Const., art. V, § 5. 


9-8-6. Secretary; duties and general powers. 


A, The secretary is responsible to the governor for the operation of the department. It is the 
secretary's duty to manage all.operations of the department and to administer and enforce the 
laws with which the secretary or the department is charged. . 

B. To perform duties of office, the secretary has every power expressly enumerated in ‘ya laws, 
whether granted to the secretary or the department or any division of the department, except 
where authority conferred upon any division is explicitly exempted from the secretary's authority 
by statute. In accordance with these provisions, the ‘secretary shall: 

(1) except as otherwise provided in the Human Services Department Act, exercise general 
supervisory and appointing authority over all department employees, subies to any applicable 
personnel laws and rules; 

(2) delegate authority to subordinates as the secretary deems necessary and Psearenley 
clearly delineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational units the secretary deems will 
enable it to function most efficiently, subject to any provisions of law redurrine or establishing 
specific organizational units; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge the secretary's duties; 

(5) conduct background checks on department employees and prospective department em- 
ployees that have or will have access to federal tax information; provided that: 

(a) local law enforcement agency criminal history record checks shall be conducted 
on all employees, prospective employees, contractors, prospective contractors, puveon free vere and 
prospective subcontractors with access'to federal tax information; 

(b) record checks for any identified arrests shall be bandrucded through local hie en- 
forcement agencies in jurisdictions where the subject has lived, worked or attended school Egon 
the last five years preceding the record check; 

(c) federal bureau of investigation fingerprinting shall be conducted on.all ae oy TUE 
prospective employees, contractors, prospective contractors, subcontractors and prospective sub- 
contractors with access to federal tax information; 

(d) for the purpose of conducting a national agency background check, the depart- 
ment shall submit to the department of public safety and the federal bureau of investigation a 
fingerprint card for each of the following personnel who have or will have access to federal tax 
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information: 1) employees; 2) prospective employees; 3) contractors; 4) prospective contractors; 5) 
subcontractors; and 6) prospective subcontractors; 

(e) the department shall conduct a check for eligibility to legally work as a citizen or 
legal resident of the United States on all employees, prospective employees, contractors, prospec- 
tive contractors, subcontractors and prospective subcontractors with access to federal tax informa- 
tion. The department shall complete a citizenship or residency check for each new employee and 
any employee with expiring employment eligibility and shall document and ag the ee 
ee's citizenship or residency status for continued compliance; 

(f) criminal history records obtained by the department pursuant to the provisions of 
this paragraph and the information contained in those records are confidential, shall not be used 
for any purpose other than conducting background checks for the purpose of determining eligibil- 
ity for employment and shall not be released or disclosed to any other person or agency except pur- 
suant to a court order or with the written consent of the person who is the subject of the records; 

(g) “a person who releases or discloses criminal history records or information con- 
tained in those records in violation of the provisions of this paragraph is guilty of a misdemeanor 
and shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978; 

(h) the’secretary shall adopt and promulgate rules to establish procedures to provide 
for background checks; provided that background ‘checks shall not be evaluated for any purpose 
other than a person's department-related activities, and criteria according to which background 
checks are evaluated, for all present and prospective personnel identified in the provisions of this 
paragraph; 

(i) soar prospective contractors, subcontractors and prospective subcontrac- 
tors shall bear any costs associated with Po ames or cake ch Oe background checks pursuant ‘to 
this paragraph; and 

(j) a department adel rel or prospective aaah t employee who is denied em-. 
ployment’or whose employment is terminated based on information obtained in a background 
check ‘shall be entitled to review the information ohne pursuant to this paragraph and to ap- 
peal the decision; 

(6) take administrative action bei issuing orders and instructions, not inconsistent with 
the law, to assure implementation of and compliance with the provisions of law for whose admin- 
istration or execution the secretary is responsible and to enforce those orders and instructions by 
appropriate administrative action in the courts; 

(7) conduct research and studies that will improve the operations of the department and 
the provision of services to the citizens of the state; 

(8) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective ori improving the 
operations and efficiency of administration; 

(9) prepare an annual budget of the department; 

(10) provide cooperation, at the sages oe of heads of administratively attached agencies, in 
order to: 

(a) minimize or mares duplication of services aiid jurisdictional conflicts; 

(b) - coordinate activities and resolve problems of mutual concern; and 

(c) ‘resolve by agreement the manner and extent to which the department shall 

provide budgeting, recordkeeping and related teeta assistance to administratively attached 
agencies; 
(11) appoint, with the governor's conse a "director" for each division. These appointed 
positions are exempt from the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 
Persons appointed to these positions shall serve at the pleasure of the secretary, except'as pro- 
vided in Section 9-8-9 NMSA 1978; . 

(12) give bond in the penal sum of twenty-five thousand dollars ($25,000) and require di- 
rectors to each give bond in the penal sum of ten thousand dollars ($10,000) conditioned upon the 
faithful performance of duties as provided in the Surety Bond Act [10-2-13 through 10-2-16 NMSA 
1978]. The department shall pay the costs of these bonds; and 
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(13) require performance bonds of such department employees ‘and officers as the secre- 
tary deems necessary as provided in the patie Bond Act. The department shall pay the costs of 
these bonds. 

C. The secretary may apply for and receive, with the governor's approval, in the name of the 
department, any public or private funds, including United States government ti, oun ie: to 
the department to carry out its programs, duties or services. 

D. Where functions of departments overlap or a function assigned to one Prabeiei could 
better be performed by another department, the secretary may recommend a mse legisla- 
tion to the next session of the legislature for its approval. 

E. The secretary may make and adopt such reasonable aiessithatael rules as may be necessary 
to carry out the duties of the department and its divisions. No rule promulgated by the director 
of any division in carrying out the functions and duties of the division shall be effective until ap- 
proved by the secretary unless otherwise provided by statute. Unless otherwise provided by stat- 
ute, no rule affecting any person or agency outside the department shall be adopted; amended or 
repealed without a public hearing on the proposed action before the secretary or a hearing officer 
designated by the secretary. The public hearing shall be held in Santa Fe unless otherwise permit- 
ted by statute. Notice of the subject matter of the rule, the action proposed to be taken, the time 
and place of the hearing, the manner in which interested persons may present their views and the 
method by which copies of the proposed rule or proposed amendmentior repeal of an existing rule 
may be obtained shall be published once at least thirty days prior to the hearing date in a news- 
paper of general circulation and mailed at least thirty days prior to the She ie date to all persons 
who have made a written request for advance notice of hearing. 

F,. In the event the secretary anticipates that adoption, amendment or eee of a rule will be 
required by a cancellation, reduction or suspension of federal funds or order by a court of compe- 
tent jurisdiction: 

(1) ifthe secretary is notified by appropriate federal authorities at least a a days prior to 
the effective date of such cancellation, reduction or. termination of federal funds, the department is 
required to promulgate rules through the public hearing process to be Sey on the date man- 
dated by the appropriate federal authority; or 

(2). if the secretary is notified by appropriate federal authorities or court less than sixty 
days prior to the effective date of such cancellation, reduction or suspension of federal funds or 
court order, the department is authorized without a public hearing to promulgate interim rules ef- 
fective for a period not to exceed ninety days. Interim rules shall not be promulgated without first 
providing a written notice twenty days in advance to providers of medical-or behavioral health 
services and beneficiaries of department programs. At the time of the promulgation of the interim 
rules, the department shall give notice of the public nebritiE on the final rules in accordance with 
Subsection E of this section. 

G. Ifthe secretary certifies to the secretary of finance’ ae administration watt gives contem- 
poraneous notice of such certification through the human services register that the department 
has insufficient state funds to operate any of the programs it administers and that reductions in 
services or benefit levels are necessary, the secretary may engage in interim rulemaking. Notwith- 
standing any provision to.the contrary in the State Rules Act [Chapter 14, Article 4 NMSA 1978], 
interim rulemaking shall be conducted pursuant to Subsection E.of this section, pxcant: 

(1) .the period of notice of public hearing shall be fifteen days; .: | 

(2) the department shall also send individual notices of the interim rulemaking and of the 
public hearing to affected providers and beneficiaries; 

) (3) rules promulgated pursuant to the provisions of this bf shall be in effect not 
less than five days after the public hearing; 

(4) rules promulgated pursuant to the provisions of this subsection shall not be i in effect 
for more than ninety days; and 

(5) if final rules are necessary to replace the, interim mulot the, Se teubrdd shall, give 
notice of intent to promulgate final rules at the time of notice herein, The final, rules shall be pro- 
mulgated not more than forty-five days after the public hearing and filed in accordance with the 
State Rules Act. 
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H: At the time of the promulgation of the interim rules, the department shall give notice of the 
public hearing on the final rules in accordance with Subsection E:of this section. 

I, The secretary shall ensure that any behavioral health services, including mental health and 
substance abuse services, provided, contracted for or approved are in in compliante with the require- 


ments of Section 9-7-6.4 NMSA 1978. 


J. aal rules shall be filed in soesimieunete with the State Rules eb. 


History: 1978 Comp., § 9-8-6, healed by Laws 
1977, ch. 252, § 7; 1981, ch. 133,;:§ 1; 1989, ch. 82, § 1; 
1993, ch. 342, § 2; 2004, ch. 46, § 10; 2019, ch. 111, § 1. 

Cross references. — For appoinianeny of diractors: see 
9-8-9 NMSA 1978. 

For cooperation with federal financial or other partici- 
pation in programs, see 9-8-12 NMSA 1978. 

For state budgets, see 6-3-1 to 6-3-25 NMSA 1978, 

For public officers and employees generally, see Chap- 
ter 10 NMSA 1978. 

For abandonment or abuse of a child, see 30-6-1 NMSA 
1978. 

The 2019 amendment, effective March 28, 2019, re- 
quired certain background checks and procedures for 
human services department personnel, and provided a 
penalty for any person who releases or discloses criminal 
history records or information contained in those records 
in violation of the provisions of this section; removed ref- 
erences to "regulations" throughout the section; and in 
Subsection B, added new. Paragraph B(5) and redesig- 
nated the succeeding paragraphs accordingly. 

The 2004 amendment, effective May 19, 2004, 
amended Paragraph (2) of Subsection F to add "or behav- 


The 1993 amendment, effective April 8, 1998, made 
a stylistic change near the beginning of Subsection F and 
added present Subsection G, redesignating former Sub- 


section G as Subsection H. ’ 


ANNOTATIONS 


Publication in New Mexico register. — Publication 
of a notice, proposed rule, or adopted rule in the New 
Mexico human services register does not fulfill the hu- 
man services department's duty to publish materials re- 
quired by the New Mexico register. 1993 Op. Att'y Gen. 
No. 93-02. 

No responsibility by state records center to deter- 
mine compliance of promulgated rules with hear- 
ing and notice requirements. 1978 Op. Att'y: Gen. 
No, 78-07. 

Law reviews. — For annual survey of New Mexico 
law relating to administration law, see 12 N.M.L: Rev. 
1 (1982), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Ad- 
missibility: of records or report of welfare department or 
agency relating to payment to or financial condition of 
particular person, 42. A.L.R.2d 752. 


ioral health" before "services", added new Subsection I 


Confidentiality of ds as to recipients of public wel- 
and redesignated former Subsection I as Subsection J. es onic > P ee a 


fare, 54 A.L.R.3d: 768. 


- 9-8-7, Organizational units of department; powers and duties specified 
| by law; access to information. 


Those organizational units of the department and the officers of those units specified by law 
shall have all of the powers and duties enumerated in the specific laws involved. However, the 
carrying out of those powers and duties shall be subject to the direction and supervision of the sec- 
retary and he shall retain the final decision-making authority and responsibility for the adminis- 
tration of any such laws as provided in Subsection B of Section 7 [9-8-6 NMSA 1978] of the Human 
Services Department Act. The department shall have access-to all records, data and information 
of other state departments, agencies and institutions, including its own organizational units not 
specifically held confidential by law. 


Effective dates. — Laws 1977, ch. 252, § 48 made 
Laws 1977, ch. 252, § 8 effective March 31, 1978: 


History: 1978 Comp., § 9-8- 4 enacted by Laws 
1977, ch, 252, § 8. 


9-8-7.1. Behavioral health services division; powers and duties of the 
human services department. 


afirkjact to appropriation, the department shall: 

A. contract for behavioral health treatment and support BPRYLCOY including mental health, 
alcoholism and other substance abuse services; 

B. establish standards for the delivery of behavioral health services, including Guan man- 
agement and improvement, performance measures, accessibility and availability of services, uti- 
lization management, credentialing and recredentialing, rights and responsibilities of providers, 
preventive behavioral health services, clinical treatment and oi ig and the documentation 
and confidentiality of client records; 
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C.. ensure that all behavioral health services, including mental health and substance abuse 
services, that are provided, contracted for or approved are in compliance with the eecquamernenits of 
Section 9-7-6.4 NMSA 1978; 

D. assume responsibility for and ‘Me oman adult mental health and substance abuse services 
in the state in coordination with the children, youth and families department; 

E. create, implement and continually evaluate the effectiveness of a framework for fbhicotled: 
individualized interventions for individuals who are incarcerated in a county or municipal cor- 
rectional facility and adult and juvenile offenders who have behavioral health diagnoses, which 
framework shall address those persons' behavioral health needs while they are incarcerated and 
connect them to resources and services immediately upon release; 

F. establish criteria for determining individual eligibility for behavioral health services; and 

G. maintain a management SE ae iil system in accordance with standards for reporting 
clinical and fiscal information. 


History: Laws 2007, ch. 325, § 4;.2019, ch. 211, § 1; interventions for adult and juvenile offenders with be- 
2019, ch. 222, § 1. havioral health diagnoses who are incarcerated in a state, 

2019 Multiple Amendments. — Laws 2019, ch. 211, county or municipal correctional facility, which frame- 
§ 1, effective July 1, 2019, and Laws 2019, ch. 222, § 1, work shall address those persons' behavioral health needs 
effective June 14, 2019, enacted different amendments to while they are incarcerated and connect them to resources 
this section. Pursuant to 12-1-8 NMSA 1978, Laws 2019, and services immediately upon release that reduce the 
ch. 222, § 1, as the last act signed by the governor, has likelihood of recidivism, detention and incarceration, 
been compiled into the NMSA 1978 as set out above, and such as supportive housing, public assistance, medical 
Laws 2019, ch. 211, § 1, while not compiled pursuant to assistance, behavioral health treatment and employment 
12-1-8 NMSA 1978, is set out below. training; 

Laws 2019, ch. 222, § 1 [set out abovel, effective F. establish criteria for determining individual eligi- 
June 14, 2019, required the behavioral health services di- bility for behavioral health services; and 
vision of the human services department to create, imple- G. maintain a management information system in ac- 
ment, and evaluate a framework of interventions for adult cordance with standards for reporting clinical and fiscal 
and juvenile offenders incarcerated in a county or munici- information." 
pal correctional facility to address offenders' needs while 
they are incarcerated and connect them to resources and ANNOTATIONS 


services upon their release; added new Subsection E and 
redesignated former Subsections E and F as Subsections 
F and G, respectively. 

Laws 2019, ch. 211, § 1 [set out below], effective 
July 1, 2019, required the behavioral health services divi- 
sion of the human services department. to create, imple- 
ment, and evaluate a framework of interventions for adult 


Department's burden in an action to recover im- 
proper payments from providers, — In an action to 
recover improper payments to providers, the New Mexico 
human services department not only must provide by a 
preponderance of the evidence at the fair hearing that the 
identified claims failed, but also that its mathematical 
d ; 3 ; calculations of the overpayment were properly calculated 
and juvenile offenders incarcerated in a state, county or and the methodology it used to choose the sample was 


municipal correctional facility to address offenders’ needs valid. Counseling Center, Inc. v. N.M. Human Servs. Dep’ t, 
while they are incarcerated and connect them to resources 2018-NMCA-063, cert. denied. 


and services upon their release with the aim of reducing re- Provider's biirder:j in a department action to re- 
cidivism; added new Subsection E and redesignated former cover improper payments. — If a health care provider 
Subsections E and F as Subsections F and G, respectively. wishes to challenge the methodology used to choose the 

9-8-7.1, Behavioral health services division; powers sample size of an audit or to randomly select the claims for 
and duties of the human services department. audit, the relevant regulation requires that, rather than 

Subject to appropriation, the department shall: merely choose a different sample size, or select a different 

A. contract for behavioral health treatment and sup- set of claims for audit, the provider must audit the entire 
port services, including mental health, alcoholism and universe of claims at issue. Counseling Center, Inc. v. N.M. 
other substance abuse services; Human Servs, Dep't, 2018-NMCA-063, cert. denied. 

B. establish standards for the delivery of behavioral The administrative law judge improperly shifted 
health services, including quality management and im- WiererthalNneWaxico humal 
provement, performance measures, accessibility and services departmént (HSD) appealed the district court's 
availability of services, utilization management, creden- reversal of an administrative decision requiring respon- 
tialing and recredentialing, rights and responsibilities of dent, a behavioral health care provider, to reimburse HSD 
providers, preventive behavioral health services, clinical for diaivned overpayments, and where gene ad@inineentiee 
treatment and evaluation and the documentation and law judge (ALJ) failed to wanes any conclusion regarding 
confidentiality of client records; pe the validity of the alleged failed claims because respon- 
_ ©. ensure that all behavioral health services, includ- dent had not performed a one-hundred percent audit of the 
ing mental health and substance abuse services, that are universe of provider records, the ALJ improperly shifted 
provided, contracted for or approved are in compliance the burden of proof to respondent, as respondent was not 
with the requirements of Section 9-7-6.4 NMSA 1978; required to provide a one-hundred percent audit of the uni- 

D. assume responsibility for and implement adult verse of providers before the ALJ could properly consider 
mental health and substance abuse services in the state whether the claims used to extrapolate respondent's al- 
in coordination with the children, youth and families de- leged overpayment actually failed. Counseling Center; Inc, 
paruniens; v. N.M. Human Servs. Dep't, 2018-NMCA-063, cert. denied. 


K. create, implement and continually evaluate the ef- Substantial evidence of over payment of medic- 
fectiveness of a framework for targeted, individualized aid funds. — Where the New Mexico human services 
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department (HSD) appealed.the district court's reversal of 
an administrative decision requiring respondent, a behav- 
ioral health care provider, to reimburse HSD for claimed 
overpayments, and where the administrative law judge 
(ALJ) concluded that respondent was credited with med- 
icaid funds, notwithstanding that respondent did not bill 
these claims to medicaid, the district court erred when it 
concluded that the ALJ's decision requiring respondent to 


HUMAN SERVICES DEPARTMENT 


9-8-7.4 


return fees was not supported by substantial evidence, be- 
cause the uncontroverted evidence established that respon- 
dent was paid with medicaid funds that were not eligible for 
payment by medicaid, and federal law requires that over- 
payments of medicaid funds must be returned. Counseling 
Center, Inc. v. NM. Human Servs. Dep't, 2018-NMCA-063, 
cert, denied. 


9-8-7.2. Cooperation with the New Mexico steerer» insurance exchange. 


The medical assistance division of the human services wh beta shall cooperate with the New 
Mexico health insurance exchange to share information and facilitate transitions in enrollment 


between the exchange and medicaid. 


History: Laws 2013, ch. 54, § 9. 

Emergency clauses. — Laws 2013, ch. 54, § 17 con- 
tained an emergency clause and was erprayer March 28, 
2013. 


Severability. — Laws 2013, ch. 54, § 16 provided that if 
any part or application of Laws 2013, ch. 54, §§ 1 through 
15 are held invalid, the remainder or its application to 
other situations or persons shall not be affected. 


9-8-7.3. Incarcerated individuals; behavioral health services; county 


funding program. 


To carry out the provisions of Subsection E of Section 9-8-7.1 NMSA 1978 and to provide behav- 
ioral health services to individuals who are incarcerated in a county correctional facility: 
A. the secretary shall adopt and promulgate rules: 
(1) pursuant to which a county may apply for and be awarded funding through the depart- 


ment; and 


(2) to establish priorities and guidelines for the award of funding to counties; and. : 
B. the department shall distribute funds, as funding permits, to the county health care assis- 


tance funds of those counties: 


(1) that apply for behavioral health services funding in accordance with department rules; 


and 


(2) whose proposed utilization of funding pursuant to this section meets the priorities and 
guidelines for the awarding of behavioral health services funding established in department rules. 


‘History: Laws 2019, ch. 222,§ 2. 
Effective dates. — Laws 2019, ch. 222 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 28, was effective June 14, 2019, 90 days after the 
adjournment of the legislature, 


9-8-7.4. Incarcerated individuals; behavioral health services; county 


funding program. 


To carry out the provisions of Subsection E of Section 9-8-7.1 NMSA 1978 and to provide behav- 
ioral health services to individuals who are incarcerated in a county correctional facility: 
A. the secretary shall adopt and promulgate rules: 
(1) pursuant to which a county may apply for and be awarded funding through the depart- 


-ment; and 


(2) to establish priorities and guidelines for the award of funding to counties; and 
B. the department shall distribute funds, as funding permits, to the county health care assis- 


tance funds of those counties: 


(1) that apply for behavioral health services funding in accordance with department rules; 


and 


(2) that have proposed utilization of funding pursuant to this section that meets the 
priorities and guidelines for the awarding of behavioral health services funding established in 


department rules. 
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History: Laws 2019, ch. 211, § 2. Effective dates. — Laws 2019, ch. 211, § 17 made 
Laws 2019, ch. 211, § 2 effective July 1, 2019. - 
9-8-8. Administratively attached agencies. 


The commission on the status of women is administratively attached to the human services 
department in accordance with the Executive Reorganization Act [9-1-1 through 9-1-10 NMSA 
1978]. 


History: 1978 Comp., § 9-8-8, enacted by Laws from the administratively attached agencies of the Ayman 


1977, ch. 252, § 9; 1979, ch. 203, § 8; 1987, ch. 342, § 15; resources department. 
2004, ch. 18, § 16; 2004, ch. 23, § 12; 2004, ch. 24, § 16, Laws 2004, ch. 18, § 16, Laws 2004, ch. 23, § 1 and 
Cross references. — For human rights commission, Laws 2004, ch. 24, § 16, effective May 19, 2004, enacted 
see 28-1-3 to 28-1-14 NMSA 1978. identical amendments to this section. The section was 
For commission on status of women, see 28-3-1 to 28-3- set out as amended is Laws 2004, ch. 24, e 16, Bee 12-1-8 
11 NMSA 1978. NMSA 1978. 
28-4- A 
~ state agency on aging; see 28- 4-4 to a NMS , INOTATI ONS . | 
The 2004 amendment, effective May 19, 2004, deleted Am, Jur. 2d, A.L.R. and C.J.S. references. — 41 Am. 
the office of Indian affairs and the state agency on aging Jur, 2d Indians §§ 47 et seq.; 162 et seq. 


9-8-9. Directors. 


The secretary shall appoint,with the approval of the governor "directors" of divisions established 
within the department and a director of communications, The BoatOns so appointed are exempt 
from the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 


History: 1978 Comp., § 9-8-9, enacted by Laws | sentence; and deleted "with the exception of the director of 
1977, ch. 252, § 10; 1989, ch, 82, § 2; 2001, ch. 237, § 1. the child support enforcement division and the director of 
Cross references, — For appointment of directors, see ~ the medical assistance division who each shall be covered 


9-8-6B(10) NMSA. 1978. under the Personnel Act" from the end of the subsection, 
The 2001 amendment, effective April 3, 2001, inserted 
"and a director of communications" at the end of the first 


9-8-10. Bureaus; chiefs. 


The secretary shall establish, within each division, such bureaus as he deems necessary to carry 
out the provisions of the Human Services Department Act. He shall employ a chief to be admin- 
istrative head of such bureau. The chief.and all subsidiary employees of the department shall be 
covered by the Personnel Act [Chapter 10, Article 9 NMSA 1978] unless otherwise provided by law. 


History: 1978 Comp., § 9-8-10, enacted by Laws. . For human rights generally, see Chapter 28 NMSA 1978. 
1977, ch. 252, § 11; 1979, ch. 208, § 9; 1979, ch. 204, § 2; For delinquent, abused and neglected children, see 32A- 
1979, ch. 280, § 2; 1981, ch. 88, § 3. 2-1 to 32A-2-33 and 32A-4-1 to 32A-4-34 NMSA 1978. 

Cross references. — For executive cabinet, see 9-1-3 For adoption generally, see 32A-5-1 to 32A-5-45 NMSA 
NMSA.1978. 1978, 

For public assistance generally, see Chapter 27 NMSA For the Mandatory Medical Support Act, ‘see 40-4C- 1 
1978. NMSA 1978 et seq. 


9-8-11. Advisory committees. 


A. The governor shall appoint advisory committees to the department's income support divi- 
sion and the social services division. Creation of the advisory committees shall be in accordance 
with the provisions of the Executive Reorganization Act [9-1-1 through 9-1-10 NMSA 1978]. If 
the existence of a committee, representational membership requirements or other matters are 
required or specified under any federal law, regulation, rule or order as a condition of receiving 
federal funding for a particular human services program administered by the department, the 
governor shall comply with such requirements in the creation of the advisory committee. 
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B. All members of the advisory committees appointed under the authority of this.section shall 
receive as their sole remuneration for service as a member those amounts authorized under the 
Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. . 


History: 1978 Comp., § 9-8-11, enacted by Laws 
1977, ch. 252, § 12; 1979, ch. 203, § 10; 1981, ch. 88, § 4. 2-1 to 32A-2-33 and 32A-4-1 to 32A-4-34 NMSA 1978. 
Cross references, — For executive cabinet, see 9-1-3 For adoption generally, see 32A-5-1 to 32A-5-45 NMSA 
NMSA 1978: L POTS? * 
For public assistance generally, see Chapter 27 NMSA For the: Mandatory Medical ‘Support ‘Act, see 40-4C-1 
1978. NMSA 1978 et seq. 
For human rights generally, see Chapter 28 NMSA 1978. 


For delinquent, abused and neglected children, see 32A- 


9-8-12. Cooperation with the federal government; authority of 
secretary; single state agency status. 


A. The department is authorized to cooperate. with the federal Daibuaied es in the administra- 
tion of human services programs in which financial or other participation by the federal govern- 
ment is authorized or mandated under federal laws, regulations, rules or orders. The secretary 
may enter into agreements with agencies of the federal government to implement these human 
services programs subject to availability of appropriated state funds and any provisions of state- 
laws applicable to such agreements or participation by the state. 

B. The governor or the secretary may by appropriate order designate the department or-any 
organizational unit of the department as the single state agency: for the administration of any 
human services program when such designation is a condition of federal financial or other par- 
ticipation in the program under applicable federal law, regulation, rule or order. Whether or not a 
federal condition exists the governor may designate the department or any organizational unit of 
the department as the single state agency for the administration of any human services program. 
No designation of a single state agency under the authority granted in this section shall be made 
in contravention of state law. 


History: 1978 Comp., § 9-8-12, enacted by Laws 
1977, ch. 252, § 13. 

Effective dates. — Laws 1977, ch. 252, § 48 made 
Laws 1977, ch. 252, § 18 effective March 31, 1978. 

Compiler's notes, — Laws 1977, ch. 252, § 14, pro- 
vided that all references in the law to the labor and 
industrial commission, the employment security com- 
mission, the committee on children and youth, the com- 
mission on aging and the veterans service commission 
mean the employment services division and the social 
services division, respectively, of the human services de- 
partment. 

The department of human services no longer contains 
an employment services division. See 9-8-4 NMSA 1978. 


The functions formerly performed by the labor and in- 
dustrial bureau of such division are now performed by 
the labor and industrial commission. See 50-1-1 NMSA 
1978. 

For the aging services bureau of the social services divi- 
sions and the state agency on aging [aging and long-term 
services department], see 28-4-1 to 28-4-9 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d;'A.L.R. and C.J.S. references. — Actions 
under 42 USCS § 1983 for violations of Adoption Assis- 
tance and Child Welfare Act (42 USCS §§ 620 et seq. and 
670 et'seq.), 93 A.L:R. Fed. 314. ° 

81A C.J.S. States § 28. 


9-8-13. Authority to conduct social services. 


A. The social services division of the department has authority to: 
(1) establish, administer and supervise child welfare activities and social services to chil- 


‘dren, including but not limited to: 
(a) children placed for adoption; 


(b) homeless, dependent and neglected children; 
(c) children in foster family homes or institutions because of dependency or neglect; and 
(d) children with a physical or mental disability who may need such services; 

(2) establish, administer and supervise social services for adults; 


(3) license foster homes; and 


(4) prescribe such regulations as it deems necessary to enforce and comply with this sec- 


tion and the Child Placement Agency Licensing Act [Chapter 40, Article 7A NMSA 1978] and 
inspect and require reports from all private institutions, boarding homes, shelter care homes, 
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group homes, foster homes and other facilities providing assistance, care or other direct services 
to children or aged, blind; disabled or other dependent persons. 

B. Nothing contained in this section or in the Human Services Dégidntrerd Act shall antlériad 
the secretary: 

(1) to-establish or prescribe standards or regulations for, or otherwise moet lees programs 
for or services to, children in group homes excepting only: 

(a) the right to inspect and require reports from group homes as may be reasonably 
necessary to carry out any functions teat may otherwise be specifically granted the department 
by law; and 

(b) the right to require annual reports from group homes stating the name, address 
and telephone number of: 1) their principal offices; 2) their residential facilities for the care of chil- 
dren; 3) the membership of their boards of directors or other governing bodies if any; and 4) the 
persons in charge of the group homes and of their residential facilities; or 

(2) to accept any delegation from or to exercise, perform or participate in any functions or 
duties, including any investigations or inspections, of the department of health or of its‘secretary 
that relate to group homes. 

As used in this subsection, "group home" ‘chides any home the principal function of which is 
to care for a group of children on a twenty-four-hour-a-day residential basis and that receives no 
funds as such directly from or through the department and that. is a member of any state or na- 
tional association that requires it to observe standards comparable to pertinent recognized state 
or national group home standards for’the care of children, such as the New Mexico Christian child 
care association, the national association of homes for children or the council on accreditation or 
that is certified by any such organization as complying with such standards. 


History: 1953:Comp., § 12-34-23, enacted by Laws The 1992 amendment, effective July 1, 1992, deleted 


1977, ch. 252, § 15; 1981, ch. 171, § 9; 1987, ch. 31, § 1; former Subsection A(4), which read: "certify programs in the 
1992, ch. 57, § 17; 2007, ch. 46, § 7. child care centers that receive funds from or through the 

Repeals and reenactments. — Laws 1977, ch. 252, human services department”; redesignated former Subsec- 
§ 15, repealed former 12-34-23, 1953 Comp., relating to tion A(5) as present Subsection A(4); deleted "child care cen- 
the authority of the former health and social services de- ters" following "boarding homes" in Subsection A(4); substi- 
partment to conduct social services, and enacted a new 12- tuted "department of health" for "health and environment 
34-23, 1953 Comp. Former 12-34-23, 1953 Comp., was also department" in the first paragraph of Subsection B(2); and 
repealed by Laws 1977, ch. 252, § 47. made minor stylistic changes throughout the section. 
Sra Paki ae 2 For executive cabinet, see 9-1-3 ANNOTATIONS 


For responsibility of human services department con- 
cerning the abuse or neglect of individual children, see 9- 
8-14 NMSA 1978. 

For public assistance generally, see Chapter 27 NMSA 


Dismissals from human services department were 
in accordance with law and supported by substantial evi- 
dence, which included the failure to promptly report the 
alleged sexual abuse of a child to the proper authorities, 


1978, ony. : : 
For human rights generally, see Chapter 28 NMSA 1978. fee Me nee ie ve RAST PGT NAG aah oh 
For delinquent, abused and neglected children, see 32A- ieee fan "2d, ALR. and Cae. roferentanaen 


2-1 to 832A-2-33 and 32A-4-1 to 32A-4-84 NMSA 1978. ‘ant! : 7s 
For adoption generally, see 32A-5-1 to 32A-5-45 NMSA res ‘ Ra spn a foclal Wankel $tie PERAR Ea ]e 


1978, Power of court or other i i 
; public agency to order medical 
For the Mandatory Medical Support Act, see 40-4C-1 treatment for child over parental objections not based on 


The 2007 amendment, effective June 15, 2007, made 


NMSA 1978 et seq. religious grounds, 97 A.L.R.3d 421, 
non-substantive language changes. . 


9-8-14. Responsibility; abuse or neglect. 


Nothing contained in Sections 9-8-13 or 27-1-3 NMSA 1978 shall affect the responsibility or au- 
thority of the human services department as set forth in the Children's Cael [Chapter 832A NMSA 
1978] concerning the abuse or neglect of individual children. 


History: Laws 1987, ch. 31, § 4. IV, § 23, was effective June 19, 1987, 90 days after the 
Effective dates. — Laws 1987, ch. 31 cape’ no ef- adjournment of the legislature, 
fective date provision, but, pursuant to N.M. Const. , art. 
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9-9-1 NATURAL RESOURCES DEPARTMENT 
ARTICLE 9 
Military Affairs 
Sec. Sec. 


9-9-1. Short title. 
9-9-2. Purpose. 


9-9-1. Short title. 


9-9-3, Bureaus; chiefs. 


This act [9-9-1 through 9-9-3 NMSA 1978] may be cited as the "Military Affairs Act”. 


History: 1978 ei § 9.9. 1, enacted by Laws 
1977, ch. 258, § 1. 


9-9-2. Purpose. 


Effective dates. — Laws 1977, ch. 258; 8 16 made 
Laws 1977, ch. 258, § 1 effective March 31, 19778. . 


The purpose of the Military Affairs Act is to transfer to'the adjutant general the administration 
of all laws and the exercise of.all functions formerly exercised by the New Mexico Bepartinend of 


civil air patrol. 

History: 1978 Comp., § 9-9-2, enacted by Laws 
1977, ch, 258, § 2. 

Effective dates. — Laws 1977, ch. 258, § 16 made 
Laws 1977, ch. 258, § 2 effective March 31, 1978. 


9-9-8. Bureaus; chiefs. 


Cross references, — For civil air patrol division: see 
20-7-1, NMSA 1978, 


The adjutant general shall establish, within each division, such "bureaus" as he deems neces- 
sary to carry out the provisions of the Military Affairs Act. He shall employ a "chief" to be the 
administrative head of [any] such bureaus. The chief [chiefs] and all subsidiary employees of the 
emergency preparedness division of the office shall be covered by the Personnel Act [Chapter 10, 


Article 9 NMSA 1978]. 


History: 1978 Comp., § 9-9-3, enacted by Laws 
1977, ch. 258, § 4. 

Effective dates. — Laws 1977, ch. 258,.§ 16-made 
Laws 1977, ch. 258, § 4 effective March 31, 1978. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ARTICLE 10 


Natural Resources Department 


(Repealed by Laws 1982, ch. 10, § 9; Laws 1987, ch, 234, § 84; . 
Recompiled by Laws 1987, ch, 234, § 82.) 


.9-10-1 to 9-10-9. Repealed. 


Repeals. — Laws 1987, ch. 234, § 84 repealed 9-10-1 to 
9-10-9 NMSA 1978, as enacted by Laws 1977, ch. 254, §§ 1, 
5-9, and 110 and Laws 1985, ch. 148, § 1 and amended 


9-10-10, Recompiled. 


Recompilations. — Laws 1987, ch. 234, § 82, effec- 
tive July 1, 1987, recompiled former 9-10-10 NMSA 1978 
as 75-5-1 NMSA 1978; but since Laws 1987, ch. 192, had 


by Laws 1982, ch. 10, §§ 1, 2; relating to the natural re- 
sources department, effective July 1, 1987. For present 
comparable provisions, see 9-5A-1 to 9-5A-7 NMSA 1978. 


already enacted Article 5 of Chapter 75, the section was 
compiled as 75-6-1 NMSA 1978. 
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9-10-11. Repealed. 


Repeals. — Laws 1982, ch. 10, § 9, repealed 9-10-11 from the authority of the secretary of natural resources, 
NMSA 1978, as enacted by Laws 1977, ch. 254, § 112, relat- ‘effective July 1, 1982. 
ing to the exemption of the interstate stream commission 

ARTICLE 11 
Taxation and Revenue Department 
Sec, ’ Sec, 
9-11-1. Short title. 9-11-10. Personnel Act coverage. 
9-11-2. Definitions. 9-11-10.1. Background investigations; duties; employees; 
9-11+3, Purpose, condition of employment. 
9-11-4. Department established. 9-11-11. Legal adviser [advisor]. 
9-11-5, Secretary of taxation and revenue; appointment. 9-11-12. Cooperative agreements among jurisdictions. 
9-11-6. Secretary; duties and general powers. 9-11-12.1. Tribal cooperative agreements. 
9-11-6.1, Additional powers of secretary. 9-11-12.2, Cooperative agreements with Navajo Nation.: 
9-11-6.2. Administrative regulations, rulings, instructions 9-11-18. Taxation and revenue department; additional 
and orders; presumption of correctness. duties. 

9-11-6.3. Repealed, 9-11-14. Power to employ law enforcement officers for 
9-11-6.4. Electronic filing and payment. tax fraud investigations division. 
9-11-7. Repealed. 9-11-15. ‘Collection of delinquent obligations through 
9-11-8, Division directors. collection agency. 
9-11-9. Bureaus as organizational units. 


9-11-1. Short title. 
Chapter 9, Article 11 NMSA 1978 may be cited as the "Taxation and Revenue Department Act", 


History: 1978 Comp., § 9-11-1, enacted by Laws 
1977, ch, 249, § 1; 1986, ch. 20, § 121. 


9-11-2. Definitions. 


As used in the Taxation and Revenue Department Act: 

A. "department" means the taxation and revenue department created under the Taxation and 
Revenue Department Act; and 

B. "secretary" means the secretary of taxation and revenue. 


History: 1978 Comp., § 9-11-2, enacted by Laws The 1995 amendment, effective July 1, 1995, substi- 
1977, ch. 249, § 2; 1995, ch, 31, § 1. tuted "taxation and revenue" for "the department" in Sub- 
section B. 


9-11-3. Purpose. 


The purpose of the Taxation and Revenue Department Act is to establish a single, unified de- 
partment to administer all laws and exercise all functions relating to taxation, revenue and ve- 
hicles charged to the department. 


History: 1978 Comp., § 9-11-3, enacted by Laws 
197, ch, 249, § 3; 1987, ch. 268, § 2. 


9-11-4. Department established. 


There is created in the executive branch the "taxation and revenue department". The depart- 
ment shall be a cabinet department and shall consist of, but not be limited to, seven divisions as 
follows: 

A. the audit and compliance division; 
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B.. the property tax division; 

C. the revenue processing division; 

D. the tax fraud investigations division; 

EK. the motor vehicle division; 

F. the administrative services division; and 
G. the information technology division. 


History: 1978 Comp., § 9-11-4, enacted by Laws 1977, 
ch. 249, § 4; 1986, ch. 20, § 122; 1987, ch. 268, § 3; 1998 
(Ist S.S.), ch. 10, § 2; 2005, ch. 110, § 6; 2015, ch. 125, § 1. 

Cross references. — For taxation generally, see Chap- 
ter 7 NMSA 1978, : 

For tax administration, see 7-1-1 to 7-1-82 NMSA 1978. 

For oil and gas taxation, see 7-29-1 to 7-34-9 NMSA 1978. 

For property taxes, see 7-35-1 to 7-38-93 NMSA 1978. 

For executive cabinet, see 9-1-3 NMSA 1978. 

For motor transportation division of department of pub- 
lic safety, see 9-19-4 NMSA 1978, 

For motor transportation and motor vehicle laws fall- 
ing under jurisdiction of the taxation and revenue depart- 
ment, see 65-1-1 to 66-8-141 NMSA 1978. 

Repeals. — Laws 2015, ch. 125, § 2 repealed Laws 
2005, ch. 108, § 5, effective June 19, 2015. 

The 2015 amendment, effective June 19, 2015, added 
the tax fraud investigations division to the taxation and 
revenue department; in the introductory sentence of the 
section, after "limited to", deleted "six" and added "seven"; 
and added.a new Subsection D and redesignated the suc- 
ceeding subsections accordingly. 

The 2005 amendment, effective June 17, 2005, deleted 
the former provision that the department shall consist of 


TAXATION AND REVENUE DEPARTMENT 


9-11-6 


an administrative services division and four program divi- 
sions; and, added the administrative services division and 
the information technology division, 

The 1998 amendment, effective July 1, 1998, deleted 
former Subsection E, which read: "the motor transpor- 
tation division.", and made minor related and stylistic 
changes. 


ANNOTATIONS 


Powers of the motor vehicle division. — By agree- 
ment, the motor. vehicle division can designate motor 
transportation division inspectors to enforce the Motor 
Vehicle Code against noncommercial vehicles, 1992 Op. 
Att'y Gen. No. 92-02. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — What 
is a property tax as distinguished from excise, license and 
other taxes, 103 A.L.R. 18. 

Rights, in absence of express statute, of one govern- 
mental unit, or officers thereof, to compensation for col- 
lecting or disbursing special taxes or assessments levied 
by or owed to another governmental unit, 114 A.L.R. 
1098, 

81A C.J.S. States § 133. 


9-11-5. Secretary of taxation and revenue; appointment. 


A. The chief executive and administrative officer of the department is the "secretary of taxa- 
tion and revenue." The secretary shall be appointed by the governor with the consent of the senate. 
The secretary shall hold that office at the pleasure of the governor and shall serve in the executive 


cabinet. 


B. An appointed secretary shall serve and have all of the duties, responsibilities and authority 
of that office during the period of time prior to final action by the senate confirming or Pelecune 


his appointment. 


History: 1978 Comp., § 9-11-5, enacted by Laws 
1977, ch. 249, § 6. 

Effective dates. — Laws 1977, ch. 249, § 69 made 
Laws 1977, ch. 249, § 6 effective March 31, 1978. 

Cross references. — For executive cabinet, see 9-1-3 
NMSA 1978. 


For exemption of secretary from the Personnel Act, see 
9-11-10 NMSA 1978. 

For appointing and removal power of governor, see N.M. 
Const., art V, § 5. 


9-11-6. Secretary; duties and general powers. 


A. The secretary is responsible to the governor for the operation of the department. It is the 
‘secretary's duty to manage all operations of the department and to administer and enforce the 
laws with which the secretary or the department is charged. 

‘B. To perform these duties, the secretary has every power expressly enumerated in the laws, 
whether granted to the secretary or the department or any division ofthe department or any 
director of any division of the department, except where authority conferred upon any director or 
division is explicitly exempted from the secretary's authority by statute. In accordance with these 
provisions, the secretary shall: 

(1) except as otherwise provided in the Taxation and Revenue Department Act, exercise 
general supervisory and appointing authority over all department employees, subject to any ap- 
plicable personnel laws and regulations; 
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(2) delegate authority to subordinates as the secretary deems necessary and appropriate, 
clearly delineating such delegated authority and the limitations thereto; ° 

(3) organize the department into those organizational units: cbierti dure ky deems will 
enable it to function most efficiently, subject to any provisions of law requiring or establishing 
specific organizational units; 

(4) within the limitations of available arnropriatinite and applicable laws, employ and fix 
the compensation of those persons necessary to discharge the secretary's duties; 

(5). purchase or lease personal property, purchase services and lease real property for use 
by the department as the secretary deems necessary, surge to approval of state agencies if any 
is required; 

(6) conduct research and studies that will improve the operations of the department and 
the provision of services to the citizens of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective of 1 improving the 
operations and ‘efficiency of administration; 

(8) prepare an annual budget of the department; 

(9) provide cooperation, at the request of heads of administratively attached agencies and 
adjunct agencies, in order to: 

(a) minimize or eliminate duplication of services and jurisdictional conflicts; 

(b) coordinate activities and resolve problems of mutual concern; and 

(c) resolve by agreement the manner and extent to which the department shall provide 
budgeting, recordkeeping and related clerical assistance to administratively attached agencies; 

(10) appoint, with the governor's consent, a "director" for each division. These appointed 
positions are exempt from the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 
Persons appointed to these positions shall serve at the pleasure of the secretary; ; 

(11) give bond in the penal sum of twenty-five thousand dollars ($25,000) and require 
directors to each give bond in the penal sum of ten thousand dollars ($10,000) conditioned upon 
the faithful performance of duties, ‘as provided in the Surety Bond Act [10-2-13 through 10-2-16 
NMSA 1978]. The department shall pay the costs of these bonds; and 

(12). require performance bonds of such department employees and officers as the secre- 
tary deems necessary, as provided in the Surety Bond Act. The department shall pay the costs of 
these bonds. . 

C. The secretary may apply for and receive, with the governor's approval, in the name of the 
department.any public or private funds, including but not limited to United States government 
funds, available to the department to carry out its programs, duties or services. 

D. Where functions of departments overlap or a function assigned to one department could 
better be performed by another department, a secretary may recommend SpERpriate legislation 
to the legislature for its approval. 

EK. The secretary may adopt an official seal for the use of the department or any of its divi- 
sions. 


History: 1978 Comp., § 9-11-6, enacted by Laws ANNOTATIONS 
1977, ch, 249, § 7; 1978, ch. 147, § 1; 1987, ch. 268, $4; es 
1995, ch. 31, § 2. No responsibility by state records center to deter- 
Cross references. — For appointment of p ern see mine compliance of promulgated rules with hear- 
9-11-8 NMSA 1978. pe Ane notice requirements. 1978 Op. Att'y Gen. 
For applicability of the Personnel Act to department : 
iptipese: bee Be ie 10 NMSA 1978. ii wbtcs Am, Jur. 2d, A.L.R. and C.J.S. references. —'72 Am. 
For state budgets, see 6-3-1 to 6-3-25 NMSA 1978; Jur. 2d State and Local Taxation §§ 881 to 890. 
For public officers and employees.generally, see. Chap- Personal liability of public officer or sureties on his 
ter 10 NMSA 1978. ; _ bond to property owner for failure to’ present or de- 
The 1995 amendment, effective July 1, 1995, deleted lay in presenting, checks given‘in pay ment of taxes, 77 
provisions in Paragraph B(4) relating to reductions‘in’ | A.L.R. 1034. } 
staff by the secretary, deleted former Subsection: E-relat-. 84 C.J.S, Taxation §§ 640 to 684. { 


ing to adoption of procedural rules and regulations by the 
secretary, added Subsection E and made minor epee 
changes throughout the section. | 
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9-11-6.1. Additional powers of secretary. 


In addition to the powers granted to the secretary in Section.9-11-6 NMSA 1978, the secretary is 
authorized to set, by regulation, after notification to the legislative finance committee, fees to cover 
the expense of providing additional services for the convenience of the public. Any fee for a service 
adopted under this section shall not be charged to or payable by any person not taking advantage 
of the service. Amounts collected pursuant to this section are appropriated to the depaxbinant to 
defray the expense of providing the service. 


History: 1978 Comp. - § 9-11-6.1, enacted by Laws. IV, § 23, was effective May 16, 1990, 90 days after the ad- 
1990, ch. 70, § 1. journment of the legislature. 

Effective ‘dates: — Laws 1990, ch. 70 contained no ef- ~ 
fective date provision, but, pursuant to N.M. Const., art, 


9-11-6.2. Administrative regulations, rulings, instructions and orders; 
presumption of correctness. 


A. The secretary is empowered and directed to issue and file as. required by law.all regula- 
tions, rulings, instructions or orders necessary to implement and enforce any provision of any 
law the administration and enforcement of which the department, the secretary, any division of 
the department or any director of any division of the department is charged, including all rules 
and regulations necessary by reason of any alteration of any such law. In order to accomplish its 
purpose, this provision is to be liberally construed. . 

B... Directives issued by the secretary shall be in form. substantially as follows: 

. (1) regulations shall be written statements of the secretary of general application; inter- 
preting and exemplifying the statutes to which they relate; 

(2) rulings shall be written statements of the secretary, of limited application to one or 
a small number of persons, interpreting the statutes to which they relate, ordinarily issued in 
response to a request for clarification of the consequences of a specified set of circumstances; 

(8) orders shall be written statements of the secretary or delegate of the secretary to 
implement a decision after a hearing; and 

(4) instructions shall be other written statements or directives of the secretary or secre- 
tary's delegate not dealing with the merits of any law but otherwise in aid of the accomplishment 
of the duties of the secretary. 

C. To be effective, any ruling or regulation issued by the secretary shall be reviewed by the at- 
torney general or other legal counsel of the department prior to being filed as required by law, and 
the fact of the review shall be indicated on the ruling or regulation. 

D. To be effective, a regulation shall first be issued as a proposed regulation and filed for public 
inspection in the office of the secretary. Unless otherwise provided by statute, no regulation affect- 
ing any person or agency outside the department shall be adopted, amended or,repealed without 
a public hearing on the proposed action before the secretary or a hearing officer designated by 
the secretary. The public hearing shall be held in Santa Fe unless otherwise permitted by statute. 
Notice of the subject matter of the regulation, the action proposed to be taken; the time and place 
of the hearing, the manner in which interested parties may present their views and the method by 
which copies of the proposed regulation, proposed amendment or repeal of an existing regulation 
may be obtained shall be published at least thirty days prior to the hearing date in the New Mex- 
ico register and mailed at least thirty days prior to the hearing date to all persons who have made 
a written request for advance notice of hearing. After the proposed regulation has been on file for 
not less than sixty days and a public hearing on the proposed action has been held by the secretary 
or a hearing officer designated by the secretary, the secretary may issue it as a final regulation by 
signing the regulation and filing the regulation in the manner required by law. The secretary shall 
not delegate the authority to sign regulations. 

E. In addition to filing copies of regulations with the state records administrator as required 
by law, the secretary shall maintain in the office of the secretary a duplicate official set of current 
and superseded regulations, a set of current and superseded rulings. and such additional sets of 
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those regulations and rulings as appear necessary, which duplicate or. additional sets shall be 
’ available for inspection by the public, but superseded regulations need be aioe ees for no longer 
than ten years from the date of supersession. 

F, The secretary shall develop and maintain a file of names and dAdrayeen of individuals and 
professional and industry groups having an interest in the promulgation of new, revised or pro- 
posed: regulations. At convenient times, the secretary shall distribute to these persons all such 
regulations and all pertinent rulings, making such charges as will defray the expense incurred 
in their physical preparation and mailing. Such charges are appropriated to the department to 
defray the costs of preparing and distributing regulations and rulings. 

G. Any regulation, ruling, instruction or order issued by the secretary or delegate of the‘secre- 
tary is presumed to be a proper implementation of the provisions of the laws that are charged to 
the department, the secretary, any division of the department or any director of any division of the 
department. 

H. The extent to which regulations, rulings and orders will have retroactive effect shall be 
stated, and if no such statement is made, they will be applied prospectively only. 


History: Laws 1995, ch. 31, § 3; 2015, ch. 73, § 23. Director's (now secretary's) instructions to be in 


Cross references, — For state records center, see 14- ordinary language. — To aid in the accomplishment of 
3-8. NMSA 1978. his duties, instructions issued by the director (now secre- 

For the State Rules Act, see Chapter 14, Article4 NMSA | tary) to every resident individual upon. whom an income 
1978. tax is imposed should be in ordinary, everyday language 

‘The 2015 amendment, effective July 1, 2015, amended understood by the man or woman on the street. Davis v. 
the Taxation and Revenue Department Act by removing N.M. State Bureau of Revenue, 1980-NMCA-153, 95 N.M. 
"hearing officers" from provisions that authorized the 218, 620 P.2d 376 (decided under prior law), 
secretary or delegate of the secretary to issue adminis- Director (now secretary) has authority to issue 
trative orders for the taxation and revenue’ department; regulations interpreting and exemplifying statutes 
in Subsection B, Paragraph (1), after "exemplifying the", concerning the possession of nontaxable transaction cer- 
changed "statues" to "statutes"; in Subsection B, Para- tificates and he also has such authority,as,;may be fairly 
graph (3), after "statements of the secretary or", deleted implied from the statutory authorization. Rainbo Baking 

"a hearing officer or other"; in Subsection D, after "prior Co. v. Commissioner of Revenue, 1972-NMCA-139, 84 N.M. 
to the hearing date in", deleted "a"; in Subsection K, after 303, 502 P.2d 406 (decided under prior law). 

"state records", deleted "center" and added “administra- Presumption of validity overcome by showing 
tor"; and in Subsection G, after "issued by the secretary regulation void. — A showing of a void time require- 
or", deleted "order or instruction issued by a hearing of- ment established by a regulation of the commissioner 
ficer or other". (now secretary) overcame the presumption of validity 

stated in former Section 7-1-5 NMSA 1978. Rainbo Bak- 

ANNOTATIONS ing Co. v. Commissioner of Revenue, 1972-NMCA-139, 84 

Retroactive effect. — Whether or not a ruling has N.M, 303, 502 P.2d 406 (decided under prior law). ‘ ' 
retroactive effect is limited to the effect of the ruling it- Director (now secretary) reversed for arbitrari- 
self, and any failure to provide expressly for retroactiv- Ress. — Since the commissioner (now secretary), before 
ity does not change the law that was in effect prior to arriving at a decision, did not consider all of the evidence 
the ruling. Amoco Prod. Co. v. Taxation & Revenue Dep’ t presented at the hearing but only that pertaining to the "in- 
2003-NMCA-092, 134 N.M. 162, 74 P.3d 96. dicia" under G.R. Regulation 12.5;1, the court could not say 
Judicial review of rulings, — The legislature has that he would have reached the same conclusion had all of 
provided a comprehensive scheme for protesting depart- "the evidence presented and admitted" been considered as 
ment of révenue and county actions. In not providing required by Section 7-1-24 NMSA'1978 and therefore held 
more specifically for judicial review of a‘ruling, the legisla- othe ruling reversed for arbitrariness. Haton v. Bureaw of 
tive intent was that the ruling should be applied before it Revenue, 1972-NMCA-114, 84 N,M, 226, 501 P.2d 670, cert. 
is reviewed, in the absence of some applicable exception. denied, 84 N.M, 219, 501 P.2d 663 (decided under prior law). 
Grand Lodge of Ancient & Accepted Masons v. Taxation & Director (now secretary) is a state officer. State ex 


Revenue Dep't, 1987-NMCA-081, 106-N/M. 179, 740 P.2d . rel, Bureau of Revenue v. MacPherson, 1968-NMSC-106, 

1163, cert. denied, 106 N.M. 174, 740 P.2d 1158 (decided, 79 N.M. 272, 442 P.2d 584, overruled by N.M. Livestock Bd. 

beech rho v. Dose, 1980-NMSC-022, 94 N.M. 68, 607 P.2d 606 (de- 
Oo Ife cided under prior law), 


9-11-6.3. Repealed. 


Repeals. — Laws 1999, ch. 176, § 2: repealed 9-11- ..'. department, effective June 18, 1999. For provisions of 


6.3 NMSA 1978, as enacted by Laws 1995, ch, 31,§ 4, .. former.section, see the 1998 NMSA 1978 on NMOne- 
relating to payment methods of any amount due the Source. com. For present comparable provisians, see 6- 


state under any law or program administered by the’ 10-1.2 eben: 1978. 


9-11-6.4. Electronic filing and payment. 


A. The department is authorized to require where practical, in lieu of: 
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9-11-7 ; TAXATION AND REVENUE DEPARTMENT 9-11-10.1 
(1). the filing of paper documents, the filing by electronic or optical:means of any return, 
aseittinies report or other document required under any nee or program administered by the 
department; and 
(2) . a paper check or cash payment, the remittance by feideeeatitty means of any payment 
required under any law or program administered by the department. 

B. The department, using reasonable criteria, may require some classes of persons to file re- 
turns and remit payments electronically or optically while not so requiring others to file returns 
and remit payments in.that manner. The date of filing or payment shall be the date the return, 
application, report, payment or other document is transmitted to the department 1 in‘a form able to 


be Space oa 


History: Laws 1995, ch. 31, § 5; 2021, ch. 65, § 37. 

Cross references. — For electronic authentication 
and substitution for signature, see 14-3-15.2 NMSA 1978. 

The 2021 amendment, effective July 1, 2021, au- 


thorized the taxation and revenue department to man-' 


date electronic payment of certain taxes; in the section 


9-11-7. Repealed. 


Repeals. — Laws 1986, ch. 20,:§ 136A repealed 9- 
11-7 NMSA 1978, as enacted by Laws 1977, ch. 249, 
§ 8, relating to exemption of certain subordinates’ final 


9-11-8. Division directors. 


heading; added “and payment"; in Subsection A, added 
new paragraph designation "(1)" and Paragraph A(2); and 
in Subsection B, after "persons to file", added "returns and 
remit payments", after "requiring others to file", added 


"returns and remit payments", after "date of filing"; added 


"or payment", and after "report", added "payment". 


decision- -making authority from the authority of the sec- 


retary, effective July 1, 1986. 


i 


Each division in the department, whether established by law or order of the secretary, shall 
be headed by a "director." Directors shall be appointed by. the secretary with the approval of the 


governor. 


History: 1978 Comp., § 9-11-8, enacted by Laws 
1977, ch, 249, § 9. 

Effective dates. — Laws 1977, ch. 249, § 69 made 
Laws 1977, ch. 249, § 9 effective March 31, 1978. 


Cross references. — For exemption of directors froth 
the Personnel Act, see 9-11-6B(10), 9-11-10 NMSA 1978. 

For yeas ata of directors,’ see 9-11- 6B(10) NMSA 
1978, j 


9-11-9. Bureaus as organizational units. 


The divisions of the department may have established within them organizational units tobe 
known as "bureaus". Bureaus shall be headed by a "chief" appointed by the secretary. 


History: 1978 Comp., § 9-11-9, enacted by Laws 
1977, ch. 249, § 10. 


9-11-10. Personnel Act coverage. 


Effective dates. — Laws 1977, ch. 249; § 69 made 
Laws 1977, ch. 249, § 10 effective March 31, 1978. 


All employment positions in the department, except for the positions of secretary and division 
director, are covered by and subject to the provisions of the Personnel Act [Chapter 10, Article 9 
NMSA 1978]. The secretary is the appointing authority. 


History: 1978 Comp., § 9-11-10, enacted by Laws 


Effective, dates. ‘Laws 1977, ch. 249, § 69 made 


de ch, 249, § 11. Laws 1977, ch. 249, § 11 effective taper 31, 1978. 


9-11-10.1. Roskwioutaa investigations; duties; employees; condition of 
employment. 


A. An employee of the department who has access to or who is assigned to perform work associ- 
ated with driver's licenses shall submit to a background investigation as required by the secretary. 
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B. An applicant seeking employment with the department who may have access to or who may 
be assigned to perform work associated with driver's licenses shall submit to a sips iappsionens inves- 
tigation as required by the secretary. 

C. The secretary shall ensure that fingerprints as required for a national criminal aot 
records search and state background investigation are provided by: 

(1) an employee of the department who has access to or is assigned to wasters work associ- 
ated with driver's licenses; or 

(2) an applicant seeking employment with the department who may have access to or who 
may be assigned to perform work associated with driver's licenses. 

D. The information obtained in a background investigation shall be used only to determine 
if a person required to submit to a background investigation pursuant to this section has been 
convicted of a crime that has a direct impact on the ability of that person to meet federal require- 
ments or to perform the specific duties assigned to that person. The secretary may determine not 
to continue to employ or not to initiate employment of a person whose criminal background inves- 
tigation contains information that the person has been convicted of a crime that involved actions 
that: 

(1) directly reflect on the person's ability to perform the specific duties of that person's 
position or proposed position; or 
(2) would conflict with federal requirements. 

E. Information obtained pursuant to a background investigation shall be confidential and 
shall only be used for determining the fitness of a person to remain or become employed with the 
department or to comply with federal requirements regarding employees who have access to or 
who may be assigned to perform work associated with driver's licenses. 


History: Laws 2007, ch. 319, § 66, IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 319 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


9-11-11. Legal adviser [advisor]. 


The attorney general is the legal adviser [advisor] to the secretary, but the secretary may em- 
ploy other counsel and, in so doing, shall consult the attorney general. 


History: 1978 Comp., § 9-11-11, enacted by Laws Bracketed material. — The bracketed material was 
1977, ch. 249, § 13. inserted by the compiler and is not part of the law. 
Effective dates. — Laws 1977, ch. 249, § 69 made 
Laws 1977, ch. 249, § 18 effective March 31, 1978. 


9-11-12. Cooperative agreements among jurisdictions. 


A. The secretary may enter into cooperative agreements with other states, the district [Dis- 
trict] of Columbia or with any appropriate authority empowered to administer multistate coopera- 
tive agreements for the exchange of information, the reciprocal, joint or common enforcement and 
administration of revenue or transportation laws of the party jurisdictions or the reciprocal, joint 
or common collection, remittance and audit of revenues of the party jurisdictions. 

B. Funds collected by the department on behalf of another jurisdiction in accordance with an 
agreement entered into pursuant to this section are not funds of this state and shall be collected 
and disbursed in accordance with the terms of the agreement, notwithstanding any other provi- 
sion of law. 

C. The secretary is empowered to promulgate such rules and regulations and to ostabliat such 
procedures as the secretary deems appropriate for the collection and disbursement of funds due 
other party jurisdictions and for the receipt of funds collected by other party jurisdictions for the 
account of this state under the terms of a cooperative agreement entered into under the authority 
of this section. 
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History: 1978 Comp., § 9-11-12, enacted by Laws .. Bracketed material. — The bracketed material was 
1988, ch. 24, § 1. - inserted by the compiler and is not part of the law. 
Effective dates. — Laws 1988, ch. 24, § 10 made Laws 
1988, ch. 24, § 1 effective January 1, 1989. 


9-11-12.1. Tribal cooperative agreements. 


A. The secretary may enter into cooperative agreements with the Pueblos of Acoma, Cochiti, 
Jemez, Isleta, Laguna, Nambe, Picuris, Pojoaque, Sandia, San Felipe, San Ildefonso, San Juan, 
Santa Ana, Santa Clara, Santo Domingo, Taos, Tesuque, Zia and Zuni; the Jicarilla Apache Nation; 
the Mescalero Apache Tribe; and the nineteen pueblos acting collectively for the exchange of in- 
formation and the reciprocal, joint or common enforcement, administration, collection, remittance 
and audit of gross receipts tax and cannabis excise tax revenues of the party jurisdictions. 

B... Money collected by the department on behalf ofa tribe in accordance with an agreement 
entered into pursuant to this section is not money of this state and shall be collected and disbursed 
in accordance with the terms of the agreement, notwithstanding any other provision of law. 

_C. The secretary is empowered to promulgate such rules and to establish such procedures as 
the secretary deems appropriate for the collection and disbursement of funds due a tribe and for 
the receipt of money collected by a tribe for the account of this state under the terms of a coopera- 
tive agreement entered into under the authority of this section, including procedures for iden- 
tification of taxpayers or transactions that are subject only to the taxing authority of the tribe, 
taxpayers or transactions that are subject only to the taxing authority of this state and taxpayers 
or transactions that are subject to the taxing authority of both party jurisdictions. 

D. Nothing in an agreement entered into pursuant to this section shall be construed as autho- 
rizing this state or a tribe to tax a person or transaction that federal law prohibits that govern- 
‘ment from taxing, authorizing a state or tribal court to assert jurisdiction over a person who is not 
otherwise subject to that court's jurisdiction or affecting any issue of the respective civil or crimi- 
nal jurisdictions of this state or the tribe. Nothing in an agreement entered into pursuant to this 
section shall be construed as an assertion or an admission by either this state or a tribe that the 
taxes of one have precedence over the taxes of the other when a person or transaction is subject 
to the taxing authority of both governments. An agreement entered into pursuant to this section 
shall be construed solely as an agreement between the two party governments and shall not alter 
or affect the government-to-government relations between this state and any other tribe. 

EK... As used in this section: 

(1) "tribal" means of or pertaining to a tribe; and 
(2) "tribe" means an Indian nation, tribe or pueblo located entirely in New Mexico, 


History: 1978 Comp,, § 9-11-12.1, enacted by Laws The 2001 amendment, effective July 1, 2001, sub- 
1997, ch. 64, § 1; 1999, ch. 223, § 1; 2000, ch. 62, § 2; stituted the present section heading for "Cooperative 
2001, ch. 42, § 2; 2003, ch. 414, § 2; 2021 (1st S.S.), ch. agreements with Santa Clara pueblo, Santa Ana pueblo, 


4, §. 54. Laguna pueblo and Nambe pueblo" and substituted "with 
Cross references. — For credit on gross receipts tax the Pueblos of Isleta, Laguna, Nambe, Sandia, Santa Ana 

paid to pueblos, see 7-9-88.1 NMSA 1978. and Santa Clara" for "with Santa Clara pueblo, Santa Ana 
The 2021 (1st S.S.) amendment, effective June 29, pueblo, Laguna pueblo and Nambe pueblo" in Subsec- 

2021, authorized the secretary of taxation and revenue to tion A. 

enter into cooperative agreements with the nineteen In- The 2000 amendment, effective July 1, 2000, inserted 

dian pueblos, individually or collectively, for the exchange "and Nambe pueblo" in Subsection A and deleted "and 

of information and the reciprocal, joint or common en- regulations" following "such rules" in Subsection C. 

. forcement, administration, collection, remittance and au- The 1999 amendment, effective July 1, 1999, added 
dit of the cannabis excise tax; in Subsection A, after "gross "Santa Ana pueblo and Laguna pueblo" to the section 
receipts tax", added "and cannabis excise tax". heading; in Subsection A, substituted "Santa Clara 

The 2003 amendment, effective July 1, 2003, in the pueblo, Santa Ana pueblo and Laguna pueblo for the ex- 
section heading, added "Tribal", deleted "with the pueblos change of information" for "Santa Clara pueblo and for 
of Isleta, Laguna, Nambe, Sandia, Santa Ana and Santa the exchange of information"; in Subsections B, C, and 
Clara"; rewrote Subsection A; substituted "other tribe" for D, substituted "the pueblo" for "Santa Clara pueblo"; in 
“other Indian nation tribe or pueblo" at the end.of Subsec- Subsection E, inserted "with Santa, Clara pueblo" near 
tion D; deleted former Subsection E, concerning the local the beginning. 


option gross receipts tax act, and added present Subsec- 
tion E; and substituted "tribe" for "pueblo" throughout the 
section. 


133 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


9-11-12.2 ' EXECUTIVE DEPARTMENT 9-11-14 


9-11-12.2. Cooperative agreements with Navajo Nation. 


A. The secretary may enter into cooperative agreements with the Navajo Nation for the ex- 
change of information and the reciprocal, joint or common enforcement, administration, collection, 
remittance and audit of tax revenues of the party jurisdictions. 

B. Money collected by the department on behalf of the Navajo Nation in accordance with an 
agreement entered into pursuant to this section is not money of this state and shall be collected 
and disbursed in accordance with the terms of the agreement, notwithstanding any other provi- 
sion of law. 

C. ‘The secretary is empowered to promulgate such rules and to establish such procedures as the 
secretary deems appropriate for the collection and disbursement of funds due the Navajo Nation and 
for the receipt of money collected by the Navajo Nation for the account of this state under the terms 
of a cooperative agreement entered into under the authority of this section, including procedures for 
identification of taxpayers or transactions that are subject only to the taxing authority of the Navajo 
Nation, taxpayers or transactions that are subject only to the taxing authority of this state and tax- 
payers or transactions that are subject to the taxing authority of both party jurisdictions. 

D. Nothing in an agreement entered into pursuant to this section shall be construed as autho- 
rizing this state or the Navajo Nation to tax persons or transactions that federal law prohibits that 
government from taxing, or as authorizing a state or tribal court to assert jurisdiction over persons 
who are not otherwise subject to that court's jurisdiction or as affecting any issue of the respective 
civil or criminal jurisdictions of this state or the Navajo Nation. Nothing in an agreement entered 
into pursuant to this section shall be construed as an assertion or an admission by either this 
state or the Navajo Nation that the taxes of one have precedence over the taxes of the other when 
the person or transaction is subject to the taxing authority of both governments. An agreement 
entered into pursuant to this section shall be construed solely as an agreement between the two 
party governments and shall not alter or affect the government-to-government relations between 
this state and any other Indian nation, tribe or pueblo, 


History: 1978 Comp., § 9-11-12.2, enacted by dg ’ ‘Effective dates. — Laws 2001, ch. 134, § 4 made Laws 
2001, ch. 134, § 3, 2001, ch. 184, § 3 effective July 1, 2001. 


9-11-13. Taxation and revenue department; additional duties. 


The taxation and revenue department shall develop and implementa program to conduct au- 
dits and related investigations with respect to royalties paid for oil and gas and other minerals 
produced from federal lands within New Mexico: Pursuant to the Federal Oil and Gas Royalty 
Management Act of 1982, the secretary of taxation and revenue shall petition the secretary of the 
United States department of the interior for a delegation of authority to conduct the audits and 
related investigations. After the delegation of authority is made, the secretary of taxation. and 
revenue shall seek reimbursement fromthe United States department of the interior for all costs 
associated with any activities undertaken pursuant to the delegation. 


History: Laws 1993, ch. 88, § 1. Cross references, — For the Federal Oil and Gas 


Emergency clauses. a ane 1998, ch, 88, § 3 con- Royalty Management Act of 1982, see 30 U.S.C, §.1701 
tained an emergency clause and was approved March 31, et seq. © 
1993. 


9-11- 14. Power to employ law enforcement officers for tax fraud 
investigations division. | 


A. The secretary shall employ police officers as commissioned tax fraud enforcement officers 
as needed in the tax fraud investigations division of the department to enforce the tax laws or to 
investigate fraud and other crimes that may affect the collection of taxes due to the state. 

B. Tax fraud enforcement officers shall be certified as having completed basic law enforcement 
training at the New Mexico law enforcement academy or at another recognized certified regional 


134 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


9-11-15 EXECUTIVE PLANNING 9-13-7 


or federal law enforcement training program equivalent to or more stringent than the basic law 
enforcement training at the New Mexico law enforcement academy. 

C. The secretary may require specialized training in addition to the requirements of Subsec- 
tion B of this section. 

D. The secretary shall require continuing in-service law enforcement training for tax fraud en- 
forcement officers as required by the New Mexico law enforcement academy for all police officers. 


History: Laws 2005, ch. 108, § 6. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 108 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


9-11-15. Collection of delinquent obligations through collection agency. 


The.department, by competitive bid, may select one or more collection agencies to collect or 
assist in the collection of an obligation due to the state or a political subdivision of the state 
pursuant to a tax or law administered by the department, provided that the obligation is at least 
one hundred twenty days past due. Notwithstanding any contract for collection of an obligation 
entered into pursuant to this section, the department retains authority to settle an obligation or 
to accept payments on an obligation. 


History: Laws 2006, ch. 40, § 1. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 40 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


Transportation Department 


(Repealed by Laws 1985, ch. 49, § 1; Laws 1987, ch. 268, § 43.) 


9-12-1 to 9-12-8. Repealed. 


Repeals. — Laws 1985, ch. 49, § 1 and Laws 1987, ch. the transportation department, secretary) of transporta- 


268, § 43 repealed 9-12-1 to 9-12-8 NMSA 1978, as enacted tion, and school bus safety inspections. For present compa- 
by Laws 1977, ch. 250, §§ 1 to 3, 5 to 8, and 10 concerning rable provisions, see 9-11-4, 67-3-6 NMSA 1978. 
\ P ij 


Employment Security Department 


(Repealed by Laws 1987, ch. 342, § 34.) 


9-13-1 to 9-13-7. Repealed. 


Repeals. — Laws 1987, ch. 342, § 34 repealed 9-13-1 §§ 3 to 9, relating to the employment security department, 


to 9-138-7 NMSA 1978, as enacted by Laws 1979, ch. 280, effective July 1, 1987. 
ARTICLE 14 
Executive Planning 
Sec. Sec, 
9-14-1. Short title. 9-14-3, Governor's office of policy and planning created; 
9-14-2. Purpose. ' powers and duties. 


9-14-4, Community development block grants. 
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9-14-1. Short title. 


Sections 1 through 7 of this act [9-6-5.1, 9-14-1 through 9- 14-3 NMSA 1978] may be cited as me 
"Executive Planning Act". 


History: Laws 1988, ch, 296, § Fe . Compiler's notes. — Sections 5 and 6 of the Executive 
Effective dates. — Laws 1983, ch. 296, § 32 made Planning Act (Laws 1983, ch. 296, §§ 5 and 6) contained a 
Laws 19838, ch. 296, § 1 effective July 1, 1983. repealing clause, which repealed 15-6-1 to 15-6-3 NMSA 


1978, and a saving clause related to that repeal. 


9-14-2, Purpose. 


The purpose of the Executive Planning Act is to. achieve a coordinated and ‘effective planning 
mechanism by which the executive branch will foster implementation of a comprehensive plan- 
ning effort for the state of New Mexico through consolidation of the strategic planning effort for 
the state within the office of the chief executive, and through consolidation of the administrative 
aspects of state planning efforts within concerned executive agencies, 


History: Laws 1983, ch. 296, § 2. | ppt Effective dates. — Laws 1983, ch. 296, § 32 made 
Laws 1983, ch. 296, § 2 effective July 1, 1983. 


9-14-3. Governor's office of policy and planning created; powers and — 
duties. 


There is created in the office of the governor an executive planning group, to be called the gov- 
ernor's office of policy and planning. Staff members of the governor's office of policy and planning 
shall be appointed by the governor, and shall be called governor's policy assistants. The governor's 
office of policy and planning shall provide overall plans for New Mexico state government in key 
areas such as, but not necessarily limited to, economic development, education, human and natu- 
ral resources and energy. These plans will define and set forth ways to implement policies in order 
to achieve a cohesive direction in key areas. To design the overall plans the governor's office of 
policy and planning shall: 

A. focus primarily on issue identification, formulation, analysis and follow through in order to 
develop major policy statements and implementation strategies, thereby achieving a cohesive and 
effective direction for the state; 

B. define strategic issues where coordination of federal and state government resources is nec- 
essary in order to effectively determine.and implement a coordinated and cohesive direction for 
state policy, and in order to ensure responsive and efficient state government. 

To implement the overall plans and policies, the governor's office of policy and planning shall: 

A. prepare a governor's policy manual to define the focus of the overall state plans and policies; 

B. coordinate executive implementation of the plans and policies; 

C. prepare legislative proposals which would implement plans and policies; 

D. promote efficient inter-department coordination in the implementation and administration 
of the plans and policies; 

E. coordinate cabinet meetings to achieve a cohesive direction in the implementation of the 
plans and policies; 

F. serve as staff to the governor's alternate to the southwest Herd regional association; 

G. serve as staff to the governor's alternate to the council of four corners governors; 

H. consider emergency preparedness needs in conjunction with the office of military affairs 
and provide, as necessary, staff to coordinate these needs; 

I. conduct ongoing planning studies to identify and analyze emerging planning and policy is- 
sues requiring immediate attention, and conduct special planning and policy studies as requested 
by the governor. 


History: Laws 1983, ch. 296, § 3. Effective dates. — Laws 1983, ch. 296, § 32 made 
’ Laws 1983, ch. 296, § 3 effective July 1, 1983. 
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9-14-4, Community development block grants. 


A. The community development block grant programs shall be administered 1 by the local gov- 
ernment division of the department of finance and administration. 

B. The New Mexico community development council shall detoraise’ the recipients and 
amounts of community development block grant awards. 


History: Laws’ 1984, ch. 5, § 1. 

Effective dates. — Laws 1984, ch. 5, § 18 made fore 
1984, ch. 5, § 1 effective July 1, 1984. 

Repeals and reenactments. — Laws 1984, ch. 5, § 1, 
repealed former 9-14-4 NMSA 1978, as enacted by Laws 
1988, ch. 296, § 4, and enacted the above section. 


Cross references. — For the local government divi- 
sion of the department of finance and administration, see 
6-6-2 NMSA 1978. 

For the New Mexico community development council, 


see 11-6-4. NMSA 1978. 


ARTICLE 15 


Economic Development Department 


9-15-1. Short title. 

9-15-2, Findings and purpose. 

9-15-83. Definitions. 

9-15-4, Department established. 

9-15-4.1,. Governor's, council on film and media indus- 

tries; created; membership; executive 
board. 

9-15-5; ‘Secretary of the economic development depart- 
ment; appointment. 

6. Secretary; duties and general powers. 

7. Secretary; additional duties. 

7.1. Additional planning duties of secretary. 

8, 9-15-9. Repealed. 

10. Organizational units of department; powers and 
duties specified by law; access to informa- 
tion, 

9-15-11. Economic. development commission _ created; 

membership; duties, 

9- 1- 12. Commission; powers and duties. ’ 

9-15-12.1 to 9-15-13: Repealed. « 

9-15-14,. Administrative services iaiv idling duties. 

9-15-14.1. New Mexico outdoor recreation division; du- 

ties; definitions. 

9-15-14.2. Outdoor recreation advisory committee; cre- 

ation; membership; duties... 

9-15-14.3. New Mexico outdoor recreation division; spe- 


9-15- 
9-15- 
9-15- 
9-15- 
9-15- 


cial projects and eae recreation ite 


structure fund; created. | 

9-15-14.4. Outdoor. equity grant program; eadiad: ad- 
ministration; grant criteria, 

9-15-14.5. Outdoor equity grant program fund; created. 

9-15-15. Department cooperation with local and regional 
development agencies. 

9-15-16. Technology enterprise division created. 

9-15-17. Director; duties. 

9-15-18. Proprietary information. 

9-15-19. Technology enterprise fund created. 

9-15-19.1. State match fund created: 

9- 18: 19. 2. New Mexico 9000 program enterprise ‘fund; 

created; purpose. 
9- 15- 20. ‘Repealed. 


9-15-1. Short title. 


WOOMOOGH ONOWWO .-Ow Le} WCOOOGOHOOOOHDOOOO 
Hy 
aN 
oo 


Sec. 

9-15-21 to 9- 15- 27. Raredied. 

9-15-28. Repealed. 

9-15-29. Definitions. 

9-15-30, Mexican affairs division created; duties. 

9-15-30.1, . Division of international trade created; duties. 

9-15-31. Director; duties, 

9-15-32. Office established. 

9-15-33. Purpose. 

9-15-34, Duties of the department. 

9-15-34.1. Business incubators; conditions for state ex- 
penditures. 

1 . Program created; purposes, 

15-36. Fund created. 

15-37. Short title. 

-15-38. Purpose. 

-15-39, Definitions. 

15-40. Designation as the lead state agency. 

-15-41, Defense conversion; department duties. 

1 

1 

1. 

1 

1 

1 

1 


7 
to 
on 


15-42. Repealed: 

5-43. Repealed. 

5-44. Repealed. 

-15-45, Repealed. 

-15-46. Repealed. 

-15-47. Repealed. 

. Office of raithaige base planning and support 
created; duties. 

-15-49, Military base planning commission created; 

composition. 

-15-50. . Duties. , 

)-15- 51.1. Termination of agency life; delayed repeal. 

(Repealed effective July 1, 2028.). ~ 

-15-51. Repealed. 

-15-52. Short title. 

1 

1 


-15-53. Definitions. 

-15-54, Minority business assistance program; depart- 
ment duties and powers, 

-15-55, Minority business assistance fund created: 

-15-56, Economic developmenttax incentives; guidelines. 

-15-57. Solo-worker program. 

-15-58. Sustainable economy’ task force; created; staff. 

-15-59,. Sustainable economy task force: eee strate- 

gic plan; cisuneel 


me it 


Sections 9-15-1 through 9-15-36 NMSA 1978 may be cited as the "Eeonomic Development De- 


partment Act". 
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9-15-2 EXECUTIVE DEPARTMENT 9-15-3 


History: Laws 1983, ch. 297, § 1; 1988, ch. 81, § 1; B. all contractual obligations of the New Mexico youth 
1991, ch, 21, § 9; 2020, ch. 65, § 2. conservation corps commission relating to the outdoor eq- 
The 2020 amendment, effective May 20, 2020, after uity grant program shall be binding on the New Mexico 
"through", deleted "9-15-15" and added "9-15-36". outdoor recreation division; and 
Temporary provisions. — Laws 2020, ch. 65, § 6, pro- C. the rules, orders and decisions of the New Mexico 
vided that on May 20; 2020: , youth conservation corps commission relating to the out- 
A. all functions, appropriations, money, records and door equity grant program shall remain in effect until re- 
files of the New Mexico youth conservation corps commis- pealed or amended. 
sion relating to the outdoor equity grant program shall be The 1991 amendment, effective March 27, 1991, de- 


transferred to the New Mexico outdoor recreation division leted "and Tourism" following "Development". 
of the economic development department; 


9-15-2. Findings and purpose. 


A. The legislature finds that a need exists for economic diversification in the state in order to 
protect against dramatic changes in the state's economy and to increase revenues to help state 
government finance the various services it provides to the state's communities and citizens. 

B. The legislature further finds that the goal of economic development and diversification can 
best be accomplished by creating a cabinet-level department which will be concerned solely with 
the areas of economic development and diversification, business recruitment, expansion and re- 
tention. 

C. The purpose of the Economic Development Department Act is to create a cabinet-level 
department in order to: 

(1) provide a coordinated statewide ‘perspective with regard to economic development 
activities; 

(2) provide a data base for local and regional economic development groups and serve as a 
comprehensive source of information and assistance to businesses wishing to locate or expand in 
New Mexico; 

(3) actively encourage new economic enterprises to locate in New Mexico and assist exist- 
ing businesses to expand; 

(4) monitor the progress of state- aE eee economic development activities and prepare 
annual reports of such activities, their status and their impact; 

(5) create and encourage methods designed to provide rapid economic diversification de- 
velopment that will create new employment opportunities for the citizens of the state, including 
the issuance of grants and loans to municipalities and counties for economic enhancement projects; 

(6) provide for technology commercialization projects as an incentive to industry locating 
or expanding in the state; 

(7) support technology transfer programs; 

(8) promote New Mexico as a technology conference center; 

(9) promote and market federal and state technology commercialization programs; 

(10) develop and implement enhanced statewide procurement programs; and 

(11) provide support and assistance in the creation and operation of development finance 
mechanisms such as business development corporations and the industrial and agricultural fi- 
nance authorities in order to insure capital availability for business expansion and economic di- 
versification. 


History: Laws 1988, ch. 297, § 2; 1991, ch. 21, § 10. (7), which read "perform those functions previously exer- 

The 1991 amendment, effective March 27, 1991, in cised by the economic development division and board, the 
Subsection B, inserted "business recruitment, expansion" New Mexico magazine division and the tourism and travel 
and substituted "retention" for "tourism promotion"; and, division of the commerce and industry department", in- 
in Subsection C, deleted "and tourism" following "develop- serted present Paragraphs (8) to (10), redesignated former 
ment" in four places, inserted "and loans" in Paragraph (5), Paragraph (8) as present Paragraph (11) and substituted 
substituted "technology commercialization" for "research "and agricultural finance authorities" for "finance author- 
and development" in Paragraph (6), rewrote Paragraph ity" in Paragraph (11). 


9-15-3. Definitions. 


As used in the Economic Development Department Act: 
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9-15-4 ECONOMIC DEVELOPMENT DEPARTMENT 9-15-4.1 


» A. "commission" means the economic development commission; 
B. "department" means the economic development department; and 
C. "secretary" means the secretary of economic development. 
4 


History: Laws 1983, ch. 297, § 3; 1988, ch, 81, § 2; introductory language and "and tourism" following 


1991, ch. 21, § 11; 1993, ch. 101, § 1. "development" in Subsections A and B; deleted former 
‘The 1993 amendment, effective June 18, 1993, deleted Subsections C, E and F; which defined "research and de- 
"and tourism" following "development" in Subsection A velopment", "technical excellence" and "technological in- 
and, in Subsection C, deleted "department" following "de- novation", respectively; redesignated former Subsection D 
velopment" and made a minor stylistic change. as present Subsection C; and, in Subsection C, substituted 
The 1991 amendment, effective March 27, 1991, "the economic development department" for "economic de- 


deleted "and Tourism" following "Development" in the velopment and tourism". 


9-15-4, Department established. 


There is created in the executive branch the "economic development department". The depart- 
ment shall be a cabinet department and shall consist of, but not be limited to, six divisions as 
follows: 


A. the administrative services division; 

B. the economic development division; 

C. the New Mexico film division; 

D. the technology enterprise division; © 

EK. the trade and Mexican affairs division; and 

F. the New Mexico outdoor recreation division. 

History: Laws 1983, ch. 297, § 4; 1988, ch. 80, § 6; "office for" following "the" near the beginning and added 
1991, ch. 21, § 12; 1994, ch. 127, § 7; 1995, ch. 77, § 1; "division" following "commercialization" at the end. 

1998, ch. 63, § 1; 2008, ch. 404, § 1;:2006, ch. 14, § 1; The 1998 amendment, effective July 1; 1998, substi- 
2019, ch. 117, § 1. tuted "six" for "seven" in the introductory language; added 

The 2019 amendment, effective July 1, 2019, created "and" at the end of Subsection E; deleted former Subsec- 
the New Mexico outdoor recreation division in the eco- tion F relating to the state housing authority, and redesig- 
nomic development department; in the introductory para- nated Subsection G as Subsection F. 
graph, after "limited to,", deleted: "five" and added "six"; The 1995 amendment, effective April 5,.1995, in Sub- 
and added new Subsection F. section G, substituted "office for space commercialization" 

The 2006 amendment, effective May 17, 2006, for "office of space". 
changed the number of divisions from six to five divisions The 1994 amendment, effective March 8, 1994, added 
and deleted the space commercialization division. Subsection G and made related changes. 

Temporary provision. — Laws 2006, ch. 14, § 2 trans- The 1991 amendment, effective March 27, 1991, de- 
ferred the’ functions, personnel, appropriations, money, leted " ‘and tourism" " following " ‘development’ " in the 
records, equipment, supplies and contractual obligations first sentence; substituted "seven" for "six" in the second 
of the space commercialization division of the economic sentence; deleted former Subsections D and E, listing the 
development department to the spaceport authority, 58- New Mexico film and New Mexico magazine divisions; 
31-4 NMSA 1978. added present Subsections D and F; redesignated former 

The 2003 amendment, effective June 20, 2003, sub- Subsection F as present Subsection E; and made a related 
stituted "trade and Mexican affairs" for "trade" near the stylistic change. 


beginning of Subsection E; and in Subsection F deleted 


9-15-4.1. Governor's council on film and media industries; created; 
membership; executive board. 


A. .The "governor' s council on film and media industries" is created. to advise the department 
-and the governor on ways to promote film production in New Mexico, assist.in the design and 
implementation of the department's strategic plan for building a media infrastructure in the state, 
assist in designing a workforce training program for.film production and make recommendations 
for incentives and funding for these efforts. 

B.- The governor's council on film and media industries shall be composed of no more than 
thirty members appointed by the governor for four-year staggered terms; provided that the ini- 
tial appointments shall be. made so that one-half of the members shall be appointed for two-year 
terms and one-half of the members shall be appointed for four-year terms. Terms shall expire on 
January 1. 
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C. From the membership of the governor's council on film and media industries, the governor 
shall appoint a seven-member "executive board". At least five members of the executive board 
shall have experience in some aspect of film production; The executive board shall: 

(1) with the approval of the secretary, create subcommittees of the governor's courses! on 
film and media industries and name the chairmen of those subcommittees; 

(2) coordinate activities of the subcommittees and the governor's council on film and me- 
dia industries; and 

(3) ‘develop recommendations pertaining to the charges of the governor's council ¢ on fey 
and media industries for the consideration of the governor's council on film and media industries. 

D. The governor shall name the chairman of the governor's council on film. and media indus- 
tries, who shall serve as the chairman of the executive board. The governor's council on film and 
media industries may elect such other officers as it deems necessary. The governor's council on 
film and media industries shall meet at the call of the chairman, at least quarterly. Members of 
the governor's council on film and media industries may receive per diem and mileage for travel 
within New Mexico as provided i in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 
1978], but shall receive no other compensation, perquisite or allowance. 

E. Staff for the governor's council on film and media industries shall be provided by, rae 
department. 

F. The governor's council on film and media industries shall report to the department, the gov- 
ernor and the legislature by December 1 of each year on its activities and recommendations. 


History: Laws 2003, ch. 97, § 1; 2004, ch. 8, § 1. The 2004 amendment, effective May 19, 2004, 
changed the name of the "film advisory board" to the 
mavernogs council on film and be madia industries". 


9-15-5. Secretary of the economic development department; 
appointment. 


The chief executive and administrative officer of the department is the "secretary of economic 
development". The secretary shall be appointed by the governor with the consent of the senate. 
The secretary shall hold that office at the pleasure of the governor and shall serve in the execu- 
tive cabinet; provided, however, that the secretary appointed to serve as the secretary of economic 
development and tourism and whose appointment has been confirmed by the senate may serve as 
the secretary of the economic development department at the pleasure of the BOvERAEH and with- 
out further confirmation. 


History: Laws 19838, ch. 297, § 5; 1991, ch. 21, § 13. first sentence; and substituted "appointed to serve as the 


The 1991 amendment, effective March 27, 1991, sub- secretary of economic development and tourism" for "cur- 
stituted "the economic development’ department" for " eco- rently appointed to the commerce and industry depart- 
nomic development and tourism" in the catchline and the ment” in the third sentence. 


third sentence; deleted "and tourism" at the end of the 


9-15-6. Secretary; duties and general powers. 


A. The secretary is responsible to the governor for the operation of the feparniete It is his 
duty to manage all operations of the department and to administer ai enforce the laws with 
which he or the department is charged. 

B. To perform his duties, the secretary has every power expressly dnoih dread in the laws, 
whether granted to the secretary or the department or any division of the department, except 
where authority conferred upon any division is explicitly exempted from the secretary's authority 
by statute. In accordance with these provisions, the secretary shall: 

(1) except as ‘otherwise provided in the Economic Development Department Act, exercise 
general supervisory and appointing authority over all i ah spe hag subject’ to ate ap- 
plicable personnel laws and regulations; 
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(2) delegate authority to subordinates as he deems necessary and appropriate; clearly 
delineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational units he deems will enable it to 
function most efficiently; 

(4). within the limitations of available appropriations and ABulibedele laws, employ and fix 
the compensation of those persons necessary to discharge his duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
the law, to assure implementation of and compliance with the provisions of law for whose adminis- 
tration or execution he is responsible and to enforce those orders and instructions by appropriate 
administrative action in the courts; 

(6) conduct research and studies that will improve the operations of the department and 
the provision of services to the citizens of the state; 

(7) provide for courses of instruction and practical training for. employees of the depart- 
ment and other persons involved in the administration of programs, with the objective of improv- 
ing the operations and efficiency of administration; 

(8) prepare an annual budget of the department based upon the Biiteyaor economic devel- 

opment plan approved by the commission. The economic,development plan shall be updated and 
approved annually by the commission; 

(9) provide cooperation, at the request of heads of administratively attached agencies, in 
order to: . 

(a) Painiriine or STninets duplication of services; 

(b) coordinate activities and resolve problems of mutual concern; and 

(c) resolve by agreement the manner and extent to which the department shall provide 
budgeting, record-keeping and related clerical assistance to administratively attached agencies; 

(10) appoint a "director" for each division. These appointed positions are exempt from the 
provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. Persons appointed to these 
positions shall serve at the pleasure of the secretary; 

(11). give bond in the penal sum of twenty-five thousand dollars ($25,000) and require 
directors to each give bond in the penal sum of ten thousand dollars ($10,000) conditioned upon 
the faithful performance of duties, as provided in the Surety Bond Act [10-2-18 through 10-2-16 
NMSA 1978]. The department shall pay the costs of these bonds; and 

(12) require performance bonds of such department employees and officers as he deems 
necessary, as provided.in the Surety Bond Act. The department shall pay the costs. of these bonds. 

C. The secretary may apply for and receive in the name of the department any public or pri- 
vate funds, including but not limited to United States government funds, available to the depart- 
ment to carry out its programs, duties or services. 

D. The secretary may make and adopt such reasonable and procedural rules and tdmnalntions 
as may be necessary to carry out the duties of the department and its divisions. No rule or regula- 
tion promulgated by the director of any division in.carrying out the functions and duties of the 
division shall be effective until approved by the secretary, unless otherwise provided by statute. 
Unless otherwise provided by statute, no regulation affecting any person or agency outside the 
department shall be adopted, amended or repealed without a public hearing on the proposed ac- 
tion before the secretary or a hearing officer designated by him. The public hearing shall be held in 
Santa Fe unless otherwise permitted by statute. Notice of the subject matter of the regulation, the 
action proposed to be taken, the time and place of the hearing, the manner in which interested per- 
‘sons may present their views and the method by which copies of the proposed regulation, proposed 
amendment or repeal of an existing regulation may be obtained shall be published once at least 
thirty days prior to the hearing date in a newspaper of general circulation and mailed at least 
thirty days prior to the hearing date to all persons who. have made a written request for advance 
notice of hearing. All rules and regulations shall be filed in accordance with the State Rules Act 
[Chapter 14, Article 4 NMSA SOs 


History: Laws 1983, ch. 297, § 6; 1988, ch. 81, § 3; The 1993 amendment, effective June 18, 1993, deleted 
1991, ch. 21, § 14; 1998, ch. 101, § 2. "and, tourism" following both occurrences of "economic de- 
Cross references. — For the Border Development Act, velopment" in Subsection B(8), 


see 58-27-1 NMSA 1978 et seq. 
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The 1991 amendment, effective March 27,1991, in 
Subsection B, deleted "and Tourism" following "Depart- 
ment" in Paragraph (1), deleted “or actions" following 


"action" in Paragraph (5) and, in Paragraph (8), inserted . 


"and tourism" in the first sentence and added the second 
sentence. 


ANNOTATIONS 


Classified personnel retain status upon transfer 


to. successor department. — If classified personnel. 


9-15-7. Secretary; additional duties. 


9-15-10 


of the former commerce and industry department are 


transferred to the new economic development and tour- 
ism department, the personnel retain the same classified 


, status and position that they held in the former depart- 


ment and are within the coverage of the Personnel Act, 
If a classified position is to become exempt from the pro- 
visions of the Personnel Act, then it must first become 
vacant. 1983 Op. Att'y Gen. No. 83-03 (rendered prior to 
1991 amendment). 


In addition to the secretary's responsibility for the overall supervision of the department's opera- 
tion in support of the purposes of the Economic Development Department Act, the secretary shall: 
A. work with and provide staff support'to the commission ‘in SS ee and te ae 


the state's five-year economic development plan; 


B. advise the commission of proposed rules, regulations, pratebte and contractual arrangements; 
C. enter into contracts with state, federal or private entities, apply for and:accept.any state, 
federal or private funds or grants for such projects and accept similar donations euch bequests from 


any source; 


x 


D. maintain and update Hdeonll on the status of all completed and ongoing Pe of the 


department; 


E. develop, maintain and provide economic and demographic information; and 
F. perform such other duties as requested by the commission in order to further the ide 


of the Economic Development Department Act. 


History: Laws 1983, ch. 297, § 7; 1988, ch. 81, § 4; 
1991, ch. 21, § 15; 1993, ch. 101, § 3. 

The 1993 amendment, effective June 18, 1993, deleted 
"and tourism" following "development" in Subsection A: 


The 1991 amendment; effective March 27, 1991, de- 
leted "and Tourism" following "Development" i in the intro- 
ductory paragraph and in Subsection F and, in Subsection 
A, substituted "the state's five-year" for "short-and long- 
term statewide" and "plan" for "programs". 


9-15-7.1. Additional planning duties of secretary. 


The secretary; in addition to other duties, shall serve as Poly waynes in coordination of the cen- 


sus program at the state data center. 


History: Laws 1983, ch. 296, s 21; 1991, ch. 21, § 16; 
1998, ch. 63, § 2. 

The 1998 amendment, effective July 1, 1998, deleted 
"of the economic development department" from the sec- 
tion heading: and rewrote this ‘section to the extent that'a 
detailed comparison is impracticable. 


9-15-8, 9-15-9. Repealed. 


Repeals. — Laws’ 1988, ch. 81, § 13, repealed 9-15-8 
and 9-15-9 NMSA 1978, as enacted by Laws 1983, ch. 297, 
§§ 8, 9, relating to establishment of bureaus within each 


The 1991 amendment, effective March 27, 1991, sub- 
stituted "the economic development" for "commerce and 
industry" in the catchline and for "the commerce and in- 
dustry" in the introductory paragraph. 


division, and exemption from the Personnel Act, effective 
May 18, 1988. 


ve 


9-15-10. Organizational units of department; powers and duties 
specified by law; access to information. 


‘Those organizational units of the department and the officers of those units snecifigd by law shall 
have all of the powers and duties enumerated in the specific laws involved. However, the carrying 
out of those powers and duties shall be subject to the direction and supervision of the secretary, 
and he shall retain the final decision-making authority and responsibility for the administration 
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of any such laws as provided in Subsection B of Section 9-15-6 NMSA 1978. The department shall 
have access to all records, data and information of other state departments, agencies and institu- 
tions, including its own organizational units, not specifically held confidential by law. Any infor- 
mation obtained by the department that is proprietary technical information or related to the 
possible relocation or expansion of a business shall be deemed confidential and withheld from 
inspection pursuant to the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. 


History: Laws 1983, ch. 297, § 10; 1991, ch. 21, § 17; The 1991 amendment, effective March 27, 1991, sub- 


1997, ch. 169, § 1. stituted "9-15-6 NMSA 1978" for "6 of the Economic De- 
The 1997 amendment, effective J une 20, 1997, added velopment and Tourism Department Act" at the end of the 


the last sentence. second sentence, 


9-15-11, Economic development commission n created; membership; 
duties. 


A. The " economic development commission" is created. The commission shall be a planning 
commission administratively attached to the department. 

B. The commission shall: 

(1) provide advice to the department on policy matters; 

(2) oversee the economic development grant program as provided in the Economic Devel- 
opment Grant Act [6-31-1 through 6-31-6 NMSA 1978]; 

(3). review. and approve applications for matching grants and award grants pursuant to 
the Economic Development Grant Act; and 

(4) be responsible for the annual approval and update of the state's five-year economic 
development plan. 

C. The commission shall consist of nine members who shall be qualified electors of the state, 
no more than five of whom at the time of appointment are members of the same political party. 
Members shall be appointed by the governor and confirmed by the senate. Seven members shall be 
appointed from their respective planning districts, the eighth member shall be a Native American 
and represent the interests of the Indian tribes and pueblos and the ninth member shall represent 
the public at large, 

D. Appointments shall be made for five-year terms expiring on January 1 of the appropriate 
year. Commission members shall serve staggered terms as determined by the governor at the time 
of their initial appointment. Annually, the governor shall designate a chair of the commission from 
among the members. 

E. The commission shall meet at the call of the chair, not less than once each quarter, and shall 
invite representatives of appropriate legislative committees, other state agencies and interested 
persons to its meetings for the purpose of information exchange and coordination. 

F. .Commission members shall not vote by proxy. A majority of the members constitutes a quo- 
rum for the conduct of business. 

G. Members of the commission shall not be removed except for incompetence, neglect of duty or 
malfeasance in office; provided, however, no removal shall be made without notice of hearing and 
an opportunity to be heard having first been given the member being removed. The senate shall be 
given exclusive original jurisdiction over proceedings to remove members of the commission under 
such rules as the senate may promulgate. The senate's decision in connection with such matters 
shall be final. A vacancy in the membership of the commission occurring other than by expiration 
of term shall be filled in the same manner as the original appointment, but for the unexpired term 
only. 

‘H.. Commission members shall not be paid, but they are entitled to receive per diem and 
mileage as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 


History: 1978 Comp., § 9-15-11, enacted by Laws Repeals and reenactments. — Laws 1988, ch. 81, 
1988, ch. 81, § 5; 1991, ch. 21, § 18; 1993, ch. 101, § 4; § 5 repealed former 9-15-11 NMSA 1978, as amended by 
1997, ch. 172, § 1; 2014, ch. 58, § 7. Laws 1987, ch. 112, § 1, and enacted a new 9-15-11 NMSA 


1978, effective May 18, 1988. 
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The 2014 amendment, effective March 10, 2014, re- The 1993 amendment, effective June 18, 1993, in Sub- 
quired the commission to oversee the economic develop- section A, deleted "and tourism" following "economic de- 
ment grant program and approve applications for match- velopment" in the first and fourth sentences, deleted "and 
ing grants; in the catchline, after "membership", deleted the tourism department" following "department" in the 
"administratively attached to the department" and added second sentence, substituted "seven" for "nine" and "four" 
"duties"; in Subsection B, Paragraph (1), after "policy for "five" in the fifth sentence, deleted the former seventh 
matters", deleted "The commission shall"; in Subsection sentence, which read "Two members shall be appointed | 
B, added Paragraph (2); in Subsection C, in the first sen- from the state at large", substituted "seventh" for "ninth" 
tence, after "same political party", deleted "and at least in the eighth sentence, and added the last sentence; and, 
one of whom shall be a Native American"; and in Subsec- in Subsection E, in the third sentence, deleted "state" pre- 
tion H, after "not be paid, but", deleted "shall" and added ceding "senate" and deleted "of New Mexico" following 
"they are entitled to". "senate." _ 

The 1997 amendment, effective June 20, 1997, in Sub- The 1991 amendment, effective March 27, 1991, in 
section A, substituted "nine members" for "seven mem- Subsection A, inserted "economic development depart- 
bers" and "five of whom" for "four of whom" in the fourth ment and the tourism" in the second sentence, substituted 
sentence, deleted three sentences relating to the appoint- "state's" for ‘department's "in the fourth sentence, "nine 
ment of two members from each of the three congressional | members" for "seven members" and "five of whom" for 
districts and the appointment and duties of the governor's "four of whom" in the fifth sentence and "Two members" 
science advisor, added the last sentence, and made stylis- for "A seventh member" at the beginning of the eighth 
tic changes; and substituted "five-year terms" for "seven- sentence and added the last two sentences; and, in Sub- 
year terms" in the first sentence of Subsection B. section E, substituted "commission" for "board" in the 


third sentence and for "committee" in the last sentence. 


9-15-12. Commission; powers and duties. - 


The commission shall: 

A. develop and recommend policies and provide policy and program guidance for the department; 

B. review, modify and approve annual updates to the state's five-year economic development 
plan generated by the department; 

C. advise, assist and promote the department on matters relating to technology, technology- 
based new business development and technology commercialization projects; 

D. review federal technology-based programs requiring state matching funds and authorize 
any expenditure or pledge of the state match fund for such programs; and 

E. establish such rules and regulations for its own operations as are necessary to achieve the 
purposes of the Economic Development Department Act. Rules and regulations of the commission 
shall be adopted in the same procedural manner as rules and regulations of the department are 
adopted and shall be filed in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 
TOI den 


History: Laws 1983, ch. 297, § 12; 1988, ch. 81, § 6; deleted "and the Tourism Department Act" following "Act" 
1991, ch. 21, § 19; 1993, ch. 101, § 5; 1994, ch. 118, § 1. at the end of the first sentence and made a minor stylistic 
Cross references, — For state matching funds, see 9- change in the second sentence, 
15-19.1 NMSA 1978. The 1991 amendment, effective March 27, 1991, in- 
The 1994 amendment, effective May 18, 1994, deleted serted "economic development department and the tourism" 
"economic development" preceding "department" in Sub- in Subsection A; deleted former Subsection B, which read 
section A; added "and" at the end of Subsection C; added “assist and promote research and development projects in 
present Subsection D; and redesignated former Subsec- the state"; redesignated former Subsection C as present 
tion D as present Subsection E. Subsection B and inserted "state's" therein; inserted pres- 
The 1998 amendment, effective June 18, 1993, deleted ent Subsection C; and, in Subsection D, deleted "and Tour- 
"and the tourism department" following "department" at ism" following "Development" and added "and the Tourism 
the end of Subsection A, deleted "and tourism" follow- Department Act" in the first sentence and substituted "de- 
ing "development" in Subsection B, and, in Subsection D, © —_— partments" for "department" in the second sentence. 


9-15-12.1 to 9-15-13. Repealed. 


Repeals. — Laws 1991, ch. 21, § 46 repealed 9-15- commercialization commission, respectively, effective 
12.1, 9-15-12.2, 9-15-13 NMSA 1978, as enacted by Laws March 27, 1991. For provisions of former sections, see the 
1988, ch. 81, §§ 7 and 8 and as amended by Laws 1988, 1990 NMSA 1978 on NMOneSource.com. 
ch. 81, § 9, relating to creation of the business develop- Laws 1991, ch. 230, § 1 also repealed 9-15-12.1 and 9- 
ment board, tourism board, and science and technology 15-12,2 NMSA 1978, effective June 14, 1991. 
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9-15-14 ECONOMIC DEVELOPMENT DEPARTMENT 9-15-14.1 


9-15-14. Administrative services division; duties. 


A. The administrative services division of the department shall provide administrative ser- 
vices to the department, including: 
(1) keeping all official records of the department; 
(2) providing personnel administration, financial management, procurement and budget 
preparation services; and 
(3) providing clerical, record-keeping and, administrative support to agencies administra- 
tively attached to the department. 4 
B, The division shall, in addition to its other duties, administer programs and grants that have 
been assigned generally to the department by the governor or the commission or.by statute. 


History: Laws 1983, ch. 297, § 14; 1988, ch. 81, § 10; The 1991 amendment, effective March 27, 1991, 
1991, ch. 21, § 20; 1995, ch. 163, § 1. added Subsection C. 
-- The 1995 amendment, effective July 1, 1995, deleted 
Subsection C and made a minor stylistic change in Sub- 
section B, , 


9-15-14.1. New Mexico outdoor recreation division: duties; definitions. 


+A; The New Mexico outdoor recreation division of the department shall: ' 

(1) increase outdoor recreation-based economic development, tourism and ecotourism in 
the state; 

(2) recruit out-of-state-based outdoor recreation businesses to locate in New Mexico; 

(3) promote.stewardship and preservation of New Mexico's unique environment and cul- 
tural assets; 

(4) promote education about and use of outdoor recreation assets to enhance public health; 
and . ) 
(5) administer the outdoor equity grant program. | 

B. The department, the tourism department, the state land office, the Rio Grande trail com- 
mission, the state parks division of the energy, minerals and natural resources department, the 
department of game and fish, the cultural affairs department, the Indian affairs department, the 
department of health and the department of transportation shall work in conjunction with the 
New Mexico outdoor recreation division to support the division's duties as they relate to the pur- 
poses of the respective departments and agencies. 

C. For the purposes of administering functions of the New Mexico outdoor recreation division: 

(1), "ecotourism" means a form of tourism that involves visiting areas of ecological interest 
and is intended as a low-impact and often small-scale alternative to standard commercial tourism; 
and 

(2) "outdoor recreation" means a recreational activity that occurs outdoors in a natural 
environment, including the use of trails, the natural landscape, water or snow resources or other 
natural resources in the activity. 


History: Laws 2019, ch. 117, § 2; 2020, ch. 65, § 3.. commission relating to the outdoor equity grant program 


The 2020 amendment, effective May 20, 2020, re- shall be transferred to the New Mexico outdoor recreation 
quired the New Mexico outdoor recreation division to division of the economic development department; 
administer the outdoor equity grant program; in the sec- B.* all contractual obligations of the New Mexico youth 

-tion heading, deleted "director" and added "definitions"; in conservation corps commission relating to the outdoor eq- 
Subsection A, added Paragraph A(5); and in Subsection C, uity grant program shall be binding on the New Mexico 
in the introductory clause, after For the purposes of", de- outdoor recreation division; and 
leted "this section" and added "administering functions of C.* the rules, orders and decisions of the New Mexico 
the New Mexico outdoor recreation division", youth conservation corps commission relating to the out- 

Temporary provisions. — Laws 2020, ch. 65, § 6, pro- door equity grant program shall remain in effect until re- 


vided that on May 20, 2020: pealed or amended. 
A. all functions, appropriations, money, records | 
and files of the New Mexico youth conservation corps 
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9-15-14.2 EXECUTIVE DEPARTMENT 9-15-14.4 


9-15-14.2. Outdoor recreation advisory committee; creation; — 
membership; duties. 


A. The "outdoor recreation advisory committee" is created and administratively attached to 
the New Mexico outdoor recreation division of the department. The director of the New Mexico 
outdoor recreation division, or the director's designee, shall serve as the chair of the committee. 

B. The outdoor recreation advisory committee shall be composed of no more than fifteen mem- 
bers appointed by the director of the New Mexico outdoor recreation division. The members of the 
committee shall include representatives of the outdoor recreation industry, the tourism depart- 
ment, the cultural affairs department, the energy, minerals and natural resources department, the 
state parks division of the energy, minerals and natural resources department, the department of 
game and fish and the Indian affairs department. 

C. The members shall serve’at the pleasure of the director. 

D. Staff and other administrative support for the outdoor recreation advisory « committee shall 
be provided by the administrative services division of the department. 

E. Members of the outdoor recreation advisory committee are entitled to receive per diem and 
mileage as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] but 
shall receive no other perquisite, compensation or. allowance. 


History: Laws 2019, ch, 117, § 3. Effective dates. — Laws 2019, ch. 117, $9 made Laws 
2019, ch. 117, § 3 effective July 1, 2019. 


9-15-14.3. New Mexico outdoor recreation division; special projects and 
outdoor recreation infrastructure fund; created. 


The "special projects and outdoor recreation infrastructure fund" is created in the state trea- 
sury. The fund consists of appropriations, gifts, grants, donations, income from investment of the 
fund and money otherwise accruing to the fund. Money in the fund at the end ofa fiscal year shall 
not revert to any other fund: The fund shall be administered by the New Mexico outdoor recreation 
division, and money in the fund is appropriated to the New Mexico outdoor recreation division for 
special projects and outdoor recreation infrastructure determined by the division to be necessary 
to carry out the purpose of the division. Money in the fund shall be disbursed on warrants signed 
by the secretary of finance and administration pursuant to vouchers signed by the director of the 
New Mexico outdoor recreation division or the director's Sener 


History: Laws 2019, ch. 117, § 4. Efféctive mele — Laws 2019; ch. 117, § 9 made Laws 
2019, ch. 117, § 4 effective July 1, 2019. 


9-15-14.4. Outdoor equity grant program; created; administration; grant 
criteria. 


A. The "outdoor equity grant program" is created in the department to be administered aby the 
New Mexico outdoor recreation division of the department. 

B. Each fiscal year, competitive grants shall be awarded to applicants for the sole purpose of 
funding outdoor recreation programs, in whole or in part, for youth up to the age of eighteen. 

C. Political subdivisions of the state, Indian nations, tribes and pueblos and nonprofit organi- 
zations may apply for outdoor equity grants. 

D. Annually, the New Mexico outdoor recreation division shall establish a minimum and maxi- 
mum number of grants available based on the funding appropriated to the outdoor equity grant 
program fund for that fiscal year. 

E. The New Mexico outdoor recreation division shall award grants to applicants through a 
competitive process and based upon the following minimum criteria: 

(1) at least forty percent of the population served by the applicant are low-income aE 
up to the age of eighteen; 
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9-15-14.5 ECONOMIC DEVELOPMENT DEPARTMENT 9-15-15 


(2) the applicant has a well-developed, written plan to engage low-income youth in out- 
door recreation activities; and 
(3) the applicant has an educational plan to educate youth about climate and the environ- 
ment as part of its outdoor recreation program. 
F. The New Mexico outdoor recreation division shall establish grant reporting requirements 
that meet the general purpose of this section. 


History: Laws 2019, ch. 117, § 7; § 9-5B-10.1 recom- certain definitions as used in this section; in Subsection 
piled and amended as § 9-15-14.4 by Laws 2020, ch. A, after "administered by the", deleted "commission" and 
65, § 4. added "New Mexico outdoor recreation division of the 

Recompilations. — Laws 2020, ch. 65, § 4 recompiled department"; added a new Subsection C and redesig- 
and amended former 9-5B-10.1 NMSA 1978 as 9-15-14.4 nated former Subsections C through E as Subsections D 
NMSA 1978, effective May 20, 2020. through F, respectively; j in Subsection D, after "Annually, 

The 2020 amendment, effective May 20, 2020, re- the", deleted "commission" and added "New Mexico out- 
quired the New Mexico outdoor recreation division to ad- door recreation division"; in Subsections E and F, deleted 
minister the outdoor equity grant program, authorized po- "commission" and added "New Mexico outdoor recreation 
litical subdivisions of the state, Indian nations, tribes and division"; and deleted former Subsection F, which defined 
pueblos to apply for outdoor equity grants, and removed "applicant" and "outdoor recreation". 


9-15-14.5. Outdoor equity grant program fund; created. 


A. The "outdoor equity grant program fund" is created in the state treasury. All appropriations, 
gifts, devises, grants and donations received shall be deposited in the fund. Money in the fund is 
appropriated to the department for the New Mexico outdoor recreation division to carry out the 
outdoor equity grant program. Any money appropriated to the fund or accruing to it through gifts, 
grants, bequests or interest shall remain in the fund. Money i in the fund shall not revert at the end 
of a fiscal year. 

B. The fund shall be admaanleured by the department. Disbursements from the fund shall be 
made only upon warrant drawn by the secretary of finance and administration pursuant to vouch- 
ers signed by the secretary of economic development or the secretary's designee for the purpose of 
carrying out the outdoor equity grant program. 


History: Laws 2019, ch. 117, § 8; § 9-5B-10.2 recom- program; in Subsection A, after "appropriated to the", de- 
piled and amended as § 9-15-14.5 by Laws 2020, ch. leted "commission for the purpose of carrying out the" and 
65, § 5. added "department for the New Mexico outdoor recreation 

Recompilations, —.Laws 2020, ch. 65, § 5 recompiled division to carry out the", and after "outdoor equity grant 
former 9-5B-10.2 NMSA 1978 as 9-15-14.5 NMSA 1978, program", deleted "pursuant to the provisions of the New 
effective May 20, 2020. Mexico Youth Conservation Corps Act"; and in Subsection 

The 2020 amendment, effective May 20, 2020, re- B, after "signed by the", deleted "chair of the commission" 
quired that all appropriations to the outdoor equity grant, and added "secretary of economic development", and after 
program fund shall be appropriated to the economic de- “outdoor equity grant program", deleted "pursuant to the 
velopment department for the New Mexico outdoor rec- provisions of the New Mexico Youth Conservation Corps 
reation division to carry out the outdoor equity grant Act". 


9-15-15. Department cooperation with local and regional development 
agencies. 


The department shall cooperate with local and regional development agencies, including: 
coordinating activities of the department and local or regional development agencies; 
assisting in gathering information on local and regional assets; 
assisting in the establishment of procedures for handling potential clients; 
assisting in the development of a plan for the expansion of the local or regional economic base; 
assisting in marketing the benefits of local communities by providing matching funds 
through the state cooperative advertising program, which shall include as eligible expenses travel 
and related costs to attract new business investment into the communities; 

F. assisting in the establishment of programs to attract new labor, forces or to train local labor 
forces; and 


FOOWS 
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9-15-16 EXECUTIVE DEPARTMENT 9-15-17 


G, identifying barriers to local or regional'economic development and saxclinips fens to over- 
come such barriers. 


History: Laws 1983, ch. 297, § 15; 2003, ch. 15, § 1. subsequent subsections accordingly; and substituted "to 


Cross references. — For the Local Economic Develop- ___._ train" for "training" preceding "local labor forces" near the 
ment Act, see 5-10-1 NMSA 1978 et seq. end of Subsection F. 


The 20083 amendment, effective June 20, 2003, in- 
serted present Subsection E and redesignated the 


9-15-16. Technology enterprise division created. 


The "technology enterprise division" is created as a division of the economic development de- 
partment. The division shall: 
A. enhance the business climate to encourage the start-up, relocation, development awh growth 
of technology-based industry in New Mexico; 
B. promote an expanded, diversified technology-based economy, emphasizing areas that: 
(1) derive from the state's technological strengths; 
(2) provide a commercial advantage; 
(3) lend themselves to a distributed technology-based industry network; and 
(4) utilize imaginative state, federal and private partnerships; and 
C. attain sufficient levels of human, financial and physical resources to ‘support i in- -state indus- 
tries and attract new industries to New Mexico. 


History: 1978 Comp., § 9- 15-16, enacted by Laws . Repeals and reenactments. — Laws 1991, ch. 21, 


1991, ch. 21, § 21. § 21 repealed former 9-15-16 NMSA 1978, as amended by 
Emergency clauses. — Tavs 1991, ch. 21, § 47 con- Laws 1988, ch. 88, § 11, relating to short. title of the. Re- 
tained an emergency clause and was ‘approved March 27, search and Development Act, and enacted a new section, 


1991. effective March 27, 1991. 


9-15-17. Director; duties. 


_The director of the technology enterprise division is responsible for the overall supervision of the 
division in accordance with the provisions of Section 9-15-16 NMSA 1978. In addition, the director 
shall: 

A. formulate’and submit to the commission a five-year state technology development plan; 

B. develop and be responsible for the operating and capital budgets of the division; 

C. develop agreements with federal research, development, testing and evaluating organiza- 
tions and universities to facilitate the transfer and commercialization of technology; 

D., recommend to the secretary proposed projects and contracts in accordance with the policies, 
procedures and guidelines established by the department; | 

E. subject to the approval of the secretary, apply for and accept any federal facie or grants and 
private donations; 

F. develop requests for proposals in technology commercialization areas given priority by 
the commission in the state's economic development and tourism plan; receive and refer with 
commentary to the secretary proposals submitted in response to requests for proposals; confer 
with research investigators to assist them when needed; monitor progress on state-funded 
research and development projects; maintain contact with research and development offices of 
the universities, federal laboratories and private research operations; and receive reports of 
individual projects; | 

G. . prepare an annual report on: 

(1) the status of the technology enterprise division; 

(2) the status of ongoing research and development projects; 

(3) , the results obtained from completed projects and the dissemination of those results; and 
(4) other activities of the division; 

H. maintain and update records on the status of all completed and ongoing projects; 

I. request from each entity under contract with the division a detailed description of tasks and 
associated budgets for review and approval by the commission; and 
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9-15-18 ECONOMIC DEVELOPMENT DEPARTMENT 9-15-19.1 


J. perform such other duties as are assigned to him by the secretary in order to further the 
purposes of Section 9-15-17 NMSA 1978. 


History: 1978 Comp., § 9-15-17, enacted by Laws Repeals and reenactments. — Laws 1991, ch. 21, 
1991, ch. 21,§22. § 22 repealed former 9-15-17 NMSA 1978, as amended by 

Emergency clauses. — Laws 1991, ch. 21, § 47 con- Laws 1987, ch. 161, § 2, relating to findings and purpose 
tained an emergency clause and was approved March 27, _—of the Research and Development Act, and enacted a new 
1991. section, effective March 27, 1991. 


9-15-18, Proprietary information. 


A. Any information obtained by the technology enterprise division that is deemed by the di- 
rector to be proprietary technical or business information shall be held in confidence. Proprietary 
technical or business information shall not be deemed a public record under the Public Records 
Act [Chapter 14, Article 3 NMSA 1978] or be open to inspection under Section 14-2-1 NMSA 1978. 
The technology enterprise division shall take such steps as are necessary to safeguard the confi- 
dentiality of the information. 

B.. Notwithstanding Sections 10-15-1 through 10-15-4 NMSA 1978 or any other law requiring 
meetings of public bodies to be open to the public, meetings of the commission shall be closed when 


proprietary technical or business information is discussed. 
; @ 


History: 1978 Comp., § 9-15-18, enacted by Laws Repeals and reenactments. — Laws 1991, ch. 21, 
1991, ch. 21, § 23, a i> § 23 repealed former 9-15-18 NMSA 1978, as amended by 

Emergency clauses. — Laws 1991, ch. 21, § 47 con~ Laws 1988, ch. 81, § 12, relating to definitions in the Re- 
tained an emergency clause and was approved March 27, search and Development Act, and enacted a new section, 
1991, effective March 27, 1991. 


9-15-19. Technology enterprise fund created. 


There is created in the state treasury the "technology enterprise fund". No money appropriated to 
this fund or accruing to it through cooperative research and technology transfer agreements, gifts, 
grants or bequests shall be transferred to another fund or encumbered or disbursed in any manner 
except for activities conducted pursuant to Sections 9-15-16 through 9-15-19 NMSA 1978. The fund 
shall not revert at the end of a fiscal year. Money appropriated to the research and development fund is 
appropriated to the technology enterprise fund provided any existing agreement to be paid from funds 
appropriated to the research and development fund shall be paid from the technology enterprise fund. 
Disbursements from the fund shall be made only upon warrant drawn by the secretary of finance and 
administration pursuant to vouchers signed by the secretary or his designee for the purpose of paying 
the cost of activities conducted pursuant to Sections 9-15-16 through 9-15-19 NMSA 1978. 


History: 1978 Comp., § 9-15-19, enacted by Laws Laws 1986, ch. 38, §4, relating to création of New Mexico 


1991, ch. 21, § 24, research and development institute, and enacted a new 
Repeals and reenactments. — Laws 1991, ch. 21, section, effective March 27, 1991. 


§ 24 repealed former 9-15-19 NMSA 1978, as enacted by 


9-15-19.1. WES match fund created. 


. A. The "state match fund" is created in the state treasury. Money in the fund is appropriated 
to the economic development department for the purpose of providing a pool of matching funds 
for technology-based proposals submitted to the federal government on behalf of the state. Money 
in the fund shall only be expended upon review and approval of the economic development com- 
mission. 

B. No money in the fund appropriated to it or accruing to it in any manner shall be transferred 
to another fund or encumbered or dispersed in any manner except for the purposes set forth in 
this section; provided, money in the fund may be invested by the state treasurer in the manner 
provided for other state funds. Money in the fund shall revert at the end of the fiscal year, _ 
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C. Disbursements from the fund shall only be made upon warrant drawn by the secretary of 


finance and administration pursuant to vouchers signed by the secretary of economic development 
or his designee. 


History: 1978 Comp., § 9-15-19.1, enacted by Laws 
1994, ch. 113, § 2. 

Effective dates. — Laws 1994, ch. 118 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 18, 1994, 90 days after the ad- 
journment of the legislature. 


9-15-19.2. New Mexico 9000 program enterprise fund; created; purpose. 


The "New Mexico 9000 program enterprise fund" is created in the state treasury. The fund con- 
sists of fees paid by participants for the New Mexico 9000 program, appropriations, gifts, grants 
and donations. Interest earned on balances in the fund shall be credited to the fund. Money in the 
fund at the end of a fiscal year shall not revert to the general fund. The economic development 
department shall administer the fund, and money in the fund is appropriated to the economic 
development department for the purpose of implementing and maintaining the New Mexico 9000 
program. The fund is to be used for expenses associated with the delivery of training, auditing 
and certification, as well as expenses associated with administering the program and support- 
ing participating New Mexico businesses in obtaining and maintaining international organization 
for standardization certification. Disbursements from the fund shall be made by warrant of the 
secretary of finance and administration pursuant to vouchers signed by the secretary of economic 


development or the secretary of economic development's designee. 


History: Laws 2011, ch. 79, § 1. 
Effective dates. — Laws 2011, ch. 79 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


9-15-20. Repealed. 


Repeals. — Laws 1993, ch. 101, § 12 repealed 9-15-20 
NMSA 1978, as amended by Laws 1987, ch. 161, § 3, re- 
lating to duties of the economic development and tourism 


9-15-21 to 9-15-27. Repealed. 


Repeals. — Laws 1991, ch. 21, § 46 repealed 9-15-21 
to 9-15-27 NMSA 1978, as enacted by Laws 1986, ch. 38, 
8§ 6, 9 and 10, Laws 1987, ch. 161, § 5, Laws 1988, ch. 
80, § 1 and as amended by Laws 1987, ch. 161, § 4, and 
Laws 1989, ch. 324, § 3, relating to technical advisory 
committee, duties of director, research and development 


9-15-28. Repealed. 


Repeals. — Laws 2008, ch. 404, § 4 repealed 9-15-28 
NMSA 1978, as enacted by Laws 1988, ch, 80, § 2, relat- 
ing to findings and purpose, effective June 20, 2008. For 


9-15-29. Definitions. 


IV, § 28, was effective June 17, 2011, 90 days after the 
adjournment of the legislature. 


commission, effective June 18, 1993. For provisions of for- 
mer section, see the 1992 NMSA 1978 on NMOneSource 
com. v8 


fund, proprietary information, exemption from the Per- 


_sonnel Act, contractual relationships with existing enti- 


ties, and short title of the New Mexico Trade Promotion 
Act, respectively, effective March 27, 1991. For provisions 
of former sections, see the 1990 NMSA 1978 on NMOne 
Source.com. 


provisions of former section, see the 2002 NMSA 1978 on 
NMOneSource.com. > 


As used in Sections 9-15-28 [repealed] through 9-15-34 NMSA 1978: 
A. "department" means the economic development department; 
B. "director" means the director of the trade and Mexican affairs division of the economic de- 


velopment department; and 


C. "secretary" means the secretary of economic development. 


History: Laws 1988, ch. 80, § 3; 1991, ch. 21, § 26; 
2008, ch. 404, § 2. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
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9-15-30 ECONOMIC DEVELOPMENT DEPARTMENT 9-15-30.1 


2003, ch. 404, § 4 repealed 9-15-28 NMSA 1978, effective The 1991 amendment, effective March 27, 1991, sub- 
June 20, 2003. stituted "Sections 9-15-28 through 9-15-34 NMSA 1978" 

The 2008 amendment, effective June 20, 2003, sub- for "the New Mexico Trade Promotion Act" in the intro- 
stituted "trade and Mexican affairs" for "trade" following ductory paragraph; deleted "and tourism" following "de- 
"director of the" near the middle of Subsection B; and de- velopment" in Subsections A and B; and substituted "the 
leted "department" following "economic development" at economic development department" for "economic devel- 
the end of Subsection C, opment and tourism" in Subsection C. 


9-15-30. Mexican affairs division created; duties. 


A. The "Mexican affairs division" is created as a division of the department. 

B. The division shall be responsible for conducting and coordinating the state's relations with 
the Republic of Mexico and the state of Chihuahua and shall promote New Mexico products and 
services in Mexico. The division is created to coordinate activities of the department, the tour- 
ism department, the cultural affairs department, the department of transportation, the depart- 
ment of health, the department of environment, the department of public safety, the New Mexico- 
Chihuahua commission, the border authority and the joint border research institute at New 
Mexico state university as those activities relate to improving New Mexico-Mexico relations and 
trade and encouraging or funding appropriate border development. . 

C. The division shall provide periodic reports to the New Mexico finance authority oversight 
committee on its activities and the activities of the state pertaining to New Mexico-Mexico rela- 
tions, trade and border development. 


History: Laws 1988, ch. 80, § 4; 2003, ch. 404, § 3; section heading; substituted "trade and Mexican affairs" 


2005, ch, 57, § 2. for "trade" following "the" near the beginning of Subsec- 
The 2005 amendment, effective June 17, 2005, changed tion A; inserted "be responsible for conducting and coor- 
the name of the trade and Mexican affairs division to the dinating the state's relations with the Republic of Mexico 
Mexican affairs division; required the division to promote and the state of Chihuahua and shall" following "division 
New Mexico products and services in Mexico; and elimi- shall" near the beginning of Subsection B; added present 
nated responsibilities that are assigned to the division of Paragraph B(1) and redesignated the subsequent para- 
international trade in Section 9-15-30.1 NMSA 1978. graphs accordingly; and added Subsection C. 


The 2003 amendment, effective June 20, 2003, sub- 
stituted "trade and Mexican affairs" for "trade" in the 


9-15-30.1. Division of international trade created; duties. 


A. The "division of international trade" is created in the economic development department. 
B. The division shall be responsible for conducting and coordinating the state's relations 
with other countries and shall promote New Mexico and its products and services. The division 
is created to: | 
(1) coordinate activities of the department and other state agencies as those activities 
relate to improving New Mexico's relations and trade with other countries; 
(2) promote New Mexico to international investors; 
(3) promote New Mexico products and services to potential international consumers; 
(4) establish a central registry for New Mexico products and services; 
(5) develop, maintain and use a database of potential domestic and international investors 
and consumers for New Mexico and its products and services; and 
(6) foster, coordinate and support the efforts of individuals and organizations involved i in 
the promotion of New Mexico and its businesses, products and services to consumers in other 
-countries. 
C. The division shall provide periodic reports to the legislature on its.activities and the activi- 
ties of the state pertaining to New Mexico's international relations and trade. 


History: Laws 2005, ch. 57, § 1. IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 57 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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9-15-31. Director; duties. 


The director is responsible for the overall supervision of the division's activities in accordance 
with the purposes of Sections 9-15-28 [repealed] through 9-15-34 asia 1978..In: bear the 
director shall: 

A. work with individuals and organizations outside of state Pit ah to formalkte a trade 
promotion plan for inclusion in the Serer went & five- year | economic ero Lie and tourism 
plan; 

B. establish and annually ipa the New Mexico trade registry of es Mexico businesses and 
the products and services they offer to consumers; 

C. develop and maintain a data base of trade opportunities; 

D. work with individuals and organizations outside of state government to promote New 
Mexico trade; and 

KE. prepare an annual report on the activities of the division. 


History: Laws 1988, ch. 80, § 5; 1991, ch. 21, § 27. The 1991 amendment, effective March 27, 1991, sub- 


Bracketed material. — The bracketed material was stituted "Sections 9-15-28 through 9-15-34 NMSA 1978" 
inserted by the compiler and is not part of the law. Laws for "the New Mexico Trade Promotion Act" in the first 
2008, ch. 404, § 4 repealed 9-15-28 NMSA 1978, effective sentence and deleted "five-year" before "trade promotion 
June 20, 2003, plan" in Subsection A, 


9-15-32. Office established. 


There is established the "office of enterprise development" in the economic’ development 
department. P 


History: Lata 1989, ch. 205, § 1; 1991, ch. 21, § 28.. The 1991 amendment, effective March 27, 1991,-de- 
) leted "and tourism" following "development". 


9-15-33. Purpose. . 


The purpose of the office of enterprise development shall be to provide information and assis- 
tance to businesses wishing to relocate to New Mexico or to expand within New Mexico by provid- 
ing a centralized information service and assistance center. 


History: Laws 1989, ch. 205, § 2, IV, § 23, was effective June 16, 1989, 90 days after the 
Effective dates; — Laws 1989, ch. 205 contained no ’ adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


9-15-34. Duties of the department. 


A. The economic development department shall establish the office of enterprise development. 
Within the office of enterprise development, the department shall: | 
(1) develop’ and maintain a aie ih hag Sa Btavewids business information data base and 
referral service; 
(2) establish a mechanism for advertising the herp ra Ne of the office and its referral ser- 
vice; 
(3) provide professional assistance and information regarding invest ae and 
taxation procedures; and tis 
(4) establish a reporting procedure to monitor the success of the reférral service. 
B. The department shall develop a budget and hire a staff to operate the hig of enterprise 
development. 


History: Laws 1989, ch, 205, § 3; 1991, ch. 21, § 29. The 1991 amendment, effective March 27, 1991, de- 
leted "and tourism" following "development" in the first 
sentence in Subsection A. 
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9-15-34.1. Business incubators; conditions for state expenditures. 


Business incubators receiving state funds shall be required to pass a state incubator certifi- 
cation program administered by the economic development department. The department shall 
certify business incubators that submit documentation to the department that the incubator has: 

A. a mission statement that defines the incubator's role to assist entrepreneurs and support 
the growth of businesses; 

B. for incubators established after the effective date of this section, a formal feasibility study 
indicating an appropriate market and local community support or, for incubators established prior 
to the effective date of this section, a business plan; 

C. an effective governing board or an apprennia’s Overetah advisory board committed to the 
incubator's mission; 

D. qualified management and staff to achieve the mission of the incubator and to help businesses; 

EK. an ongoing business assistance program that places the greatest value on client assistance 
and adds value to client businesses by developing programs and apes Coe activities such as: 

(1) technical assistance and consulting; 

(2) coaching and mentoring, business training workshops and seminars; 

(3) providing marketing assistance; 

(4) fostering networking opportunities and links with other business service providers; and 
(5) providing assistance in obtaining financing; 

F. a facility that encourages innovation and provides dedicated space for incubator client firms 
with flexible leases and that includes a common area meeting space and business equipment; 

G. a process for client businesses that involves a screening and selection process and gradua- 
tion policy for client companies; 

H. asystem for program evaluation; 

I. all applicable required licenses and permits and a functional accounting system; and 

J. membership in the national business incubation association. 


History: Laws 2005, ch. 67, § 1. IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 67 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-15-35. Program created; purposes. 


A. The "New Mexico artisans business development program" is created within the economic de- 
velopment and tourism department to promote, in conjunction with the arts division of the office of 
cultural affairs, the New Mexico artisans industry by establishing a greater demand for New Mexico 
artisans' wares and by providing technical and marketing assistance to New Mexico artisans. 

B. The purposes of the program shall include, but not be limited to, the following: 

(1) establishment of a not-for-profit organization to carry out the objectives of the New 
Mexico artisans business development program; 

(2) educational workshops and seminars in cooperation with the small business develop- 
ment centers for artisans to assist the centers in the development of their businesses and mar- 
keting of their wares; 

(3) an assessment of a full range of marketing strategies for artisan wares and relating 
those wares to target markets; 

(4). production of a promotional brochure of New Mexico artisans and their products; 

(5) development and publishing of a marketing catalog of New Mexico artisans; 

(6) establishment of a network of state and national distribution points and gift and trade 
shows for the promotion and export of New Mexico artisans' wares; 

(7) development of a state and national marketing and exhibitions calendar; 

(8) participation in state and national promotional shows by New Mexico artisans; and 

(9). development of a marketing network with private-sector distributors, catalog producers 
and retailers. 
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History: Laws 1991, ch. 27, § 1. Compiler's notes. — Laws 1991, ch. 21 created the 
Effective dates, — Laws 1991, ch. 27 contained no éf- tourism department. See Chapter 9, Article 15A NMSA 
fective date provision, but, pursuant to N.M. Const., art... _ 1978. ; 


IV, § 28, was effective June 14, 1991, 90 days after the 
adjournment of the legislature. 


9-15-36. Fund created. 


There is created in the state treasury the "New Mexico artisans business development fund". 
The fund shall consist of money appropriated to the fund by the legislature and any other rev- 
enues directed to the fund, such as gifts, donations and grants. The fund shall be administered by 
the economic development and tourism department and expenditures may be made from the fund 
upon vouchers signed by the secretary of economic development and tourism and warrants issued 
by the secretary of finance and administration for the purposes of the New Mexico artisans busi- 
ness development program. Interest earned on balances in the fund shall be credited to the fund. 


History: Laws 1991, ch. 27, § 2. Compiler's notes. — Laws 1991, ch. 21 created the 
Effective dates. — Laws 1991, ch. 27 contained no ef- tourism department. See Chapter 9, Article 154A NMSA 
fective date provision, but, pursuant to N.M. Const., art. 1978. 


IV, § 23, was effective June 14, 1991, 90 days after the 
adjournment of the legislature. 


9-15-37. Short title. 


Sections 1 through 5 [9-15-37 through 9-15-41 NMSA 1978] of this act may be cited as the 
"Defense Conversion and Technology Act". 


History: Laws 1998, ch. 211, § 1 and by Laws 1993, Compiler's notes. — Laws 1993, ch. 211, § 1 and Laws 
ch. 216, § 1. 19938, ch. 216, § 1 enacted identical new sections of law. 
Emergency clauses, — Laws 1993, om 211, § 6 and 
Laws 1993, ch. 216, § 7 contained an emergency clause 
and were approved April 5, 1993. 


9-15-38. Purpose. 


The purpose of the Defense Conversion and Technology Act [9-15-37 through 9-15-41 NMSA 
1978] is to designate the economic development department as the lead agency to promote defense 
conversion technology, coordinate the transfer of defense technology and other technology from 
federal, state and local government facilities to private sector industries and promote prinshes 
public partnership and business development programs. 


History: Laws 1993, oh 211, § 2.and by Laws 1993, Compiler's notes. — Laws 1993, ch. 211, § 2 and Laws 
ch. 216, § 2. 1993, ch. 216, § 2 enacted identical new sections. 
Emergency clauses. — Laws 1998, ch. 211, § 6 and 
Laws 1993, ch’ 216, § 7 contained an emergency clause 
and were approved April 5, 1993. . 


9-15-39. Definitions. 


As used in the Defense Conversion’and Technology Act [9-15-37 through 9-15-41 NMSA 1978]: 

A. "commission" means the economic development and tourism commission or any successor 
commission created in Chapter 9, Article 15 NMSA 1978 to provide program and ga guidance 
to the department; and 

5 depariaem® means the economic patton ay department. 


History: Laws 1993, ch, 211, § 3 and by Laws 1993, Emergency clauses, — Laws 1993, ch. 211, § 6 and 
ch. 216, § 3. Laws 1993, ch, 216, § 7 contained an emergency clause 
and were approved April 5, 1993. 
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Compiler's notes. — Laws 1993, ch. 211, § 3 and Laws 
1993, ch. 216, § 3 enacted identical new sections. 


9-15-40. Designation as the lead state agency. 


The department is designated as the lead state agency to coordinate or accept federal and state 
funds appropriated for conversion of defense technologies and to coordinate technology transfer in 
accordance with the state's technology development plan. 


History: Laws 1998, ch, 211, § 4 and by Laws 1993, Compiler's notes. — Laws 1993, ch. 211, § 4 and Laws 
ch, 216, § 4. 1993, ch. 216, § 4 enacted identical new sections. 
Emergency clauses. — Laws 1993, ch. 211, § 6 and 
Laws 1993, ch. 216, § 7 contained an emergency clause 
and were approved April 5, 1993. 


9-15-41. Defense conversion; department duties. 


A. The department shall coordinate all defense conversion and technology transfer activities of 
the state. The department is authorized to contract with the appropriate partnership intermediar- 
ies to assist in the coordination of defense conversion duties. 

B. The department shall: 

(1) oversee the activities of the manufacturing productivity center and manufacturing 
extension programs; 

(2) coordinate the activities of small business incubators to encourage the development 
and viability of technology spin-off companies in the private sector; ~ ) 

(3) coordinate appropriate divisions in the department to provide technology export assis- 
tance; 

(4) coordinate small business development and assistance programe for new and existing 
businesses; 

(5) work with appropriate entities to identify sources of funding for capital expenditure 
programs and initial venture programs; 

(6) coordinate the development of regional Quarta clusters; and 

(7) provide support and coordination assistance as deemed necessary by the commis- 
sion and the secretary of the department to assist the state in developing defense conversion 
industries. 


History: Laws 1993, ch. 211, § 5 and by Laws 1993, Compiler's notes, — Laws 1993, ch. 211, § 5 and Laws 
ch. 216, § 5. 1993, ch. 216, § 5 enacted identical new sections. 
Emergency clauses. — Laws 1993, ch, 211, § 6 and 
Laws 1993, ch. 216, § 7 contained an emergency clause 
and were approved April 5, 1993, 


9-15-42. Repealed. 
Repeals. — Laws 1997, ch. 91, § 5 repealed 9-15-42 of former section, see the 1996 NMSA 1978 on NMOne 


NMSA 1978, as enacted by Laws 1994, ch. 127, § 1, provid- Source.com. 
ing the short title, effective June 20, 1997. For provisions 


9-15-43. Repealed. Ai 
| Repeals. — Laws 2006, ch. 14,.§ 3, repealed 9-15-43 of former section, see the 2005 NMSA 1978 on NMOne 


NMSA 1978, as enacted by Laws 1994, ch. 127, § 2, relat- Source.com, 
ing to definitions, effective ae" a 2006. For provisions 


9-15- 44, Repealed. 


Ratteeke — Laws 2006, ch. 14, § 3, l tuncioded 9-15-44 . and duties of the director, effective May 17, 2006. For 


NMSA 1978, as enacted by Laws 1994, ch, 127, § 3, relat- provisions of former section, see the 2005 NMSA 1978 on | 
ing to the creation of the space commercialization division NMOneSource.com. 
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9-15-45. Repealed. 


Repeals. — Laws 2006, ch. 14, § 3, repealed 9-15-45 
NMSA 1978, as enacted by Laws 1994, ch. 127, § 4, re- 
lating to the creation of commission and membership, 


9-15-46. Repealed. 


Repeals. — Laws 2006, ch. 14, § 3, repealed 9-15-46 
NMSA 1978, as enacted by Laws 1994, ch. 127, § 5, re- 
lating to commission powers and duties, effective May 17, 


9-15-47. Repealed. 


Repeals. — Laws 2006, ch. 14, § 8, repealed 9-15-47 
NMSA 1978, as enacted by Laws 1994, ch. 127, § 6, relat- 
ing to additional powers of commission, effective May 17, 


EXECUTIVE DEPARTMENT 


9-15-49 


effective May 17, 2006. For provisions of former section, 
see the 2005 NMSA 1978 on NMOneSource.com. 


: 


2006. For provisions of former section, see the 2005 NMSA 
1978 on NMOneSource.com. 


2006. For provisions of former section, see the 2005 NMSA 
1978 on NMOneSource.com. 


9-15-48. Office of military base planning and support created; duties. 


A. The "office of military base planning and support" is created, which is administratively at- 
tached to the economic development department. The department shall provide administrative 


services to the office. 


B. The governor shall appoint a director of the office of military base planning and support. 
C. The director of the office of military base planning and support shall: 
(1) employ, under the authorization of the governor's chief of staff, the staff necessary 
to carry out the work of the office of military base planning and support and the military base 


planning commission; 
(2) support the commission; 


(3) inform the governor and the governor's chief of staff about issues impacting the mili- 
tary bases in the state, including infrastructure requirements, environmental needs, military force 
structure possibilities, tax implications, property considerations and issues requiring coordination 


and support from other state agencies; 


(4) serve as a liaison with the community organizations whose purpose is to support the 


long-term viability of the military bases; 


(5) communicate with the staff of the state's congressional delegation; and 
(6) identify issues, prepare information and provide for presentations necessary for the 


commission to carry out its duties. 


History: Laws 2003, ch. 166, § 1; 2003, ch. 170, § 1; 
2004, ch. 16, § 1; 2015, ch. 128, § 1. 

The 2015 amendment, effective July 1, 2015, revised 
the appointment authority of the office of military base 
planning and support and revised the reporting respon- 
sibilities of the director of the office of military base plan- 
ning and support; in Subsection B, after "The", deleted 
"governor's homeland security adviser" and added "gover- 
nor"; in Paragraph (1) of Subsection C, after "governor's", 


deleted "homeland security adviser" and added "chief of 
staff"; and in Paragraph (3) of Subsection C, after "gov- 
ernor's", deleted "homeland ‘security adviser" and added 
"chief of staff". 

The 2004 amendment, effective February 27, 2004, 
amended this section to move the office of military 
base planning and support from the secretary of eco- 
nomic development to the governor's homeland security 
advisor. 


9-15-49. Military base planning commission created; composition. 


A. The "military base planning commission" is created, which is administratively attached to 
the economic development department. The department shall provide administrative services to 
the commission. sit6 a0 

B. The commission consists of twelve members, eleven of whom are appointed by the governor 
with the advice and consent of the senate, The commission shall include the lieutenant governor 
and nine appropriate representatives from the counties, or adjoining counties, in which military 
bases are located. Two additional members shall be appointed at large from other counties. 

C. The governor shall appoint a chair from among the members of the commission. The com- 
mission shall meet at the call of the chair and shall meet not less than quarterly. Members of the 
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commission shall not be paid but shall receive per diem and mileage expenses as provided in the 
Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

D. Notwithstanding the provisions of the Open Meetings Act [Chapter 10, ‘Atacls 15 NMSA 
1978], meetings of the commission shall be closed to the public when proprietary alternative New 
Mexico military base realignment or closure strategies or any information regarding relocation of 
military units is discussed. 

E. Information developed or obtained by the commission that pertains to proprietary com- 
mission strategies or related to the relocation of military units shall be confidential and not 
subject to inspection pursuant to the Inspection of Public Records Act [Chapter 14, Article 3 


NMSA 1978]. 


History: Laws 2003, ch. 166, § 2; 2003, ch. 170, § 2; 
2004, ch. 16, § 2; 2005, ch. 8, § 1; 2015, ch. 123, § 2. 

The 2015 amendment, effective July 1, 2015, revised 
the composition of the military base planning commission; 
in Subsection B, after "commission consists of", deleted 
"seventeen" and added "twelve", after "members,", deleted 
"fifteen of which are" and added "eleven of whom are", af- 
ter "The commission shall include", deleted "the lieuten- 
ant governor, the governor's homeland security adviser 
and" and added "the lieutenant governor and nine", and 
added the last sentence. 


9-15-50. Duties. 


The military base planning commission shall: 


The 2005 amendment, effective June 17, 2005, in- 
creased the membership of the commission to seventeen 
members and increased the number of members who are 
appointed by the governor to fifteen members. 

The 2004 amendment, effective February 27, 2004, 
amended this section to replace the secretary of economic 
development on the military base planning commission 
with the governor's homeland security advisor and to add 
Subsections D and E. 


A. obtain and-evaluate information about the federal government's considerations, plans, 
policies and initiatives relating to military base realignment and closure; 
B. obtain and evaluate information relating to the impact of federal military base realignment 
and closure plans on the state's economy and the military base area's local economy; 
_C...work with and provide assistance to established community organizations that have as 
their purpose the support of the long-term viability of the military bases in their local area; 
D. ensure collaboration among the community organizations described in Subsection C of this 
section and an understanding of the joint efforts between the military bases in the state; 
E. work with and provide assistance to the state's congressional delegation on matters relating 


‘to federal base realignment and closure plans; and 


F. advise the governor on measures necessary to ensure the continued presence of military 


bases in a state. : 


History: Laws 2008, ch, 166, § 3 and Laws 2008, ch.. 


170, § 8. 


9-15-51. Repealed. 

Repeals. — Laws 2015, ch. 123, § 3 repealed 9-15- 
51, NMSA 1978, as enacted by Laws 2003, ch. 166, § 4, 
relating to the delayed repeal of the office of military 
base planning and support and the military base plan- 
ning commission, effective July 1, 2015; For provisions 
of former section, see the 2014 NMSA 1978 on NMOne 
Source.com. 


Duplicate laws. — Laws 2003, ch. 170, § 3 and Laws 
2003, ch, 166, § 3 enacted identical new sections, both ef- 
fective July 1, 2003. 


‘Laws 2015, ch.:119, § 1, effective June 19, 2015, also 
amended 9-15-51 NMSA 1978 by changing the delayed 
repeal of the office of military base planning and support, 
and the military base planning commission, from July 1, 
2016.to July 1; 2022. The section was set out as amended 
by Laws 2015, ch. 123, § 3, effective July 1, 2015. See 12- 
1-8 NMSA 1978. 


9- 15-51, 1. orl inaebians of agency lifes delayed repeal. (Repealed 


effective July 1, 2028.) 


The office of military hase planning and support and the military base planning commission 
are terminated on July 1, 2027 pursuant to the provisions of the Sunset Act [12-9-11 to 12-9-21 
NMSA 1978]. The office and the commission shall continue to’operate according to the provisions 
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of Sections 9-15-48 through 9-15-51.1 NMSA 1978 until July'1, 2028. Effective July 1, 2028, Sec- 
tions 9-15-48 Mag 9-15-51.1 NMSA 1978 are Pan ierk ¢ 

History: 1978 Comp., § 9:15:51, 1, pag by iskive ood, § 23, was effective June 18, 2021, 90 days after es 
2021, ch. 50, § 1. journment of the legislature, 

Effective ‘dates. — Laws 2021, ch. 50 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


9-15-52.. Short title. 


This act [9-15-52 through 9-15-55 NMSA 1978] may be cited as the "Minority Business Assis- 
tance Act", 


History: Laws 2007, ch. 180, §1. | Effective dates. — Laws 2007, ch. 180; § 5 made the 
ers Minority Business Assistance Act effective July 1,:2007. 


9-15-53. Definitions. 


As used in the Minority Business Assistance Act (9. 15 52 eee 9- 15- 55 NMSA 197 8}: 
A. ‘department’ means the economic development department; and 
B, "minority business" means a business, with its principal place of business in New Mexico: 
(1) the majority ownership of which is held by individuals who are residents of New Mex- 
ico and African Americans, Hispanic Americans, Asian Americans or Native Americans; and 
(2) that employs twenty or fewer people. 


History: Laws 2007, ch. 180, § 2. resin Effective dates. — Laws. 2007, ch. 180,85 made the 
Minority Business Assistance Act effective July 1, 2007. 


9-15-54, Minority business assistance program; department duties and 
‘powers. 


A. The department shall develop and implement a ininicellt’ibaalibest assistance program to 
facilitatexthe entrance of minority businesses, located throughout the state, into the marketplace. 
As part of the development and implementation of the program; the Rep artegens) in edllabovataan 
with the labor department, shall:. 

(1) develop a process to define and identify minority businesses that may benefit from ad- 
ditional assistance and training in the areas of general business practices, accounting pres 
busiivess ethics, technical expertise, marketing and government procurement; 

(2) develop a registry of well-established businesses, individuals within those pusthibeBeh, 
retirees and other persons that have the expertise and skills that may be needed by minority busi- 
nesses and that have expressed a desire to volunteer as a mentor or otherwise fo Apsist minority 
businesses; 

(3): develop an outreach and marketing program:so that minority bth de may become 
aware of the assistance available and so that needed, experienced individuals are aware of une op- 
portunity to mentor and assist minority businesses; 

(4). develop training materials and in-house training expertise; and... 

(5) create a mentorship program in which employees or agents of the devmertnvert or 
volunteers with business experience will visit minority businesses for the purpose of training, 
mentoring, advising and otherwise assisting the minority businesses in the development or im- 
provement of general business practices, accounting principles, busiziess ethics, technical exper- 
tise, marketing and government procurement. 

B. In performing its duties under the Minority Raenben Sea tbtens Act [9- be: ae through 9-15- 
55 NMSA 1978], the department may: 

(1) to the extent money has’ been appropriated for such runpased! rhiatBlomn a grant program 

for minority businesses to acquire the expertise necessary to:compete effectively; and 
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(2) do all other things necessary and proper to effectuate the purpose of the rain Busi- 
ness Assistance Act. 
C. All state agencies shall cooperate with the department in carrying out the provisions of the 
Minority Business Assistance Act and shall, as the opportunity arises, assist minority businesses 
and encourage other businesses and individuals to register as volunteers under that act: 


History: Laws 2007, ch. 180, § 3. : % Effective dates, — Laws 2007, ch. 180, § 5 made the 
Minority Business Assistance Act effective July 1, 2007. 


9-15-55. Minority business assistance fund created. 


The "minority business assistance fund" is created in the state treasury. The fund shall consist 
of appropriations; gifts, grants, donations and bequests made to the fund. Income from the fund 
shall be’credited to the fund and money in the fund shall not revert or be transferred to any other 
fund at the end of a fiscal year. Money in the fund is subject to appropriation by the legislature 
to the department for the purposes of carrying out the provisions of the Minority Business As- 
sistance Act [9-15-52 through 9-15-55 NMSA 1978]. Expenditures from the fund shall be made on 
warrant of the secretary of finance and administration pursuant to yoners ia by the secre- 
tary of economic development. 


History: Laws 2007, ch. 180, § 4. Effective dates. — Laws 2007, ch. 180, § 5 made the 
Minority Business Assistance Act effective July 1, 2007. 


9-15-56. Economic development tax incentives; guidelines. | 


A. An economic development tax incentive shall include in the enabling statute the following 
minimum provisions: 

(1) astatement of purpose; 

(2) the designation of a responsible agency to establish measurable policy goals, track 
state expenditures, quantify the state's return on investment and report regularly to the interim 
revenue stabilization and tax policy committee and the legislative finance committee; 

(3) arequirement that the economic development department track job creation; 

(4) specific standards for the taxpayer to qualify for the incentive; 

(5) reporting requirements for the taxpayer; 

(6) a description of the financial obligation of the taxpayer if the specific standards are not 
met; and 

(7) amandatory review of the incentive no more than every seven years. 

B. The economic development department shall publish annually an aggregate list of the eco- 
nomic development tax incentives used by each taxpayer. 

C. For the purposes of this section, "economic development tax incentive" means a credit, deduction, 
rebate, exemption or other tax benefit for the primary purpose of promoting economic development or 
offering an advantage to a particular industry or type of business to do business in New Mexico. 

D. Nothing i in this section shall be construed to conflict with current confidentiality rules or 
statutes. 


- History: Laws 2010, ch. 87, § 1. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch. 87 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. , 


9-15-57. Solo-worker program. 


A. As used in this section: Lf 
(1) "economic-base job" means a job in which aicty pervert or more of the revenue gener- 
ated from the goods or services produced derives from outside the state; 
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(2) "program agency" means a certified business incubator, a community college or an or- 
ganization whose purpose is to create jobs and promote economic development; and . 
(3) ."solo worker" means a person who is engaged in full-time employment, and whose em- 
ployer, if any, does not supply the office space or amenities used to perform the person's work. «| 
B. The "solo-worker program" is.created in the economic development department. The pur- 
pose of the solo-worker program is to improve the state's rural and urban economies by creating 
and sustaining economic-base jobs and expanding businesses owned and operated’by solo workers 
engaged in economic-base jobs. 
C. To carry out the purpose of the solo-worker program, the department shall provide matching 
funding, if other funds become available, to program agencies for.advancing initiatives that: — 
(1) create opportunities for New Mexico residents to become solo workers engaged in 
economic-base jobs; 
(2) support the continued employment and ‘nied expansion of Giisting solo workers 
engaged in economic-base jobs; 
(3) recruit from outside of the state solo workers. = aan in economic- cbasé inte and 
(4) make the state and its local communities more competitive for creating, attracting and 
retaining solo- worker Jane. ) 


History: Laws 2016, ch. 57, § 1. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 57 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-15-58. Sustainable economy task force; created; staff. 


A. The "sustainable economy task force" is created and is administratively attached to the 
economic development department. The task force consists of the following voting members as 
follows: 

(1) the commissioner of public lands or the commissioner's designee; 

(2) .the secretary of economic development or the secretary's designee; | 

(3). the secretary of finance and administration or the secretary's designee; 

(4) the secretary of taxation and revenue or the secretary's designee; 

(5). the secretary of energy, minerals and natural resources or the secretary's designee; 

(6) the secretary of Indian affairs or the secretary's designee; 

(7) the secretary of workforce solutions or the secretary's designee; 

(8) the secretary of general services or the secretary's designee; 

(9) the secretary of higher education or the secretary's designee; 

(10) the secretary of public education or the secretary's designee; 

(11) the secretary of environment or the secretary's designee; 

(12) the state investment officer or the state investment officer's designee; and 

(13) the chair of the sustainable economy advisory council. 

B. The chair of the task force shall be the secretary of economic development or the secretary's 
designee, and the vice chair of the task force shall be the member serving as the chair of the sus- 
tainable economy advisory council. The task force shall meet at the call of the chair. 

C. The "sustainable economy advisory council" is created and is administratively attached to 
the economic development department. The advisory council shall advise the sustainable economy 
task force on developing and achieving the goals of the strategic plan provided in Section 2 [9-15- 
59 NMSA 1978] of this 2021 act. The advisory council shall consist of the following members: 

(1) one representative of local governments, appointed by the chair of the task force; 

(2) two representatives of disproportionately impacted communities or organizations with 
experience working with disproportionately impacted communities, appointed by the chair of the 
task force; é . 

(3) two representatives of organizations with experience in sustainable economic develop- 
ment. planning and workforce development, appointed by the chair of the task force; 
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(4) one representative from industry and business sectors involved in achieving or that 
may be affected by the goals of the sustainable economy task force, appointed by the chair of the 
task force; and 

(5) eight representatives of tribal governments or eirititiioay ‘appointed by the Indian affairs 
department. 

D. .The chair of the advisory await shall te elected by the members of the advisory council: 

E. Members of the task force may receive per diem and hoshen 2 oem to the Per Diem and 
Mileage Act:[10-8-1 to 10-8-8 NMSA 1978]. 

F. The economic development department shall raleiaie the necessary staff and adnriniatiiative 
support to the task force. 

G. As used in this section, "disproportionately impacted community" means a community or 
population of people for which multiple burdens, including environmental and socioeconomic 
stressors, inequity, poverty, high unemployment, pollution or discrimination, may act to persis- 
tently and negatively affect the health, well-being and environment of the community or popula- 
tion and includes tribal communities, communities of color and low-income rural communities and 
native people, people of color, women, immigrants, youth; formerly incarcerated people, lesbian, 
gay, bisexual, transgender and queer people and people with disabilities. 


History: Laws 2021, ch. 42, §1. Effective dates. — Laws 2021, ch. 42, § 4 made Laws 
2021, ch. 42, § 1 effective July 1, 2021: 


9-15-59. Sustainable economy. task force; duties; strategic Blan 
reporting. 


A. The sustainable economy task Riaee shall: 

(1) develop a strategic plan in fiscal year 2022 to transition the state economy away from 
reliance on natural resource extraction; provided that the strategic plan shall adhere to the re- 
quirements set forth in Subsection C of this section and shall be updated annually through fiscal 
year 2027; and 

(2) no later than October 1 of each year, report on the strategic plan to the legislative. fi- 
nance committee, the revenue stabilization and tax policy committee and any other appropriate 
interim legislative committee. 

B. The sustainable economy task force may hire or contract with consultants or experts to oe 
vide the task force with information to assist in developing the strategic plan. 

C. The strategic plan, which shall be developed and updated annually by the sustainable econ- 
omy task force, shall: 

(1) provide policies to promote: 

(a) the addition of new jobs statewide to aa jobs that sore onthe extraction or 
development of natural resources; 

(b) diversifying the state's tax base to Wplaee fa revenue generated from the natural 
resource extraction sector; including policies promoting: 1) economic development; 2) state invest- 
ments; 8) infrastructure development; and 4) determining alternative funding sources for educa- 
tion and hospitals; and 

(c) long-term economic growth; 

(2) address recommendations provided in current. and future economic studies and de- 
_ velopment efforts, including those from state agencies, institutions of higher learning, national 
laboratories and business incubators; 

(8) be developed in consultation with the communities that will be affected by the provi- 
sions of the plan, including Indian nations, tribes and pueblos located wholly or partly in New 
Mexico, local governments and local communities; and 

(4) include a plan to implement the recommendations of the study titled the "New Mex- 
ico Clean Energy Workforce Development Study" that was commissioned by the workforce solu- 
tions department and published in June 2020 and expand the development of jobs with family- 
sustaining wages and benefits, opportunities for advancement and safe working conditions in 
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industries engaged in sustainable economic development for New Mexico workers, hapless | 
disproportionately impacted communities. 7 

D. As used in this section, "disproportionately impacted Aitinonirity means a community or 
population of people for which multiple burdens, including environmental and socioeconomic 
stressors, inequity, poverty, high unemployment, pollution or discrimination, may act to persis- 
tently and negatively affect the health, well-being and environment of the community or popula- 
tion and includes tribal communities, communities of color and low-income rural communities and 
native people, people of color, women, immigrants, youth; formerly incarcerated people, lesbian, 
gay, bisexual, transgender and queer people and people with disabilities. 


History: Laws 2021, ch. 42, §:2. Effective dates. — Laws 2021, ch. 42, § 4 made Laws 
2021, ch. 42, § 2 effective July 1, 2021. 
ARTICLE 15A 
Tourism Department 
Sec. Sec. 
9-15A-1. Short title, 9-15A-7. Secretary; additional duties. 
9-15A-2. Definitions. 9-15A-7.1. Secretary; additional duties; promotion of In- 
9-15A-3, Department established. dian arts, crafts and culture. 
9-15A-4, Purpose. 9-15A-8. Tourism commission created; membership; ad- 
9-15A-4.1, Tourism revenue enterprise fund tourism en- ministratively attached to the department. 
terprise fund created; fund administration. 9-15A-9;. Commission; powers and duties. 

9-15A-5. Secretary of tourism; appointment. 9-15A-10. Duties of the sports authority division. 
9-15A-6. Secretary; duties and general powers. 9-15A-11. Sports advisory committee. 


9-15A-1. Short title. 
Chapter 9, Article 15A NMSA 1978 may be cited as the "Tourism Department Act". 


History: Laws 1991, ch. 21, § 1; 1993, ch. 101, § 6. The 1993 amendment, effective June 18, 19938, substi- 
tuted "Chapter 9, Article 15A NMSA 1978" for "Sections 1 
through 7 of this act". 


9-15A-2. Definitions. 


As used in the Tourism Department Act: 

A. "commission" means the tourism commission; 

B.. "department" means the tourism department; and 
C. "secretary" means the secretary of tourism. 


History: Laws 1991, ch. 21, § 2; 19938, ch. 101, § 7. The 1993 amendment, effective June 18, 1993, de- 
leted "economic development and" preceding "tourism" in 
Subsection A. 


9-15A-3. Department established. 


The "tourism department" is created in the executive branch. The department shall be a cabinet 
department and shall consist of, but not be limited to, six divisions as follows: 

the promotion division; 

the New Mexico magazine division; 

the sports authority division; 

the tourism development division; 

the marketing division; and 

the administrative services division. 


rt tO top> 
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History: Laws 1991, ch, 21, § 3; 1995, ch. 163, § 2; Laws 2007, ch. 286, § 1 enacted identical amendments 
2007, ch. 286, § 1; 2007, ch. 287, § 'f to this section, The section was set out as amended by 
The 2007 amendment, effective June 15, 2007, Laws 2007, ch. 287, § 1. See 12-1-8 NMSA 1978. ° 
changed the travel and marketing division to the promo- The 1995 amendment, effective July 1, 1995, substi- 
tion division and added Subsections C through E. tuted "three" for "two" preceding "division" in the intro- 


ductory language, added Subsection C and made minor 
stylistic changes in Subsections A and B, 


9-15A-4. Purpose. 


The purpose of the Tourism Department Act is to create a cabinet-level department in order to: 

A. provide a coordinated statewide perspective with regard to tourism activities; 

B. provide a data base for local and regional tourism groups and serve as a comprehensive 
source of information and assistance to tourism-related businesses wishing to locate, expand or do 
business in New Mexico; and 

C. monitor the progress of state-supported tourism activities and prepare annual reports of 
such activities, their status and their impact. 


History: Laws 1991, ch. 21, § 4. Emergency clauses. — Laws 1991, ch. 21, § 47 con- 
tained an emergency clause and was approved March 27, 
1991. 


9-15A-4.1. Tourism revenue enterprise fund [tourism enterprise fund] 
created; fund administration. 


A. The "tourism enterprise fund" is created in the state treasury. Money appropriated to the 
fund or accruing to it through sales of souvenirs and sundries at visitors centers, web-site-related 
sales, television special program rights, gifts, grants, fees, penalties, bequests or any other source 
shall be delivered to'the state treasurer and deposited in the fund. Money in the fund is appro- 
priated to the tourism department for the purpose of carrying out the duties of the department. 
Money in the fund shall not revert to the general fund at the end of a fiscal year. 

B. The fund shall be administered by the tourism department. Disbursements from the fund 
shall be made only upon warrant drawn by the secretary of finance and administration pursuant 
to vouchers signed by the’secretary of tourism. 


History: Laws 2003, ch. 299, § 1. Effective dates. — Laws 2003, ch. 299 contained no 
Bracketed material. — The bracketed material was effective date provision; but, pursuant to N.M. Const., 
inserted by the compiler and is not part of the law. art. IV, § 23, was effective June 20, 2008, 90 days after 


adjournment of the legislature. 


9-15A-5. Secretary of tourism; appointment. 


The chief executive and administrative officer of the department is the "secretary of tourism". 
The secretary shall be appointed by the governor with the consent of the senate. The secretary 
shall hold that office at the pleasure of the governor and shall serve in the executive cabinet. 


History: Laws 1991, ch. 21, § 5. 


9-15A-6. Secretary; duties and general powers. 


A. . The secretary is responsible to the governor for the operation of the department. It is his 
duty to manage all operations of the department and to administer and enforce the laws with 
which he or the department is charged. 

B.. To perform his duties, the secretary has every power expressly enumerated in the laws, 
whether granted to the secretary or the department or any division of the department, except 
where authority conferred upon any division is explicitly exempted from the secretary's authority 
by statute. In accordance with these provisions, the secretary shall: 
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(1) except as otherwise provided in the Tourism Department Act, exercise general supervi- 
sory and appointing authority over all department employees, subject to any applicable personnel 
laws and regulations; . 

(2) delegate authority to subordinates as he deems necessary and dppropndee clearly de- 
lineating such delegated authority and the limitations thereto; 

(8) organize the department into those organizational units he deems will enable it to 
function most efficiently; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge his duties; 

(5) take administrative action by issuing orders and instructions, not Ppransegent with 
the law, to assure implementation of and compliance with the provisions of law for which adminis- 
tration or execution he is responsible and to enforce those orders and instructions, by appropriate 
administrative action in the courts; 

(6) conduct research and studies that will improve the peeriions mY the department mri 
the provision of services to the citizens of the state; 

(7) provide for courses of instruction and practical training for employees of the depart: 
ment and other persons involved in the administration of programs, with the objective of improv- 
ing the operations and efficiency:of administration; 

(8) prepare an annual budget of the department based upon the five-year tourism plan ap- 
proved by the commission. This plan shall be updated and approved annually by the commission; 

(9) provide cooperation, at the request of.heads of administratively attached agencies, in 
order to: \ 

(a) minimize or eliminate duplication of services; 

(b) coordinate activities and resolve problems of mutual concern; and 

(c) resolve by agreement the manner and:extent to which the department shall pro- 
vide budgeting, record-keeping and related clerical assistance; 

(10) ; appoint a "director": for each division. These appointed positions are exempt fb th the 
provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. Persons pepansas to: these 
positions shall serve at the pleasure of the secretary; 

(11) give bond in the penal sum of twenty-five thousand aohiaesl ($25, 000) and require 
directors each to give bond in the penal sum of ten thousand dollars ($10,000) conditioned upon 
the faithful performance of duties, as provided in the Surety Bond Act. [10-2-13 through 10-2-16 
NMSA 1978]. The department shall pay the costs of these bonds; and 

(12) require performance bonds of such department employees and officers as he deems 
necessary, as provided in the Surety Bond Act. The department shall pay the costs of these bonds. 

C. The secretary may apply for and receive in the name of the department any public or pri- 
vate funds, including but not limited to United States government funds, available to the depart- 
ment to carry out its programs, duties or services. 

D. The secretary may make and adopt such reasonable and procedural rules and regulations 
as may be necegsary to carry out the duties of the department and its divisions. No rule. or regula- 
tion promulgated by the director of any division in carrying out the functions and duties of the 
division shall be effective until approved by the secretary unless otherwise provided by statute. 
Unless otherwise provided by statute, no regulation affecting any person or agency outside the 
department shall be adopted, amended or repealed without a public hearing on the proposed. ac- 
tion before the secretary or a hearing officer designated by him. The public hearing shall be held in 
Santa Fe unless otherwise permitted by statute. Notice of the subject matter of the regulation, the 
action proposed to be taken, the time and place of the hearing, the manner in which interested per- 
sons may present their views and the method by which copies of the proposed regulation, proposed 
amendment or repeal of an éxisting regulation may be obtained shall be published once at least 
thirty days prior to the hearing date in a newspaper of general circulation and mailed at least 
thirty days prior to the hearing date to all persons who have made a written request for advance 
notice of hearing. All rules and regulations shall be filed in accordance with the State Rules Act 
[Ona pter 14, Article 4 NMSA 1978]. 


History: Laws 1991, ch. 21, § 6; 1993, ch. 101, § 8, 
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The 1993 amendment, effective June 18, 1993, in Sub- and” following "five-year" in Paragraph (8) and deleted 
section B, deleted "or actions" following "administrative "tourism" preceding "department" in Paragraph. (9)(c). 
action" in Paragraph (5), deleted "economic development . 


9-15A-7. Secretary; additional duties. 


In addition to the secretary's responsibility for the overall supervision of the department's op- 
eration in support of the purposes of the Tourism Department Act, the secretary shall: 

A.. work with and provide staff support to the commission in formulating and implementing 
the state's five-year tourism plan; | 

B.._ advise the commission of proposed rules, regulations, projects and contractual arrangements; 

C. enter into contracts with state, federal or private entities, apply for and accept any state, 
federal or private funds or grants for such projects and accept similar donations and bequests from 
any source; 

D. maintain and update records on the status of all completed and ongoing projects of the de- 
partment; and 

E. perform such other duties as requested by the commission in order to further the purposes 
of the Tourism Department Act. 


History: Laws 1991, ch. 21, § 7; 1998, ch. 101, § 9. The 1993 amendment, effective June 18, 1993, de- 
leted "economic development and" foe pia "tourism" i in 
_, Subsection A. 


9-15A-7.1. Secretary; additional duties; promotion of Indian arts, crafts 
and culture. 


In addition to the secretary's responsibility for the overall aud of thie department, the 
secretary shall: 

A. encourage the preservation and development of Indian arts and crafts among the Indian 
tribes and pueblos of the state; 

B. encourage the preservation of traditional rites and ceremonials of Indian tribes and pueblos 
to increase knowledge and appreciation of those arts, crafts, rites and ceremonials; and 

C. promote the intertribal Indian ceremonial association, incorporated, located in Gallup. 


History: Laws 1996, ch. 25, § 1. 


9-15A-8. Tourism commission created; membership; administratively 
attached to the department. 


A... The "tourism commission" is created. The commission shall be a planning commission ad- 
ministratively attached to the department. The commission shall provide advice to the depart- 
ment on policy matters. The commission shall be responsible for the annual approval and update 
of the state's five-year tourism plan. The commission shall consist of seven members who shall 
be qualified electors of the state of New Mexico; no more than four of whom, at the time of their 
appointment, shall be members of the same political party and at least one of whom shall be a 
Native American. Members shall be appointed by the governor and confirmed by the senate. Two 
members shall be appointed from each of the three congressional districts. One member shall be 
appointed from the state at large. 

B. Appointments shall be made for seven-year terms expiring on January 1 of the appropriate 
year. Commission members shall serve staggered terms as determined by the governor at the time 
of their initial appointment. Annually, the governor shall designate a chairman of the commission 
from among the members, 

C. The commission shall meet at the call of the chairman, not less than once each Boban and 
shall invite representatives of appropriate legislative committees, other state agencies and inter- 
ested persons to its meetings for the purpose of information exchange and coordination. 
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D.. Commission members shall not vote by proxy. A majority of the members constitutes a quo- 
rum for the conduct of business. 

E. Members of the commission shall not be removed except for incompetence, neglect of duty 
or malfeasance in office. Provided, however, no removal shall be made without notice of hearing 
and an opportunity to be heard having first been given the member being. removed. The senate 
shall be given exclusive original jurisdiction over proceedings to remove members of the com- 
mission under such rules as it may promulgate. The senate's decision in connection with such 
matters shall be final. A vacancy in the membership of the commission occurring other than by 
expiration of term shall be filled in the same manner ‘as the original appointment, but for the 
unexpired term only. 

F. Commission members shall not be paid, but shall receive per diem and mileage as Provided 
in the Per Diem and Mileage Act [10-8-1 st hes 10- 8- 8 NMSA 1978]. 


History: 1978 Comp., § 9-15A-8, enacted by Laws IV, § 23, was effective June 18, 1993, 90 paye after the 
1993, ch. 101, § 10. adjournment of the legislature, 

Effective dates. — Laws 1993, ch. 101 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


9-15A-9. Baprossign; powers and duties. 


The commission shall: 

A. develop and recommend policies and putide policy and program guidance for the department; 

B. review, modify and approve annual Peis to the state's five-year tourism a generated 
by the department; and 

C. establish such rules and regulations for its own . operations as are necessary is achieve the 
purposes of the Tourism Department Act. Rules and regulations of the commission shall be ad- 
opted in the same procedural manner as rules and regulations of the department are adopted and 
shall be filed in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: 1978 Comp., § 9-15A-9, enacted by Laws IV, § 23, was effective June 18, 1993,.90 days. after the 
1993, ch. 101, § 11. adjournment of the legislature. 

Effective dates. — Laws 1993, ch. 101 contained no 
effective date provision, but, pursuant to N.M: Const.; art: 


9-15A-10. Duties of the sports authority division. 


A. The sports authority division of the department shall: 

(1). develop an overall strategic plan for recruiting and retaining all forms of professional 
and amateur sporting events; 

(2) identify existing infrastructure for sporting activities, identify and propose future 
infrastructure and locations and identify opportunities for private and public parila. on 
infrastructure; 

« (3)., foster sola tienshins: hebwiaeis sporting event organizers and event sponsors; and . 

(4). foster relationships among state and local agencies and provide advice and direction 
needed to increase the number and quality of sporting events held in New Mexico. 

B.. ‘The sports authority division may promulgate rules as necessary to: 

(1) .provide additional professional. and amateur sports participation by New Te resi- 
dents; | 

(2) provide for the sissies of participants in sporting events; | 

(3)... provide for adequate safety measures for and ethical operation of sporting events; 

(4) recruit and maintain professional and amateur sporting events to be held in New 
Mexico; and ... . 

(5) afdrees the fiscal and tax implications of Paragraphs (1) through (4) of this subsection. 


ito Laws 2007, ch, 286, § 2 ee Laws 2007,ch. | wey een lerpat s notes. — “ee 2007, ch. 286, 5 § 2 and Laws 
287, § 2 2007, ch. 287, § 2, both effective June 15, 2007, enacted 
new sections of law, both compiled as 9-15A-10 NMSA 
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1978. The acts were identical except for language in Para- view the session laws in their entirety, see the 2007) ses- 
graph A(2) of Laws 2007, ch. 286, § 2, which provided sion laws on NMOneSource.com. 

"identify and propose future infrastructure and locations". Laws 2007, ch, 286,.§ 4 and Laws 2007, ch. 287,:§ 4 
This section is set out as enacted by Laws 2007, ch. 287, provided for the transfer of all functions, personnel, prop- 
§ 2, and incorporates both acts, See 12-1-8 NMSA 1978. To erty, contracts and reference in law from the New Mexico 


sports authority to the sports authority division. 


9-15A-11. Sports advisory committee. 


A. The "sports advisory committee" is created to advise and support the sports authority divi- 
sion of the department. 

B. The sports advisory committee consists of twenty-five members of the public Dyed shen by 
the governor and six ex-officio voting members as follows: 

(1) the superintendent of regulation and licensing; 

(2). the secretary of economic development; 

(3). the secretary of tourism; 

(4) the secretary of taxation and revenue; 

(5) the chief counsel to the governor; and 

(6) the governor's deputy chief of staff for legislative affairs. 

C. An ex-officio member may designate in writing another person to attend meetings of the 
committee ‘and to the same extent and with the samé effect act in the ex-officio member's stead. 

D. Public members shall be appointed for four-year terms expiring on January 1.and shall 
serve at the pleasure of the governor. Members serve until their successors have been appointed 
and qualified. The governor may fill any vacancies on the committee for the remainder of an un- 
expired term. | 

E, The committee shall have two co-chairs appointed by the governor, one of whom shall be an 
ex-officio member and one of whom shall be a public member. The committee may elect such other 
officers as it deems necessary to carry out its duties. 

F. Public members of the committee shall receive per diem and mileage as provided for non- 
salaried public officers in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and 
shall receive no other compensation, perquisite or allowance. 

G. Representation on the committee shall resemble the demographics of New Mexico in con- 
junction with the three congressional districts. 


History: Laws 2007, ch. 286,83 ane Laws 2007, ch. June 15, 2007. The section was set out as enacted by Laws 
287, § 3. 2007, ch. 287, § 8. See 12-1-8 NMSA 1978. 
Compiler’ s notes. — Laws 2007, ch. 286, § 3 and rae 
2007, ch. 287, § 3 enacted identical sections, effective 


ARTICLE 15B 
New Mexico Sports Authority 


Sec. * See. 
9-15B-1. Repealed. 9-15B-4. , Repealed. 
9-15B-2. Repealed. 9-15B-5. Repealed. 


9-15B-3. Repealed. ~~ 9-15B-6. Repealed. 


9-15B-1. Repealed. 
Repeals, = — Laws 2007, ch. 286, § 5 and Laws 2007, June 15, 2007. For provisions of former section, see the 


ch. 287, § 5 repealed 9-15B-1 NMSA 1978, as enacted by 2006 NMSA 1978 on NMOneSource.com. 
Laws 2005, ch. 197, § 1, relating to the short title, effective 


9-15B-2. Repealed. ae RB%9 | | > Eadie ‘ery 


Repeals, — Laws 2007, ch.,286, § 5 and Laws 2007, ch. 2007. For provisions of former section, see the 2006 NMSA 
287, . 5 repealed 9-15B-2 NMSA 1978, as enacted by Laws 1978 on NMOneSource.com. 
2005, ch. 197, § 2, relating to definitions, effective June 15, 
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9-15B-3. Repealed. 


Repeals. — Laws 2007, ch. 286, § 5 and Laws 2007, 
ch. 287, § 5 repealed 9-15B-3 NMSA 1978, as enacted by 
Laws 2005, ch. 197, § 3, relating to authority membership, 


9-15B-4. Repealed. 


Repeals. — Laws 2007, ch. 286, § 5 and Laws 2007, 
ch. 287, § 5 repealed 9-15B-4 NMSA 1978, as enacted 
by Laws 2005, ch. 197, § 4, relating to administratively 


9-15B-5. Repealed. 


Repeals. — Laws 2007, ch. 286, § 5 and Laws 2007, 
ch. 287, § 5 repealed 9-15B-5 NMSA 1978, as enacted by 
Laws 2005, ch. 197, § 5, relating to duties of the authority, 


9-15B-6. Repealed. 


Repeals. — Laws 2007, ch. 286, § 5 and Laws 2007, ch. 
287, § 5 repealed 9-15B-6 NMSA 1978, as enacted by Laws 
2005, ch, 197, § 6, relating to director and staff, effective 


EXECUTIVE DEPARTMENT 


9-15C-3 


terms, co-chairpersons; quorum, voting and compensation, 
effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


attached agency, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on NMOne- 
Source.com. ' 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


June 15, 2007: For provisions of former section, see the 
2006 NMSA 1978 on NMOneSource.com. 


ARTICLE 15C 


| Intertribal Ceremonial 


Sec. 

9-15C-1. Short title. 

9-15C-2. Definitions. 

9-15C-3. Intertribal ceremonial office created; powers 
and duties, 


9-15C-1. Short title. 


Sec. 
9-15C-4. Fund created; administration. 
9-15C-5. Compensation. 


Chapter 9, Article 15C NMSA 1978 may be cited as the "Intertribal Ceremonial Act". 


History: Laws 2005, ch. 219, § 1; 2006, ch. 19, § 1. 


9-15C-2. Definitions. 


As used in the Intertribal Ceremonial Act: 


HOOD 


History: Laws 2005, ch. 219, § 2; 2006, ch. 19, § 2. 
Cross references. — For the tourism department, see 
9-15A-1 NMSA 1978. 


The 2006 amendment, effective March 2, 2006, added 
the NMSA 1978 statutory reference of the act. 


"department" means the tourism department; 

"director" means the director of the intertribal ceremonial office; 
"fund" means the intertribal ceremonial fund; 

"office" means the intertribal ceremonial office; and 

"secretary" means the secretary of tourism. 


The 2006 amendment, effective March 2, 2006, added 
Subsection E to define secretary to mean the secretary of 
tourism. : i 


9-15C-3. Intertribal ceremonial office created; powers and duties. 


A. ‘The "intertribal ceremonial office" is created. The office is administratively attached to the 


department. 
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B. The governor shall appoint a director, who shall serve at the pleasure of, the governor. The 
director shall hire and terminate other necessary employees, who shall be subject to the provisions 
of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 

C. The director shall: 

(1) work with the department to establish steady funding for the intertribal ceremonial; 

(2) supervise the activities of the office; 

(8) work with the department to promote the intertribal ceremonial; and 

(4) prepare an annual budget and an annual report on the activities of the office. 

D. The office shall: 

(1) administer an annual intertribal ceremonial; 

(2) cooperate with and assist public and private entities that seek to promote recognition 
of ceremonies significant to Indian tribes and pueblos; 

(3) function as the coordinating office for all services and activities pertaining to the inter- 
tribal ceremonial; 

(4) adopt rules in accordance with the State Rules Act eis! 14, Article 4 NMSA 1978] 
to carry out the duties of the office; 

(5) accept gifts, grants, donations, bequests and devises from any source to be used to 
carry out its duties; 

(6) enter into contracts; and 

(7) charge admission, parking and concessions fees, give prizes and premiums, create 
sponsorships and other forms of advertising, arrange entertainments and do all things the office 
may consider proper for the conduct of the intertribal ceremonial and-not otherwise prohibited 
by law. . 

E. The "intertribal ceremonial board" is created. The board shall consist of eight members, 
including the director, who shall serve ex officio, the secretary or the secretary's designated rep- 
resentative and six members, appointed by the governor, who shall serve terms of five years each; 
provided that the governor's first appointments shall be made of two board members for one-year 
terms, two for two-year terms, one for a three-year term and one for a four-year term. All inter- 
tribal ceremonial board members shall be bona fide residents of the state, and at least a majority 
of the members shall be Native American. A board member shall not be removed during the term 
of office except for cause, following notice and an opportunity for a hearing. 


History: Laws 2005, ch. 219, § 3; 2006, ch. 19, § 3. provision to Subsection E to.increase the number of mem- 


The 2006 amendment, effective March 2, 2006, added bers of the board from seven members to eight members, 
Subsection D(7) to provide that the office shall charge including the director:who shall serve ex officio, the secre- 
fees, give prizes and premiums, create sponsorships and tary or the secretary's designated representative and six 
advertising, arrange entertainments and do all things for members appointed by the governor. 


the conduct of the intertribal ceremonial; and added the 


9-15C-4. Fund created; administration. 


The "intertribal ceremonial fund" is created in the state treasury. Money appropriated to the 
fund or accruing to it through sales, gifts, grants, fees, penalties, bequests or any other source shall 
be delivered to the state treasurer and deposited in the fund. Money in the fund is appropriated 
to the office for the purpose of carrying out the intertribal ceremonial. Money in the fund at the 
end of any fiscal year shall not revert. Interest and earnings from the fund shall be credited to the 
‘fund. Disbursements from the fund shall be made on warrant drawn by the secretary of finance 
and administration pursuant to vouchers signed by the director or the director's authorized rep- 
resentative. 


History: Laws 2005, ch. 219, § 4; 2006, ch. 19, § 4. to the fund or accruing to it through sales, gifts, grants, 
The 2006 amendment, effective March 2, 2006, deleted fees, penalties, bequests or other sources shall be delivered 
the former provisions that money in the fund is appropri- to the state treasurer and deposited in the fund and that 
ated to the intertribal ceremonial office and that the fund money in the fund is appropriated to the office to carry out 
consists of appropriations, gifts, grants donation, bequests the intertribal ceremonial; and deleted the provision that 
and devises; added the provisions that money appropriated the fund shall be administered by the office. 
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9-15C-5. Compensation. 


Members of the intertribal ceremonial board shall be reimbursed fou per diem an ben bite as 
provided in the Per Diem and Mileage Act [10-8-1 vorcueh, 10-8-8 NMSA 1978] and shall receive 
no other compensation, perquisite or allowance, ; leg 


History: Laws 2005, ch. 219, § 5, bry Effective dates, — Laws 2005, ve 219, 86 te Laws 
o 2005, ch. 219, §5 effective April 6, 2005. 
Green Jobs 
Sec. Sec. 
9-15D-1, Short title, 9-15D-4. Green jobs fund created. 
9-15D-2. Definitions. 9-15D-5, Annual report required. 


9-15D-3. State plan for green jobs training programs, 


9-15D-1. Short title. ies oad 
This act [9-15D-1 through 9-15D-5 NMSA 1978] may be cited as the Green DUE ACL 


History: Laws 2009, ch. 275, § 1. . Effective dates. — Laws 2009, ch. 275, § 6 made Laws 
2009, ch. 275, § 1 effective ae! 1, 2009. 


9-15D-2. Definitions. _ 


As used in the Green Jobs ‘Act: 

A. "department" means the higher education department; 

B. fund" means the green jobs fund; : 

C. "green industries" means industries that contribute directly to preserving or enhancing 
environmental quality by reducing waste and pollution or producing sustainable products using 
sustainable processes and materials and that provide opportunities for advancement along a 
career track of increasing skills and wages. Green industries include: 

(1) energy system retrofits to increase energy efficiency and conservation; 

(2) production and distribution of biofuels, including vehicle retrofits for biofuels; 

(3) building design and construction that meet the equivalent of best available technology 
in energy and environmental design standards; 

(4) organic and community food production; 

(5) manufacture of products from nontoxic, environmentally certified or recycled materials; 

(6) manufacture and Bro of sustainable technologies, including solar panels, wind 
turbines and fuel cells; 

(7) solar technology installation'and maintenance; 

(8) recycling, green composting ‘and large- scale reuse of construction and demolition 
materials and debris; and © 

(9) water retrofits to increase water efficiency and conservation; 

D. "green jobs training programs" means those programs implemented by educational institu- 
tions related to training individuals to work in green industries and to ensure that appropriate 
support services are provided; 

E. “support services" means those services that provide trainees with the opportunity to par- 
ticipate in green jobs training programs, including: 

(1) | child care; 

(2) tuition; 

(3) materials needed for training programs; 
(4) counseling and mentoring services; 
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(5) ‘internships; or 
(6) job placement programs; and 
F. "target populations" means disadvantaged scenes including: 
(1) low-income individuals; 
(2) veterans; 
(3) formerly incarcerated, nonviolent offenders; 
(4) tribal and rural constituencies; 
(5) workers adversely affected by changing national o or state energy policy; 
(6) at-risk youth; 
(7) unemployed youth and adults; 
(8) high school dropouts; or 
(9) ‘single mothers. . 


History: Laws 2009, ch. 275, § 2. Effective dates. — Laws 2009, ch. 275, § 6 made Laws 
2009, ch. 275, § 2 effective July 1, 2009. 


9-15D-3. State plan for green jobs training programs. 


A. The department, in coordination with existing apprenticeship programs administered by 
the department and the public education department, shall develop a state plan for the develop- 
ment of green jobs training programs with a focus on rural and tribal communities no later than 
the end of fiscal year 2010. This plan is intended to complement existing apprenticeship programs 
and in no way replace such programs currently funded with state money. The plan shall include a 
schedule for funding and implementation that gives priority to programs directed at target popu- 
lations. The department shall develop the plan: 

(1) for coordination of a state research program with the workforce solutions department 
in which labor market data shall be collected and analyzed to track work force trends from renew- 
able energy and energy-efficiency industries and energy-related initiatives; 

(2) for a municipal and tribal energy training partnership program in which the depart- 
ment shall award competitive grants to higher education institutions in partnerships with cities, 
towns, counties and tribes to administer green jobs training programs; and 

(3) for a pathways out of poverty program in which the department shall award competi- 
tive grants to higher education institutions in partnerships to administer green jobs training pro- 
grams directed specifically at disadvantaged target populations. 

B. The plan shall be followed by interested higher education institutions in New Mexico, and 
the institutions shall cooperate with the department in the development and the implementation 
of the plan. 


History: Laws 2009, ch. 275, § 3. Effective dates. — Laws 2009; ch. 275, § 6 made Laws 
2009, ch, 275, § 3 effective July 1, 2009. 


9-15D-4. Green jobs fund created. 


A. The "green jobs fund" is created in the state treasury and shall consist of money transferred 
to the fund pursuant to the provisions of the federal Green Jobs Act of 2007 and other transfers, 
appropriations, distributions, gifts, grants and donations to the fund made for the purpose of fund- 
ing green jobs training programs. Earnings of the fund shall be credited to the fund. Balances i in 
the fund at the end of any fiscal year shall remain in the fund. 

B. Money in the fund shall be administered by the department of finance and administration 
and shall be used only for the purpose of making grants for the administration of green jobs train- 
ing programs pursuant to the Green Jobs Act. 

C. Payments shall be made from the green jobs fund upon warrants drawn by the secretary 
of finance and administration pursuant to vouchers signed by the secretary of higher education 
or the secretary's designated representative. Such payments shall be made for the costs and 
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administration of the Green Jobs Act. Any unexpended or unencumbered balance egenatiath at the 
end of a fiscal year shall not revert to the general fund. 10 : 


History: Laws 2009, ch. 275, § 4: Effective dates. —- Laws 2009, ch. 275, § 6 made Laws 
2009, ch. 275, § 4 effective July 1, 2009. 


9-15D-5. Annual report required. 


No later than December 1 of each year, the department shall report to the legislature and to the 
governor on its activities during the previous fiscal year in administering the provisions, of the 
Green Jobs Act. The report shall include: 

A. details concerning all grants made for the administration of green jobs training programs; 

B. details concerning all expenditures made in administering the provisions of the Green Jobs 
Act; mG r F 
C. a list of all higher education institutions in which green jobs training pperans were devel- 
oped and funded; 

D. an analysis of whether the green jobs training programs have been cost- effective: 

E. areport showing progress made in complying with the state plan developed pursuant to the 
Green Jobs Act, and, if in noncompliance, a plan for achieving compliance in the future; 

F. asummary of activities being conducted during the present fiscal year; and 

G. any additional information that will assist the legislature and the governor in evaluating 
the program. 


History: Laws 2009, ch. 275, § 5. i" Effective dates. — Laws 2009, ch. 275, § 6 made Laws 
2009, ch. 275, § 5 effective July 1, 2009. 
Bioscience Development 

Sec. ) n Sec, 

9-15E-1. Short title. 9-15E-5, Authority powers and duties. 

9-15E-2. Definitions. 9-15E-6. Authority staff; contracts. 

9-15E-3, New.Mexico bioscience authority created; board _ 9-15E-7. Fund created, 
of directors; membership. 9-15E-8. Report to the governor and the legislature, 


9-15EH-4. Limitations on director activities. 


9-15E-1. Short title. 


This act. [9-15E-1 through 9-15E-8 NMSA 1978] may be cited as the "Bioscience Development 
Act". 


History: Laws 2017, ch. 184, § 1. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 134 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


9-15E-2. Definitions. 


As used in the Bioscience Development Act: 
A. "authority" means the New Mexico bioscience authority; 
B, "bioscience" means the scientific areas represented by life sciences and biotechnology that 
are included in the five industries recognized by the United States department of labor: 
(1) drugs and pharmaceuticals; 
(2) medical devices and equipment; 
(3) research testing and medical laboratories; 
(4) bioscience-related distribution; and 
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(5) agriculture and chemicals related to bioscience; 

C. "board of directors" means the board of directors of the authority; 

D. "financial assistance" means tax incentives, grants, loans and other financial benefits pro- 
vided for projects to a qualified entity on terms and conditions approved by the authority; 

EE. "national'laboratories" means Los Alamos national laboratory and Sandia national labora- 
tories; and. 

»F. "research institutions" means pitta university of New Mexico, New Mexico state university 

and the New Mexico institute of mining and technology. ° | 


History: Laws 2017, ch, 184, § 2. IV, § 28, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 134 contained. no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. . 


9-15E-3. New Mexico bioscience authority created; board of directors; 
membership. 


A. _The "New Mexico bioscience authority" is: created as a public-private partnership, which 
shall be formed pursuant to the Nonprofit Corporation Act. [Chapter 53, Article 8 NMSA 1978], 
representing a collaborative among state government, research institutions, national laboratories 
and private industry in New Mexico. The authority is administratively attached to and shall be 
considered an affiliated supporting organization of the university of New Mexico health sciences 
center pursuant to Section 6-5A-1: NMSA 1978. The authority shall constitute a public body cor- 
porate by the name set forth in the incorporation certificate and by such name may sue and be 
sued, have the capacity to make contracts, acquire, hold, enjoy, dispose of and convey property real 
and personal, accept grants and donations, borrow money, incur indebtedness, impose fees and as- 
sessments and do any other act or thing necessary or proper for carrying out the purposes of the 
Bioscience Development Act. 

B. The authority shall be governed, and all of its functions, powers and duties shall be exer- 
cised, by the board of directors: The board of directors shall consist of thirteen Wpting members as 
follows: 

(1) two representatives of the iniceee of New Mexico health sciences center with expe- 
rience in conducting research in bioscience, to be appointed by the president of the university of 
New Mexico; 

(2) . two, representatives of New Mexico state university with experience in conducting re- 
search in bioscience, to be appointed. by the president of the university; 

(3) one representative of the New Mexico institute of mining-and technology with experi- 
ence in conducting research in bioscience, to be appointed by the president of the institute; 

(4). the secretary.of economic development or the secretary's designee; 

(5) . the executive director of the spaceport authority or the executive director's clatinneds and 

(6)., six members of the-public who have experience working in bioscience as follows: 

(a) two members appointed by the governor with the advice and consent of the senate; 
and 

(b) four: members appointed by the New Mexico legislative council with the advice 
and consent of the senate; provided that no more than two members shall be members of the same 
political party. 

-C, The public members appointed pursuant to Paragraph (5) [6] of Subsection B of this section 
by the governor and the New Mexico legislative council shall be.residents of the state and shall 
serve for terms of four years, except for the initial appointees, who shall be appointed so that the 
terms are staggered after initial appointment. Initial appointees by the governor shall serve terms 
as follows: one member for two'years and one member for four years: Initial appointees by the New 
Mexico legislative council shall be appointed to serve terms as follows: one member for’one year, 
one member for two years, one member for three years and one member for four years. 

D. Members shall receive no “tae acai perquisite or mang rapa for serving as a 5st of 
the board of directors. 


173 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


9-15H-4 EXECUTIVE DEPARTMENT 9-15E-5 


E. The board of directors shall adopt bylaws, in accordance with the Nonprofit Corporation Act, 
which bylaws shall govern the conduct of the authority. Members of the board of directors shall 
elect a chair of the board, any other officers from the membership that the board determines to be 
appropriate and an executive director as set forth in the bylaws. 

F. The chair and four voting members of the board of directors appointed by: the chair, two of 
whom shall be public members, shall constitute the "bioscience authority executive committee". 
The executive director and chair of the board of directors shall be a nonvoting member of the ex- 
ecutive committee. The executive committee shall have powers and duties as delegated to it by the 
board of directors. 

G. Ifavacancy occurs among the appointed voting members of the board of directors, the ap- 
pointing authority of the former member shall appoint a replacement to serve out the term of that 
member. If an appointed member's term expires, the member shall continue to serve until another 

member is appointed. 

H. The board of directors shall meet at the call of the chair and shall meet at least once every 
three months. 

I. The board of directors shall maintain written minutes of all meetings of the authority and 
maintain other appropriate records, including financial transaction records in compliance with 
law and adequate to provide an accurate record for audit purposes pursuant to the Audit Act [12- 
6-1 through 12-6-14 NMSA 1978]. 


History: Laws 2017, ch, 134, § 3. Effective dates. — Laws 2017, ch. 134 contained no 


Bracketed material. — The bracketed material was effective date provision, but, pursuant to N.M. Const., art. 
inserted by the compiler and is not part of the law. IV, § 23, was effective June 16, 2017, 90 days after the 
The reference in Subsection C to "Paragraph (5) of Sub- adjournment of the legislature. 


section B" is an apparent reference to pesiree (6) of 
Subsection B". 


9-15E-4. Limitations on director activities. 


A. Except'as provided in Subsection B of this section, members of the board of directors are 
public officers subject to the provisions of the Soha eS Sp Conduct Act [Chapter 10, Article 16 
NMSA 1978]. 

B. Members of the board of directors shall not, within one year of having served as a director, 
accept employment with an entity that has benefited from a contractual or other activity with the 
authority. Any person who knowingly and willfully violates the provisions of this subsection is 
guilty of a fourth degree felony and shall be sentenced pursuant to the provisions of Section 31-18- 
15 NMSA 1978; provided; however, that nothing contained herein shall be construed to prohibit a 
member of the board of directors who is employed by a research institution, a national laboratory 
or the spaceport authority that may have benefited from a contractual or other activity with the 
authority from continuing in that employment nor to have violated this section continuing in such 
employment. An alleged violation of this subsection may be reported to the attorney general or 
district attorney for enforcement. 


History: Laws 2017, ch. 134, § 4. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 184 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


9-15E-5. Authority powers and duties. 


A. The authority shall; 
(1) advise the governor, the economic development denen the jagisletaaha and the 
New Mexico finance authority oversight committee on methods, proposals, programs and. initia- 
tives that may stimulate investment in bioscience intuatries and provide additional employment 
opportunities for New Mexico residents; 
(2) make and execute all contracts and other instruments necessary or convenient to the 
exercise of its powers and duties; 
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(3) . create programs to expand bioscience economic opportunities within New Mexico, in- 
cluding potential means of providing financial assistance and incentives for bioscience industries 
and facilities; 

(4) create avenues of communication bettie New Mexico aint representatives of biosci- 
ence industries; 

(5) promote legislation that will further the goals of the authority and development of Mio: 
science industries and facilities; 

(6) oversee, produce or cause to have produced promotional vabatate related to explana- 
tion and fulfillment of the authority's goals; 

(7) identify science and technology trends that are significant to bioscience enterprises 
and act as a clearinghouse for bioscience enterprise issues and information; 

(8) coordinate and expedite the involvement of the state executive branch's bioscience- 
related development efforts; 

(9) perform or cause to be performed environmental, transportation, communication, land 
use and other technical studies necessary or advisable for bioscience projects or programs; and 

(10) actively recruit industries and establish programs that will result in the location and 
relocation of new bioscience industries in the state. 

B. The authority may: 

(1) solicit and accept federal; state, local and private grants of funds, property or financial 
or other aid in any form for the purpose of carrying out the provisions of the Bioscience Authority 
[Development] Act; and 
(2) act as an applicant for bioscience facilities and assist in carrying out all tasks and 
functions for the acquisition or construction of bioscience facilities, including filing all necessary 
documents and follow-up of such filings with appropriate agencies. 

- C. Inexercising its authority, the authority shall not incur debt as a general obligation of the 
state or pledge the full faith and credit of the state to repay debt. 


History: Laws 2017, ch. 184, § 5. Effective dates. — Laws 2017, ch. 134 contained no 
Bracketed material. — The bracketed: material was effective date provision, but, pursuant to N.M. Const., art. 
inserted by the compiler and is not part of the law. IV, § 23, was effective June 16, 2017,.90 days after the 


adjournment of the legislature. 


9-15E-6. Authority staff; contracts. 


A... The executive director shall, in consultation with the board of directors, direct the affairs 
and business of the authority. 

B. The authority may contract with any other competent private or public organization or indi- 
vidual to assist in the fulfillment of its duties. | 


History: Laws 2017, ch. 134, § 6. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 134 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


9-15E-7. Fund created. 


A. The "bioscience development fund" is created in the state treasury. Separate accounts within 
the fund may be created for any project. Money in the fund, subject to appropriation by the legisla- 
ture, may be expended by the authority for the purposes of carrying out the provisions of the Bio- 
science Development Act. Any general fund balance from money appropriated by the legislature in 
the fund shall revert at the end of a fiscal year. 

B. Except as provided in this section, money received by the authority shall be deposited in the 
fund, including; 

(1). money appropriated by the legislature; 

-(2) interest earned upon money in the fund; 

(3) property or securities acquired through the use of money belonging to the fund; 

(4) all earnings of property or securities acquired pursuant to Paragraph (8) of this sub- 
section; 


‘ 
cv 
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(5) all of the money received by the authority from a public or private source; and 
(6). fees, rents or other charges imposed and collected by the authority. x 
C. Disbursements from the bioscience development fund shall be made only upon warrant Aidonim 
by the secretary of finance and administration pursuant to vouchers signed by the secretary of eco- 
nomic development or the soar 8 Sg dame Scape to the iar sabe i Act. 


ratetdiays iitwe 2017, ch. 184, § 7. IV, § 28, was effective. June 16, 2017, 90: 0 days after the 
Effective dates. — Laws 2017, ch, 134 contained no , adjournment of the legislature. ; 
effective date provision, but, pursuant to N.M. Const., art. 


9- 15E- 8. Report to the governor ted the lewikiatcives 


The authority shall submit a report of its activities to the governor and to the pe esha 
interim: committees of the legislature not later than October 1 of each year. 


History: Laws 2017, ch. 134, § 8. | IV, § 23, was effective June 16, 2017, 90 days after the 


Effective dates. — Laws 2017, ch. 134 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const,, art. 
ARTICLE 16 
e iJ ® i 
Regulation and Licensing Department 

Sec. ‘ . Sec. 
9-16-1. Short title. 9-16-11. Director of financial institutions division; secu- 
9-16-2. Purpose. rities division; exemptions from authority 
9-16-3. Definitions. : of superintendent. 
9-16-4. Department established. 9-16-12. Construction industries commission; exercise of 
9-16-5. Superintendent of regulation and licensing; ap- powers and duties exempt from authority 

pointment,. of superintendent. 
9-16-6. Superintendent; duties and general powers. 9-16-13. Mobile [manufactured] housing duvet tee§ ex- 
9-16-7. Division directors. ercise of powers and duties exempt from 
9-16-8. Bureaus; chiefs. authority of superintendent. 
9-16-9. Administrative services division; duties. 9-16-14. Regulation and licensing department ee 
9-16-10. Organizational units of department; powers 4 fund. 

and duties specified by law; access to in- 9-16-15." Mortgage regulatory fund; created; purpose; ap- 

formation. propriation. 


9-16-16. State financial regulation fund; created; purpose. 


9-16-1. Short title. ° 


Sections 17 through 29 [9-16-1 through 9-16-13 NMSA 1978] of this ned may be cited as the 
"Regulation and Licensing Department Act". 


History: Laws 1983, ch. 297, § 17. | Effective dates. — Laws 1983, ch. 297, § 34 made 
Laws 1983, ch. 297, § 17 effective July 1, 1983, 


9-16-2, Purpose. 


The purpose of the Regulation and Licensing Department Act is to create a single, unified de- 
partment to administer all laws and exercise all functions formerly administered and exercised 
by the financial institutions division, the construction industries division and the’ mobile housing 
division of the commerce and industry department [repealed]. 


| 


History: Laws 1983, ch. 297, § 18. Laws 1983, ch. 297, § 33 repealed the provisions relat- 
Effective dates. — Laws 1983, ch. 297, § 34 made ing to the commerce and industry department. For pres- 
Laws 1983, ch. 297, § 18 effective July 1, 1983. + ent provisions, see 9-15-1 NMSA 1978 et seq. and 9-16-1 
Bracketed material. — The bracketed material was NMSA 1978 et seq., relating to new departments which 
inserted by the compiler and i is poh gil oflaw. ~ assumed many of the ae lg of the commerce and in- 
ip dustry department, © 
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9-16-3. Definitions. 


As used in the Regulation and Licensing Department Act: 
A. "department" means the regulation and licensing department; and 
B. "superintendent" means the superintendent of regulation and licensing. 


History: Laws 1983, ch. 297, § 19. 


9-16-4. Department established. 


Effective dates. — Laws 1983, ch. 297, § 34 made 
Laws 1983, ch. 297, § 19 effective July 1, 1983. 


The "regulation and licensing department" is created in the executive branch. The department 
shall not be a cabinet department. The department shall consist of but not be limited to the follow- 


ing divisions: 

the administrative services division; 
the construction industries division; 
the financial institutions division; 
the securities division; 

the manufactured housing division; 


AAO OWS 


the cannabis control division. 


History: Laws 1983, ch. 297, § 20; 1985, ch. 173, § 1; 
1988, ch. 102, § 1; 2001, ch. 86, § 1; 2019, ch. 29, § 1; 
2021 (1st S.S.), ch. 4, § 55. 

Cross references. — For financial institutions and 
regulations and securities generally, see Chapter 58 
NMSA 1978. 

For construction industries licensing, see 60-13-1 NMSA 
1978 et seq. 

For manufactured housing, see 60-14-1 NMSA 1978 et seq. 

The 2021 (1st S.S.) amendment, effective June 29, 
2021, established the cannabis control division in the 
regulation and licensing department; added Subsection G. 

Temporary provisions. — Laws 2021 (1st S.S.), ch. 4, 
§ 70, effective June 29, 2021, provided: 

A. On June 29, 2021, all functions, personnel, money, 
appropriations, records, furniture, equipment and other 
property of the department of health's medical cannabis 
program that are not part of the department's medical 
cannabis registry powers and duties shall be transferred 
to the regulation and licensing department. 

B. On June 29, 2021, all contractual obligations and 
other agreements of the department of health as they per- 
tain to the department's medical cannabis program that 
are not part of the department's medical cannabis registry 
powers and duties are binding on the regulation and li- 
censing department. 

C.. Statutory references to the department of health 
that pertain to the department's medical cannabis pro- 
gram that are not part of the department's medical can- 
nabis registry powers and duties shall be deemed to be 


references to the cannabis control division of the regula- 


tion and licensing department. 


*D. On June 29, 2021, any unexpended or unencum- — 


bered balance in the medical cannabis fund is transferred 
to the cannabis regulation fund, 


the alcoholic beverage control division; and 


E. Except to the extent any administrative rules are 
inconsistent with the provisions of this act, any adminis- 


trative rules adopted by an officer, agency or other entity 


whose responsibilities have been transferred pursuant 
to the provisions of this act to another officer, agency or 
other entity remain in force until amended by the officer, 
agency or other entity to which the responsibility for the 
adoption of the rules has been transferred. To the extent 
any administrative rules are inconsistent with the provi-: 
sions of this act, such rules are null and void. 

The 2019 amendment, effective June 14, 2019, re- 
named the alcohol and gaming division to the alcoholic 
beverage control division; after "not be limited to", deleted 
"six" and added "the following", and after "divisions", de- 
leted "as follows"; and in Subsection F, deleted "alcohol 
and gaming" and added "alcoholic beverage control", 

Temporary provisions, — Laws 2019, ch. 29, § 5 pro- 
vided that'on June 14, 2019, all: 

A. functions, personnel, appropriations, money, re- 
cords, furniture, equipment and other property of the al- 
cohol and gaming division of the regulation and licensing 
department are transferred to the alcoholic beverage con- 


_trol division of that department; 


B.. contractual obligations of the alcohol and gaming 
division of the regulation and licensing department shall 
be deemed to be references to the alcoholic beverage con- 
trol division of that department; and 

‘C. references in law to the alcohol and gaming divi- 
sion of the regulation and licensing department shall be 
deemed to: be references to the alcoholic beverage control 
division of that department. 

The 2001 amendment, effective July 1, 2001, added a 
sixth division, the alcohol and gaming commission, to the ex- 
ecutive branch of the regulation and licensing department. 


9-16-5. Superintendent of regulation and licensing; appointment. 


The chief executive and administrative officer of the department is the "superintendent of regu- 
lation and licensing." The bhuppivotendartt shall be appointed by the governor and hold office at the 


pleasure of the governor. 
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9-16-6 EXECUTIVE DEPARTMENT TOA 9-16-6 


History: Laws 1983, ch. 297, § 21. Effective dates. — Laws 1988; ch. 297; § 34 made 
Laws 1983, ch. 297, § 21 effective July 1, 1988. 


9-16-6. Superintendent; duties and general powers. 


A. The superintendent is responsible to the governor for the operation of the department. It 
is the superintendent's duty to: manage all operations of the department and to administer and 
enforce the laws with which the superintendent, the department or a division of the department 
is charged. 

B. To perform the superintendent's duties, the superintendent has every power expressly enu- 
merated in the laws, whether granted to the superintendent or the department or any division of 
the department, except. where authority conferred upon any division is explicitly exempted from 
the superintendent's authority by statute. In accordance with these provisions, the superintendent 
shall: 

(1) except as otherwise provided in the Regulation and Licensing Department Act, exer- 
cise general supervisory and appointing authority over all department employees, subject to any 
applicable personnel laws and regulations; 

(2) delegate authority to subordinates as the superintendent deems necessary and appro- 
priate, clearly delineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational units the superintendent deems 
will enable it to function most efficiently, subject to any provisions of law cae or estab Hains 
specific organizational units; 

(4) within the limitations of available appropriations and épplieable laws, employ and fix 
the compensation of those persons necessary to discharge the superintendent's duties; 

(5). take administrative action by issuing orders and instructions, not inconsistent with 
the law, to assure implementation of and compliance with the provisions of law for whose adminis- 
tration or execution the superintendent is responsible and to enforce those orders and instructions 
by appropriate administrative action or actions in the courts; 

(6) conduct research and studies that will improve the operations of the department and 
the provision of services to the residents of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs, with the one ye of i improving the 
operations and efficiency of administration; 

(8) prepare an annual budget of the department; 

(9) provide administratively attached agencies assistance as necessary to: 

(a) minimize or eliminate duplication of services and jurisdictional conflicts; 

(b) coordinate activities and resolve problems of mutual concern; and 

(c) provide implementation of licensure processes, budgeting, recordkeeping, procure: 
ment, contracting, hiring and supervision of staff and related administrative and clerical assis- 
tance for administratively attached agencies; and 

(10): appoint, with the governor's consent, a "director" for each division. These apponited 
positions are exempt from the provisions of the Perstiidl Act [Chapter 10, Article 9 NMSA 1978]. 
Persons appointed to these positions shall serve at the pleasure of the superintendent. 

C. The superintendent may apply for and receive, with the governor's approval, in the name sof 
the department any public or private funds, including United States government funds, available 
to the department to.carry out its programs, duties or services. 

D. The superintendent may make and adopt such reasonable and procedural rules ; as may 
be necessary to carry out the duties of the department and its divisions; provided that where a 
licensing entity requires submission of fingerprints as part of the initial license application, and 
a licensee has provided fingerprints and the license has been issued, the licensing entity shall not 
require a licensee to submit fingerprints again to renew the license, but a licensee shall submit to 
a background investigation if required; and provided further that the prohibition against requir- 
ing additional fingerprints shall not apply to the financial institutions division of the department 
when utilizing the nationwide multistate licensing system and registry. jg 
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9-16-7 


REGULATION AND LICENSING DEPARTMENT 


9-16-7 


E. No rule promulgated by the director of any division in carrying out the functions and du- 
ties of the department or a division shall be effective until approved by the superintendent, unless 
otherwise provided by statute. Unless otherwise provided by statute, all rules adopted, amended 
or repealed by the superintendent or the director of any division shall have notice provided and 
be conducted and filed in Beeadenes with the State Rules Act hihiglit 14, Article 4 NMSA 1978]. 


“ 


History: Laws 1983, ch. 297, § 22; 2019, ‘ch. 209, § 1; 
2021 (1st S.S.), ch. 4, § 56. 

The 2021 (1st S. S.) amendment, effective Spoeets 29, 
2021, revised and clarified the duties of the superinten- 
dent of regulation and licensing, removed provisions re- 
quiring the superintendent, division directors and cer- 
tain department employees to post performance bonds 
as provided i in the Surety Bond Act,'and revised certain 
provisions related to the adoption, amendment, or repeal 
of rules by the superintendent or director of any divi- 
sion; in Subsection A, after the third occurrence of "the 
department", added “or a division of the department"; in 
Subsection B, in Paragraph B(9), after "provide", deleted 
"cooperation, at the request of heads of", and after "at- 
tached agencies", deleted "in order" and added "assistance 
as necessary", in Subparagraph B(9)(c), after the sub- 
paragraph designation, deleted "resolve by agreement the 
manner and extent to which the department shall", after 
"provide", added "implementation of licensure processes", 
after "recordkeeping", added "procurement, contracting, 
hiring and supervision of staff", and after "related", added 
“administrative and", and deleted Paragraphs B(11) and 
B(12); added new subsection designation "E"; and in Sub- 
section E, after "duties of the", added "department or a", 
and after Unless otherwise provided by statute", deleted 
"no regulation affecting any person or agency outside the 
department shall be adopted, amended or repealed with- 
out a public hearing’ on the proposed action before the 
superintendent or a hearing officer designated by the su- 
perintendent. The public hearing shall be held in Santa 
Fe unless otherwise permitted by statute. Notice of the 
subject matter of the regulation, the action proposed to be 
taken, the time and place of the hearing, the manner in 
which interested persons may present their views and the 
method by which copies of the proposed regulation, pro- 
posed amendment or repeal of an existing regulation may 
be obtained shall be published once at least thirty days 
prior to the hearing date in a newspaper of general circu- 
lation and mailed at least thirty days prior to the hearing 
date to all persons who. have made a written request for 
advance notice of hearing, All rules and regulations shall 
be" and added "all rules adopted, amended or repealed by 
the superintendent or the director of any division shall 
have notice provided and be conducted and". 

Temporary provisions, — Laws 2021 (1st $.S.), ch. A, 
§ 70, effective June 29, 2021, provided: 

A. -On June 29, 2021, all functions, personnel, money, 


appropriations, records, furniture, equipment and other »). 


property of the department of health's medical cannabis 
program that are not part of the department's medical 
cannabis registry powers and duties shall be transferred 
to the regulation and licensing department. 


t 


9-16-7,. Division directors. 


B. On June 29, 2021, all contractual obligations and 
other agreements of the department of health as they per- 
tain to the department's medical cannabis program that 
are not part of the department's medical cannabis registry 
powers and duties are binding on the regulation and li- 
censing department. 

C. Statutory references to the department of health 
that pertain to the department's medical cannabis pro- 
gram that are not part of the department's medical can- 
nabis registry powers and duties shall be deemed to be 
references to the cannabis control division of the regula- 
tion and licensing department. 

D.. On June. 29,:2021, any unexpended or unencum- 
bered balance in the medical cannabis fund is transferred 
to the cannabis regulation fund. 

E. ,.Except:to)the extent any administrative rules are 
inconsistent with the provisions of this act, any adminis- 
trative rules adopted by an officer, agency or other entity 
whose responsibilities have been transferred pursuant 
to the provisions of this act to another officer, agency or 
other entity remain in force until-amended by the officer, 
agency or other entity to which the responsibility for the 
adoption of the rules has been transferred. To the extent 
any administrative rules are inconsistent with the provi- 
sions of this act, such rules are.null and void, 

The 2019 amendment, effective July 1, 2020, prohib- 
ited the requirement of having to resubmit fingerprints to 
renew a business, professional or occupational license, and 
provided an exception; in Subsection D, after "department 
and its divisions;", added "provided that where a licens- 
ing entity requires submission of fingerprints as part of 
the initial license application, and a licensee has provided 
fingerprints and the license has been issued, the licensing 
entity shall not require a licensee to submit fingerprints 
again to renew the license, but a licensee shall submit 
to a background investigation if required; and provided 
further that the prohibition against requiring additional 
fingerprints shall not apply to the financial institutions 
division of the department when utilizing the nationwide 
multistate licensing system and registry". 


ANNOTATIONS 


Department to provide administrative services. 
— The legislature created the regulation and licensing de- 
partment to provide general administrative and ministe- 
rial services with respect to licensing various autonomous 
state boards and commissions, including the board of vet- 
erinary examiners. Neither the provisions of this article 
nor any rules and regulations that are promulgated pur- 
suant thereto supersede the specific statutory powers and 
duties that the legislature has given to those boards and 
commissions. 1987 Op. Att’y Gen. No. 87-58. 


The superintendent shall appoint, with the nok of the governor, "directors" of the divisions 
established within the department. The positions so appointed are exempt from the Personnel Act 


[Chapter 10, Article: 9 bs ipsa 1978]. 


History: Laws 1983, ch. 297, § 23. 


Effective dates. — Laws 19838, ch. 297, § 34 made 


+ Laws 19838, ch, 297, § 23 effective July 1, 1983. 
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9-16-8 EXECUTIVE DEPARTMENT 9-16-11 


9-16-8. Bureaus; chiefs. 


The superintendent shall establish within each division such "bureaus" as he deems necessary 
to carry out the provisions of the Regulation and Licensing Department Act. He shall appoint 
a "chief" to be the administrative head of any such bureau. The positions so appointed may be 
exempted from the Personnel Act [Chapter 10, Article 9 NMSA 1978] by action of the superinten- 
dent, except for the construction industries division trade bureaus created pursuant to Section 60- 
13-31 NMSA 1978. The chiefs of those bureaus shall be covered positions under the Personnel Act. 


History: Laws 1983, ch. 297, § 24; 1997, ch. 181, § 1. 

The 1997 amendment, effective July 1, 1997, rewrote 
the third sentence which read "The positions so appointed 
are exempt from the Personnel Act" and added the last 
sentence, 


of the former commerce and industry department are 
transferred to the new, supplanting regulation and li- 
censing department, the personnel retain the same clas- 
sified status and position that they held in the former 
department and are within the coverage of the Personnel 
Act, [Chapter 10, Article 9 NMSA 1978); if a classified 


ANNOTATIONS position is to become exempt from the provisions of the 
Classified employees retain status upon transfer ser ae ne ean must first become vacant. 1983 Op, 


to successor department. — If classified personnel 


9-16-9. Administrative services division; duties. 


A. The administrative services division of the department shall provide administrative ser- 
vices to the department, including: 
(1) keeping all official records of the department; 
(2) _ providing clerical services in the areas of personnel and budget preparation; and 
(3). providing clerical, record-keeping and administrative support to agencies administra- 
tively attached to the department. 
B. The division shall, in addition to its other duties, coordinate long and short-term iianeiele 
of the department and administer programs and grants which have been assigned generally to the 
department by the governor or by statute. 


Effective dates. — Laws. 1983, ch. 297, § 34 made 


History: Laws 1983, ch. 297, § 25. 
, Laws 1983, ch, 297, § 25 effective July 1, 1983. 


9-16-10. Organizational units of department; powers and duties 
specified by law; access to information. 


Those organizational units of the department and the officers of those units specified by law 
shall have all of the powers and duties enumerated in the specific laws involved. However, the 
carrying out of those powers and duties shall be subject to the direction and supervision of the 
superintendent, and he shall retain the final decision-making authority and responsibility for the 
administration of any such laws as provided in Subsection B of Section 22 [9-16-6 NMSA 1978] of 
this act. The department shall have access to all records, data and information of other state de- 
partments, agencies and institutions, including its own organizational units, not specifically held 
confidential by law. 


Effective dates. — Laws 1983, ch. 297, § 34 made 
Laws 1983, ch. 297, § 26 effective July 1, 1983. 


History: Laws 1983, ch. 297, § 26. 


9-16-11. Director of financial institutions division; securities division; 
exemptions from authority of superintendent. 


The responsibilities of the director of the financial institutions division, the director of the se- 
curities division and those of the chief of the savings and loan bureau under Sections 58-1-20 
through 58-1-22, 58-1-25, 58-1-26, 58-1-28, 58-1-29, 58-1-34, 58-1-38, 58-1-46, 58-1-48, 58-1-54 
through 58-1-58, 58-1-61, 58-1-62, 58-1-64, 58-1-65, 58-1-69, 58-1-72 through 58-1-75, 58-1-85, 
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9-16-12 REGULATION AND LICENSING DEPARTMENT 9-16-14 
58-2-5, 58-4-3, 58-4-4, 58-4-7,.58-4-9, 58-4-11, 58-5-2, 58-5-3, 58-7-9, 58-9-7 through 58-9-10, 58-10- 
11 through 58-10-14, 58-10-16, 58-10-17, 58-10-28; 58-10-32, 58-10-35, 58-10-46, 58-10-53, 58-10- 
72, 58-10-73, 58-10-76, 58-10-77, 58-10-79 through: 58-10-85, 58-10-87, 58-10-92, 58-10-94, 58-10- 
97, 58-10-101, 58-11-3, 58-11-5,.58-11-6, 58-11-8, 58-11-24, 58-11-26, 58-11-32, 58-12-38, Subsection 
C of Section 58-12-4, 58-12-7, 58-12-8, 58-12-13, 58-15-5, 58-15-8: through 58-15-18, 58-15-18, 58- 
15-25, 58-20-1, 61-18-5, 61-18-6, 61-18-16, 61-18-19, 61-18-22; 61-18-33, 61-18-34, 61-18-41, 61-18- 
46, 61-18-47, 61-18-49, 61-18-50, 61-18-52, 61-18-53 and 61-18-57 NMSA 1978 and Subsections A, 
B and D of Section 28, Sections 13, 16, 20 through 36, 38,44, 48, 51, 53 and 56 of the New Mexico 
Securities Act of 1986 are hereby explicitly exempted from the authority of the superintendent of 
regulation and licensing as set forth in Subsection B of Section 9-16-6 NMSA 1978. 


History: Laws 1983, ch. 297, § 27; 1985, ch. 1738, § 2; 
1986, ch. 7 § 57. 

Compiler's notes. — Sections 61-18-5, 61-18-6, 61-18- 
16, 61-18-19, 61-18-22, 61-18-33, 61-18-34, 61-18-41, 61- 
18-46, 61-18-47, 61-18-49, 61-18-50, 61-18-52, 61-18-53 
and 61-18-57 NMSA 1978, referred to near the end of this 
section, were repealed by Laws?1987, ch, 252, § 34. Pres- 
ent comparable provisions may be found at 61-18A-1 to 
61-18A- 33 NMSA 1978, 


Subsections A, B and D of Section 28, and Sections 13, 16, 
20 through 36, 38, 44, 48, 51, 53 and‘56 of the New Mexico 
Securities Act of 1986, referred to near the end of this sec- 
tion, are compiled as 58-18B-28A, B and D, 58-13B-13, 58- 
13B-16, 58-13B-20 to 58-13B-36, 58-13B-38, 58-13B-44, 58- 
13B-48, 58-13B-51, 58-13B-53 and 58-13B-56, respectively. 

Severability. — Laws 1986, ch. 7, § 60 provided for the 
severability of the act if any part or application is held 
invalid. 


9-16-12. Bal beatin industries: commission; exercise of powers and 
duties exempt from authority of superintendent. 


. All responsibilities of the construction industries commission under Sections 60-13-6, 60-13-9 
through 60-13-11, 60-13-13.2, 60-13-14 through 60-13-16, 60-13-18, 60-13-23 through 60-13-24, 
60-13-27, 60-13-28, 60-13-36, 60-13-38, 60-13-41, 60-13-43, 60-13-44, 60-13-45, 60-13-49, 60-13-53, 
60-13-55, 60-13-57, 61-1-1 through 61-1-33, 70-5-3 through 70-5-7, 70-5-11 through 70-5-15 and 
70-5-18 NMSA. 1978 are hereby explicitly. exempted from the authority of the superintendent un- 
der the provisions of Subsection B of Section 9-16-6 NMSA 1978. 


History: Laws 1983, ch. 297, § 28; 1989, ch. 6, § 65. 


9-16-13.. Mobile [manufactured] housing committee; exercise of powers 
and duties exempt from authority of superintendent. 


All responsibilities of the mobile [manufactured] housing committee under Sections 60-14-4 
through 60-14-9, 60-14-12 and 60-14-14 NMSA 1978 are hereby explicitly exempted from the au- 
thority of the superintendent of regulation and licensing under. the provisions of Subsection 'B of 
Section 22 [9-16-6 NMSA 1978] of this act [9-16-1;through 9-16-13 NMSA 1978]. 


Higtores Laws 1983, ch. 297, § 29.: 

Effective dates. — Laws 1983, ch. “997, § 34 made 
Laws 1983, ch. 297, § 29 effective duly 1, 1983. 

Bracketed material. — The bracketed material was: 
inserted by the compiler and is not part of the law. 


saath 1983, ch; 295, § 11, changed the name of the mo- 
bile housing committee, to the manufactured housing 
committee. See 60-14-5 NMSA 1978, 


9-16-14. Regulation and licensing department operating fund. 


A. There is established in the state treasury the "regulation and licensing department operat- 
ing fund" to be administered by the department. 

B. All money received by the administrative services division, the construction industries di- 
vision, the financial institutions division, the securities division and the manufactured housing 
division, other than money earmarked for revolving funds, shall be deposited with the state trea- 
surer and held in a separate suspense account for each division. In the seventy-sixth fiscal year, 
all money deposited in the suspense accounts shall be transferred monthly to the general fund 
until the sum of all money transferred to the general fund equals the total amount deposited 
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9-16-15 | EXECUTIVE DEPARTMENT 4 9-16-16 


and transferred to the general fund from those divisions in the seventy-fourth fiscal year. All ad- 
ditional money deposited in the divisions’ suspense accounts during the seventy-sixth fiscal year 
shall be transferred to the regulation and licensing department operating fund on June 30, 1988. 

C. In the seventy-seventh fiscal year and each fiscal year thereafter, on the last day of each 
month, the department shall transfer all money. received gee the month ren the divisions’ 
suspense accounts to the pipe fund. 


History: 1978 Comp: » § 9-16-14, enacted by Laws .- Subsection B; substituted "general fund" for "regulation 


1987, ch, 298, § 1; 1991, ch. 217, § 1. and licensing department operating fund" at the end of 
The 1991 amendment, aEiantive July 1, 1991, substi- Subsection C; and deleted former Subsection D, relating 
tuted "manufactured" for "mobile" in the first sentence in  *~ to appropriations. 


9-16-15. Mortgage regulatory fund; created; purpose; appropriation. 


A. The "mortgage regulatory fund" is created as a nonreverting fund in the state treasury and 
shall be administered by the financial institutions division of the regulation and licensing depart- 
ment. The fund shall consist of application, licensing, renewal, examination, investigation and any 
other fees received that are associated with the costs of administering the New Mexico Mortgage 
Loan Originator Licensing Act [58-21B-1 through 58-21B-24 NMSA 1978], fees specified in Sub- 
section E of Section 58-21-5 NMSA 1978 and any money that is appropriated or donated or that 
otherwise accrues to the: fund: Money in the fund shall be'invested by the state investment officer 
in the manner that land grant. permanent funds are invested pursuant. to Chapter 6, Article 8 
NMSA 1978. Income from investment of the fund shall be credited to the fund. 

B. ' Money in the mortgage regulatory fund is appropriated to the financial institutions divi- 
sion of the regulation and licensing department to carry out the provisions of the New Pat aa 
Mortgage Loan Originator Licensing Act and the Mortgage Loan Company Act. 

C. Money shall be disbursed from the mortgage regulatory fund only on warrant of the sec- 
retary of finance and administration upon vouchers signed by the director of the financial insti- 
tutions division or the director's authorized representative. Any unexpended or unencumbered 
balance remaining at the end of a fiscal year shall not revert to the general fund. 


History: Laws 2009, ch. 122, § 59. Severability. — Laws 2009, ch. 122, § 60 provided that 


Effective dates. — Laws 2009, ch. 122, § 61 made the if any part or application of this act is held invalid, the 
provisions of Laws 2009, ch. 122, § 59 effective July 31, remainder or its application to other situations or persons 
2009. oa Laon t : shall not be affected. 


9-16-16. State financial regulation fund; created; purpose. 


The "state financial regulation fund" is created'as a nonreverting fund in the state treasury. 
The fund consists of money distributed to the financial institutions division of the regulation and 
licensing department pursuant to the consent judgment entered by the court in litigation between 
mortgage lenders and various states, including New Mexico, and filed April 4, 2012 in the United 
States district court for the District of Columbia and of income from the investment of the fund. 
The fund shall be administered by the financial institutions division of the regulation and licens- 
ing department. Money in the fund is subject to appropriation by'the legislature to the financial 
institutions division to support and improve state financial regulation and supervision as provided 

in the consent judgment. Disbursements from the fund shall be made by warrant of the secretary 
of finance and administration pursuant to vouchers signed by the director of the financial institu- 
tions division or the director's authorized representative. 


History: Laws 2013, ch. 11, § 1 and Laws 2013, ch. identical new sections. The section was set out as enacted 
69, § 1, by Laws 2013, ch. 69, § 1. See 12-1-8 NMSA 1978. 
Compiler's notes. — Laws 2013, ch. 11, § 1 and Laws © o> _ hart ' 
2013, ch. 69, § 1, both effective June 14, 2013, enacted 


182 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


9-17-1 GENERAL SERVICES DEPARTMENT 9-17-3 


ARTICLE 17 


General Services Department 


Sec. Sec. 

9-17-1. Short title. 9-17-6, General services department; administratively 

9-17-2, Purpose. attached agency. 

9-17-3. General services department; creation; transfer 9-17-7, Recompiled. 
and merger of division functions; merger 9-17-8, Equipment replacement plans; equipment re- 
and creation of divisions. placement revolving funds. 

9-17-4, General services department; secretary; appoint- 9-17-9, Interagency pharmaceuticals purchasing council; 
ment; qualifications, creation; membership; duties. 


9-17-5. Secretary; duties and general powers. 


9-17-1. Short title. 
Chapter 9, Article 17 NMSA 1978 may be cited as the "General Services Department Act". 


History: Laws 1983, ch, 801, § 1; 2009, ch, 70, § 1. The 2009 amendment, effective June 19, 2009, 
changed the reference of the act to the Chapter and Ar- 
| ticle of the NMSA 1978. 


9-17-2. Purpose. 


The purpose of the General Services Department Act is to make state government more efficient 
and responsive through consolidating certain state government service functions; and to,establish 
a single, unified department to administer laws relating to services for governmental entities; and 
to perform other duties as provided by law. 


History: Laws 1983, ch. 301, § 2. i Effective dates. — Laws 1983, ch. 301, § 85 made 
Laws 1983, ch. 301, § 2 effective July 1, 1983. 


9-17-3. General services department; creation; transfer and merger of 
division functions; merger and creation of divisions. 


A. The "general services department" is created. The department shall consist of those divi- 
sions created by law or executive order, as modified by executive order pursuant to Subsection C. 
of this section, including: 

(1) the administrative services division; 
(2) the facilities management division; 
(3) the purchasing division; 

(4) the risk management division; and 
(5) the transportation services division. 

B. The secretary of general services is empowered to organize the department and the divi- 
sions specified in Subsection A of this section and may transfer or merge functions between 
divisions in the interest of efficiency and economy. 

C. The governor is empowered to merge divisions of the department or to create additional 
divisions by executive order in the interest of efficiency or economy. 


History: Laws 1983, ch. 301, § 3; 1984, ch. 64, § 1; general services department to the facilities management 
1994, ch, 119, § 12; 1995, ch. 161, § 1; 2007, ch. 290, division; deleted former Paragraph (2) of Subsection A, 
§ 10; 20138, ch. 115, § 7. which included the building services division in the gen- 

Cross references. — For public purchases, see Chap- eral services department; and in Paragraph (2) of Subsec- 
ter 13 NMSA 1978. tion A, deleted "property control" and added "facilities 

For property control, see Chapter 15, Article 3B NMSA management" before "division". 

978. i Temporary provisions. — Laws 2013, ch. 115, § 29 

For risk management, see 15-7-2 NMSA 1978 et seq. provided that on July 1, 2013: 

The 2018 amendment, effective June 14, 2013, A. all functions, personnel, appropriations, money, 
changed the name of the property control division of the records, equipment, supplies and other property of the 
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building services division of the general services depart- 
ment shall be transferred to the facilities management 
division of the general services department; 

B. all contracts of the building services division of the 
general services department shall be binding and effec- 
tive on the facilities management division of the general 
services department; and 

C. all references inlaw to the building services divi- 
sion of the general services department shall be deemed 
to be references to the facilities manaueige division of 
the general services department. ‘: 

Laws 2013, ch. 115, § 30 provided that on ine 1, 2013: 

A. all functions, personnel, appropriations; money, re- 
cords, equipment, supplies and other property of the prop- 
erty control division of the general services department 
shall be transferred to the facilities management division 
of the general services department; 

B. all contracts of the property control division of the 
general services department shall be binding and effective 


on the facilities management division of the general ser- 
vices department; and 
C. all references in law to the property control division 


of the general services department shall be deemed to be 


references to the facilities management division of the 
general services department. 

The 2007 amendment, effective July 1, 2007, elimi- 
nated the information systems division in the general ser- 
vices department. 

The 1995 amendment, effective June 16, 1995, substi- 
tuted "transportation services" for "motor pool" in Para- 
graph (7) in Subsection A. 

The 1994 amendment, effective May 18, 1994, deleted 
"but not limited to" at the end of Subsection A, added 
"and" in Paragraph A(6), added Paragraph A(7), and in 
Subsection B, added "of general services" and deleted 
"thereof" following "and the divisions." 


9-17-4. General services department; secretary; appointment; 


qualifications. 


The administrative and executive head of the general services department is the "secretary 
of general services," who shall be a member of the executive cabinet. The secretary shall be ap- 
pointed by the governor with the advice and consent of the senate. The secretary shall be well 
versed in administrative services and management. 


Effective dates. — Laws 1983, ch. 301, § 85 made 


History: Laws 1983, ch. 301, § 4. 
Laws 19838, ch, 301, § 4 effective July 1, 1983: 


9-17-5. Secretary; duties,and general powers. 


A. The secretary is responsible to the governor for the operation of the department. It is his 
duty to manage all operations of the department and to administer and enforce ne laws with 
which he or the department is charged. | s 

B. To perform his duties; the secretary has every power expressly ea field in the laws, 
whether granted to the secretary or the department, or any division of the department, except 
where authority conferred upon any division is explicitly exempted from the secretary S authority 
by statute. In accordance with these provisions, the secretary shall: 

(1) except as otherwise provided in the General Services Department Act, exercise general 
supervisory and appointing authority over all department employees, subject to any applicable 
personnel laws and regulations; 

(2) delegate authority to subordinates as he deems necessary and appropriate, clearly de- 
lineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational units he deems will enable it. to 
function most efficiently, subject to any provisions of law, including executive orders of the gover- 
nor, requiring or establishing specific organizational units; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge his duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
law, to assure implementation of and compliance with the provisions of law for whose administra- 
tion or execution he is responsible, and to enforce those orders and instructions by appropilate 
administrative action or action in the courts; 

(6) - conduct research and studies that will improve the operations of the ea in and 
the provision of services to other departments and the citizens of the state; . 

(7) provide courses of instruction and practical training for employees of the department 
and to other persons involved in the administration of programs, with the objective of i improving 
the operations and efficiency of administration; 
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(8) prepare the department's annual budget; 
(9) cooperate with the heads of administratively attached agencies, and. adjunct agencies, 
at their request, in order to: 
(a) minimize or eliminate duplication of services and jurisdictional conflicts; 
(b) coordinate activities and resolve problems:of mutual concern; and 
(c) resolve by agreement the manner and:extent to which the department shall provide 
budgeting, record-keeping and related clerical assistance'to administratively attached agencies; 
(10) appoint, with the governor's consent, one "deputy secretary" and, for each division, a 
"director." These appointed positions are exempt from the provisions of the Personnel Act [Chap- 
ter 10, Article 9 NMSA 1978]. ipso appointed to these positions shall serve at the apnoea gi of 
the: ese Daag 
(11) give bond as provided in the Surety Bond Act [10-2-13 through 10-2- 16 NMSA 1978}. 
The department shall pay the cost of such bond; and 
(12) require faithful performance or other fidelity bonds of such department employees 
and officers ashe deems necessary; as provided in the Surety Bond Act. The feign shall pay 
the cost of such bonds. 

C.. The secretary may apply for and receive, with the governor's approval, in the name of the 
department, any public or private funds, including but not limited to United States government 
funds, available to the department to carry out its programs, duties or services. 

D. Where functions of departments overlap or a function assigned to‘one department could be 
better performed by another department, the secretary = recommend eaeatiin legislation to 
the next session of the legislature for its:approval. : 

~E. The secretary may make and adopt such reasonable administrative ee na a rules 
and regulations as may be necessary to carry out the duties of the department and its divisions, 
No rule or regulation promulgated by the director of any division in carrying out the functions and 
duties of the division shall:be effective until approved by the secretary unless otherwise provided 
by statute. Unless otherwise provided iby statute, no regulation affecting any person or:agency 
outside the department shall be adopted, amended or repealed without a public hearing on the 
proposed action before the secretary or a hearing officer designated by him: The public hearing 
shall be held in Santa Fe unless otherwise permitted by statute. Notice of the subject matter of 
the regulation, the action proposed to be taken, the time and place of the hearing, the manner in 
which interested persons may present their views and the method by which copies of the proposed 
regulation; proposed amendment or repeal of an existing regulation may be obtained shall be pub- 
lished once at least thirty days prior to the hearing date in a newspaper of general circulation in 
the state and mailed at least thirty days prior to the hearing date to all persons who have made 
written request for advance notice of hearing. All rules and regulations shall be filed in accordance 
with the auntie Rules Act [Chapter 14, Article 4 NMSA 1978] §: 


‘History Laws 1983, ch. 301, § 5. “ ‘Effective dates. — Laws 1983,)ch. 301, §-85 made 
Laws 1983, ch, 301, §.5 effective July 1, 1983. 


9- 17-6. General services department; administratively attached agency. 


The réssohfel board aha sfies are administratively aiEehtd to the aphitect services depart- 
sal as prprnectyl in Section 10-9-11 NMSA 1978). ) 


History: ‘(Laws 1983,.ch. 301, § 6; 1984, ch. 64, 5 2; systems council is administratively attached to the gen- 

2009, ch. 146, § 1..°, . eral services department. 
The 2009 amendment, effective June 19, 2009, deleted 

former Subsection B, which provided that the information 


Phas 


9-17-7. Recompiled. 


Recompilations. — Laws 1998, ch. 22, § 1 recompiled 
former 9-17-7 NMSA 1978. as..9- BA- 8 NMSA. 1978, effec- 
tive July 1, 1998. 
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9-17-8. Equipment replacement plans; equipment replacement 
revolving funds. 


A. In order to plan for the expenditure of capital investments necessary to provide goods and 
services to the state and its agencies and to local public bodies and other enterprise customers, the 
general services department shall establish and maintain a five-year equipment replacement plan 
for each of the department's enterprise functions. No later than December 1 of each year, the plans 
shall be submitted to the department of finance and administration and to the legislature, along 
with a reconciliation report reflecting financial activity in the preceding fiscal year in oes of the 
equipment replacement revolving funds established pursuant to this section. 

B. Upon the request of the secretary of general services, the state treasurer shall establish 
such “equipment replacement revolving funds" in the state treasury as are necessary to adminis- 
ter each of the general services department's enterprise functions. The funds shall consist of legis- 
lative appropriations to the funds and transfers made to the funds pursuant to'‘Subsections C and 
D of this section. Income from investment of the funds shall be credited to the funds, and money 
in the funds shall not revert at the end of a fiscal year. Expenditures from the funds shall be made | 
only pursuant to an appropriation from the legislature and only for the purpose of acquiring and 
replacing capital equipment used to provide gnc services, pursuant to the five-year equip- 
ment replacement plans. 

C. The general services department shall record Keaouiits due to the Saaipiaiealt replacement 
revolving funds each calendar quarter, based on the calculation of depreciation applicable to each 
enterprise as reflected in the department's published cost structures*for calculation of rates for 
services. Transfers to the funds shall'be made from the operating funds of each enterprise in 
amounts that reconcile with the recorded amounts due. 

.D. The general services department may make initial transfers from its operating fursris to es- 
tablish the beginning fund balances as of July 1, 2009. The transfers shall be based on amounts so 
designated in the audited financial statements of the department as of June 30, 2009. 


History: Laws 2009, ch. 70, § 2. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 70 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


9-17-9. Interagency pharmaceuticals purchasing council; creation; 
membership; duties. 


A. The "interagency pharmaceuticals purchasing council" is created and is administratively 
attached to the general services department. The council shall: 

(1) review and coordinate cost-containment strategies for the procurement of pharmaceuti- 
cals and pharmacy benefits and the pooling of risk for pharmacy services by the constituent agencies; 

(2) identify ways to leverage constituent agencies' pharmaceutical and pharmacy benefits 
procurement to maximize the purchasing power of New Mexico residents purchasing pharmaceu- 
ticals or pharmacy benefits in the private sector; and 

(3) identify other cost-saving opportunities for New Mexico residents purcoacing pharma- 
ceuticals or pharmacy benefits in the private sector. 

B. Pursuant to its review of these strategies and related data, the interagency phprnidberts 
ticals purchasing council shall decide by vote which cost-containment strategies it will recom- 
mend. Constituent agencies shall make their own procurement decisions. The secretary of gen- 
eral services shall serve as director of the council and shall be responsible for the coordination 
of the day-to-day activities of the council. 

C. The interagency pharmaceuticals purchasing council shall be composed ‘of the following 
eleven members serving as voting, ex-officio members: : 

(1) the secretary of human services or the secretary's designee; 

(2) the secretary of health or the secretary's designee; 

(3) the secretary of children, youth and families or the secretary's designee; 
(4) the secretary of corrections or the secretary's designee; 
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(5). the director of the risk management division of the vii services department or the 
director's designee; 

(6) the executive dineetor of the retiree health care ST Re or the executive director's 
designee; 

(7) the executive director of the public school insurance authority or the executive direc- 
tor's designee; ; 

(8). the superintendent of a Albuquerque public school district or the eg somman m 
designee; 

(9) the president of the university of New Mexico or the Sci ait s designee; nad 

(10) two members, appointed by the governor, who are officers of, or representative of or- 
ganizations that represent, county, municipal or local government entities that participate in con- 
solidated purchasing of pharmaceuticals or pharmacy benefits with other constituent agencies. 

D. The interagency pharmaceuticals purchasing council shall convene its first meeting by Sep- 
tember 1, 2019 at the call of the secretary of general services. After the initial meeting of the coun- 
cil, it shall meet at least once quarterly at the call of the secretary of general services. Meetings of 
the council shall be subject to the Open Meetings Act [Chapter 10, Article 15 NMSA 1978]. In addi- 
tion to notice provided pursuant to that.act, the secretary of general services shall provide written 
notice of each scheduled meeting of the council to the director of the legislative finance committee 
at least ten days before each meeting. 

EK. The interagency pharmaceuticals purchasing council shall review and coordinate cost- 
containment strategies for the procurement of pharmaceuticals and: pharmacy benefits and the 
pooling of risk for pharmacy services by the constituent agencies. The cost-containment strategies 
that the council shall examine shall include: 

(1). the benchmarking of pricing for pharmaceuticals and pharmacy benefits to the pricing 
that the state's medical assistance plans achieve for pharmaceuticals and pharmacy benefits; pro- 
vided that the human services department shall seek federal authorization prior to making any 
changes to medical assistance pharmaceuticals purchasing or pharmacy benefits; 

(2) active medical management to optimize health outcomes and reduce costs; 

(3) the establishment of a common formulary for all pharmaceuticals and pharmacy ben- 
efits plans offered by constituent agencies; 

(4) a single purchase agreement for all constituent agencies' pharmaceuticals and phar- 
macy benefits; 

(5) common procurement of expert services, including, at minimum, pharmacy benefits 
management, pharmacy benefits management oversight services, medical direction and actuarial 
services; 

(6) identifying any opportunities to consolidate purchasing among two or more constituent 
agencies; 

(7) identifying any opportunities for pooling risk among two or more constituent agencies 
or populations the constituent agencies serve; 

(8) identifying any opportunities for consolidating purchasing with other entities and 
states of the United States; 

(9) ensuring that all agencies, programs, clinics, hospitals and other health-related cen- 
ters and entities, including those identified by the human services department pursuant to Para- 
graph (3) of Subsection A of Section 27-2-12.13 NMSA 1978, that are eligible for pharmaceutical 
discounts pursuant to Section 340B of the federal Public Health Service Act participate in that 
Section 340B federal pharmaceutical price discount program; 

(10) identifying any opportunities for maximizing the use of generic pharmaceuticals 
where safe and cost-effective to do so; 

(11) negotiating advantageous pricing and incentives with insurers, pharmacy benefits 
managers, pharmacies, manufacturers, distributors and vendors of pharmaceuticals and other 
third-party entities involved in supplying pharmaceuticals, pharmacy benefits and management 
services to the council's constituent entities; 

(12) identifying ways to leverage constituent agencies' pharmaceutical and pharmacy nat 
efits procurement to maximize the purchasing power of New Mexico residents purchasing phar- 
maceuticals and pharmacy benefits in the private sector; 
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(13) identifying other cost-saving opportunities for New Mexico residents reste 
pharmaceuticals or pharmacy benefits in the private sector; and 

(14) identifying any other opportunities for maximizing efficiency anda high standard of 
health care quality. 

F. The legislative finance committee shall annually review and validate the interlagdiiay phar- 
maceuticals purchasing council's progress. The legislative finance committee shall incorporate 
this information into its budget and policy analysis and recommendations for the council or any of 
the council's implementing constituent agencies. 

G. As used in this section, "constituent agency" means: . 

(1) the human services department, including any medical seat iets ies tt administers; 

(2). the department. of health; ; 

(3) the children, youth and-families department; © i 

(4) the corrections department; 

(5).. the risk management division of the = services department; ci 

(6) the retiree health care authority; 

(7) the public school insurance authority; 

(8) the publicly funded health care program of the Albuquerque public school district; 

(9) the university of New Mexico health benefits program for university employees and 
retirees; ] i 

(10) the university of New Mexico hospitals; or H 

(11) any local, county or municipal government that opts to pat ae in consolidated 
pharmaceuticals or pharmacy benefit purchasing. 


History: Laws 2019, ch. 91, $1. Effective dates. — Laws 2019, ch. 9licontained no ef- 


Cross references. — For Section 340B of the federal | fective date provision, but, pursuant to N.M. Const.,. art. 
Public Health Service Act, see 42 U.S.C., §340B. IV, § 23, was effective June 14, 2019, 90 days after the 
iseaeie ; adjournment of the legislature. 


Labor Department 


Sec. Sec. 

9-18-1. Repealed. 9-18-9. Repealed. 
9-18-2. Repealed. 9-18-10, Repealed. 
9-18-3. Repealed. 9-18-11. Repealed. 
9-18-4, Repealed. 9-18-12. Repealed. 
9-18-5. Repealed. 9-18-13. Repealed. 
9-18-6. Repealed. 9-18-14. Repealed. 
9-18-7.. Repealed, 9-18-15, Repealed. 
9-18-8. Repealed. 


9-18-1. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 9-18-1 of former section, see the 2006 NMSA 1978 on NMOne 
NMSA 1978; as enacted by Laws 1987, ch. 842, § 1, relat- Source.com. 
ing to the short title, effective July 1, 2007. For provisions 


9-18-2. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 9-18-2 of former section, see the 2006 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1987, ch, 342, § 2,.re- Souree.com. 
lating to definitions, effective July 1, 2007. For provisions 


9-18-3. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 9-18-3 to purpose, effective July 1, 2007. For provisions of former 
NMSA 1978, as enacted by Laws 1987, ch. 342, § 3, relating aie at see e the 2006 NMSA 1978 on 2 eid eth com, 
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9-18-4. Repealed. 


Repeals. — Laws: 2007, ch. 200, § 24 repealed 9-18-4 
NMSA 1978, as enacted by Laws 1987, ch. 342, § 4, re- 
lating to labor department established, effective July 1, 


9-18-5. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 9-18-5 
NMSA 1978, as enacted by Laws 1987, ch: 342, § 5, re- 
lating to agencies abolished, effective July 1, 2007. For 


9-18-6. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 9-18-6 
NMSA 1978, as enacted by Laws 1987, ch. 342, § 6, re- 
lating to secretary of labor and appointment by governor, 


9-18-7. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 9-18-7 
NMSA 1978, as enacted by Laws 1987, ch. 342, § 7, re- 
lating to secretary's duties and general powers, effective 


9-18-8. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 9-18-8 
NMSA 1978, as enacted by Laws 1987, ch. 342, § 8, relat- 
ing to administratively attached agencies, effective July 1, 


9-18-9. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 9-18-9 
NMSA 1978, as enacted by Laws 1987, ch. 342, § 9, re- 
lating to directors, effective July 1, 2007. For provisions 


9-18-10. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 9-18-10 
NMSA 1978, as enacted by Laws 1987, ch. 342, § 10, re- 
lating to bureaus and chiefs, effective July 1, 2007. For 


9-18-11. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 9-18-11 
NMSA 1978, as enacted by Laws 1987, ch. 342, § 11, relat- 
ing to Personnel Act coverage, effective July 1, 2007. For 


9-18-12. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 9-18- 
12 NMSA 1978, as enacted by Laws 1987, ch. 342, § 12, 
relating to cooperation with the federal government, 


9-18-13. Repealed. 


Repeals. — Laws 2007, ch. 200, § 24 repealed 9-18-13 
NMSA 1978, as enacted by Laws 1987, ch. 342, § 13, re- 
lating to advisory committees, effective July 1, 2007. For 


LABOR DEPARTMENT 
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2007. For provisions of former section, see the 2006 NMSA 
1978 on NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


effective July 1, 2007. For provisions of former section, see 
the 2006 NMSA 1978 on NMOneSource.com. 


July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource.com. 


2007. For provisions of former section, see the 2006 NMSA 
1978 on NMOneSource.com. 


of former section, see the 2006 NMSA 1978 on NMOne 
Source.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


authority of secretary and single state agency status, ef- 
fective July 1, 2007. For provisions of former section, see 
the 2006 NMSA 1978 on NMOneSource.com. 


provisions of former section, see ony 2006 NMSA 1978 on 
NMOneSource.com. 
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9-18-14. Repealed. 


Repeals. — Laws 2007, ch, 200, § 24 repealed 9-18-14 duties specified by law and access to information, effective 
NMSA 1978, as enacted by Laws 1987, ch. 342, § 14, relat- July 1, 2007. For provisions of than section, § see the 2006 
ing to organizational units of the department, powers and NMSA 1978 on NMOneSource.com.; + deal ide 


9-18-15. Repealed. 


Repeals. — Laws 2007, ch, 200, § 24 repealed 9-18-15 effective July 1, 2007. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1993, ch. 168.2; and. the 2006 NMSA 1978 on NMOneSouree.com. » 
Laws 1993, ch. 25, § 2, relating to disclosure of information, 


ARTICLE 19 ba tasn 
Department of Public Safety. 


ec. Sec. 


g 
9-19-1. Short title. 9-19-7, Organizational units of department; powers 
9-19-2. Definitions. and duties specified by law; access to in- 
9-19-3. Purpose. formation, 

9-19-4, Department established, 9-19-8, Administratively attached agencies. 

9-19-5. Secretary; appointment. . 9-19-8. Administratively attached agencies, (Effective 
9-19-6. Secretary; duties and general powers. July 1, 2023. ) 

9-19-6.1. Secretary; duty to develop career pay system 9. Directors. 


19- 
19-10. Bureaus; chiefs. 

19-11. Advisory commission. 

19-12, Sexual assault examination kit processing 


9- 
for state police. 9- 
9-19-6.2. Secretary of public safety; additional powers; 9- 
public safety officer education scholarship 9 


program. grant program; powers and duties; sexual 
9-19-6.38. Secretary; power to manage a criminal records assault examination kit processing grant 
database. fund created. 
9-19-13. Repealed. 
9-19-14. Law enforcement retention fund; created; reten- 


tion differential disbursement; reporting. 


9-19-1. Short title. 
Chapter 9, Article 19 NMSA 1978 may be cited as the "Department of Public Safety Act". 


History: 1978 Comp., § 9-18-1, enacted by Laws 
1987, ch. 254, § 1; 1989, ch. 204, § 1. 


9-19-2. Definitions. 


As used in the Department of Public Safety Act: 
A. "department" means the department of public safety and 
B. "secretary" means the secretary of public safety. 


History: 1978 Comp., § 9-18-2, enacted by Laws 
1987, ch. 254, § 2; 1989, ch. 204, § 2. 


9-19-3. Purpose. . 


The purpose of the Department of Public Safety Act is to establish a single, unified department 
to consolidate state law enforcement and safety functions in order to provide better management, 
real coordination and more efficient use of state resources and manpower in responding to New 
Mexico's public safety needs and problems and to improve the a later of the state’ s law 
enforcement and investigative functions and personnel. 


History: 1978 Comp., § 9-18-3, enacted by Laws 
1987, ch. 254, § 3; 1989, ch, 204, § 3. 
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9-19-4, Department established. 


DEPARTMENT: OF PUBLIC SAFETY 


9-19-6 


There is created in the executive branch the "department of public safety", The depastment shall 
be.a cabinet department and shall consist of, but not.be limited to: 


A. the New Mexico state police division; 


B,.. the New. Mexico law. enforcement, academy; 


C. the technical support division; 
D. the administrative services division; and 
EK. the information technology; division. 


History: 1978 Comp., § 9-18-4, enacted by Laws 
1987, ch. 254, § 4; 1989, ch. 204, § 4; 1998 (1st S.S.), 
ch. 10, § 3; 2005, ch. 110, § 9; 2007, ch. 291, § 7; 2015, 
ch. 3, § 1... . 

Cross references, — For state police, see 29- 2- 1 to 29- 
2-29 NMSA 1978. 

For law enforcement training, seé 29-7-1 to 29-7418 
NMSA 1978, 

The 2015 amendment, effective July 1, 2015, effec- 
tive July 1, 2015, provided for the reorganization of the 
department of public safety by removing the special in- 
vestigations division, the training and recruiting division, 
and the motor transportation division from their current 
organizational position within the department of public 
safety; in the introductory paragraph, after "limited to", 
deleted "five program divisions, an administrative divi- 
sion and an information technology division as follows"; 
deleted Subsections B, C and F, relating to the special in- 
vestigations division, the training and recruiting division, 
and the motor transportation division; added the present 
Subsection B, and redesignated the subsequent subsec- 
tions accordingly. 

Temporary provisioxss — Laws 2015, ch. 3, § 43 
provided: r 

On July 1, 2015: ' " 

A. all personnel, appropriations, money, records, 
equipment, supplies and other property of the training 
and recruiting division of the department of public safety 
shall be transferred to the New Mexico law enforcement 
academy of the department of public safety; 

B. all contracts pertaining to the training and recruit- 
ing division of the department.of public safety shall be 


9-19-5. Secretary; appointment. 


binding and effective on the New Mexico law enforcement 
academy of the department of public safety; and 
C. all references in law to the training and recruit- 


ing division of the department of public safety shall be 
-deemed to refer to the New Mexico law enforcement acad- 


emy of the department of public safety. 

Laws 2015, ch. 3, § 44 provided: 

On July 1, 2016: 

A. all . personnel, appropriations, money, records, 
equipment, supplies and other property of the training 
and recruiting division of the department of public safety 
shall be transferred to the New Mexico:law enforcement 
academy division of the department of public safety; 

B. all. contracts pertaining to the training and re- 
cruiting division of the department’ of public safety 
shall be binding and effective on the New Mexico law 
enforcement academy division of the department of pub- 
lic safety; and 

C. all references in law to the training and recruit- 
ing division of the department of public safety shall be 
deemed to refer to the New Mexico law enforcement acad- 
emy division of the department of public safety. 
~The 2007 amendment, effective July 1, 2007, changed 
the name of the technical and emergency support bureau 
to the technical support division. 

The 2005 amendment, effective June 17, 2005, cre- 
ated the information technology division within the de- 
partment of public safety. 

The 1998 amendment, effective July 1, 1998, added 
Subsection F and made minor related ‘and stylistic 
changes, 


A. The administrative head of the department is the "secretary of public safety" who shall be 
appointed by the governor with the consent of the senate and who abel serve in the executive 


cabinet. 


B. An appointed secretary shall serve and have all of the duties, cexiuistenlaios and authority 
of that office during the period of time prior to final action by the senate pooreane or rejecting 


his appointment. 


History: 1978 Comp,, § 9-18-5, enacted by Laws 
1987, ch. 254, § 5. 


Effective dates. — ‘Laws 1987;'ch. 254, § 28 made 
Laws 1987, ch. 254, § 5 effective July 1, 1987, 


9-19-6. Secretary; duties and generalp powers. 


A. The secretary is responsible to the governor for the operation of the department. It is the 
secretary's duty to manage all operations of the department and to admiinsiter and enforce the 
laws with which the secretary or the department is charged. 

B.. To perform the secretary's duties, the secretary has every power sesisveli i daseadtt in 
the laws; whether granted to the secretary or the department or any division of the department, 
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except where authority conferred upon any division is explicitly exempted from the secretary's 
authority by statute. In accordance with these provisions, the secretary shall: 

(1) except as otherwise provided in the Department of Public Safety Act, exercise general 
supervisory and appointing authority over all department employees, subject to —s applicable 
personnel laws and regulations; 

(2) delegate authority to subordinates as the secretary deems necessary and Maiprifite, 
clearly delineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational units the secretary deems will en- 
able it to function most efficiently, subject to any provisions of law requiring or establishing spe- 
cific organizational units; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge the secretary's duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
the law, to assure implementation of and compliance with the provisions of law with the adminis- 
tration or execution of which the secretary is responsible and to enforce those orderA and instruc- 
tions by appropriate administrative action in the court; 

(6) conduct research and studies that will improve the operation of the HepERReE and 
examine other entities and functions of state government related to public safety for purposes of 
possible transfer to the department; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective of improving the 
operations and efficiency of administration; 

(8) prepare an annual budget of the department; 

(9) provide cooperation, at the request of heads of administratively attached agencies, in 
order to: | 
(a) minimize or eliminate duplication of services and jurisdictional conflicts; 

(b). coordinate activities and resolve problems of mutual concern; and 

(c) resolve by agreement the manner and extent to which the department shall 
provide budgeting, recordkeeping and related clerical assistance to administratively attached 
agencies, if any; 

(10) appoint, with the governor's consent, for each division, a director. These appointed 
positions are exempt from the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 
Persons appointed to these positions shall serve at the pleasure of the secretary; 

(11) appoint the director of the New Mexico law enforcement academy, subject to the ap- 
proval of the New Mexico law enforcement academy board; 

(12) give bond in the penal sum of twenty-five thousand dollars ($25,000) and require di- 
rectors to each give bond in the penal sum of ten thousand dollars ($10,000), conditioned upon the 
faithful performance of duties as provided in the Surety Bond Act [10-2-13 through 10-2-16 NMSA 
1978], with the department paying the cost of such bonds; and 

(13) require performance bonds of such employees and officers as the secretary deems 
necessary as provided in the Surety Bond Act, with the department paying the costs of such bonds. 

C... The secretary may apply for and receive, with the governor's approval, in the name of the 
department, any public or private funds, including but not limited to United States government 
funds, available to the department to carry out its programs, duties or services. 

D. Where functions of departments overlap or a function assigned to one department could bet- 
ter be performed by another department, the secretary may recommend appropriate legislation to 
the next session of the legislature for its approval. 

EK. The secretary may make and adopt such reasonable and procedural rules and regulations 
as may be necessary to carry out the duties of the department and its divisions. No rule or regula- 
tion promulgated by the director of any division in carrying out the functions‘and duties of the 
division shall be effective until approved by the secretary unless otherwise provided by statute. 
Nothing in this section erodes or changes the powers and duties of the law enforcement academy 
board as set forth in Sections 29-7-3 and 29-7-4 NMSA 1978. Unless otherwise provided by’statute, . 
no regulation affecting any person or agency outside the department shall be adopted; amended or 
repealed without a public hearing on the proposed action before the secretary or a hearing officer 
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designated by the secretary. The public hearing shall be held in Santa Fe unless otherwise permit- 
ted by statute. Notice of the subject matter of the regulation, the action proposed to be taken, the 
time and place of the hearing, the manner in which interested persons may present their views 
and the method by which copies of the proposed regulation, proposed amendment or repeal of an 
existing regulation may be obtained shall be published once at least thirty days prior to the hear- 
ing date in a newspaper of general circulation in the state and mailed at least thirty days prior 
to the hearing date to all persons who have made a written request for advance notice of hearing. 

F. All rules and regulations shall be filed in accordance with the State Rules Act [Chapter 14, 
Article 4. NMSA 1978}. 


History: 1978 Comp., § 9-18-6, enacted by Laws 
1987, ch. 254, § 6; 1989, ch. 204, § 5; 2015, ch. 3, § 2. 

The 2015 amendment, effective July 1, 2015, pro- 
vided for the reorganization of the department of public 
safety by clarifying references to the secretary of public 
safety; changed "he" to "the secretary", and "his" to "the 
secretary's" throughout the section; in Subsection B, Para- 
graph 1, after "regulations," deleted the remainder of the 


ANNOTATIONS 


Effect of adoption of procedural rules and regula- 
tions. — A written manual adopted pursuant to statute 
containing policies and procedures governing the employ- 
ment of state police officers created an implied contract 
regarding terms of employment. Whittington v. N.M. Dep't 
of Pub. Safety, 2004-NMCA-124, 136 N.M. 503, 100 P.3d 


209, cert. denied, 2004-NMCERT-010, 136 N.M. 541, 101 


; in Subsection B, P h'5, after th : 
sentence; in Subsection aragrap alter the secon P3d 807. 


occurrence of "action," deleted "or actions"; and in Subsec- 
tion E, added the third sentence, relating to the law en- 
forcement academy board. 


9-19-6.1. [Secretary; duty to develop career pay system for state police.] 


In addition to all other duties established in Section 9-19-6 NMSA 1978, the secretary, in con- 
sultation with the chief of the New Mexico state police, shall develop a career pay system for the 
state police. This career pay system shall consist of steps within salary ranges based on objective 
criteria developed by the secretary. This career pay system shall allow an officer to progress on a 
career ladder with appropriate salary steps linked to a recognition of additional training, skills 
acquired and other meritorious performance. — 


History: 1978 Comp., § 9-19-6.1, enacted by Laws 
1989, ch. 72, § 1. 

Effective dates, — Laws 1989, ch. 72 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 16, 1989, 90 days after the 
adjournment of the legislature. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


9-19-6.2. Secretary of public safety; additional powers; public safety 
officer education scholarship program. 


A. .The secretary of public safety may enter into an agreement with the board of regents of the 
New Mexico military institute under which the institute would offer public safety officer education 
scholarships to New Mexico residents interested in careers as public safety officers. The agree- 
ment may provide criteria for recruiting scholarship applicants and awarding scholarships and for 
internship programs at public safety agencies for scholarship recipients. 

B. Subject to available appropriations, the secretary of public safety may transfer funds each 
fiscal year to the board of regents of the New Mexico military institute for the scholarship program 
for New Mexico residents interested in careers as public safety officers. 


History: Laws 2005, ch. 162, § 2. 
Effective dates. — Laws 2005, ch. 162 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 17,:2005, 90 days after 
adjournment of the legislature. 


9-19-6.3. Secretary; power to manage a criminal records database. 


The secretary may create, access, maintain and otherwise manage a criminal records database 
that merges criminal records data from multiple databases and gives courts and law enforce- 
ment agencies access to comprehensive criminal background records of criminal suspects and 
defendants. 
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History: Laws 2016, ch, 10, § 1. IV, § 28, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch, 10 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-19-7. Organizational units of depatméists power's shoe duties Bk ire 
by law; access to information. 


A. , The organizational units of the department and the officers of those units specified s law 
shall have all the powers and duties enumerated in the specific laws involved. However, the carry- 
ing out of those powers and duties shall be subject to the direction and supervision of the secretary, 
who shall retain the final decision-making authority and responsibility for the administration of 
any such laws as provided in Subsection B of Section 9-19-6 NMSA 1978. The department shall 
have access to all. records, data and information of other state departments, agencies and institu- 
tions, including its own organizational units, not specifically held confidential by law. 

B. The New Mexico state police division shall consist of the commissioned officers and civil- 
ian personnel of the New Mexico state police and such other personnel as may be assigned by the 
secretary or by the governor pursuant to an executive order as authorized i in the Department at 
Public Safety Act. The New Mexico state police division shall also include: » ; 

(1) the special investigations unit, which shall consist of the enforcement personnel of the 
former special investigations division and civilian personnel as may be assigned by the secretary 
or by the governor pursuant to an executive order as authorized in the Department of Public 
Safety Act. The unit is responsible for the enforeement of the New Mexico Bingo and Raffle Act 
[60-2F-1 through 60-2F-26 NMSA 1978] and the Liquor Control Act [60-3A-1 NMSA 1978]; 

(2) the training and recruiting. bureau, which shall consist of the personnel of the New 
Mexico state police training division and all civilian personnel and functions of the department as 
the secretary may transfer to the bureau; 

(3) the motor transportation police bureau, which shall aonaiah of the enforcement and civil- 
ian personnel of the former motor transportation division. The bureau is responsible for enforcing 
the Motor Carrier Act [65-2A-1 through 65-2A-41 NMSA 1978], the Motor Transportation Act [Chap- 
ter.65, Articles 1, 3 and 5 NMSA 1978], the Motor Vehicle Code [Chapter 66, Articles.1 through 8 
NMSA 1978 [except 66-7-102.1 NMSA 1978]] and the Criminal Code [Chapter 30 NMSA 1978]; and 

(4) civilian employees of the former motor transportation division or the former special 
investigations division, who shall be subject to the provisions of the Personnel Act [Chapter 10, 
Article 9 NMSA 1978]. 

C. The New Mexico law enforcement academy shall consist of personnel of the New Mexico law 
enforcement academy and such other functions as the secretary may transfer to it. 

D. The technical support division shall consist of functions such as crime laboratory and records. 

E. The administrative services division shall consist of the administrative services as the sec- 
retary deems necessary. 

F. The information technology division shall consist of such functions as computer and technol- 
ogy support as the BESarone deems necessary. 


History: 1978 Comp., § 9-18-7, enacted by Laws civilian personnel of the New Mexico state police crimi- 
1987, ch. 254, § 7; 1989, ch. 204, § 6; 2007, ch. 291, § 8; nal division", and added the last sentence; redesignated 
2015, ch. 3, § 3. Subsection C as Paragraph 1 of Subsection B; in the first 

Cross references. — For the Liquor Control Act, see sentence of Subsection B, Paragraph 1, after the first oc- 
60-38A-1 NMSA 1978 and notes thereto. currence of "special investigations", deleted "division" and 

The 2015 amendment, effective July 1, 2015, pro- added "unit, which", after "personnel of the", deleted "de- 
vided for the reorganization of the department of public partment of alcoholic beverage control" and added "former 
safety by placing the special investigations division, the special investigations division", after "division", deleted 
training and recruiting division, and the motor transpor- "such other" and added "and civilian", in the second sen- 
tation division as bureaus under the New Mexico state tence of Subsection B, Paragraph 1, deleted "division" and 
police division of the department of public safety, and by added "unit", and added "New Mexico" to the "Bingo and 
clarifying the functions of other divisions within the de- Raffle Act"; added Paragraphs 2 through 4 of Subsection 
partment of. public safety; i in the introductory paragraph B; added a new Subsection C relating to the New Mexico 
of Subsection B, after "personnel", deleted "including all law enforcement academy; in Subsection D, after "such 
communications equipment operators" and after the as", deleted "communications"; deleted former Subsection 
second occurrence of "New Mexico state police", deleted : E and redesignated former Subsection F as the new Sub- 
"uniform division and the commissioned officers and section E; in Subsection E, after the second occurrence of 
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"services", deleted "and services divisions of the New Mex- 
ico state police and those administrative support person- 
nel of the other existing departments, divisions or offices"; 
and added a new Subsection F relating to the information 
technology division. 

Temporary provisions. — Laws 2015, ch. 8, § 43 
provided: 

On July 1, 2015: 

A. all personnel, appropriations, money, records, 
equipment, supplies and other property of the special in- 
vestigations and motor transportation divisions of the de- 
partment of public safety shall be transferred to the New 
Mexico state police division of the department of public 
safety; 

B. all contracts pertaining to the special investiga- 
tions and motor transportation divisions of the depart- 
ment of public safety shall be binding and effective on the 
department of public safety; and 

C. all references in law to the special investigations or 
motor transportation division of the department of public 
safety shall be deemed to refer to the New Mexico state 
police division of the department of public safety. 


9-19-10 


Laws 2015, chi 3, § 44 provided: 

On July 1,2015: © 

A, all personnel, appropriations, money, records, 
equipment, supplies and other property of the training 
and recruiting division of the department of public safety 
shall be transferred to the New Mexico law enforcement 
academy division of the department of public safety; 

B. all contracts pertaining to the training and re- 
cruiting division of the department of public safety shall 
be binding and effective on the New Mexico law en- 
forcement academy division of the department of public 
safety; and 

C.’ all references in law to the training and recruit- 
ing division of the department. of public. safety shall be 
deemed to refer to the New Mexico law enforcement acad- 
emy division of the department of public safety. 

The 2007 amendment, effective July 1, 2007, elimi- 
nated the staff of the governor's organized crime preven- 
tion commission as a part of the special investigations 
division, and in Subsection D, provided that the technical 
support division shall perform functions such as commu- 
nications, crime laboratory and records. ) 


9-19-8. Administratively attached agencies. 


The governor's organized crime prevention commission and the New Mexico law enforcement 
academy board are administratively attached to the department in accordance with the Executive 
Reorganization Act [9-1-1 through 9-1-10 NMSA 1978]. 


History: 1978 Comp., § 9-18-8, enacted by Laws 
1987, ch. 254, § 8; 1989, ch. 204, § 7. 


9-19-8. Administratively attached agencies. (Effective July 1, 2023.) 


_ The governor's organized crime prevention commission, the New Mexico law enforcement stan- 
dards and training council and the law enforcement certification board are administratively at- 
tached to the department in accordance with the Executive Reorganization Act [9-1-1 to 9-1-10 


NMSA 1978]. 


History: 1978 Comp., § 9-18-8, enacted by Laws 
1987, ch. 254, § 8; 1989, ch. 204, § 7; 2022, ch. 56, § 2. 


The 2022 amendment, effective July 1, 2023, provided. 


that the New Mexico law enforcement standards and train- 
ing council is administratively attached to the department 


9-19-9. Directors. 


of public safety in accordance with the Executive Reorga- 
nization Act; and after "crime prevention commission", 
added "the New Mexico law enforcement standards and 
training council", and preceding "board", deleted "acad- 
emy" and added "certification". 


The secretary shall appoint, with the approval of the governor, directors of the divisions as are 
established within the department; provided, the director of the New Mexico state police division 
shall be titled the "chief of the New Mexico state police".. The positions so appointed are exempt 
from the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 


History: 1978 Comp., § 9-18-9, enacted by Laws 
1987, ch. 254, § 9. 


9-19-10. Bureaus; chiefs. 


Effective dates. — Laws 1987, ch. 254, § 28 made 


_ Laws 1987, ch. 254, § 9 effective July 1, 1987, 


‘The secretary shall establish, within each division, the bureaus as he deems necessary to carry 
out the provisions of the Department of Public Safety Act. He shall employ a chief to be adminis- 


trative head of each bureau. 
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History: 1978 Comp., § 9-18-10, enacted by Laws 
1987, ch. 254, § 10; 1989, ch. 204, § 8. 


9-19-11. Advisory commission. 


A. There is created the "public safety advisory commission" composed of seven citizens of N ew - 
Mexico appointed by the governor with the consent of the senate for staggered terms of three years 
ending on January 1; provided that in making the initial appointments, three members shall be 
appointed for terms of three years each, two members shall be appointed for terms of two years 
each and two members shall be appointed for terms of one year each. Thereafter, all appointments 
shall be made for terms of three years. | 

B. The commission shall advise the secretary on policy matters respecting the activities of 
the department and shall conduct disciplinary proceedings for any officer of the department 
state police division as required by Section 29-2-11 NMSA 1978. The disciplinary hearings 
shall be a matter of record and shall be conducted in the manner provided for in Section 29-2- 
11 NMSA 1978. The commission shad serve its findings and conclusions on the secretary for 
execution. 


History: 1978 Comp., § 9-18-11, enacted by Laws 
1987, ch. 254, § 12; 1989, ch. 204, § 9. 


9-19-12. Sexual assault examination kit processing grant program; 
powers and duties; sexual assault examination kit 
processing grant fund created. 


A. As used in this section: 
(1) "department" means the department of public safety; and 
(2) "grant program" means the sexual assault examination kit processing grant program 
established pursuant to this section. 

B. The department shall establish and administer a grant program to award funds to state and 
local law enforcement agencies for the processing of sexual assault examination kits. 

C. Grant funds may be used only for the processing by a state or municipal crime PAR) of 
biological evidence that was collected in relation to a sexual assault. 

D. The department: 

(1) shall establish: 
(a) grant program application procedures; 
(b) guidelines for the grant amounts to be awarded; and 
(c) criteria for evaluating grant program applications; and 
(2) may establish additional eligibility criteria for grant program applications. 

EK. Annually, on or before January 1, the department shall provide a report to the taxation and 
revenue department detailing the results and performance of the grant program. 

F.. The "sexual assault examination kit processing grant fund" is created in the state treasury. 
The fund consists of voluntary tax refund contributions, gifts, grants and donations. Balances re- 
maining in the fund at the end of a fiscal year shall not revert to any other fund. The department 
shall administer the fund, and money in the fund is subject to appropriation by the legislature to 
the department to administer the grant program. Disbursements from the fund shall be made by 
warrant of the secretary of finance and administration pursuant to vouchers signed by the secre- 
tary of public safety or the secretary's authorized representative. 

G. A person may make a gift or donation to the sexual assault examination kit processing 
grant fund through the department. 


History: Laws 2017, ch. 116, § 2. - IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 116 contained no... adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


196 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


9-19-13 DEPARTMENT OF PUBLIC SAFETY 9-19-14 


9-19-13. Repealed 


History: Laws 2017, ch. 98, § 2; repealed by Laws to sexual assault examination kit fund; effective July 1, 
2017, ch. 98, § 4. 2021. For provisions of former section, see the 2020 NMSA 
Repeals. — Laws 2017, ch. 98, § 4 repealed 9-19-13 1978 on NMOneSource.com. 


NMSA 1978, as enacted by Laws 2017, ch. 98, § 2, relating 


9-19-14. Law enforcement retention fund; created; retention 
differential disbursement; reporting. 


A. The "law enforcement retention fund" is created in the state treasury. The fund consists of 
money appropriated by the legislature, federal money granted to the state for the purposes of the 
fund, income from investment of the fund and money otherwise accruing to the fund. Money in the 
fund shall not revert to any other fund at the end of a fiscal year. The department shall administer 
the fund to provide: 

(1) retention differential disbursements for law enforcement officers meeting certain lev- 
els of tenure; and 

(2) support for disbursement administration processes and reporting compliance. 

B. Money in the fund shall be disbursed on warrants signed by the secretary of finance and 
administration pursuant to vouchers signed by the secretary of public safety. 

C. Contingent on the completion of reporting requirements provided in Subsection G of this 
section, the department shall determine and distribute annually the amount necessary to provide 
to a law enforcement agency for the purpose of providing a retention differential disbursement 
to law enforcement officers employed by that law enforcement agency. A law enforcement agency 
shall expend funding received for no other purpose than that permitted by this section, and any 
unexpended balance received by a law enforcement agency pursuant to this section at the end of 
a fiscal year shall revert to the law enforcement retention fund. The department shall monitor the 
use of funding and ensure the proper reversions to the law enforcement retention fund. 

D. A law enforcement officer shall receive a retention differential disbursement in the amount 

of five percent of the law enforcement officer's salary upon reaching four, nine, fourteen and nine- 
teen years of service from the anniversary of the law enforcement officer's date of hire with that 
law enforcement agency; provided that: 

(1) _ the law enforcement officer remains employed as a law enforcement officer with that 
same law enforcement agency for one additional year; and 

(2) the retention differential disbursement shall be calculated based on the salary of the 
law enforcement officer on those dates. 

E. After the calculations for retention differential disbursements are made in accordance with 
Subsection D of this section, if the balance in the fund is insufficient to permit the total disburse- 
ments provided by Subsection D of this section, the department shall reduce that allocation to the 
maximum amount permitted by available money in the fund. 

F. . The amount provided for a retention differential disbursement shall include the amount of 
employer tax liabilities, which shall be paid by the employer at the time the retention differential 
disbursement is provided to the law enforcement officer. _ . 

G. To receive funding pursuant to Subsection C of this section, a law enforcement agency shall 
make that request to the department prior to June 1 of each fiscal year, and in that request, the 
agency shall report the following: 

(1) the number of officers that are projected to become eligible for a retention differential 
disbursement in the upcoming fiscal year and the projected amount of the retention differential 
disbursement, including any employer tax liabilities; 

(2) the number of.law enforcement officers employed by the law enforcement agency for 
the last five years; 

(8) the number of years of service of each law enforcement officer employed by the law 
enforcement agency; 
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(4) the number of law enforcement officers that left the employ of the law enforcement 
agency in the last year and the stated reasons why each law enforcement officer left the ie of 
the law enforcement agency; 

(5) the number of years of service of each law enforcement officer that left the dmploy of 
the law enforcement agency in the last year; 

(6) the number of applicants to the law enforcement agency in the last year; 

(7) the number of applicants to the law enforcement agency in the last year that attended 
a law enforcement academy; © 

(8) the number of law enforcement offiders that received one or more certifications in the 
last year; 

(9) ‘the number of law enforcement officers added to the law enforcement agency via lat- 
eral transfer and the years of service of each law enforcement officer at each | previous law enforce- 
ment agency; 

(10) any changes to eth perten tna: recruiting, retention or benefits implemented by the 
law enforcement agency in the last year; and 

(11) any other information that is used for determining retention rates unless disclosure 
of such information is otherwise prohibited by law. 

H. The department shall: , 

(1) provide forms, standards and procedures and related training to law enforcement 
agencies as necessary for the agencies to report retention information; 

(2) maintain the privacy and security of information in accordance with applicable state 
and federal laws; and 

(8) adopt and promulgate rules as necessary to implement the provisions of this section. 

I. The annual report and other statistical data reports generated by the department shall in- 
clude an evaluation of a program's efficacy in law enforcement retention and shall be made avail- 
able to law enforcement agencies and the public. : 

J. The department shall provide monthly reports to the department of finance and administra- 
tion and the legislative finance committee about expenditures from the law enforcement retention 
fund, including an itemized list of expenditures and the balance remaining in the fund. 

K. The department may waive reporting information required by a law enforcement agency 
pursuant to Subsection G of this section; provided that the department shall provide an explana; 
tion of its decision in writing. 

L. The department shall submit an annual report providing information collected pursuant to 
Subsection G of this section to the governor and the legislature no later than December 15 of each 
year. 

M. As used in this section: | ' 

(1) “law enforcement agency" means an agency of the state or local political subdivision 
of the state that employs certified law enforcement officers or the police department of a tribe 
that has entered into an agreement with the department pursuant to Section 29-1-11 NMSA 
1978; 

(2) “law enforcement officer" means a full- time salaried public employee of a law enforce- 
ment agency, or a certified part-time salaried police officer employed by a law enforcement agency, 
whose principal duties under law are to hold in custody any person accused of a'criminal offense, 
to maintain public order or to make arrests for crimes; and 

(3) "retention differential disbursement" means the amount disbursed from the law en- 
forcement retention fund based on a law enforcement officer's service at a law enforcement agency 
but i is not considered salary for the PyTpORe of calculating retirement benefits. 


History: Laws 2022, ch. 56, § 36. Effective dates. — Laws 2022, ch. 56, § 53 made Laws 
. 2022, ch. 56, § 36 effective May 18, 2022. 
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ARTICLE 20 
Youth Authority 


(Repealed by Laws 1992, ch. 57, § 56.) 


9-20-1 to 9-20-18. Repealed. 
Repeals. — Laws 1992, ch. 57, § 56 repealed 9-20-1 to sections, see the 1991 NMSA 1978 on NMOneSource,com. 


9-20-18 NMSA 1978, as enacted by Laws 1988, ch. 101, For present comparable provisions, see 9-2A-1 NMSA 
§§ 1-16 and Laws 1990, ch. 32, §§ 1-2, relating to the Youth 1978 et seq. 
Authority, effective July 1, 1992. For provisions of former 
» ARTICLE 21 

Indian Affairs Department 
Sec. Sec 
9-21-1. Short title. 9-21-18. Indian affairs commission created. 
9-21-2. Purpose. 9-21-14. Powers of the commission. 
9-21-3. Definitions. 9-21-15. Preservation of Indian legends. 
9-21-4. Department created. -21-16. New Mexico office of Indian affairs; successor 
9-21-5. Secretary of Indian affairs. agency [Indian affairs department); duty. 
9-21-6. Secretary; duties and general powers. -21-17, Recompiled, 
9-21-7. Department; additional powers and duties. -21-18. Recompiled. 
‘9-21-8.. Organizational units of the department; powers -21-19.° Recompiled. 


1 
1 
1 
1-20, Recompiled. 
formation. 1-21. Recompiled. 
21-9, Division directors. 1 
21-10. Bureau chiefs. 1 
21-11. Administrative services division; duties. ij 
21-12, Program services division; duties. 


-22. Recompiled. 
-23. Recompiled. 


9-2 

9-2 

9-2 

9-2 

and. duties specified by law; access to in- 9-2 
9-2 

9-2 

9-2 

9-21-24. Recompiled. 


9 
Q- 
9- 
9- 
9-21-1. Short title. 


Sections 1 through 15 of this act [9-21-1 through 9-21-15 NMSA 1978] may be cited as the "In- 
dian Affairs Department Act". 


History: Laws 2004, ch, 18, § 1 and Laws 2004, ch. Duplicate laws. — Laws 2004, ch. 18, § 1 and Laws 
24,§1. Moet 2004, ch, 24, § 1 enacted identical new sections, effective 
May 19, 2004. Both were compiled as 9-21-1 NMSA 1978. 


9-21-2. Purpose. 


The purpose of the Indian Affairs Department Act is to create a single, unified department to 
administer all laws and exercise all functions formerly administered and executed by the New 
Mexico office of Indian affairs. 


. History: Laws 2004, ch. 18, §°2'and Laws 2004, ch. effective May 19, 2004. Both were compiled as 9-21-2 
24,§2. °°’ dhe NMSA 1978. 

Compiler's notes. — Laws 2004, ch. 18, § 2 and Laws ; 
2004, ch. 24, § 2 enacted identical new sections of law, 


9-21-3. Definitions. — 


As used in the Indian Affairs Department Act: 
A. "department":means the Indian affairs department; and 
B. "secretary" means the secretary of Indian affairs. 
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9-21-4 EXECUTIVE DEPARTMENT 9-21-5 


History: Laws 2004, ch. 18, § 3 and Laws 2004, ch. | effective May 19, 2004. Both were campiled as 9-21-3 
24, § 3. NMSA 1978. 

Compiler's notes. — Laws 2004, ch, 18, § 3 and Laws 
2004, ch. 24, § 3 enacted identical new sections of law, . 


9-21-4. Department created. 


The "Indian affairs department" is created in the executive branch. The department 1 is a cabinet 
department and includes the following divisions: 

A, the administrative services division; and 

B. the program services division. 


History: Laws 2004, ch. 18, § 4 and Laws 2004, ch. Laws 2004, ch 18, § 17 and Laws 2004, ch. 24, § 17 pro- 
24, § 4. vided for the transfer of functions, personnel, appropria- 
Compiler's notes. — Laws 2004, ch. 18,§ 4 and Laws *_ tions, money, records, equipment, supplies, other property, 
2004, ch. 24, § 4 enacted identical new sections of law, ef- contractual obligations and statutory references of the 
fective May 19, 2004. Both were compiled as 5 9- 21- 4 Nee New Mexico office of Indian affairs to the Indian affairs 
1978. - » ‘department pursuant to executive order issued in accor- 


dance with Laws 2003, Chapter 403. 


9-21-5. Secretary of Indian affairs. 


A. The chief executive and administrative officer of the department is the "secretary of Indian 
affairs". The secretary shall be appointed by the governor with the consent of the senate. The sec- 
retary shall hold the office at the pleasure of the governor. and shall serve in the executive cabinet. 

B. An appointed secretary shall serve and have all of the duties, responsibilities and authority 
of that office during the period of time prior to final action by the senate confirming or rejecting the 
secretary's appointment. 


History: Laws 2004, ch. 18, § 5 and Laws 2004, ch. (10)’ one person who is a representative of a state- 


24, § 5. wide or local nongovernmental organization that provides 

Compiler's notes. — Laws 2004, ch. 18, § 5 and Laws legal services to indigenous women and girls who have been 
2004, ch. 24, § 5 enacted identical new sections of law, ef- victims of violence, appointed by the governor; and 
fective May 19, 2004. Both were compiled as 9-21-5 NMSA (11) one person whois an indigenous woman who 
1978. has been a victim of violence or a family member of an 

Temporary provisions. — Laws 2019, ch. 106, §1, indigenous woman whovhas been a victim of violence, ap- 
effective March 28, 2019 provided: pointed by the governor. 

A. The "missing and murdered indigenous women C, Vacancies by members of the task force appointed by 
task force" is created and shall exist until the end of fiscal the governor shall be filled by, appointment by the governor. 
year 2021. D. . Task force members appointed by the governor may 

B,_. The task force consists of: receive per diem and mileage as provided for non-salaried 

- (1), the secretary of Indian affairs or the secre- public officers in the Per Diem and Mileage Act and shall 
tary's designee from the Indian affairs department, who receive no other compensation, perquisite or allowance. 
shall be chair of the task force; E, The task force shall conduct a study to determine 

(2) the secretary of public safety or the secretary's how to increase state resources for reporting and iden- 
designee from the department of public safety; tifying missing and murdered indigenous women in the 

(3) a representative of the United States bureau state. The task force shall collaborate with tribal law en- 
of Indian affairs office of justice services designated by the. ~— forcement agencies to determine the scope of the problem, 
southwest region's deputy regional director for Indian ser. _ _ identify barriers to address the problem and create part- 
vices of the bureau of Indian affairs; nerships to improve the reporting of and the investigation 

(4) one person who is a member of a pueblo, ap- of missing and murdered indigenous women. 
pointed by the governor; F. The task force shall work with tribal governments 

(5) one person who is a member of the Jicarilla and shall respect tribal sovereignty. The task force shall 
Apache Nation, appointed by the governor; collaborate with the United States department of justice 

(6) one person who is a member of the Mescalero to improve its processes for information sharing and coor- 
Apache Tribe, appointed by the governor; dination of resources in regard to reporting. and investi- 

(7) one person who is a member of the Navajo Na- gating cases of missing and murdered indigenous women 
tion, appointed by the governor; in the state. 

(8) one person from the office of the medical in- G. The task force shall report its findings and recom- 
vestigator; ~ mendations to the governor, the legislative council sérvice 

(9) one person who is a representative of an in- library and the appropriate interim legislative committee 
digenous women's nongovernmental organization that and present those findings to the eps interim leg- 
provides counseling services for indigenous women and ©  .,islative committee prior to November 1, 2020. 
girls who have been victims of violence, appointed by the | —_ sieen * 
governor; . iad 
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9-21-6 INDIAN AFFAIRS DEPARTMENT 9-21-6 


9-21-6. Secretary; duties and general powers. 


A. The secretary is responsible to the governor for the operation of the department. It is the 
secretary's duty to manage all operations of the department and to administer and enforce the 
laws with which the secretary or the department is charged. 

B. To perform his duties, the secretary has every power expressly enumerated in the laws, 
whether granted to the secretary or any division of the department, except where authority con- 
ferred upon any division in the department is explicitly exempted from the secretary s authority 
by statute. In accordance with these provisions, the secretary shall: 

(1) except as otherwise provided in the Indian Affairs Department Act, exercise general 
supervisory and appointing authority over all department employees, subject, to any applicable 
personnel laws and rules; 

(2) delegate authority to subordinates as necessary and appropriate, clearly delineating 
such delegated authority and the limitations thereto;. 

(3) organize the department into those organizational units that will enable it to function 
most efficiently, subject to any provisions of law requiring or establishing specific organizational units; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge the secretary's duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
the law, to ensure implementation of and compliance with the provisions of law with the adminis- 
tration or execution of which the secretary is responsible, and to enforce those orders and instruc- 
tions by appropriate administrative action or actions in the courts; 

(6) conduct research and studies that will improve the operations of the department st 
the provision of services to the citizens of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective of improving the 
operations and efficiency of administration; 

(8) prepare an annual budget of the department; 

(9) provide cooperation, at the request of heads of administratively attached agencies, in 
order to: 

(a) minimize or eliminate duplication of services and jurisdictional conflicts; 
-(b) coordinate activities and resolve problems of mutual concern; and 
(c) resolve by agreement the manner and extent to which the department shall 
provide budgeting, record- Apa and related clerical assistance to. administratively attached 
agencies; and 

(10) appoint, with the governor’ s consent, for each division, a "director". These appointed 
positions are exempt from the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 
Persons appointed to these positions shall serve at the pleasure of the secretary. 

C. The secretary may apply for and receive, with the governor's approval, in the name of the 
department, any public or private funds, including United States government funds, available to 
the department to carry out its programs, duties or services. 

_D.. Where functions of departments overlap, or a function assigned to one department, could 
better be performed by another department, the secretary may recommend appropriate aleragns 
to the next session of the legislature for its approval. 

KE. . The secretary may make and adopt such reasonable procedural rules as may be necesBary to 
carry out the duties of the department and its divisions. A rule promulgated by the director of a divi- 
sion in carrying out the functions and duties of the division shall not be effective until approved by 
the secretary, Unless otherwise provided by statute, a rule affecting a person or agency outside the de- 
partment shall not be adopted, amended or repealed without a public hearing on the proposed action 
before the secretary or a hearing officer designated by the secretary. The public hearing shall be held 
in Santa Fe unless otherwise permitted by statute. Notice of the subject matter of the rule, the ac- 
tion proposed to be taken, the time and place of the hearing, the manner in which interested persons 
may present their views and the method by which copies of the proposed rule, proposed amendment 
or repeal of an existing rule may be obtained shall be published once at least thirty days prior to the 
hearing date in a newspaper of general circulation and mailed at least thirty days prior to the hearing 
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9-21-7 EXECUTIVE DEPARTMENT | 9-21-8 


date to all persons who have made a written request for advance notice of hearing. All rules shall be 
filed in accordance with the State Rules Act [Chapter 14, pee 4 NMSA 1978]. 


History: Laws 2004, ch. 18, § 6 and Laws 2004, ch. effective hes 19, 2004. Both: were compiled as 9-21-6 


24, § 6. NMSA 1978. 
Compiler's notes. — Laws 2004, ch, 18, § 6 and Laws Cross references. — For rule making authority for 


2004, ch. 24, § 6 enacted identical new sections of law, © Navajo Nation capital projects, 5 ‘see 6-28-8 NMSA 1978. 


9-21-7. Department; additional powers and duties.. 


A. The department is the coordinating agency for intergovernmental ‘and interagency pro- 
grams concerning tribal governments and the state. 
B. The department shall: 

(1) investigate, study, consider and act upon the entire subject of Indian conditions and 
relations within New Mexico, including problems of health, economy and education and the effect 
of local, state and federal legislative, executive and judicial actions. The department shall collabo- 
rate with other state departments or agencies that have an interest or stake in the subject being 
investigated, studied or considered. In performing its functions, the department shall provide an 
opportunity for the presentation and exchange of ideas in respect to Indian affairs of the state by 
all interested persons; and 

(2) assist in setting the policy, and act as the clearinghouse, for all state programs affect- 
ing the Indian people of New Mexico. 

C. The department may: 

(1) hold hearings, conduct meetings, make investigations and confer with officials of local, 
state and federal agencies to secure cooperation between the local, state, federal and Indian tribal 
governments in the promotion of the welfare of the Indian people of New Mexico; 

(2) contract with tribal governments, public agencies or private persons to provide ser- 
vices and facilities for promoting the welfare of the Indian people of New Mexico; and 

(3) solicit and accept gifts, grants, donations, bequests and devises. 


ees Laws anO4, ch, 18, § ¢ and Laws 2004, ch. provides, "The department shall collaborate with other 
24,§ 7 state departments or agencies that have an interest or 
Compiler’ s Ltr A — Laws 2004, ch. 18, § 7.and Latsis stake in the subject being investigated, studied or con- 
2004, ch. 24, § 7, both effective May 19, 2004, enacted new sidered." This section is set out as enacted by Laws 2004, 
sections of law. Both acts were compiled as 9-21-7 NMSA ch, 24; § 7, and incorporates both acts. See 12-1-8 NMSA 
1978. The acts were identical except for the second sen- 1978, To view the session laws in their entirety, see the 


tence in Paragraph B(1) of Laws 2004, ch. 18, § 7, which 2004 session laws on NMOneSource.com. 


9-21-8. vinaleutithaat units of the department; powers and duties 
specified by law; access to information. 


A. Those organizational units of the department and the officers of those pitts sieedbia by 
law shall have all of the powers and duties enumerated in the specific laws involved. However, 
the carrying out of those powers and duties shall be subject to the direction and supervision of the 
secretary, who shall retain the final decision-making authority and rise pues for the adminis- 
tration of any such laws. 

B. The department shall have access to all records, data and information of other state aapare: 
ments that are not sie saoe held confidential by law. 


wre Laws 2004, ch. 18, § 8 and Laws 2004, ch. effective May 19, 2004. Both were compiled as 9-21-8 
24, §.8 NMSA 1978. See 12- 1-8 NMSA 1978, 

Compiler’ s notes. — Laws 2004, ch. 18, § 8 and Laws 
2004, ch. 24, § 8 enacted identical new sections of law, 
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9-21-9: ; INDIAN AFFAIRS DEPARTMENT 9-21-13 


9-21-9. Division directors. | 


Except as otherwise provided by law, the secretary shall afpoint, with the approval of the gov- 
ernor, "directors" of divisions established within the department. The directors.so appointed are 
exempt from the Personnel Act [Chapter 10, Article 9 NMSA 1978]: 


History: Laws 2004, ch. 18, § 9 and Laws 2004, ch. effective May 19, 2004. Both were compiled as 9-21-9 
24,§ 9. NMSA 1978. See 12-1-8 NMSA 1978. 

Compiler's notes. — Laws 2004, ch. 18,§9 and Laws ~ 
2004, ch. 24, § 9 enacted identical new sections of law, 


9-21-10. Bureau chiefs. 


The secretary may establish within each division such "bureaus" as the secretary deems neces- 
sary to carry out the provisions of the Indian Affairs Department Act. The secretary shall appoint 
a "chief" to be the administrative head of a bureau. A chief and all subsidiary employees of the 
department are covered by the Personnel Act [Chapter 10, Article 9 NMSA 1978] unless otherwise 
provided by law. 


History: Laws 2004, ch, 18, § 10 and Laws 2004, ch. effective May 19, 2004. Both were compiled as 9-21-10 
24, § 10. NMSA 1978. See 12-1-8 NMSA 1978. 

Compiler's notes. — Laws 2004, ch. 18, § 10 and Laws 
2004, ch. 24, § 10 enacted identical new sections of law, 


9-21-11, Administrative services division; duties. 


The administrative services division shall provide administrative services to the department, 
including: 

A. keeping all official records of the department; 

B. providing clerical services in the areas of personnel and budget preparation; and 

C. providing clerical, record-keeping and administrative support to agencies administratively 
attached to the department, at their request. 


History: Laws 2004, ch. 18, § 11 and Laws 2004, ch. effective May 19, 2004. Both were compiled as 9-21-11 
24,§ 11. NMSA 1978. See 12-1-8 NMSA 1978. 

Compiler’ s notes. — Laws 2004, ch. 18, § 11 and Laws 
2004, ch. 24, § 11 enacted identical new sections of law, 


9-21-12. Program services division; duties. 


The program services division shall provide program implementation and support for field pro- 
grams and services. 


History: Laws 2004, ch. 18, § 12 and Laws 2004, ch. effective May 19, 2004. Both were compiled as 9-21-12 
24, § 12. NMSA 1978. See 12-1-8 NMSA 1978... 

Compiler's notes. — Laws 2004, ch, 18, § 12 and Laws : 
2004,.ch, 24, § 12 enacted identical new sections of law, 


9. 21-13. Indian affairs commission created. 


A. The "Indian affairs commission" is created. The commission shall consist of ten members 
who are residents of New Mexico appointed by the governos as follows: 
(1) three members shall be Pueblo Indians; 
(2) three members shall be Navajo Indians; 
(3) two members shall be Apache Indians; 
(4) one member shall be an urban Indian; and 
(5) one member shall be a non-Indian. 
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9-21-14 EXECUTIVE DEPARTMENT 9-21-14 


B. Indian members, except the urban Indian member, shall be appointed from lists of names 
submitted by the all Indian pueblo council, the Jicarilla and Mescalero tribal councils and the 
Navajo Nation. 

C. Members serve at the pleasure of the governor. Vacancies shall be filled by appointment by 
the governor for the unexpired term. 

D. The governor shall appoint the chairman and the commission may select such other officers 
as the commission deems necessary. 

E. Members may receive per diem and mileage pursuant to the Per Diem and Mileage Act [10- 
8-1 through 10-8-8 NMSA 1978], but shall receive no other compensation, perquisite or allowance. 


History: Laws 2004, ch. 18, § 13 and Laws 2004, ch. effective May 19, 2004. Both were compiled as 9-21-13 
24, § 13. NMSA 1978, See 12-1-8 NMSA 1978. 

Compiler's notes. — Laws 2004, ch. 18, § 13 and Laws 
2004, ch, 24, § 13 enacted identical new sections of law, 


9-21-14. Powers of the commission. 


The commission shall: 

A. conduct meetings to provide an opportunity for the presentation and dindncs of ideas with 
respect to Indian affairs by any interested party that result in the promotion of the welfare of the 
Indian people; 

B. receive and disseminate information on issues that stesees ecards impact the welfare of the 
Indian people; 

C.. apprise the secretary of the conditions in Native American communities in New Mexico; and 

D. advise the secretary on policy matters related to the department's powers and duties. 


History: Laws 2004, ch. 18, § 14 and Laws 2004, ch. . (10) one person who is a representative of a state- 


24, § 14. wide or local nongovernmental organization that pro- 
Compiler's notes, — Laws 2004, ch. 18, § 14 and Laws vides legal services to indigenous women and girls who 

2004, ch. 24, § 14 enacted identical new sections of law, have been victims of violence, appointed by the governor; 

effective May 19, 2004. Both were compiled as 9-21-14 and 7 

NMSA 1978, See 12-1-8 NMSA 1978. (11) one person who is an indigenous woman who 
Temporary provisions. — Laws 2019, ch. 106, § 1, has been a victim of violence or a family member of an 

effective March 28, 2019 provided: indigenous woman who has been a victim of violence, ap- 
A. The "missing and murdered indigenous women pointed by the governor. 

task force" is created and shall exist until the end of fiscal C. Vacancies by members of the task force appointed 

year 2021. by the governor shall be filled by appointment by the gov- 
B. The task force consists of: ernor. 

(1) the secretary of Indian affairs or the secre- D, Task force members appointed by the governor may 
tary's designee from the Indian affairs department, who receive per diem and mileage as provided for non-salaried 
shall be chair of the task force; public officers in the Per Diem and Mileage Act and shall 

(2) the secretary of public safety or the secretary's ‘receive no other compensation, perquisite or allowance. 
designee from the department of public safety; E. The task force shall conduct a study to determine 

(3) a representative of the United States bureau how to increase state resources for reporting and iden- 
of Indian affairs office of justice services designated by the tifying missing and murdered indigenous women in the 
southwest region's deputy regional director for Indian ser- state. The task force shall collaborate with tribal law en- 
vices of the bureau of Indian affairs; forcement agencies to determine the scope of the problem, 

(4) one‘person who is a member of a ea ae identify barriers to address the problem and create part- 
pointed by the governor; nerships to improve the reporting of and the investigation 

(5) one person who is a member of the Teparila of missing and murdered indigenous women. 

Apache Nation, appointed by the governor; F. The task force shall work with tribal governments 

(6) one person who is a member of the Mescalero and shall respect tribal sovereignty. The task force shall 
Apache Tribe, appointed by the governor; collaborate with the United States department of justice 

(7) one person who is a member of the Navajo Na-._., to improve its processes for information sharing and coor- 
tion, appointed by the governor; dination of resources in regard to reporting and investi- 

(8) one person from the office of the medical in- gating cases of missing and murdered indigenous women 
vestigator; in the state.” 

(9) one person who is a representative of an in- G. The task force shall report its findings and recom- 
digenous women's nongovernmental organization that mendations to the governor, the legislative council service 
provides counseling services for indigenous women and library and the appropriate interim legislative committee 
girls who have been victims of violence, appointed by the © and present those findings to the appropriate interim leg- 
governor; islative committee prior to November 1, 2020. 
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9-21-15 INDIAN AFFAIRS DEPARTMENT 9-21-21 


9-21-15. Preservation of Indian legends. 


The department may employ not more than two persons for each Indian tribe or pueblo in the 
state to record the legends of the tribe or pueblo in the English language for the purpose of mak- 
ing them available for dissemination to the public. Persons employed to record the legends shall 
be members of the tribe or pueblo, shall have knowledge of both English and the language spoken 
by the particular tribe or pueblo and shall be familiar with a means of recording the legends in 
the English language. The department may employ peraonnel and purchase recording equipment 
necessary to fulfill the purpose of this section. 


History: Laws 2004, ch. 18, § 15 and Laws 2004, ch. effective May 19, 2004. Both have been compiled as 9-21- 
24,§15. 15 NMSA 1978, See 12-1-8 NMSA 1978, 

Compiler's notes. — Laws 2004, ch. 18, § 15 and Laws 
2004, ch, 24, § 15 enacted identical new sections of law, 


9-21-16. New Mexico office of Indian affairs; successor agency [Indian 
affairs department]; duty. 


The New Mexico office of Indian affairs, or a successor agency [Indian affairs department), shall 
appoint the secretary or the secretary's designee to serve as a member of the interagency behav- 
ioral health purchasing collaborative and shall ensure that all behavioral health services, includ- 
ing mental health and substance abuse services funded, provided, contracted for or approved by 
the commission, are in compliance with the requirements of Section 9-7-6.4 NMSA 1978. 


History: Laws 2004, ch. 46, § 16. an executive order issued in accordance with Laws 2003, 
Bracketed material. — The bracketed material was Chapter 403. 
inserted by the compiler and is not part of the law. Effective dates. — Laws 2004, ch. 46 contained no ef- 
Laws 2004, ch. 24, §.17 provided that.statutory ref- fective date provision, but; pursuant to N.M. Const., art. 
erences to the New Mexico office of Indian affairs be IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
changed to the Indian, affairs department pursuant.to ment of the legislature. 


9-21-17. Recompiled. 
Recompilations, — Laws 2008, ch. 81, § 4 recompiled 


former 9-21-17 NMSA 1978 as 6-29-1 NMSA 1978, effec- 
tive May 14, 2008. 


9-21-18. Recompiled. 


Recompilations, — Laws 2008, ch. 81, § 4 recompiled 
former 9-21-18 NMSA 1978 as 6-29-2 NMSA 1978, effec- 
tive May 14, 2008. 


9-21-19. Recompiled. 


Recompilations, — Laws 2008, ch. 81, § 4 recompiled 
former 9-21-19 NMSA 1978 as 6-29-3 NMSA 1978, effec- 
tive May 14, 2008. 


9-21-20. Recompiled. 


Recompilations. — Laws 2008, ch. 81, § 4 recompiled 
former 9-21-20 NMSA 1978 as 6-29-4 NMSA 1978, effec- 
tive May 14, 2008. 


9-21-21. Recompiled. 


Recompilations. — Laws 2008, ch. 81, § 4 recompiled 
former 9-21-21 NMSA 1978 as 6-29-5 NMSA 1978, effec- 
tive May 14, 2008. 
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19-21-22 


9-21-22. Recompiled. 
Recompilations. — Laws 2008, ch. 81, § 4 recompiled 


former. 9-21-22 NMSA 1978 as 6- 29. 6 NMSA, 1978, effec-_. 


tive May 14, 2008. 


9-21-23. gyal adt bay 


Recompilations. — Laws 2008, ch. 81, § 4 recompiled 
former 9-21-23 NMSA 1978 as 6-29-7 NMSA 1978, effec- 
tive May 14, 2008. 


9-21-24. Recompiled. 


Recompilations, — Laws 2008, ch. 81, § 4 recompiled 
former 9-21-24 NMSA 1978 as 6-29-8 NMSA 1978, effec- 
tive May 14, 2008. 


/ EXECUTIVE DEPARTMENT 9-22-3 


ARTICLE 22 


| Veterans! Services Department 


Sec.) \’ We 

9-22-1. Short title. . °/ 

9-22-2. Purpose. 

9-22-3. Definitions. 

9-22-4.° Department established. 
9-22-5. Secretary of veterans’ services; appointees 
9-22-6:° Secretary; duties‘and general powers. 

9-22-7. Department responsibilities. 

9-22-8. Organizational units of department; powers and 


duties specified by law; access to informa- 
tion. 
9-22-9. Divisions; directors. 
9-22-10. Bureaus; chiefs, 
9-22-11. Administrative services division; duties. 
9-22-12. Field services division; powers and duties. 


9-22-1. Short title. 


» See, 


+ 


9-22-12.1,; Health care coordination division. 
9-22-13, State approving bureau. 
9-22-14, State benefits division. 
9-22-14.1. Veterans' enterprise fund; purpose, adminis- 
‘ tration. 
9-22-15. Repealed. f 
9-22-16, Power to act as a personal representative or 
conservator. * 
9-22-17. Court proceedings for appointment as personal 
representative or conservator. 
9-22-18. Action as a personal representative or conserya- 
tor; bond. 
9. Bond premium cost proration. 
0, Oaths and affirmations, 


Chapter 9, Article 22 NMSA 1978 may be cited as the "Veterans' Services Department Act". 


History: Laws 2004, ch. 19, § 1; 2011, ch. 40, § 1. 


9-22-2. Purpose. 


The 2011 amendment, effective July 1, 2011, changed 
the statutory reference to the act. 


The purpose of the Veterans' Services Department Act is to create a unified department to ad- 
minister the laws and exercise the functions formerly administered and exercised by the New 


Mexico veterans' service commission. 


History: Laws 2004, ch. 19, § 2. 
Effective dates. — Laws 2004, ch. 19 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


9-22-3. Definitions. 


IV, §. 23, was effective May 19, 2004, 90 O dave After adjourn 
ment of the legislature, 


As used in the Veterans' Services Department Act: 
A. "department" means the veterans' services department;. 
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B. "gold star parent" means a surviving parent of a member of the. armed forces of the United 
States who is missing in action or whose death was related to the member's service in the armed 
forces of the United States; 

C. "secretary" means the secretary of veterans' cee and 

D. "veteran" means a New Mexico resident who: 

(1) was regularly enlisted, drafted, inducted or commissioned in the: 

(a) armed forces of the United States and was accepted for and assigned to active 
duty in the armed forces of the United States; 

(b) army reserve, navy reserve, marine corps reserve, air force reserve, coast guard 
reserve, army national guard or air national guard and was accepted for and assigned to duty for 
a minimum of six continuous years; or 

(c) United States public health service commissioned, corps or the national oceanic 
and atmospheric administration commissioned officer corps and served in the capacity of a a com- 
missioned officer while on active duty in defense of the United States; and 

(2) was not separated from such service under circumstances amounting to dishonorable 
discharge. 


History: Laws 2004, ch. 19, § 3; 2012, Ch. 6, § 1; 2016,’ Services Department Act, removing the requirement that 
ch. 4, § 1; 2017, ch. 84, § 1. a veteran bea citizen of the United States; in Subsection 
The 2017 amendment, effective July 1, 2017, defined C, deleted Paragraph (1), which defined "veteran" as a 
"gold star parent" as the term is used in the Veterans' Ser- New Mexico resident who is a citizen of the United States, 
vices Department Act; and added a new Subsection B and © -- and redesignated the succeeding paragraphs accordingly. 
redesignated the succeeding subsections accordingly. The 2012 amendment, effective July 1, 2012, in 
The 2016 amendment, effective May 18, 2016, Subsection C, Paragraph (2), added Subparagraphs (b) 


amended the definition of "veteran" in the Veterans' and (c). 


9-22-4, Department established. 


The "veterans' services department" is created in the executive branch. The aqparement is a 
cabinet department and includes the following divisions: 

A. the administrative services division; 

B. the field services division; 

C. the health care coordination division; and 

D. the state benefits division. 


History: Laws 2004, ch, 19, § 4; 2017, ch. 84, § 2. personnel, appropriations, money, records, equipment, 
The 2017 amendment, effective July 1, 2017, created supplies, other property and contractual obligations of 
a new health care coordination division of the veterans! the veterans' service commission to the veterans’ services 
services department, and removed the state approving di- department pursuant to executive order issued in accor- 
vision as a division of the veterans! services department; dance with Laws 2003, Chapter 403 and to provide that 
and in Subsection C, after "the", deleted "state approving" all statutory references to the veterans’ service commis- 
and added "health care coordination". sion shall be deemed to be references to the veterans’ ser- 
Compiler's notes. — Laws 2004; ch. 19, § 30, effec- vices department. 


tive May 19, 2004, provided for the transfer of functions, 


9-22-5. Secretary of veterans' services; appointment. 


A. The chief executive and administrative officer of the department is the "secretary of veter- 
ans’ services". The secretary shall be appointed by the governor with the consent of the senate and 
shall hold the office at the pleasure of the governor and serve in the executive cabinet. 

B. An appointed secretary shall serve and have all of the duties, responsibilities and authority 
of the office during the period of time prior to final action by the senate confirming or rejecting his 
appointment. _ ie teh ) 


History: Laws 2004, ch. 19, § 5. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates, — — Lowe 2004, ch. 19 contained no “ment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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9-22-6. Secretary; duties and genéral powers: 


A. The secretary is enoreitle to the governor for the operation of the department. It is the 
duty of the secretary to manage the operations of the department and to. administer and enforce 
the laws with which the secretary or the department is charged. 

B. The secretary has every. power expressly,enumerated in the laws, whether granted to the 
secretary or to a division of the department, except where authority conferred upon a division in 
the department is explicitly exempted from the authority of the secretary by statute. In 3 accor- 
dance with these provisions, the secretary shall: 

(1). except as otherwise provided in the Veterans’ Services Department Act, exercise gen- 
eral supervisory and appointing authority over all department, employees, subject to applicable 
personnel laws and rules;. 

(2) delegate authority to gibcndbantha as the secretary deems necessary and appropriate, 
clearly delineating the delegated authority and its limitations; 

(3) organize the department into organizational units that the RE ate will enable 
it to function most efficiently, subject to provisions of law requiring or establishing specific organi- 
zational units; 

(4) within the limitations of available appropriations and applicable laws,employ and fix 
the compensation of the persons necessary to discharge the duties of the secretary; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
the law, to ensure implementation of and compliance with, the provisions, of law with the admin- 
istration or execution of which the secretary is responsible and to enforce the orders and instruc- 
tions by appropriate administrative action or actions in the courts; 

(6) conduct research and studies that will improve the operations of the department and 
the provision of services to the citizens of the state; 3 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective of i improving the 
operations and efficiency of the administration; 

(8) prepare an annual budget of the department; 

(9) provide cooperation, at the request of heads of administratively attached agencies, to: 

(a) minimize or eliminate duplication of services and jurisdictional conflicts; 

(b) coordinate activities and resolve problems of mutual concern; and ~ 

(c) resolve by agreement the manner and extent to which the department shall 
provide budgeting, record keeping and related clerical assistance to administratively attached 
agencies; and 

(10) except as otherwise provided: by law, with the approval of the governor, appoint a 
"director" for each division established within the department. 

C. The secretary may apply for and receive, in the name of the department and with the 
approval of the governor, public or private funds, including United. States government funds, 
available to the department to carry out its programs, duties or services: 

D. Where functions of departments overlap, or a function assigned to one department could 
better be performed by another department, the secretary may recommend Boren tee 
to the next session of the legislature for its approval.’ 

EK. The secretary may make and adopt reasonable rules necessary td carry out the aie of the 
department and its divisions. A rule promulgated by the director of a division in carrying out the 
functions and duties of the division shall not be effective until approved by the secretary. Unless 
otherwise provided by statute, a rule affecting a person or agency outside the department shall 
not be adopted, amended or repealed without a public hearing on the proposed action before the 
secretary or a hearing officer designated by him. The public hearing shall be held in Santa Fe un- 
less otherwise permitted by statute. Notice of the subject matter of the rule, the action proposed 
to be taken, the time and place of the hearing, the manner in which an interested person may 
present a view and the method by which copies of the proposed rule, amendment or repeal of an 
existing rule may be obtained shall be published once at least thirty days prior to the hearing date 
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in a newspaper of general circulation and mailed at least thirty days before the hearing date to a 
person who has submitted a written request for advance notice of hearing. A rule shall be filed in 
accordance with the State Rules Act [Chapter ‘14, Article 4 A i 1978]. 


History: Laws 2004, ch. 19, § 6. IV, § 23, was effective May 19, 2004, 90 days after ae 
Effective dates. — Laws 2004, ch, 19 contained no ef- ment, of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


9-22-7. Department responsibilities. 


The department is responsible for: 

A. assisting veterans and their surviving spouses, children and gold star parents in the prepa- 
ration, presentation and prosecution of claims against the United States arising by reason of mili- 
tary or naval service; 

~B.. assisting veterans and their surviving spouses, children and gold star parents in establish- 
ing the rights and the procurement of benefits that have accrued or may accrue to them pursuant 
to state law; 

C. disseminating information Meo deipies laws beneficial to weterenk and their surviving 
spouses, children and gold star parents; and: 

D. cooperating with agencies of the United States that are or may ms éetablidticst for the ben- 
eficial interest of veterans, to which end the department may enter into agreements or contracts 
with the United States for the purpose of protecting or procuring rights or benefits for veterans. 


History: Laws 2004, ch, 19, § 7; 2017, ch. 84, § 3. accrued or may accrue to them pursuant to state law, and 

The 2017 amendment, effective July 1, 2017, provided for disseminating information regarding laws beneficial to 
that the veterans! services department is responsible for gold star parents; in Subsections A, B and C, after "sur- 
assisting gold star parents in the preparation, presenta- viving spouses", deleted "and their", and after "children", 
tion and prosecution of claims against the United States. added."and gold star parents"; in Subsection B, after 'as- 
arising by reason of military or naval service, in establish- sisting veterans", added "and"; and in Subsection C, after 
ing the rights and the procurement of benefits that have "beneficial to Veterans’ added "and". 


9-22-8. Organizational units of department; powers and duties aparined 
by law; access to information. 


The powers and duties of the officers of the organizational units of the department shall be sub- 
ject to the direction and supervision of the secretary, and the secretary shall retain final decision- 
making authority and responsibility in accordance with Section 6 [9-22-6 NMSA 1978] of the 
Veterans' Services Department Act. The department shall have access to all records, data and in- 
formation of other departments, agencies and institutions, including its own organizational units 
not specifically held’ confidential by law. 


History: Laws 2004, ch. 19, § 8. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 19 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-22-9. Divisions; directors. 


.The secretary may appoint, with the approval of the governor, "directors" of the divisions that 
are established within the department. Hed SMS are exempt from the sar aes Act Syed Say 10, 
Article 9 NMSA 1978}. ©’ 


History: Laws 2004, ch. 19, § 9. 1 IV, § 23, was effective May 19, 2004, 90 days mie adjourn- 
Effective dates, — Laws 2004, ch. 19 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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9-22-10. Bureaus; chiefs. 


The secretary may establish, within each division, such "bureaus" that the secretary deems nec- 
essary to carry out the provisions of the Veterans' Services Department Act. The secretary shall 
appoint a "chief" to be the administrative head of a bureau. All chiefs and subsidiary employees of 
the department shall be covered by the Personnel Act [Chapter 10, Article 9 NMSA 1978], unless 
otherwise provided by law. . 


History: Laws 2004, ch. 19, § 10. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 19 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-22-11. Administrative services division; duties. 


A. The administrative services division shall provide administrative services to the: MeRete 
ment, including: : 

(1) keeping all official records of the department; 

(2) providing clerical services in the areas of personnel and budget preparation; 

(3) providing clerical, recordkeeping and administrative support to paeaneiea administra- 
tively attached to the department at their request; . 

(4) coordinating short- and long-term planning of the department; and 

(5) administering programs and grants that have been assigned to the Hebertaiéest by the 
secretary or governor or by statute, including management of the state approving bureau. 

B. The administrative services division shall provide fiduciary services, including acting as 
either court-appointed conservator or representative payee for veterans adjudicated as unable to 
handle their own financial affairs without assistance. The division shall manage fiduciary funds 
and safeguard the assets for veterans and their dependents. 


History: Laws 2004, ch. 19, § 11; 2017, ch. 84, § 4. veterans' services or the governor includes the manage- 
The 2017 amendment, effective July 1, 2017, pro- ment of the state approving bureau; in Subsection A, 
vided that the administrative services division's duty to Paragraph A(5), after "governor or by statute", added "in- 


administer programs and grants that have been assigned cluding management of the state approving bureau". 
to the veterans' services department by the secretary of 


9-22-12. Field services division; powers and duties. 


The field services division shall assist veterans and their families with claims for federal veter- 
ans' administration compensation, pensions, education, medical care and death benefits, The field 
services division shall operate field offices throughout the state to provide services and dissemi- 
nate information regarding all federal and state laws beneficial to veterans and their families. 


History: Laws 2004, ch. 19, § 12. IV, § 23, was effective May 19, 2004, 90 ae after adjourn- 
Effective dates. — Laws 2004, ch. 19 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 


9-22-12.1. Health care coordination division. _ ) 


The health care coordination division shall: 

A. develop and coordinate veterans programs and outreach, including transitional living, hous- 
ing and health care programs; and 

B. advise and coordinate with the secretary roman n eal all health care-related issues for veter- 
ans and veterans’ families. 


History: Laws 2017, ch. 84, § 7; 2019, ch. 146, § 1. veterans’ home from the health coordination division; de- 


The 2019 amendment, effective July 1, 2019, removed leted Subsection B and redesignated former Subsection C 
the duty of providing oversight of the New Mexico state as Subsection B. 
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9-22-13. State approving bureau. 


A. The state approving bureau is created within the administrative services division of the 
department and is the state approving agency for the purposes of 38 USCA Section 3671. 

B. The state approving bureau shall evaluate and approve educational programs and training 
programs for all persons and veterans eligible for educational assistance pursuant to the provi- 
sions of Title 38 of the United States Code. Approval of courses, educational programs and training 
programs, including training on the job, by the state approving bureau shall be in accordance with 
the provisions of Title 38 of the United States Code. 


History: Laws 2004, ch. 19, § 13; 2017, ch. 84, § 5. "bureau" throughout the section; in the catchline, deleted 

The 2017 amendment, effective July 1, 2017, changed "division" and added "bureau"; and in Subsection A, added 
the state approving division to the state approving bureau "created within the administrative services division of the 
within the administrative services division of the veter- department and is". 


ans' services department; deleted "division" and added 


9-22-14. State benefits division. 


The state benefits division shall: 

A. provide oversight of veterans' service organizations; 

B. develop or coordinate veterans' programs and outreach, including economic Ge 
and 

C. determine eligibility for, conduct or oversee state-funded veterans’ services aiid benefits, in- 
cluding determining eligibility for veteran property tax exemptions, hunting and fishing licensing 
and motor vehicle license plate programs; managing the Vietnam and children of deceased veter- 
ans scholarship programs; and overseeing the military honors burial program and state veterans’ 
cemeteries, monuments and museums. 


History: Laws 2004, ch. 19, § 14; 2017, ch. 84, § 6. after "including", deleted "transitional living, housing, 


The 2017 amendment, effective July 1, 2017, removed healthcare and"; and in Subsection C, after, "overseeing 
certain programs from the list of veterans' programs that the", deleted "state funeral" and added "military", and af- 
are coordinated by the state benefits division under this ter "honors", deleted "and". 


section, and made technical changes; in Subsection B, 


9-22-14,1. Veterans! enterprise fund; purpose; administration. | 


The "veterans' enterprise fund" is created in the state treasury. The fund consists of appropria- 
tions, gifts, grants, donations, bequests, proceeds from the sale of publications produced by the de- 
partment, fees collected by the department and public or private funds applied for and received by 
the department to carry out its programs, duties or services. Interest earned on money in the fund 
shall be credited to the fund. Money in the fund at the end of a fiscal year shall not revert to the 
general fund or any other fund. The department shall administer the fund, and money in the fund 
is appropriated to the department to carry out its programs, duties or services. Disbursements 
from the fund shall be made by warrant of the secretary of finance and administration pursuant to 
vouchers signed by the secretary of veterans’ services or the secretary's authorized representative. 


History: Laws 2011, ch. 40, § 2. Effective dates. — Laws 2011, ch. 40, § 3 made. Laws 
: 2011, ch. 40, § 2 effective July 1, 2011. 


9-22-15. Repealed. 


Repeals. — Laws 2017, ch. 84, § 10 repealed 9-22-15 July 1, 2017. For provisions of former section, see the 2016 
NMSA 1978, as enacted by Laws 2004, ch. 19, § 15, re- NMSA 1978 on NMOneSource,com. 
lating to the veterans' services advisory board, effective 
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9-22-16. Power to act as a personal representative or conservator. 


A. The department may act as a: 

(1) personal representative of a epene er Yefieveas 

(2) conservator of the estate of a minor child of’a veteran; 

(3) ‘conservator of the estate of an incompetent veteran; or 

(4) conservator of the estate of a person who is a bona fide resident of New Mexico and who 
is certified by the United States veterans' administration as having money due from the veterans’ 
administration, the payment of which is dependent upon the appointment of a conservator for the — 
person. 

B. A fee shall not be allowed or paid to the department for acting | as a personal representative 
or conservator. 

C. When the department is appointed as a personal representative in the last will of a veteran, 
the court or officer authorized to grant testamentary letters in the state’shall,; upon the proper 
application, grant testamentary letters to the department. When application is made to a court or 
officer having authority to grant letters of administration with the will annexed upon the estate 
of a veteran or upon the estate of a deceased veteran who may have died intestate, and there is no 
person entitled to the letters who is qualified, competent, willing or able to accept such adminis- 
tration, the court or officer may, at the request of a party interested in the estate, grant letters of 
administration to the department. A court or officer having authority to grant letters of guardian- 
ship of an infant may, upon the same application as is required by law for the appointment of a 
guardian of such an infant, appoint the department.as conservator of the estate of an infant who 
is the child of a veteran. A court having jurisdiction to appoint.a conservator of the estate of.an in- 
competent may appoint the department to be such conservator when the incompetent is a veteran. 
A court having jurisdiction over a person who is a resident of New Mexico, and who is certified by 
the United States veterans’ administration as having money due from the veterans’ administra- 
tion, the payment of which is dependent upon the appointment of a conservator for the person, 
may appoint the department to be the conservator. 

D. The court or officer may make orders respecting the department as the personal repreaalita: 
tive or conservator and may require the department to render all accounts that the court or officer 
might lawfully require if the personal representative or conservator were a natural person. 


History: Laws 2004, ch. 19, § 16. IV, § 23, was effective May 19, 2004, 90 days after cory 
Effective dates. — Laws 2004, ch. 19 contained no ef- ment of the legislature. : 
fective date provision, but, pursuant to N.M. Const., art. 


9-22-17. Court proceedings for appointment as personal representative 
or conservator. 


The department may institute a proceeding in a court of competent jurisdiction for appoint- 
ment as personal representative of the estate of a deceased veteran or as conservator of the estate 
of a minor child of a veteran or as conservator of the estate of an incompetent veteran without 
cost and tax. 


History: Laws 2004, ch. 19, § 17. IV, § 23, was effective May 19, 2004, 90 days after r adjourn: 
Effective dates. — Laws 2004, ch. 19 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M; Const., art. 


9-22-18. Action as a personal representative or conservator; bond. 


The department shall post with the'secretary of state a corporate surety bond in the amount 
of five hundred thousand dollars ($500,000). The bond shall'be conditioned upon the faithful dis- 
charge of the duties of the department as personal representative or conservator and shall inure to 
the use and benefit of each person or estate for whom the department is appointed to act. In a case 
or proceeding in which the department is appointed as a personal representative of the estate of a 
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veteran or as a conservator of the estate of an incompetent veteran or as a conservator of the es- 
tate of a minor child of a veteran, the department shall act without additional bond and the court 
or official having jurisdiction shall so order in its order of appointment. 


History: Laws 2004, ch. 19, § 18. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 19 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-22-19. Bond premium cost proration. 


In each case where the department is appointed to serve as a personal representative or conserva- 
tor of the estate of a beneficiary of the United States veterans' administration, the court in which the 
estate is filed shall authorize a charge for each estate's share of the bond premium to be paid from 
the assets of the estate. The department shall determine the charge to be made against each estate, 
and the aggregate amount of all charges shall not exceed the bond premium. It is the intent of the 
legislature that this charge shall be the share of each estate in the cost of the bond that the depart- 
ment posts as provided in Section 18 [9-22-18 NMSA 1978] of the Veterans' Services Department Act. 


History: Laws 2004, ch. 19, § 19. IV, § 23, was effective May 19, 2004, ae days after adjourn- 
Effective dates. — Laws 2004, ch. 19 contained no ef- ment of the legislature, © 
fective date provision, but, pursuant to N.M, Const., art. 


9-22-20. Oaths and affirmations. 


The secretary and the employees designated by the secretary may ddhiintster oaths and affir- 
mations and execute attestation and certificates. 


History: Laws 2004, ch. 19, § 20. IV, $23, was effective May 19, 2004, 90 days after adjourn- 

Effective dates. — Laws 2004, ch. 19 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 

ARTICLE 23 
Aging and Long-Term Services Department ; 
Sec. Sec. 
9-23-1. Short title. 9-23-9. Divisions; general duties. 
9-23-2. Purpose. 9-23-10. Office of Indian elder affairs created. 
9-23-3. Definitions. ; 9-23-11. Organizational units of the department; powers 
9-23-4, Department created; divisions. and duties specified by law; access to in- 
9-23-5. Secretary of aging and long-term services; ap- formation. 
pointment. 9-23-12. State agency on aging; successor agency [aging 

9-23-6, Secretary; duties and general powers. and long-term services department]; duty. 
9-23-7. Division directors. 9-23-13. Kiki Saavedra senior dignity fund; created; pur- 
9-23-8. Bureaus; chiefs. pose; appropriation. ~ 


9-23-1. Short title. 


Sections 1 through 11 of this act [9-23-1 aaah 9-23-11 NMSA 1978] may be cited as the "Ag- 
ing and Long-Term Services Department Act". 


History: Laws 2004, ch. 23, § 1. personnel, appropriations, money, records, equipment, 
Effective dates. — Laws 2004, ch. 23 contained no ef- supplies, other property and contractual obligations of 
fective date provision, but, pursuant to N.M.-Const., art. the state agency on aging to the aging and long-term care 
IV, § 23, was effective May 19, 2004, 90 days after adjourn- department pursuant to executive order issued in accor- 
ment of the legislature, dance with Laws 2003, Chapter 403 and provided that 
Compiler's notes, — Laws 2004, ch. 23, § 13, effec- all statutory references to the state agency on aging shall 
tive May 19, 2004, provided for the transfer of functions, be deemed to be references to the aging and long-term 
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services department. The functions of the traumatic ,, -. adult- day care, attendant care and other home-.and 
brain injury program, the home- and community-based community-based long-term care programs that serve se- 
medi¢aid waiver program for the disabled and elderly niors or adults with disabilities were transferred from the 
were transferred to the aging and long-term services de-'. children, youth and families department to the aging and 


partment. The functions of the adult protective services, long-term services department by January 1, 2006. 


9-23-2. Purpose. 


The purpose of the Aging and Long-Term Services Department Act is to create a single, unified 
department to administer all laws and exercise all functions formerly administered by the state 
agency on aging and to administer laws and exercise functions of the human services department, 
the department of health and the children, youth and families department that relate to aging, 
adults with disabilities or ara arr care services. 


History: Laws 2004, ch. 28, s 2. IV, § 23, was effective May 19, 2004, 90 are after adjourn- 
Effective dates, — Laws 2004, ch. 23 contain tel no ef- ment of the legislature: 
fective date provision, but, pursuant to N,M. Const., art, 


9-23-3. Definitions. 


As used i in the Aging and Bapaeras Services Department Act: 
A. "department" means the aging and long-term services department; and 
B. "secretary" means the secretary of aging and long-term services. 


History: Laws 2004, ch. 23, § 3. IV, § 23, was ‘effective May 19, 2004, 90 Aas after adjourn: 
Effective dates. — Laws 2004, ch. 23 contained no ef- , ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-23-4. Department created; divisions. 


A. The "aging and long-term services department" is created. The department is a éabiide de- 
partment and includes the following divisions: . 
(1) administrative services division; . as 
(2) consumer and elder rights division; 
(3) aging network services division; re 
(4) long-term care division; and 
(5) adult protective services division. 
B. The secretary may organize the department and the divisions specified in Subsection A of 
this section and may transfer or merge functions between divisions in the interest of efficiency ane 
economy. 


History: Laws 2004, ch. 23, § 4, . : Cross references. — For implementation of medicaid 
Effective dates. — Laws 2004, ch, 23 contained no ef- programs, see 27-15-1 NMSA 1978 et seq., Money Follows 
fective date provision, but, pursuant to N,M. Const., art. the Person in New Mexico Act. 


IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
ment of the legislature. 


9-23-5. Secretary of aging and long-term services; appointment. 


A. The chief executive and administrative officer of the department is the "secretary of aging 
and long-term services". The secretary shall be appointed by the governor with the consent of the 
senate. The secretary shall hold that office at the pleasure of the governor and. shall serve in the 
executive cabinet. 

B.. An appointed secretary shall: serve and have all of the duties; responsibilities and authorits 
of that office during the period of time prior to final action by the senate confirming or rej jecting the 
secretary- SeREAaNS, 8 APPOnGnEnt 
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History: Laws 2004, ch. 23, § 5. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
_ Effective dates, — Laws 2004, ch. 23 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-23-6. Secretary; duties and general powers. 


_A. The secretary is responsible to the governor for the operation of the department. It is the 
secretary's duty to manage all operations of the department. and to administer and enforce the 
laws with which the secretary or the department is charged. . | 

B. To perform the secretary's duties, the secretary has every power expressly enumerated in 
the laws, whether granted to the secretary or the department or any division of the department, 
except where authority conferred upon any division is explicitly exempted from ‘the secretary’ s 
authority by statute. In accordance with these provisions, the secretary shall: 

(1) except as otherwise provided in the Aging and Long-Term Services Department Act, 
exercise general supervisory and appointing authority. over all department employees, cele to 
any applicable personnel laws and regulations; 

(2) delegate authority to subordinates as the secretary deems necessary and appropriate, 
clearly delineating such delegated authority and the limitations thereto; 

(8) organize the department into those organizational units the secretary deems will en- 
able it to function most efficiently, subject to provisions of law requiring or establishing specific 
organizational units; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge the secretary's duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
the law, to ensure implementation of and compliance with the provisions of law for whose admin- 
istration or execution the secretary is responsible and to enforce those orders and instructions by 
appropriate administrative action in the courts; 

(6) conduct research and studies that will i improve the operations. of the department and 
the provision of services to the citizens of the state;. 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective of i HADFoNAne the 
operations and efficiency of administration; 

(8) prepare an annual budget of the department; 

(9) provide cooperation, at the request of heads of administratively attached agencies, in 
order to: hh fen ) 

(a) minimize or eliminate duplication of services and jurisdictional conflicts; 
(b) coordinate activities and resolve problems of mutual concern; and. 

(c) resolve by agreement the manner and extent to which the department shall 
provide budgeting, record-keeping and related clerical assistance to administratively attached 
agencies; and 

(10) appoint; with the governor's consent, for is division, a "director". These:appointed 
positions are exempt from the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 
Persons appointed to these positions shall serve at the pleasure of the secretary. 

C. The secretary may apply for and receive, with the governor's approval, in the name of the 
department, any public or private funds, including United States government funds, available to 
the department to:carry out its programs, duties or services. 

D. Where functions of departments overlap or a function assigned to one department could bet- 
ter be performed by another department, the secretary may recommend hla og legislation to 
the next session of the legislature for its approval. 

E. The secretary may make and adopt such reasonable procedural rules as may be necessary 
to carry out the duties of the department and its divisions. A rule promulgated by the director of 
any division in carrying out the functions and duties of the division shall not be effective until ap- 
proved by the secretary unless otherwise provided by statute. Unless otherwise provided by stat- 
ute, no rule affecting any person or agency outside the department shall be adopted, amended or 
repealed without a public hearing on the proposed action before the secretary or a hearing officer 
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designated by the secretary. The public hearing shall be held in Santa Fe unless otherwise permit- 
ted by statute. Notice of the subject matter of the rule, the action proposed to be taken, the time 
and place of the hearing, the manner in which interested persons may present their views and the 
method by which copies of the proposed rule, proposed amendment or repeal of an existing rule 
may be obtained shall be published once at least thirty days prior to the hearing date‘in a news- 
paper of general circulation and mailed at least thirty days prior to the hearing date to all persons 
who have made a written request for advance notice of hearing. Rules shall be filed in accordance 
with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 2004, ch. 28, § 6. Effective dates. — Laws 2004, ch. 23 contained no ef- 

Compiler's notes. — Section 27-7A-7 NMSA 1978 re- fective dateprovision, but, pursuant to N.M. Const., art. 
quired the department, by January 1, 2006, to jointly es- IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
tablish with the department of health rules to carry out ment of the legislature. 


the Employee Abuse Registry Act. 


9-23-7. Division directors. 


The secretary shall appoint, with the approval of the governor, "directors" of divisions estab- 
lished in the department. The directors so appointed are exempt from the Personnel Act [Chap- 
ter 10, Article 9 NMSA 1978]. 


History: Laws 2004, ch. 23, § 7. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 23 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N:M. Const., art. 


9-23-8. Bureaus; chiefs. 


The secretary may establish in the divisions such bureaus as the secretary deems necessary to 
carry out the provisions of the Aging and Long-Term Services Department Act. The secretary shall 
employ a "chief" to be the administrative head of a bureau. 


History: Laws 2004, ch. 23, § 8. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 23 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-23-9. Divisions; general duties. 


In addition to the duties assigned to each division of the department by the secretary: 

A. the administrative services division shall provide clerical, recordkeeping and administra- 
tive support to the department in the areas of personnel, budget, procurement and contracting; 

B. the consumer and elder rights division shall administer the long-term care ombudsman 
program and provide health insurance and benefits counseling and legal services; 

C. the aging network services division shall administer the federal Older carn ste Act 
programs; 

D. the long-term care division shall administer home- and commuritysbysad long-term care 
programs; and 

E. the adult protective services division. shall provide adult protective services. 


History: Laws 2004, ch. 23, § 9. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 23 contained no ef- ment of the legislature. . 
fective date provision, but, pursuant to N.M. Const., art. Cross references. — For the Older Americans Act of 


1965, see Pub.L. 89-78, 79 Stat. 218. 


9-23-10. Office of Indian elder affairs created. 


The "office of Indian elder affairs" is created within the office of the secretary. The office of In- 
dian elder affairs shall assume the responsibilities of the Indian area agency on aging, including 
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contract management, program compliance monitoring, technical assistance, advocacy and train- 
ing to pueblo and Apache tribe Older Americans Act of 1965 programs, and to establish relation- 
ships that support the efforts of the Navajo area agency on aging, and shall participate with the 
other divisions of the department to review and make recommendations regarding other health 
and social programs of the department that serve Indian elders. Abolishment or transfer of the of- 
fice of Indian elder affairs out of the department shall require approval of the legislature. 


History: Laws 2004, ch. 28, § 10... IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 23 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. Cross references. — For the Older Americans Act of 


1965, see Pub.L. 89-78, 79 Stat. 218. 


9-23-11. Organizational units of the department; powers and duties 
specified by, law; access to information. 


Those Se akcoal units of the department and the officers of those units specified by law 
shall have all of the powers and duties enumerated in the specific laws involved. However, the 
carrying out of those powers:and duties shall be subject to the direction and supervision of the 
secretary, who shall retain the final decision-making authority and responsibility for the adminis- 
tration of any such laws as provided in Subsection B of Section 6 [9-23-6 NMSA 1978] of the Aging 
and Long-Term Services Act. The department shall have access to all records, data and informa- 
tion of other state departments, agencies and institutions, including its own organizational units, 
not specifically held confidential by law.: 


History: Laws 2004, ch. 28, § 11. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 23 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-23-12. State agency on aging; successor agency [aging and long-term 
_ services department]; duty. 


The state agency on aging, or a successor agency [aging and long-term services department), 
shall appoint the secretary or the secretary's designee to serve as a member of the interagency 
behavioral health purchasing collaborative and shall ensure that any behavioral health services, 
including mental health and substance abuse services funded, provided, contracted for or ap- 
‘proved, are in compliance with the requirements of Section 9-7-6.4 NMSA 1978. 


History: Laws 2004, ch. 46, § 15. Effective dates. — Laws 2004, ch. 23 contained no ef- 
Bracketed material. — The bracketed material was fective date provision, but, pursuant to N.M. Const., art. 

inserted by the compiler and is not part of the law. IV, § 28, was effective May 19, 2004, 90 days after adjourn- 
Laws 2004, ch, 23, § 13 provided that all statutory refer- ment of the legislature. 


ences to the state agency on aging shall be deemed ref- 
erences to the aging and long-term services department, 
effective May 19, 2004. 


9-23-13. Kiki Saavedra senior dignity fund; created; apne: 
appropriation. 


A. The "Kiki Saavedra senior dignity fund" is created as a nonreverting fund in the state trea- 
sury and shall be administered by the aging and long-term services department. The fund consists 
of money that is appropriated or donated or that otherwise accrues to the fund. 

B. Money in the Kiki Saavedra senior dignity fund shall be subject to legislative appropria- 
tion to address high-priority services for senior citizens in New Mexico, including transportation, 
food insecurity, physical and behavioral health, case management and caregiving. More particu- 
larly, the goals of the fund are increased access for seniors and adults with disabilities, including 
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veterans, to specialty vehicles and to specialty physical and behavioral health care not always pro- 
vided in rural areas; assistance with appointments and’ meals in underserved areas of the state; 
and care coordination through community health workers. ~« oqas 

'C. Expenditures fromthe fund shall be made on warrants drawn iy: the baéretariy: of finance 
and administration pursuant'to vouchers signed by the ictal i of aging and. ee services 
or the secretary’s authorized representative. | 


. History: Laws 2020, ch. 8, § 1. IV, § 23, was effective May 20,2020, 90 days ater adjourn- 
Effective dates. — Laws 2020, ch. 8 contained no:ef- ment of the er gmgn 
fective date provision, but, pursuant to"N:M. Const., art. 


ARTICLE 24 

Public Education Department and Commission 
Sec. . Sec. : i] VRE : 
9-24-1. Short title. , |9-24-10, Organizational units of the department; powers 
9-24-2. Purpose. and duties specified by law; access to in- 
9-24-38, Definitions. ; formation. — 
9-24-4, Department created. 10) 9-24-11. Advisory committees. » ; 
9-24-5. Secretary; appointment. 9-24-12. Cooperation with the federal goverment: author- 
9-24-6. Division directors. ity of secretary; single state agency status. 
9-24-7. Bureau chiefs. ; 9-24-13. Public education department, 
9-24-8, Secretary; duties and general powers. 9-24-14. Temporary provision; transfer. 
9-24-9. Public education commission. 9-24-15. Temporary provision; transfers; statutory rofor- 


ences, 


9-24-1. Short title. 
Chapter 9, Article 24 NMSA 1978 may be cited as the,"Public Education Department Act". 


History: Laws 2004, ch. 27, § 1; 2005, ch. 286, § 1. The 2005 amendment, effective June 17, 2005, eo 
the statutory reference to the act. 


9-24-2. Purpose. 


The purpose of the Public Education Department Act is we establish a single, unified department 
to administer laws and exercise functions formerly administered and exercised by the state board 
of education and the state department of public education. 


History: Laws 2004, ch. 27, § 2. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 27 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-24-3. Definitions. 


As used in the Public Education Department Act: 

A. "commission" means the public education commission; 

B, "department" means the public education department; and 
C. "secretary" means the secretary of public education. 


History: Laws 2004, ch. 27, § 3. eet | IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 27 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const); art. 198 “LON » VA i O19 
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9-24-4. Department created. 


PUBLIC EDUCATION DEPARTMENT AND COMMISSION 


9-24-5 


A. The "public education department” is created in the executive branch. The department is a 
cabinet department and includes the following divisions: 


(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 
(9) 


(10) the rural education division; and 


the charter schools division; 
the educator quality division; 
the Indian education division; 


the administrative services division; 
the assessment and accountability division; 


the information technology division; 
the instructional support and vocational education division; 
the program support and student transportation division; 
the quality assurance and systems integration division; 


(11) the vocational rehabilitation division. 
B. The secretary may organize the department and divisions of the department and may trans- 
fer or merge functions between divisions and bureaus in the interest of efficiency and economy. 


History: Laws 2004, ch. 27, § 4;.2005, ch. 286, § 2; 
2006, ch. 94, § 1. 

Cross references. — For the Public School Code, see 
22-1-1 NMSA 1978. 

For the public education department, see N.M. Const., 
art. XII, § 6 and 9-24-15 NMSA 1978. 

The 2006 amendment, effective July 1, 2007, added 
Paragraph (3) of Subsection A to include the charter 
schools division. 


9-24-5. Secretary; appointment. 


The 2005 amendment, effective June 17, 2005, added 
the enumeration of divisions in Subsections A(1) through 
(10); deleted the former provision of Subsection B, which 
provided that the secretary make recommendations to the 
legislature on the statutory organization of the depart- 
ment and provides for the divisions of the department un- 
til it was statutorily organized. 


A. The administrative head of the department is the "secretary of public education", who shall 
be appointed by the governor with the consent of the senate and who shall serve in the executive 


cabinet. 


B. An appointed secretary shall serve and have all of the duties, responsibilities and authority 
of that office during the period of time prior to final action by the senate confirming or rejecting 


his appointment 


History: Laws 2004, ch. 27, § 5. 

Effective dates. — Laws 2004, ch. 27 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
ment of the legislature. 

Compiler's notes. — Laws 2004, ch. 25, § 27, pro- 
vided that all references to the superintendent: of public 
instruction shall be deemed references to the secretary 
of public education and all references to the former state 
board of education or state department of education shall 
be deemed references to the public education department. 
See 9-24-4 and 9-24-15 NMSA 1978 and N.M. Const., art. 
XII, § 6, for the powers and duties of the secretary of pub- 
lic education. 

The state superintendent of public instruction and the 
state board of education were created by N.M. Const., 
art. XII, § 6. The public school finance division of the de- 
partment of finance and administration was created by 
Laws 1957, ch. 249 to advise and consult with the super- 
intendent of public instruction. The administrative head 
of the public school finance division was the chief of the 
public school finance division. The public school finance 
division of the department of finance and administration 
was abolished by Laws 1977, ch. 246, § 69. Laws 1977, ch. 
246, § 3 established the public school finance division of 
the educational finance and cultural affairs department. 


Laws 1977, ch. 246, § 63, compiled as 22-8-3 NMSA 1978, 
designated the "director" of the public school finance di- 
vision as the administrative and executive head. Laws 
1980, ch. 151 abolished the educational finance and cul- 


_ tural affairs department and the public school finance di- 
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vision was again placed under the department of finance 
and administration. Laws 19838, ch. 301, § 83, abolished 
the public school finance division of the department of 
finance and administration and § 69 of that act created 
the office of education of the department of finance and 
administration and designated the administrative and 
executive head of the office of education as the director 
of the office of education. Laws 1983, ch. 301, § 83 also 
provides that all references to the director or chief of 
public school finance shall be construed to be references 
to the director of the office of education. Laws 1988, ch. 
64, § 3, compiled as 9-6-3.1 NMSA 1978, abolished the of- 
fice of education and transferred all powers and duties of 
the office of education to the state department of public 
education. All powers and duties conferred by.law upon 
the director of the office of education or the chief of the 
public school finance division were transferred to the su- 
perintendent of public instruction. N.M. Const., art. XII, 
§ 6 was amended effective September 23, 2003 to replace 
the former state board of education with the public edu- 
cation commission, replace the superintendent of public 
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instruction with the secretary of public education and Cross references. — For the secretary of public edu- 

provide that the secretary of public education shall ex- cation, see N.M. Const., art. XII, § 6, 9-24-5 and 9-24- 15 

ercise all functions relating to the distribution of school NMSA 1978. 

funds and financial accounting for public schools, . For the Public School Code, see 22-1-1 NMSA 1978 et 
seq. 


9-24-6. Division directors. 


The secretary shall appoint, with the approval of the governor, directors of the divisions estab- 
lished within the department. Division directors are exempt from the Personnel Act gape 10, 
Article 9 NMSA 1978]. 


History: Laws 2004, ch. 27, § 6. IV, § 23, was effective May 19, 2004, 90 dag after adjourn- 
Effective dates. — Laws 2004, ch. 27 chntaindél no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-24-7. Bureau chiefs. 


The secretary may establish within each division of the department such bureaus as he deems 
necessary to carry out the provisions of the Public Education Department Act. He shall employ a 
chief to be the administrative head of each bureau. The chiefs and all subsidiary employees of the 
department shall be covered by the Personnel Act Wise het 10, Article 9 NMSA 1978]. 


History: Laws 2004, ch. 27, § 7. IV, § 23, was effective May 19, 2004, 90 waya after adjourn- 
Effective dates. — Laws 2004, ch. 27 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-24-8. Secretary; duties and general powers. 


A. The secretary is responsible to the governor for the operation of the department. It is the 
secretary's duty to manage all operations of the department and to administer and enforce the 
laws with which he or the department is charged. bulete 

B. To perform his duties, the secretary has every power expressly enumerated in the law, 
whether granted to the secretary, the department or any division of the department, except when 
any division is explicitly exempted from the secretary's power by statute. In accordance with these 
provisions, the secretary shall: 

(1) except as otherwise provided in: the Public Education Department Act or the Public 
School Code [Chapter 22, Article 1 NMSA 1978], exercise general supervisory and appointing 
power over all department employees, subject to applicable personnel laws and rules; 

(2) delegate power to subordinates as he deems necessary and appropriate, clearly delin- 
eating such delegated power and the limitations to that power; 

(3) organize the department into organizational units as necessary to enable it to faticiols 
most efficiently, subject to any provisions of law requiring or establishing specific organizational 
units; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the’ compensation of those persons necessary to discharge his duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
law, to ensure implementation of and compliance with the provisions of law for which administra- 
tion or execution he is responsible and to enforce those orders and instructions by appropriate 
administrative action in the courts; 

(6) conduct research and studies that will improve the ee of the department and 
the provision of services to the citizens of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objectives of improving 
the operations and efficiency of administration and of promoting comprehensive, coordinated and 
culturally sensitive services that address the education of the whole child; 
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(8) prepare an annual budget for the department; and 
(9) provide cooperation,’at the request of ath mp RP AY attached agencies and adjunct 
agencies, in order to: | ‘a 
(a) minimize or eliminate duplication of services and faprar rr scpenes conflicts; 
(b) coordinate activities and resolve problems of mutual concern; and 
(c) resolve by agreement the manner and extent to which the department shall 
provide budgeting, seoerg, keeping and related clerical assistance.to-administratively attached 
agencies, ) 

C. The adcntry may sani: for HAs receive, with the governor’ 8 ee oe in the name of the 
department, any public or private funds, including United States government funds, available to 
the department to carry out its programs, duties or services. 

D. The secretary may make and adopt such reasonable and procedural rules as may be neces- 
sary to carry out the duties of the department and its divisions. No rule promulgated by the direc- 
tor of any division in carrying out the functions and duties of the division shall be effective until 
approved by the secretary. Unless otherwise provided by statute, no:rule affecting any person or 

agency outside the department shall be adopted, amended or repealed without a public hearing on 
the proposed action before the secretary or a hearing officer designated by the secretary. The final 
public hearing on adoption, amendment,or repeal of a rule shall be held in Santa Fe unless other- 
wise permitted by statute. Notice of the. subject matter of the rule, the action proposed to be taken, 
the time and place of the hearing, the manner in which interested persons may present their views 
and the method by which copies of the proposed rule or proposed amendment or repeal of an exist- 
ing rule may be obtained shall be published once at least thirty days prior to the hearing date in 
a newspaper of general circulation and mailed at least thirty days prior to the hearing date to all 
persons who have made a written request for advance notice of hearing. All rules shall be filed in 
accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 2004, ch. 27,5 8. secretary was not an appellate reviewer of the hearing 


Effective dates. — Laie 2004, ch. 27 contained no ef- officer's findings and conclusions, the secretary had the 
fective date provision, but, pursuant to.N.M.,Const., art. authority, afteryreviewing the record, to modify the hear- 
IV, § 23, was effective May 19, 2004, 90 days after adjourn- ing officer's findings and conclusions; and the secretary 
ment of the legislature. was ultimately responsible for issuing a final decision; 


and after reviewing the record, the secretary made in- 


ANNOTATIONS dependent findings of fact that were supported by refer- 
Authority of secretary of public education to re- ” ences to the hearing transcript, the secretary did not ex- 
voke teachers! licenses. — Article XII, Section.6-of the., ceed the secretary's authority by making the secretary's 


New Mexico Constitution, the Uniform Licensing Act [61- own credibility or fact-based determinations. Skowron- 
1-1 through 61-1-31 NMSA 1978], the Public, Education ski v. N.M. Pub. Educ. Dep't, 2013-NMCA-034, 298 P.3d 
Department Act [Chapter 9, Article 24 NMSA 1978], the 469, cert. granted, shh heater . s 

Public School Code [Chapter 22 NMSA 91978], and the Revocation of teacher's license did not violate 
School. Personnel, Act. [Chapter 22, Article 10A NMSA- .. due process. — Where plaintiff was charged with engag- 
1978], do not preclude the secretary of public education ing in inappropriate and improper sexual behavior with 
from having exclusive authority to make the final deci- a fourteen-year-old victim at a charter school; a hearing 
sion to revoke a teacher's license. Skowronski v. N.M. Pub. officer found that the charges against plaintiff, had, not 


Educ. Dep't; 2018-NMCA-034, 298 P.3d 469, cert. granted, been proven by a preponderance of the evidence, based 
2013-NMCERT-003. in part on the credibility of the witnesses, and recom- 
Secretary's authority to disregard hearing of- “mended that the disciplinary action against plaintiff be 


dismissed; the secretary of public education reviewed the 
record and concluded that a preponderance of the evi- 
dence warranted revocation; the secretary's conclusions 
were supported by the record and were based on the sec- 
retary's analysis of the facts presented by the witnesses, 
the contradictions in the facts, and the victim's written 
statement, plaintiff was not denied due process by the 
fact that the secretary failed to observe the witnesses! de- 
meanor or by the secretary's failure to defer to the hearing 
officer's proposed findings of fact. Skowronski v. N.M. Pub. 
Educ. Dep't, 2018-NMCA-034, 298 P.3d 469, cert. granted, 
2013-NMCERT-003. 

Revocation of teacher's license was supported by 
substantial evidence. — Where plaintiff was charged 
with engaging in inappropriate and improper sexual be- 
havior with a fourteen-year-old victim; the victim was 
considering attending the charter school; the owners and 
operators of the school, who were the godparents of the 


ficer's credibility determination. — Where plain- 
tiff was charged with engaging in inappropriate and 
improper sexual behavior with a fourteen-year-old vic- 
tim at a charter school; a hearing officer found that the 
charges against plaintiff had not been proven by a pre- 
ponderance of the evidence and recommended that the 
disciplinary action against plaintiff be dismissed; the 
secretary of public education reviewed the record before 
the hearing officer, adopted some of the hearing officer's 
recommendations and rejected others, and concluded 
that a preponderance of the evidence warranted revoca- 
tion and revoked plaintiff's license to teach; the essential — 
difference between the hearing officer's:view of the case 
and that of the secretary was how they viewed the cred- 
ibility of plaintiff and the victim and the helievability 
of their testimony; the regulations of the public educa- 
tion department provided that the hearing officer had: : 
the duty to make proposed, findings and conclusions; the 
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victim, hosted an event in their home; the victim and education to revoke plaintiff's teacher's license was sup- 
plaintiff stayed overnight and slept in the living room ported by substantial evidence. Skowronski v. N.M. Pub. 
where the alleged contact occurred when the victim and Educ. Dep't, 2018-NMCA-034, 298 rad 469, cert. granted, 


plaintiff were alone, the decision of the secretary of public 2013- NMCERT-003. 


9-24-9. Public education commission. 


A. The "public education commission" is created pursuant to Article 12, Section 6 of the con- 
stitution of New Mexico. The commission shall be administratively attached to the department, 
with administrative staff provided by the department. Additional requests for staff services shall 
be made through the secretary. The commission shall advise the department on policy matters and 
shall perform other functions as provided by law. 

B. The commission shall consist of ten members elected from public education districts as pro- 
vided in the decennial educational redistricting act. Members shall be entitled to receive per diem 
and mileage as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978], but 
shall receive no other perquisite, compensation or allowance. : 

C. The commission shall annually elect a chairman, vice chairman and secretary from among 
its membership. A majority of the members constitutes a quorum for the conduct of business. The 
commission shall keep a record of all proceedings of the commission. 

D. The commission shall meet at the’ call of the chairman at least quarterly. Meetings of the 
commission shall be held in Santa Fe and at other sites within the state at the direction of the 
commission. The chairman in consultation with the secretary shall call a meeting at the request of 
a majority of the members. Commission members shall not vote by proxy. 

E, No member of the commission shall be appointed secretary or be employed by the depart- 
ment on either a full- or part-time basis. 


History: Laws 2004, ch. 27, § 9. Cross references, — For the public education commis- 
Effective dates. — Laws 2004, ch. 27 contained no ef- sion, see N.M. Const., art. XII, § 6.” 
fective date provision, but, pursuant to N.M. Const., art. For the powers and duties of the commission relatiAg to 


IV, § 23, was effective May 19, 2004, 90 days after adjourn- charter schools, see § 22-8B-16 NMSA 1978, 
ment of the legislature. i ; 


9-24-10. Organizational units of the department; powers and duties 
specified by law; access to information. 


Those organizational units of the department and the officers of those units specified by law 
shall have all of the powers and duties enumerated:in the specific laws involved. However, the 
carrying out of those powers and duties shall be subject to the direction and supervision of the 
secretary, who shall retain the final decision-making authority and responsibility for the admin- 
istration of any laws as provided in Subsection B of Section 8 [9-24-8 NMSA 1978] of the. Public 
Education Department Act. The department shall have access to all records, data and information 
of other state departments, agencies. and institutions, including its own organizational units, not 
specifically held confidential by law. 


History: Laws 2004, ch. 27, § 10. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 27 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-24-11. Advisory committees. 


A. Advisory committees may be created. "Advisory" means furnishing advice, gathering in- 
formation, making recommendations and performing such other activities as may be instructed 
or delegated and as may be necessary to fulfill advisory functions or to comply with federal or 
private funding requirements and does not extend to administering a program or function or set- 
ting policy unless specified by law. Advisory committees shall be appointed in accordance with the 
provisions of the Executive Reorganization Act [9-1-1 through 9-1-10 NMSA 1978]. 


222 


© 2022 State of New Mexico. New Mexico Compilation Commission: All rights reserved. 


9-24-12 PUBLIC EDUCATION DEPARTMENT AND COMMISSION 9-24-14 


B. All members of advisory committees appointed under the authority of this section shall re- 
ceive as their sole remuneration for servicesias. a member those amounts. authorized under the Per 
Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 


History: Laws 2004, ch. 27, § 11. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates, — awe 2004, ch. 27 cortated no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-24-12. Cooperation with the federal government; authority of 
secretary; single state agency status. 


A. The department is authorized to cooperate with the federal government in the administra- 
tion of education programs in which financial or other participation by the federal government is 
authorized or mandated under state or federal laws, rules or orders. The secretary may enter into 
agreements with.agencies of the federal government to implement education programs subject to 
availability of appropriated state funds and any provisions of state laws applicable to such agree- 
ments or participation by the state. 

B. The governor or the secretary may by eppronsiate order designate the department or any 
organizational unit of the department as the single state agency for the administration of any 
public school program when that designation is a condition of federal financial or other participa- 
tion in the program under applicable federal law, rule or order. Whether or. not a federal condition 
exists, the governor may designate the department or any organizational unit of the department 
as the single state agency for the administration of any public school program. No designation of 

a single state agency under the authority granted in this section shall be made in contravention 
of state law. 


History: Laws 2004, ch. 27, § 12. IV, § 28, was effective May 19, 2004, 90 ays after rag 
Effective dates. — Laws 2004, ch. 27 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-24-13. Public education department. 


The public education department shall appoint the secretary of public education or the secre- 
tary's designee to serve as a member of the interagency behavioral health purchasing collabora- 
tive and shall'ensure that any behavioral health services, including mental health and substance 
abuse services. funded, provided, contracted for or approved, are in compliance with the require- 
ments of Section 9-7-6.4 NMSA 1978. 


.. History: Laws 2004, ch. 46, § 17. IV, § 23, was effective May 19, 2004, 90 days after adjourn- 
Effective dates. — Laws 2004, ch. 46 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-24-14. Temporary provision; transfer. 


‘On July 1, 2003: 

A, all personnel of the deficiencies correction unit of the public school capital outlay council 
and up to four full-time employees of the capital outlay unit of the state department of public 
education are transferred to the public school facilities authority. The superintendent of public 
instruction and the public school capital outlay council shall jointly determine the employees of 
the capital outlay unit to be transferred pursuant to this subsection; provided that employees sub- 
ject to the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978] prior to the transfer 
shall remain subject to the provisions of that act subsequent to the transfer; 

B. all appropriations, money, records, property, equipment and supplies of the public school 
capital outlay council and the state department of public education that are primarily associated 
with the personnel described in Subsection A of this section are transferred to the public school 
facilities authority; 
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C. allcontracts and agreements of the public school capital outlay council and the state depart- 
ment of public education relating to the activities of the personnel described in Sage das A of 
this section are transferred to the public school facilities authority; and 

D. the superintendent of public instruction and the public school capital outlay Houle shall 
jointly identify the‘property to be transferred pursuant to Subsections B and C of this section. - 


History: Laws 2008, ch. 147, § 13. Effective dates. — Laws 2003, ch. 147, § 15 made 
ts Laws 2003, ch. 147, § 13 effective July 1, 2008. 


9-24-15. Temporary provision; transfers; statutory references. 


A.’ All appropriations, money, personnel, records, files, furniture, equipment, supplies and other 
property of ‘the state Bag ey" of public’ education are transferred to the public a wets de- 
partment. 

B. ‘All contractual obligations of the state department of public education shall be binding on 
the public education department. 

C. All references in law to the state board of education shall be aceite to be references to the 
public education department. All references to the state department of public education or the 
department of education shall be deemed to be references to the public education department. All 
references in law to the state superintendent or the superintendent of public instruction shall be 
deemed to be Rerere need to the secretary of public education. 


> Historyelants 2004, ch. 27, § 27. administration. Laws 1988, ch. 301, § 83 abolished the 

Effective dates. — Laws 2004, ch. 27 contained no ef- public school finance division of the department of finance 
fective date provision, but, pursuant to N.M. Const., art. and administration and § 69 of that act created the office 
IV, § 23, was effective May 19, 2004, 90 days after adjourn- of education of the department of finance and adminis- 
ment of the legislature. tration and designated the administrative and executive 
- Compiler's notes. — Laws 2004, ch: 25, § 27, pro- head of the office of education as the director of the office 
vided that all references to the superintendent of public of education. Laws 1983, ch. 301, § 83 also provides that 
instruction shall be deemed references to the secretary all references to the director or chief of public school fi- 
of public education and all references to the former state nance shall be construed to be references to the director of 
board of education or state department of education shall the office of education. Laws 1988, ch. 64, § 3, compiled as 
be deemed references to the public education department. 9-6-3.1 NMSA 1978, abolished the office of education and 
See 9-24-4 and 9-24-15 NMSA 1978 and N.M, Const., art: transferred all powers and duties of the office of education 
XII, § 6, for the powers and duties of the secretary of pub- to the state department of public education. All powers 
lic education. ‘and duties conferred by law upon the director of the office 

The state superintendent of public instruction and the of education or the chief of the public:school finance divi- 
state board of education were.created by N.M. Const., art, sion were transferred to.the superintendent of public. in- 
XII, § 6. The public school finance division of the depart- struction. N.M. Const., art. XII, § 6 was amended effective 
ment of finance and administration was created by Laws September 23, 2003 to replace the former state board of 
1957, ch. 249 to advise and consult with the superinten- education with the public education commission, replace 
dent of public instruction. The administrative head of the the superintendent of public instruction with the secre- 
public school finance division was the chief of the public tary of public education and provide that the secretary of 
school finance division. The public school finance division public education shall exercise all functions relating to 
of the department of finance and administration was abol- the distribution of school funds and financial accounting 
ished by Laws 1977, ch. 246, § 69. Laws 1977, ch. 246, § 3 for public schools. 
established the public school finance division of the edu- Cross references. — For constitutional powers relat- 
cational finance and cultural affairs department. Laws ing to the creation of the public education department, 
1977, ch. 246, § 63, compiled as 22-8-3 NMSA 1978, des- . public education commission and the secretary of public 
ignated the "director" of the public school finance division education, see N.M. Const., art. XII, § 6. 
as the administrative and executive head. Laws 1980, ch. For the public education department, see 9-24-4 NMSA 
151 abolished the educational finance and cultural af- 1978, 
fairs department and the public school finance division For the secretary of public education, see 9-24-5 a ae 


was again placed under the department of finance and .24-8 NMSA 1978. 


ARTICLE 25 
ieee Fauestion Nepartment 


; “Sec. 
9-25-1; Short title. pela des f 9-25-4.1. Temporary provision; transfers. 
9-25-2. Purpose, ; fF y 9-25-5. Secretary; appointment. - 
9-25-3. Definitions. 9-25-6, Division directors. 
9-25-4. Department created. 9-25-7, Bureau chiefs. 
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Sec. 

9-25-8. Secretary; duties and general powers. 

9-25-9, Additional duties. 

e- 25-10. Higher education advisory board; membership; 
terms; administrative attachment. 

9. 25-11. Organizational units of the department; powers 
and duties specified by law; access to in- 
formation. 


9-25-1. Short title. 


Sec. 
9-25-12. Cooperation with the federal government; author- 

ity of secretary; single state agency status. 
9-25-13. Advisory committees. 


Sections 1 through 18 of this act [9-25-1 through 9-25-13 NMSA 1978] may be cited as the 


"Higher Education Department Act". 


‘History: Laws 2005, ch. 289, § 1. 


9-25-2. Purpose. 


Emergency clauses. — Laws 2005, ch. 289, § 31 con- 
tained an emergency clause and was approved April 7, 2005. 


The purpose of the Higher Education Department Act is to establish a single, unified depart- 
ment to administer laws and exercise functions formerly administered and exercised by the com- 


mission on higher education. ° 


History: Laws 2005, ch. 289, § 2. 


9-25-3. Definitions. 


Emergency clauses. — Laws 2005, ch. 289, § 31 con- 
tained an emergency clause and was approved April 7, 2005. 


As used in the Higher Education Department Act: 

A. "board" means the higher education advisory board; 

B. "department" means the higher education department; and 
C. "secretary" means the secretary of higher education. 


‘History: Laws 2005, ch. 289, § 3. 


9-25-4. Department created. 


Emergency clauses. — Laws 2005, ch. 289, § 31 con- 
tained an emergency clause and was approved April 7, 2005. 


A. The "higher education department" is created in the executive branch. The department is a 
cabinet department and includes the following divisions: 


(1) the administrative services division; 
(2) the planning and research division; 


(3) the financial aid division; 


(4) the public information and communications division; 


(5) the adult basic education division; 


(6) the information technology division; 


(7) the private and proprietary schools division; 


(8) the public schools liaison division; and 


(9) the American Indian post-secondary education division. 
B. The secretary may organize the department and divisions of the department and may trans- 
fer or merge functions between divisions.and bureaus.in the interest of efficiency and economy. 


History: Laws 2005, ch. 289, § 4; 2007, ch. 22, § 1; .. 


2009, ch. 60, § 1. 


The 2009 ‘amendment, effective June 19, 2009, added 


Paragraph (9) of Subsection A, 

The 2007 amendment, effective June 15, 2007, in 
Subsection A, deleted the former provision that the sec- 
retary shall organize the department so that bureaus and 


divisions exist to focus on the needs of diverse catego- 
ries of post-secondary institutions; added Paragraphs (1) 
through (8) of Subsection A to create divisions; and added 
Subsection B:to provide that the secretary may organize 
the department. and its divisions and assign functions 


_ among divisions and bureaus, 
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9-25-4.1. Temporary provision; transfers. 


A. On the effective date of this act, all functions, appropriations, money, personnel, records, 
files, furniture, equipment and other property of the commission on higher education shall be 
transferred to the higher education department. v4 

B. On the effective date of this act, all contractual sblivitiénd of the commission on peter edu- 
cation shall be binding on the higher education department. 

C. On the effective date of this act, all references in law to the commission on higher education 
shall be deemed to be references to the higher education department and ‘all references in law to 
the executive director of the commission on higher education shall be deemed to be references to 
the secretary of higher education. ae 


History: Laws 2005, ch. 289, § 29. Emergency clauses. — Laws 2005, ch. 289, § 31 con- 
tained an emergency clause and was approved April 7, 2005. 


9-25-5. Secretary; appointment. BE a ae 


A... The administrative head of the department is the "secretary of higher | Setonty who shall 
be appointed. by the governor with the consent of the senate and who shall serve in the executive 
cabinet. The secretary shall possess a terminal degree from a regionally accredited post-secondary 
educational institution, a minimum of five years of senior administrative experience, experience in 
higher education and experience in the development of public policy at the state or federal level. 

B. An appointed secretary shall serve and have all of the duties, responsibilities and authority 
of that office during the period of time prior to final action by the senate confirming or rejecting the 
secretary's appointment. 


History: Laws 2005, ch. 289, § 5. Emergency clauses. — Laws 2005, ch. 289, § 31 con- 
tained an emergency clause and was approved April 7, 2005. 


9-25-6. Division Aivseters 


The secretary shall appoint directors of the divisions established within the department. Divi- 
sion directors are exempt from the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 


History: Laws 2005, ch. 289, § .6 Emergency clauses. — Laws 2005, ch, 289, § 31 con- 
tained an emergency clause and was approved April 7, 2005. 


9-25-7. Bureau chiefs. 


The secretary may establish within each division of the department such bureaus) as the sec- 
retary deems necessary to carry out the provisions of the Higher Education’ Department Act. The 
secretary shall employ a chief to be the administrative head of each: bureau. The chiefs: and all 
subsidiary employees of the department shall be covered Be the Personnel Act: bik aad 10, Article 
9 NMSA 1978]. 


History: Laws 2005, ch. 289, § 7. Emergency ssniaeah — Laws 2005, ch. ag § 31 con- 
tained an emergency clause and was approved April 7, 2005, 


: bee tt ; 


9-25-8. Secretary; duties and general powers. as 


A. The secretary is responsible to the governor for the opération of the department. It is the 
secretary's duty to manage all operations of the department and to administer ani enforce the 
laws with which the secretary or the:department is charged. 

B. To perform the duties of the secretary, the secretary has every power dnoreudly anithferated 
in the law, whether granted to the secretary, the departinent or any division of the department, 
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except when any division is explicitly exempted from the secretary's power by statute. In accor- 
dance with these provisions, the secretary shall: 

(1) except as otherwise provided in the Higher Education Department Act or Chapter 21 
NMSA 1978, exercise general supervisory and appointing power over all department employees, 
subject to applicable personnel laws and rules; 

(2) delegate power to subordinates as the secretary deems nedéssary and std ah epi 
clearly delineating such delegated power and the limitations to that power; 

(3) organize the department into organizational units as necessary to enable it to function 
most efficiently, subject to any spits aici of law tage? or establishing specific organizational 
units; 

(4) within the limitations of aiadtebig appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge'the duties of the secretary; 

(5) take administrative action by issuing orders ‘and instructions, not inconsistent with 
law, to ensure implementation of and compliance with the provisions of law for which administra- 
tion or execution the secretary is responsible and to enforce those orders and instructions by ap- 
RAPES administrative action in the courts; 

(6) conduct research and studies that will improve the operation of the debsteaant and 
the provision of services to the citizens of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objectives of improving the 
operations and efficiency of administration; 

(8) prepare an annual budget for the department; and 

(9) provide cooperation, at the request of administratively attached agencies and adjunct 
agencies, in order to: 

(a) minimize or eliminate duplication of services and jurisdictional conflicts; 

(b) coordinate activities and resolve problems of mutual concern; and 

(ec) resolve by agreement the manner and extent to which the department shall provide 
budgeting, record keeping and related clerical assistance to administratively attached agencies. 

C. The secretary may apply for and receive, with the governor's approval, in the name of the 
department, any public or private funds, including United States government funds, available to 
the department to carry out its programs, duties or services. 

D. The secretary may make and adopt’such reasonable and procedural rules as may be nec- 
essary to carry out the duties of the department and its divisions. No rule promulgated by the 
director of any division in carrying out the functions and duties of the division shall be effective 
until approved by the secretary. Unless otherwise provided by statute, no rule affecting any per- 
son or agency outside the department shall be adopted, amended or repealed without a public 
hearing on the proposed ‘action before the secretary or a hearing officer designated by the secre- 
tary. No rule promulgated by the department shall infringe upon the authority vested by Article 
12 of the constitution of New Mexico in the boards of regents of the educational institutions 
specified in’that article. The final public hearing on adoption, amendment or repeal of a rule 
shall be held in Santa Fe unless otherwise permitted by statute. Notice of the subject matter of 
the rule, the action proposed to be taken, the time and place of the hearing, the manner in which 
interested persons may present their views and the method by which copies of the proposed rule 
or proposed amendment or repeal of an existing rule may be obtained shall be published once 
at least thirty days prior to the hearing date in a newspaper of general circulation and mailed 
at least thirty days prior to the hearing date to all persons who have made a written request for 
advance notice of hearing. All rules shall be filed in accordance with the State Rules Act [Chap- 
ter 14, Article 4 NMSA 197 8}. 


History: Laws 2005, ch. 289, § 8. . member of the United States military or a veteran's mili- 


Temporary provisions. — Laws 2016, ch, 3, §-1, effec- tary training and experience toward associate's, bache- 
tive May 18, 2016, provided that the higher education de-.. __ lor's, master's and doctoral degrees. The department shall 
partment, in coordination with the institutions of higher present a report on the policy, its implementation and the 
education in New Mexico, shall study, create and imple- articulation agreement to the military and veterans’ af- 
ment a consistent policy and develop.a single articula- fairs committee and the legislative education study com- 
tion agreement for the state, regarding the evaluation mittee by November 1, 2016. 


and award of academic credit based on an active duty 
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9-25-9. Additional duties. 


Consistent with constitutional provisions relating to the control and management of the edu- 
cational institutions enumerated in Article 12, Section 11 of the constitution of New Mexico, the 
department shall: 

A... cooperate with colleges and universities to create a statewide public agenda rt meet higher 
education needs and goals; 

B. periodically study and report to the governor vial the legislative finance committee on en- 
rollment capacity needs over a ten-year period, based on state demographic, models, academic 
program demands, institutional competencies and infrastructure, state workforce needs, economic 
development goals and other factors; and 

C. by November 1 of each year, present to the (ood iatins a comprehensive funding request and 
a legislative priorities list for all higher.education. The funding request.and priorities shall encom- 
pass the needs of all public post-secondary educational institutions and programs. 


History: Laws 2005, ch. 289, § 9. Emergency clauses. — Laws 2005, ch. 289, § 31. con- 


tained an emergency clause and was approved April 7, 
2005. 


9-25-10. Higher education advisory board; membership; terms; | 
administrative attachment. 


A. The “higher education advisory board" is created to advise the department and the governor 
on policy matters and perform other functions as provided by law. The board is administratively 
attached to the department, with administrative staff provided by the department. | . 

B. The secretary shall appoint fourteen members giving due regard to geographic represen- 
tation, cultural diversity and the composition of higher education institutions in New Mexico. 
Four members shall represent the four-year public post-secondary educational institutions, one 
of whom shall represent the university of New Mexico, one of whom shall represent New Mexico 
state university, one of whom shall represent New Mexico institute of mining and technology 
and one of whom shall represent either New Mexico highlands university, eastern New Mex- 
ico university or western New Mexico university; three members shall represent the two-year 
public post-secondary educational institutions; one member shall represent the accredited pri- 
vate post-secondary educational institutions; one member shall represent business; one member 
shall represent college and university faculty; one member shall represent college and univer- 
sity nonfaculty staff; one member shall be a college or university student; one representative 
of the tribal colleges in New Mexico; and one representative of the Indian nations, tribes and 
pueblos in New Mexico. The members representing the categories of post-secondary educational 
institutions shall be the chief executive officers. of the institutions of those categories or the chief 
executive officers' designees. The members representing faculty and nonfaculty staff and the 
student member shall be the leaders of faculty, staff and student organizations at their respec- 
tive institutions. 

C. Four members of the initial board, including the student member, shall be appointed for 
two years, five members shall be appointed for three years and five members shall be appointed 
for four years; thereafter, the student member shall serve a two-year term and the other members 
shall serve four-year terms. Members are entitled.to receive per diem and mileage as provided in 
the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other per- 
quisite, compensation or allowance. 

D. The board shall annually elect a chair, vice chair and secretary from among its membership. 
A majority of the members constitutes a quorum for the conduct of business. 

EK. The board shall meet at the call of the chair at least quarterly. Meetings of the board shall 
be held in Santa Fe and at other sites within the state at the direction of the board. 


History: Laws 2005, ch. 289, § 10. i Emergency clauses. — Laws 2005, ch. 289, § 31 con- 
tained an emergency clause and was approved April 7, 2005. 
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9-25-11. Organizational units of the department; powers and duties 
specified by law; access to information. 


Those organizational units of the department and the officers of those units specified by law 
shall have all of the powers and duties enumerated in the specific laws involved. However, the 
carrying out of those powers and duties shall be subject to the direction and supervision of the 
secretary, who shall retain the final decision-making authority and responsibility for the admin- 
istration of any laws as provided in Subsection B of Section 8 [9-25-8 NMSA 1978] of the Higher 
Education Department Act. The department shall have access to all records, data and information 
of other state departments, agencies and institutions, including its own organizational units, not 
specifically held confidential by law; provided, however, that when the department requires con- 
fidential institutional data, including student records and other information necessary to fulfill 
the functions of the department, the secretary and the institution shall cooperate to provide the 
department with information adequate to meet its needs while meeting all legal requirements to 
ensure the confidentiality of such information and records. 


History: Laws 2005, ch. 289, § 11. Emergency clauses. — Laws 2005, ch. 289, § 31 con- 
tained an emergency clause and was approved April 7, 2005. 


9-25-12. Cooperation with the federal government; authority of 
secretary; single state agency status. 


A. The department is authorized to cooperate with the federal government in the administra- 
tion of higher education programs in which financial or other participation by the federal govern- 
ment is authorized or mandated under state or federal laws, rules or orders. The secretary may 
enter into agreements with agencies of the federal government to implement higher education 
programs subject to availability of appropriated state funds and any provisions of state laws ap- 
plicable to such agreements or participation by the state. 

B. The governor or the secretary may by appropriate order designate the department or any or- 
ganizational unit of the department as the single state agency for the administration of any higher 
education program when that designation is a condition of federal financial or other participation 
in the program under applicable federal law, rule or order. Whether or not a federal condition ex- 
ists, the governor may designate the department or any organizational unit of the department as 
the single state agency for the administration of any federally funded higher education program 
not targeted for specific post-secondary educational institutions. No designation of a single state 
agency under the authority granted in this section shall be made in contravention of state law. 


History: Laws 2005, ch. 289, § 12. Emergency clauses. — Laws 2005, ch. 289, § 31 con- 
tained an emergency clause and was approved April 7, 2005. 


9-25-13. Advisory committees. 


A. In addition to the higher education advisory board, the department may create other advi- 
sory committees. "Advisory" means furnishing advice, gathering information, making recommen- 
dations and performing such other activities as may be instructed or delegated and as may be 
necessary to fulfill advisory functions or to comply with federal or private funding requirements 
and does not extend to administering a program or function or setting policy unless specified by 
law. Advisory committees shall be appointed in accordance with the provisions of the Executive 
Reorganization Act [9-1-1 through 9-1-10 NMSA 1978]. 

B. All members of advisory committees are entitled to receive per diem and dnilenad as pro- 
vided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no 
other compensation, perquisite or allowance. 


~ History: Laws 2005, ch. 289, § 13. Emergency clauses. — Laws 2005, ch. 289, § 31 con- 
tained an emergency clause and was approved April 7, 2005. 
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ub beg owen eo ARTICLE 26 noite: 


Workforce Solutions Department . 


Sec. Sec. a lathe Hr the: 
9-26-1, Short title. a 9-26-11. Cooperation with federal government; authority 
9-26-2, Purpose. fin ' of secretary; single state agency status, 
9-26-3, . Definitions. 9-26-12. Advisory committees. 

9-26-4. ° Workforce solutions department created. . 9-26-13. Organizational units of department; powers and 
9-26-5.' Secretary of workforce solutions; appointment. ' duties specified by law; access to informa- 
9-26-6. Secretary; general powers and duties. | tion, 

9-26-7, Administratively attached agencies, 9-26-14, Disclosure of information, 

9-26-8. Division directors. 9-26-15. Repealed. 

9-26-9. Bureau; chiefs. 9-26-16. Background checks; authorization; paddscrelaek, 
9-26-1 


0: Personnel Act coverage. rulemaking; confidentiality; penalties. 


9-26-1. Short title. 
Chapter 9, Article 26 NMSA 1978 may be cited as the "Workforce Solutions Department Act". 


History: Laws 2007, ch. 200, § 1; 2022, ch. 13, § 1. The 2022 amendment, effective May 18, 2022, deleted 
"Sections 1 through 14 of this act" and added "Chapter 9, 
Article 26 NMSA 1978". 


9-26-2. Purpose. 


The purpose of the Workforce Solutions Department Act is to establish a single, unified depart- 
ment to administer all laws and exercise all functions formerly administered and exercised by the 
labor department and the office of workforce development. 


History: Laws 2007, ch. 200, § 2. Effective dates. — Laws 2007, ch. 200, § 25 made the 
Workforce Solutions Department Act effective July 1, 2007. 


9-26-3. Definitions. 


As used in the Workforce Solutions Department Act; ; 
A. . "department" means the workforce solutions department; and 
B,,. "secretary" means the secretary of workforce solutions. 


History: Laws 2007, ch. 200, § 3, Effective dates. — Laws 2007, ch. 200, § 25 made the 
Workforce Solutions Department Act effective July 1, 2007. 


9-26-4. Workforce solutions department created. 


The."workforce solutions department" is created in the executive branch pursuant to the Execu- 
tive Reorganization Act [9-1-1 through 9-1-10:NMSA 1978]. The panini gitie is a cabinet depart- 
ment that includes; 

A. the office of the secretary; 
the administrative services division; 
the business services division; 
the labor relations division; 
the workforce technology division; and 
the workforce transition services division. 


et © 


History: Laws 2007, ch. 200, § 4. Effective dates. — Laws 2007, ch. 200, § 25 rindi the 
; Workforce Solutions Department Act effective July 1, 2007. 
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9-26-5. Secretary of workforce solutions; appointment. 


A. The chief executive and administrative officer of the department is the "secretary of work- 
force solutions". The secretary shall be appointed by the governor with the consent of the senate. 
The secretary shall hold office at the pleasure of the governor and shall.serve in the executive 
cabinet. 

B, A secretary who has been appointed but not yet confirmed shall serve and have all the du- 
ties, responsibilities and authority assigned by law to that office during the period of time prior to 
the final action by the senate to confirm or reject the appointment. i 


History: Laws 2007, ch. 200,$5... Effective dates. — Laws 2007, ch. 200, §, 25 made the 
Workforce Solutions Department Act effective July 1, 2007, 


9-26-6. Secretary; general powers and duties. 


A. The secretary is responsible to the governor for the operation of the department. It is the 
secretary's duty to manage all operations of the department and to administer and enforce the 
laws with which the secretary or the department is charged. 

B. To perform the secretary's duties, the secretary has every power expressly enumerated in 
the laws whether granted to the secretary or the department or any division of the department, 
except where authority conferred upon the human rights commission is explicitly granted by 
Section 28-1-4 NMSA 1978 and except where authority conferred upon any division therein is ex- 
plicitly exempted from the secretary's authority by statute. In accordance with these provisions, 
the secretary shall: 

(1) except as otherwise provided in the Workforce Solutions Department Act, exercise 
general supervisory and appointing authority over all department employees, subject:to any ap- 
plicable personnel laws and regulations; 

(2) delegate authority to subordinates as the secretary deems necessary and appropriate, 
clearly delineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational units the secretary deems will 
enable it to function most efficiently, subject to any provisions of law requiring or establishing 
specific organizational units; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge the secretary's duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
the law, to ensure implementation of and compliance with the provisions of law with the adminis- 
tration or execution of which the secretary is responsible, and to enforce those orders and instruc- 
tions by appropriate administrative action or actions in the court; . 

(6) conduct research and studies that will improve the operation of the department; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective of improving the 
operations and efficiency of administration; 

(8) prepare an annual budget of the department; 

(9) provide cooperation, at the request of heads of admninistoatinals attached agencies in 

order to: mn 
. (a) minimize or eliminate duplication of services and aera lieticna! ksrinere 

(b) coordinate activities and resolve problems of mutual concern; and 

(c) resolve by agreement the manner and extent to which the department shall pro- 

vide budgeting, record keeping and related clerical assistance to administratively attached agen- 

cies, if any; and 

(10) within budgetary limits, appoint such staff as required to carry out the duties of ihe 
secretary or the department. 

-C. The secretary may apply for and receive, with the governor’ s approval, in the name of the 
department, any public or private funds, including United States government funds, available to 
the department to carry out its programs, duties or services. 
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D. Where functions of departments overlap or a function assigned to one department 'could bet- 
ter be performed by another department, the secretary may recommend eS og legislation to 
the next session of the legislature for its approval. 

E. The secretary may make and adopt such reasonable and procedural sated as may be neces- 
sary to carry out thé duties of the department and its divisions. No rule promulgated by the direc- 
tor of any division in carrying out the functions and duties of the division shall be effective until 
approved by the secretary unless otherwise provided by statute. Unless otherwise provided by 
statute, no rule affecting any person or agency outside the department shall be adopted, amended 
or repealed without a public hearing on the proposed action before the secretary or a hearing of- 
ficer designated by the secretary. The public hearing shall be held in Santa Fe unless otherwise 
permitted by statute. Notice of the subject matter of the rule, the action proposed to be taken, the 
time and place of the hearing, the manner in which interested persons may present their views 
and the method by which copies of the proposed rule, proposed amendment or repeal of an exist- 
ing rule may be obtained shall be published once at least thirty days prior to the hearing date in a 
newspaper of general circulation in the state and mailed at least thirty days prior to the hearing 
date to all persons who have made a written request for advance notice of hearing. All rules shall 
be filed in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 2007, ch. 200, § 6. Effective dates. — Laws 2007, ch. 200, § 25 made the 
a0 Workforce Solutions Department Act effective July 1, 2007; 


9-26-7. Administratively attached agencies. 


The following are administratively attached to the department: 
A. the human rights commission; 

B.. the labor and industrial commission; and 

C. the state workforce development board. 


History: Laws 2007, ch. 200, § 7. ; Effective dates. — Laws 2007, ch. 200, § 25 made the 
Workforce Solutions Department Act effective July 1, 2007. 
9-26-8. Division directors. 


The secretary shall appoint, with the approval of the governor, directors of such divisions as are 
established within the department. The positions so is do ech are exempt from the Personnel Act 
[Chapter 10, Article 9 NMSA 1978], . 


History: Laws 2007, ch. 200, § 8. Effective dates. — Laws 2007, ch. 200, § 25 made the 
Workforce Solutions Department Act effective July 1, 2007. 


9-26-9. Bureau; chiefs. 


The secretary shall establish within each division such bureaus as the secretary deems neces- 
sary to carry out the provisions of the Workforce Solutions Department Act. The secretary shall 
employ a chief to be administrative head of each bureau. 


History: Laws 2007, ch. 200, § 9. Effective dates. — Laws 2007, ch, 200, § 25 made the 
od Workforce Solutions Department Act effective July 1, 2007. 
9. 26-10. Personnel Act coverage. 


All employes and positions i in the department, preteseae for the positions of sane iats and division 
directors and other positions expressly permitted to be exempt by the Personnel Act [Chapter’10, 
Article. 9 NMSA.1978], shall be covered by and shall be subject to. she provisions of the Personnel 
Act. The secretary is the appointing authority. ,, 
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History: Laws 2007, ch. 200, § 10. Effective dates. —,Laws 2007, ch. 200, § 25 made the 
e of Workforce sgh Department Act effective July 1, 2007. 


9-26-11. Goopération: with federal gd viewndieict: authority of secretary; 
'- single state agency status. 


A. The department is authorized to cooperate with the federal government in the administra- 
tion of employment, training and public assistance programs under the jurisdiction of the depart- 
ment in which financial or other participation by the federal government is authorized or man- 
dated under federal laws, regulations, rules or orders. The secretary may enter into agreements 
with agencies of the federal government to implement employment, training and public assistance 
programs subject to availability of appropriated state funds and any provisions of state laws ap- 
plicable to such agreements or participation by the state. 

B. The governor or the secretary may designate the department or any organizational unit 
of the department as the single state agency for the administration of any employment, training 
or public assistance program, either by the governor's or the secretary's own discretion or when 
such designation is a condition of federal financial or other participation in the program under 
applicable federal law, regulation, rule or order. No designation of a single state agency under the 
authority granted in this section shall be made in contravention of state law. 


History: Laws 2007, ch. 200, § 11. ; Effective dates. — Laws 2007, ch. 200, § 25 made the 
MWe Workforce Solutions Department Act effective July 1, 2007. 


9-26-12. Advisory committees. 


The secretary, with the consent of the governor, may create advisory committees in accordance 
with the provisions of Section’9-1-9 NMSA 1978. The secretary shall appoint the members of ad- 
visory committees with the consent of the governor. If the existence of an advisory committee, its 
representational membership requirements or other matters are required or specified under any 
federal law, regulation, rule or order as a condition’for receiving federal funds for any program 
administered by the department, the secretary and Mie governor shall comply witht such require- 
ments in creating the advisory committee. 


History: Laws 2007, ch. 200, § 12. Effective dates. — Laws 2007, ch. 200, § 25 made the 
Workforce Solutions Department Act effective July 1, 2007. 


9-26-13. Organizational units of department; powers and duties 
specified by law; access to information. 


Those organizational units of the department and ‘the officers of those’units spawned by law 
shall have all the powers and duties enumerated in the specific laws assigned to their organi- 
zational ‘units for administration. However, the ‘carrying out of those powers and duties shall be 
subject to the direction and supervision of the secretary, and the ‘secretary shall retain the final 
decision-making authority and responsibility in accordance with the provisions of Subsection B of 
Section 6 [9-26-6 NMSA 1978] of the Workforce Solutions Department Act. The department shall 
have accegs to all records, data and information of other departments, agencies and institutions, 
including its own sda eae units not specifically held ethitel Ret by law? 


History: Laws 2007, ch. 200, § 13. Effective dates. — Liaws 2007, ch. 200, § 25 made the 
Workforce Solutions Department Act effective July 1; 2007. 


9-26-14. Disclosure of information. _ 
To the extent permitted by federal law, upon the written request of a corporation organized pursu- 
ant to the Educational Assistance Act [Chapter 21, Article 21A NMSA 1978], the department shall 
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furnish the last known address and the date of that address of every person certified to the 
department as being an absent obligor of an educational debt that is due and owed to the corpo- 
ration or that the corporation has lawfully contracted to collect. The corporation and its officers 
and employees shall use such information only for the purpose of enforcing the educational debt 
obligation of such absent obligors and shall not disclose that information or use it for any other 
purpose. 


History: Laws 2007, ch. 200, § 144 Effective dates. — Laws 2007, ch. 200, § 25 made the 
Workforce Solutions Department Act effective July 1, 2007. 


9-26-15. Repealed. 


Repeals. — Laws 2022, ch. 13, § 3 repealed 9-26-15 2022. For provisions of former section, see the 2021 NMSA 
NMSA 1978, as enacted by Laws 2007, ch. 200, § 23, relat- 1978 on NMOneSource.com. 
ing to temporary provisions, transfers, effective May 18, 


9-26-16. Background checks; authorization; procedures; rulemaking; 
confidentiality; penalties. 


A. The department shall require fingerprint-based records on: 

(1). department employees who have or will have access to federal tax information; and | 
(2) finalists for employment by the department who have or may have access to federal tax 
information. 

B. The department shall request the fingerprint-based criminal history record for each subject 
required pursuant to Subsection A from: 

(1) the department of public safety, which shall: 

(a) . conduct a criminal history background check to determine the exiatence and con- 
tent of a record of convictions and arrests of the subject in this state, in accordance with rules of 
the department of public safety; 

(b) -provide the fingerprint-based record to the federal bureau of a Reaieatioh to ob- 
tain a national criminal history background check to determine the existence and content of a re- 
cord of convictions and arrests of the subject in other law enforcement jurisdictions, in accordance 
with regulations of the federal bureau of investigation; and 

(c) compile and provide the information determined and obtained pursuant to this 
subsection to the department; and 

(2) the law enforcement agency of each county and municipality in which the subject lived, 
worked or attended any high school or post-secondary educational institution, which shall conduct 
a criminal history background check to determine the existence and content of a record of convic- 
tions and arrests of the subject in the law enforcement agency's respective jurisdiction within the 
last five years and provide that information to the department. : 

C. Subject to any restrictions imposed by federal law, the department shall have access 
to the information furnished by the federal bureau of investigation, the department of public 
safety and any other law enforcement agency or organization pursuant to Subsection B of this 
section. 

D. A finalist for employment by the dapertasiet shall not be hired for a position that provides 
access to federal tax information before the completion of the criminal history background checks 
required by this section. 

EK. Before entering into a contract with the department or with a contractor of the department, 
a prospective contractor or subcontractor who may have access to federal tax information pursu- 
ant to specific duties that would be assigned to that person by the department shall arrange to 
have criminal history background checks to be conducted by the department of public safety and 
the necessary law enforcement agencies as required pursuant to Subsection B of this section for 
department employees and finalists for employment by the department. That person shall bear 
the costs associated with obtaining the criminal history background checks. 
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F. The department shall use the information obtained from a criminal history background 
check pursuant to this section only to investigate and determine whether a department employee 
or finalist for employment by the department or prospective contractor or prospective subcontrac- 
tor with the department has been convicted of a crime that has a direct impact on the ability of 
that person to meet federal requirements or to perform the specific duties assigned to that person. 
The provisions of the Criminal Offender Employment Act [Chapter 28, Article 2 NMSA 1978] shall 
govern consideration of criminal history records of employees and finalists for employment ob- 
tained pursuant to this section. The secretary may deny or terminate employment of a person who 
has been convicted of a felony or other crime that directly reflects on the person's ability to access 
federal tax information. 

G. The department shall conduct a check for eligibility t to seen work in the United States on 
each department employee and each finalist for employment by the department who has or may 
have access to federal tax information. The department shall complete a check every five years for 
continued eligibility to legally work in the United States. 

H. The information obtained from criminal history background checks or legal residency back- 
ground checks pursuant to this section is confidential and shall not be released or disclosed by the 
department except pursuant to a court order or with written consent of the person who is the sub- 
ject of the records. A person who releases or discloses information obtained pursuant to a criminal 
history background check or legal residency background check in violation of the provisions of this 
subsection is guilty of a misdemeanor and shall be sentenced pursuant to the provisions of Sec- 
tion 31-19-1 NMSA 1978. 


History: Laws 2022, ch. 13, § 2. IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
Effective dates. — Laws 2022, ch. 13 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
ARTICLE 27 
Department of Information Technology 
Sec. Sec 
9-27-1. Short title. 9-27-13. Telecommunications services. 
9-27-2. Purpose. 9-27-14. Radio communications. 
9-27-3. Definitions. _ 9-2'7-15. Lease of radio communications network; condi- 
9-27-4.. Department created; divisions. tions and requirements. 
9-27-5. Secretary of information technology; appointment. 9-27-16. Service charge. : 
9-27-6. Secretary; duties and general powers. 9-27-17. | Exclusion from jurisdiction. 
9-27-7. Information technology rate committee; member- ‘ 9-27-18. Property transfer. 
ship; duties. 9-27-19. Transfer of property; custody and control. 
9-27-8. Organizational units of the department; powers 9-27-20. Telecommunications; duties. 
and duties specified by law; access: to in- 9-27-21. Central telecommunication network services; 
formation. ; staff; budget. 
9-27-9. Repealed. — 9-27-22. Charges for central telecommunication network 
9-27-9.1. Termination of agency life; delayed repeal. services. 
9-27-10. Temporary provision; transfer of functions, per- 9-27-23. Deposit of money. 
sonnel, property, contracts and references 9-27-24. Appropriation. 
in law. 9-27-25: Participation or exclusion of agency, department 
9-27-11. Equipment replacement plans; equipment re- or institution. 
placement revolving funds. 9-27-26. Indian nations, tribes and pueblos; statewide 
9-27-12. Human resources; accounting and management broadband; right-of-way agreement. 
: reporting, 9-27-27. Library broadband infrastructure fund; created. 


9-27-1. Short title. 


Chapter 9, Article 27 NMSA 1978 may be cited as the "Department of Information Technology 
Act". 


History: Laws 2007, ch. 290, § 1; 2008, ch. 84, § 1. The 2008 amendment, effective May 14, 2008, added 
the statutory reference to the act. 


235 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


9-27-2 AT EXECUTIVE DEPARTMENT 9-27-4 


9-27-2. Purpose. 


The purpose of the Departs of Information Tachnology 1 is to create asingle, uwarigated execu- 
ve branch department to administer all laws and exercise all functions formerly administered by 
the office of the chief information officer, the information technology commission, pursuant to the 
Information Technology Management Act, and the communications division, information systems 
division,.radio communications bureau and telecommunications bureau of the. general. services 
department.to consolidate enterprise information technology services duplicated within executive 
agencies and provide additional information technology services and functionality to imopEne and 
streamline the executive branch's information technology systems. 


Ly 


History: Laws 2007, a 290, § 2. ‘yt Effective dates. — Toe 2007, rey 290, 8 28. baade 


the Department of Information Technology Act effective 
July 1, 2007. 


9-27-3. Definitions. 


As used in the Department of Information Technology Act: 

A. department,’ means the department of information technology; 

B.. "information technology" means computer hardware and software and ancillary products 
and services, including: 

(1) systems design and analysis; 

(2) acquisition, storage and conversion of data; 

(8) computer programming; 

(4) information storage and retrieval; 

(5) voice, radio, video and data communications; 

(6) requisite systems; 

(7) simulation and testing; and 

(8) related interactions between users and information systems; 

C. "information technology project" means the purchase, replacement, development or modifi- 
cation of a hardware or software system; 

D. "secretary" means the secretary of information technology; 

K. "state information architecture" means a logically consistent set of principles, policies and 
standards that guides the engineering of state government's information technology systems and 
infrastructure in a way that ensures alignment with state government's business needs; 

F. "state information technology strategic plan" means the information technology planning 
document for the state that spans a three-year period; and 

G. "telecommunication network" means the physical and logical components and all-associated 
infrastructure used in transporting, routing, aggregating and delivering voice and data informa- 
tion from computer and telecommunications systems in one location to peer systems in BROT 


History: Laws 2007, ch. 290, § 3; 2017, ch. 7, § 1. Department of Information Technology Act; and added 
The 2017 amendment, effective June 16, 2017, added Subsection G. 
the definition of "telecommunication network" to the 


9-27-4, ‘Depatenent created; divisions. 


A. The "department of information technology" is created. The department is a cabinet dopant: 
ment and includes the following divisions: 
(1) program support division; 
(2) compliance and project management division; and 
(3) enterprise services division. 
B. The secretary may organize the department and the divisions specified in Subsection A of 
this section and may transfer’ or merge functions between divisions in the interest of efficiency and 
economy. 
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History: Laws 2007, ch. 290, § 4. Effective dates. — Laws 2007, ch.°290, § 28 made 
the Department of Information Technology Act effective 
July 1, 2007. 


9-27-5. Secretary of information technology; appointment. 


A. The chief executive and administrative officer of the department is the "secretary of infor- 
mation technology". The secretary shall serve as the state's chief information officer, The secretary 
shall be appointed by the governor with the consent of the senate. The secretary shall hold that 
office at the pleasure of the governor and shall serve in the executive cabinet. 

B. An appointed secretary shall serve and have all of the duties, responsibilities and authority 
of that office during the period of time prior to final action. by the senate confirming or rejecting the 
secretary-designate's appointment. 


History: Laws 2007, ch. 290, § 5. Effective dates, — Laws 2007, ch, 290, § 28 made 
, the Department of Information Technology Act. effective 
July 1, 2007. 


9-27-6. Secretary; duties and general powers. 


A. The secretary is responsible to the governor for the operation of the department. It is the 
secretary's duty to manage all operations of the department and to administer and enforce the 
laws with which the secretary or the department is charged. _ 

B. To perform the secretary's duties, the secretary has every power expressly enumerated in 
the laws, whether granted to the secretary or the department or any division of the department, 
except where authority conferred upon any division is explicitly exempted from the secretary's 
authority by statute. In accordance with these provisions, the secretary shall: 

(1) exercise general supervisory and appointing authority over all department employees, 
subject to any applicable personnel laws and regulations; 

(2) delegate authority to subordinates as the secretary deems necessary and appropriate, 
clearly delineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational units the secretary deems will en- 
able it to function most efficiently, subject to provisions of law requiring or establishing specific 
organizational units; 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge the secretary's duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
the law, to ensure implementation of and compliance with the provisions of law for whose admin- 
istration or execution the secretary is responsible and to enforce those orders and instructions by 
appropriate administrative action in the courts; 

(6) conduct research and studies that will i improve the operations of the department and 
the provision of services to state agencies and the residents of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs with the objective of improving the 
operations and efficiency of administration; 

(8) prepare an annual budget of the department; 

(9) provide cooperation, at the request of heads of administratively attached agencies, in 

order to: 

(a) minimize or eliminate duplication of services and jurisdictional conflicts; 

(b) coordinate activities and resolve problems of mutual concern; and 

(c) resolve by agreement the manner and extent to which the department shall pro- 
vide budgeting, recordkeeping and related clerical assistance to administratively attached agen- 
cies; and 

(10) appoint for each division a "director". ‘These appointed positions are exempt from the 
provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. Persons appointed to these 
positions shall serve at the pleasure of the secretary. | . 
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C. As'the chief information officer, the secretary shall: 

(1) review executive agency plans regarding prudent allocation of information technology 
resources; reduction of duplicate or redundant data, hardware and software; and improvement of 
system interoperability and data accessibility among agencies; 

(2) approve executive agency information technology requests for proposals and other 
executive agency requests that are subject to the giedai) ised Code [18-1-28 through 13-1-199 
NMSA 1978], prior to final approval; 

(3) promulgate rules for oversight of itbttta HOH technology procurement; 

(4) approve executive agency information technology contracts and amendments to those 
contracts, including emergency procurements, sole source contracts and price Soa Scheechag. prior to 
approval by'the department of finance and administration; 

(5) develop and implement procedures to standardize data elements, determine pate own- 
ership and ensure data sharing among executive agencies; 

(6) verify compliance with state information architecture and the state inforinatie tech- 
nology strategic plan before approving documents referred to in Paragraphs (2) and (4) of this 
subsection; 

(7) monitor executive agency compliance with its agency plan, the state information tech- 
nology strategic plan and state information architecture and report to the zOverny, executive 
agency management and the legislative finance committee on noncompliance; 

(8) develop information technology cost recovery mechanisms and infiemalion systems 
rate and fee structures of state agencies and other public or private sector providers and make 
recommendations to the information technology rate committee; 

(9) provide technical support to executive agencies in the development of their agency 
plans; 

(10) ensure the use of existing public or private information technology or telecommuni- 
cations resources when the use is practical, efficient, effective and. financially prudent and is in 
compliance with the Procurement Code; 

(11) review appropriation requests related to executive agency information technology re- 
quests to ensure compliance with agency plans and the state information technology strategic 
plan and make written recommendations by November 14 of each year to the department of fi- 
nance and administration and by November 21 of each year to the legislative finance committee 
and the appropriate interim legislative committee; provided, however, that the recommendations . 
to the legislative committees have been agreed to by the department of information technology 
and the department of finance and administration; 

(12) ‘promulgate rules to ensure that information technology Projects satisfy criteria es- 
tablished by the secretary and are phased in with funding released in phases conuneeny upon 
successful completion of the prior phase; 

(18) provide oversight of information technology projects, including ensuring adequate 
risk management, disaster recovery and business continuity practices and monitoring compliance 
with strategies for information technology projects that affect multiple agencies; 

(14) conduct reviews of information technology projects and provide written reports to the 
appropriate legislative oversight. bodies; 

(15) conduct background checks on department employees and prospective te Hemant 
employees that have or will have administrative access or authority to sensitive, confidential or 
private information or the ability to alter systems, networks or other information technology hard- 

ware or software; and 

(16) perform any other information technology function assigned by the governor. 

D, Each executive agency shall submit an agency information technology plan to the secretary 
in the form and detail required by the secretary. Each executive agency shall conduct background 
checks on agency or prospective agency employees that have or will have administrative access or 
authority to alter systems, networks or other information technology hardware or software. 

E. A state agency that receives an invoice from the department for services rendered to the 
agency shall have thirty days from receipt of the invoice to pay the department or to notify the de- 
partment if the amount of the invoice is in dispute. The agency shall have fifteen days from its no- 
tification of dispute to the department to present its reasons in writing and request an adjustment. 
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The department shall have fifteen days from its receipt of the reasons for dispute to notify the 
agency of its decision. If the department and the agency do not agree on a resolution, the secretary 
of finance and administration shall make a determination on the amount owed by the agency to 
the department. If the agency has not:paid the department or notified the department of a dispute 
within thirty days of reteipt of the invoice, the department shall notify the department of finance 
and administration and request that the department of finance and administration transfer funds 
from the agency to the department of information technology to satisfy the agency's obligation. 

F. The secretary, as chief information officer, shall prepare a state information technology stra- 
tegic plan for the executive branch and update it at least once every three years, which plan shall 
be available to agencies by July 31 of each year. The plan shall Compty: with the provisions of the 
Department of Information Technology Act and provide for the: 

(1) , interchange of information related to information technology among executive agencies; 

(2) coordination among executive agencies in athe development and maintenance of infor- 
mation technology systems; 

(3) .protection of the privacy and security of individual information as well as of individu- 
als using the state's information technology systems; 

(4) development of a statewide broadband network plan in conjunction with the public 
education department, the higher education department, state universities, other educational in- 
stitutions, the public school capital outlay council, political subdivisions of the state, Indian na- 
tions, tribes and pueblos, the public regulation commission and telecommunication network ser- 
vice providers; and 

(5) coordination and aggregation of services where feasible for entities as provided for i in 
Section 9-27-20 NMSA 1978 and other publicly funded entities. ” 

G.. The secretary,may apply for and receive, with the governor's approval, in.the name of the 
department, any public or private funds, including United States government funds, available to 
_the department to carry out its programs, duties or services. 

H. Where information technology functions of executive agencies overlap or a function as- 
signed to one agency could better be performed by another agency, the secretary may recommend 
appropriate legislation to the next session of the legislature for its approval. ,. 

I. The secretary may make and adopt such reasonable procedural rules as may. be necessary 
to carry out the duties of the department and its divisions:and requirements and standards for 
the executive branch's information technology needs, functions, systems and resources, including: 

(1) information technology security; 

(2) approval for procurement of information technology, that exceeds an amount set by rule; 

(3) detail and format for the agency information technology plan; 

(4) acquisition, licensing and sale of information technology; and 

(5) requirements for agency information technology projects and related plan, analysis, 
oversight, assessment and specifications. 

J. Unless otherwise provided by statute, no rule affecting any person or agency outside the de- 
partment shall be adopted, amended or repealed without a public hearing on the proposed action 
before the secretary or a hearing officer designated by the secretary. The public hearing shall be held 
in Santa Fe unless otherwise permitted by statute, Notice of the subject matter of the rule, the ac- 
tion proposed to be taken, the time and place of the hearing, the manner in which interested persons 
may present their views and the method by which copies of the proposed rule, proposed amendment 
or repeal of an existing rule may be obtained shall be published once at least thirty, days prior to the 
hearing date in a newspaper of general circulation and mailed at least thirty days prior to the hear- 
ing date to all persons who have made a written request for an advance notice of hearing. Rules shall 
be filed in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 2007, ch. 290, § 6; 2009, ch. 146, § 2; and incorporates both amendments, The amendments en- 


2017, ch. 7, § 2; 2017, ch. 45, § 2. acted.by Laws 2017, ch. 7, § 2 and Laws 2017, ch. 45, § 2 
2017 Multiple Amendments. — Laws 2017, ch. 7, § 2 are described below. To view the session laws in their en- 
and Laws 2017, ch. 45, § 2, both effective June 16, 2017, .en- tirety; see the 2017 session laws on NMOneSource.com. 
acted different amendments to this section that can be rec- The nature of the difference between the amendments 
onciled. Pursuant to 12-1-8 NMSA 1978, Laws 2017, ch. 45, is that Laws 2017, ch. 7,.§ 2, required the secretary of in- 
§ 2, as the last act signed by the governor, is set out above formation technology to provide for the development of a 
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statewide broadband network plan, which is to be included 
in the secretary's state information technology strategic 
plan, and Laws 2017, ch. 45, § 2, removed references to the 
information technology commission, and revised the duties 
of the secretary of information technology due to the termi- 
nation of the information technology commission. 

Laws 2017, ch. 45, § 2, effective June 16, 2017, removed 
references to the information technology commission, 


and revised the duties of the secretary of information > 


technology due to the termination of the information 
technology commission; in Subsection B, Subparagraph 
B(9)(c), after "budgeting", changed "record-keeping" to 
"recordkeeping"; and in Subsection C, Paragraph C(11), 
after "appropriate interim legislative committee", de- 
leted "and the information technology commission", and 
after "recommendations to the legislative committees", 
deleted "and the commission", in Paragraph C(13), after 
"monitoring compliance with strategies", deleted "recom- 
mended by the information technology commission", in 
Paragraph C(14), after "written reports to the", deleted 
"information technology commission and", and deleted 
former Paragraph C(16) and redesignated Paragraph 
C(17) as Paragraph C(16). 

Laws 2017; ch:°7, § 2, effective June 16, 2017, required 
the secretary of information technology to provide for 
the development of a statewide broadband network plan 
which is to be included in the secretary's state information 


9-27-8 


+ technology strategic plan; and in Subsection F, added 


Paragraphs F(4) and F(5). 

The 2009 amendment, effective June 19, 2009, in Para- 
graph (6) of Subsection B, after "provision of services to", 
changed "executive" to state"; in Paragraph (1) of Subsec: 
tion C, after "reduction of", added "duplicate or redundant" 
and after "software", deleted "redundancy"; in Paragraph 
(2) of Subsection C, after "proposals and", deleted "contract 
vendor" and added "other executive agency"; in Paragraph 
(4) of Subsection C, at the end of the sentence, after "ad- 
ministration", deleted "provided, however, that this does 
not apply to maintenance contracts or agreements that 
were in place or approved before July 1, 2009"; in. Para- 
graph (8) of Subsection C, after "structures of", changed 


' "executive" to "state"; in Paragraph (10) of Subsection C, at 


the end of the sentence, added "and is in compliance with 
the Procurement Code"; in Paragraph (11) of Subsection 
C, after "written recommendations", added "by Novem- 
ber 14 of each year"; after "administration", added "and by 
November 21 of each year to"; and at the end of the sen- 
tence after "technology commission", added the remain- 
der of the sentence; added Paragraphs (14) through (16) 
of Subsection C; in Subsection D, added the last sentence; 
added Subsection E; and in Subsection F, after "executive 
branch", added "and update it at least once every three 
years, which plan shall be available to agencies by July 31 
of each year". 


9-27-7. Information technology rate committee; membership; duties. 


A. The "information technology rate committee" is created. The committee consists of seven 


members as follows: 


(1) five members appointed by the governor from executive agencies that use information 
technology services and pay rates to an internal service fund; ; 
(2) the secretary of finance and administration, who shall serve as chair of the committee; and 


(3) the secretary of information technology. 


B. The information technology rate committee shall: 
(1) review the rate and fee schedule proposed by the secretary; 
(2) ensure that the rate and fee schedule complies with the federal office of management 


and budget circular A-87 or its successor directive; 


(3) consider for approval an equitable rate and fee schedule based on cost recovery for 
state agencies that use information technology services and pay rates to an internal service fund, 


with priority service to public safety agencies; 


(4) present the committee's proposed rate and fee schedule by June 1 of each year to the 
office of the governor, the department of finance and administration and the legislative finance 


committee; and 


(5) by July 15 of each year, implement a rate and fee schedule based on the committee's 
recommendations; provided, however, that a reduction in rates or fees by the department shall not 
require the committee’ 8 approval if the reduction is based on cost recovery and if the pominietse is 


notified timely. 


History: Laws 2007, ch. 290, § 7; 2009, ch. 146, § 3. 

The 2009 amendment, effective June 19, 2009, added 
Paragraph (2).of Subsection B; in Paragraph (8) of Sub- 
section B, at the beginning of the sentence, deleted "pur- 
pose" and added "consider for approval"; in Paragraph (4) 
of Subsection B, after "fee schedule", added "by June 1 of 


each year"; and in Paragraph (5) of Subsection B, after 
"committee's recommendations", deleted "and input from 
the office of the governor, the department of finance and 
administration and the legislative finance committee" and 
added the remainder of the sentence. 


9-27-8. Organizational units of the department; powers and duties 
specified by law; access to information. 


Anna organizational units of the department and the officers of those units specified by law 
shall have all of the powers and duties enumerated in the specific laws involved. However, the 
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carrying out of those powers and duties shall be subject to the direction and supervision of the 
secretary, who shall retain the final decision-making authority and responsibility for the adminis- 
tration of any such laws. The department shall have access to all information technology records, 
data and information of other executive branch departments, agencies and institutions, including 
its own organizational units, not specifically held confidential by law. 


History: Laws 2007, ch. 290, § 8. Effective dates. — Laws 2007, ch. 290, § 28 made 


the Department of Information Technology Act effective 
July 1, 2007. 


9-27-9. Repealed. 


Repeals. — Laws 2017, ch. 45, § 1 repealed 9-27-9 powers and duties, effective July 1, 2018. For provisions 


NMSA 1978, as enacted by Laws 2007, ch. 290, § 9, relat- of former section, see the 2018 NMSA 1978 on NMOne 
ing to the information technology commission, creation, Source.com. ; ; 


9-27-9.1. Termination of agency life; delayed repeal. 


The information technology commission is terminated July 1, 2017 pursuant to the provisions of 
the Sunset Act [12-9-11 through 12-9-21 NMSA 1978]. The commission shall continue to operate 
according to the provisions of the Department of Information Technology Act until July 1, 2018. 
Effective July 1, 2018, Section 9-27-9 NMSA 1978 (being Laws 2007, Chapter 290, Section 9, as 
amended) is repealed. 


History: Laws 2017, ch. 45, § 1. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates, — Laws 2017, ch. 45 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-27-10. Temporary provision; transfer of functions, personnel, 
property, contracts and references in law. 


A. The transfer of functions, personnel, appropriations, money, records, equipment, supplies, 
other property and contractual obligations of the office of the chief information officer, the informa- 
tion technology commission, pursuant to the Information Technology Management Act, and the 
communications division, information systems division, radio communications bureau and tele- 
communications bureau of the general services department is approved and transferred to the 
department of information technology. All references in law to the office of the chief information 
officer, the information technology commission, pursuant to the Information Technology Manage- 
ment Act, and the communications division, information systems division, radio communications 
bureau and telecommunications bureau of the general services department shall be deemed to be 
references to the department of information technology. — 

B. It is the intent of the legislature that consolidation of state services and programs into the 
department of information technology be accomplished as quickly as practicable, without disrup- 
tion in information technology services to executive agencies. 

C, At the time of transfer of an agency or program, all personnel, money, appropriations; re- 
cords, files, furniture, equipment and other property related to that agency or program shall be 
transferred to the department of information technology. The governor's office and the state bud- 
get division of the department of finance and administration shall assist in the identification of 
personnel, money, appropriations and property to be transferred.and shall certify to the legisla- 
ture that resources transferred from other agencies to the department of information technology 
are sufficient to continue the same level of services. 

D, Contractual and other obligations of an agency or program shall be obligations of the de- 
partment of information technology. 

E. After the effective date of the transfers provided in Subsection B of this section, references 
in law to the programs being transferred shall be deemed to be references to the department of 
information technology. 
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F. The secretary of information technology shall provide periodic updates to the legislative fi- 
nance committee and other appropriate interim legislative committees on the progress of the tran- 
sition and integration plan and the establishment of the department of information technology. By 
November 1, 2007, the secretary shall provide the legislative finance committee and other appro- 
priate interim legislative committees with a comprehensive plan to provide information technol- 
ogy services for all executive branch agencies, including recommendations, if any, for the transfer 
of additional information technology services or programs from other agencies to the department 
of information ’technology. 


History: Laws 2007, ch. 290, § 26. Effective dates. — Laws 2007, ch. 290, § 28 made 
the Department of Information Technology Act: effective 
July 1, 2007. 


9-27-11. Equipment replacement plans; equipment replacement 
revolving funds. 


A. In order to plan for the expenditure of capital investments necessary to provide goods and 
services to the state and its agencies and to local public bodies and other enterprise customers, the 
department shall establish and maintain an equipment replacement plan for each of the depart- 
ment's enterprise functions. No later than September 1 of each year, the plans shall be submitted 
to the department of finance and administration and the legislature, accompanied by a reconcili- 
ation report of the preceding fiscal year reflecting financial activity in each of the equipment re- 
placement revolving funds established pursuant to this section. 

B. Upon the request of the secretary, the state treasurer shall establish in.the state treasury 
such "equipment replacement revolving funds" as are necessary to administer each of the depart- 
ment's enterprise functions. The revolving funds shall consist of legislative appropriations to the 
funds and transfers made to the funds pursuant to Subsections C and D of this section. Income 
from investment of the revolving funds shall be credited back to the funds, and money in the funds 
shall not revert at the end of a fiscal year. Expenditures from the funds shall only be made pursu- 
ant to an appropriation from the legislature and only for the purpose of acquiring and replacing 
capital equipment and associated software used to provide enterprise services. pursuant to the 
department's equipment replacement plans. 

C;. The department shall record amounts due to the spice replacement revphving funds 
each fiscal year, based on.the calculation of amortization and depreciation applicable to each en- 
terprise service. as reflected in the department's published.cost.structures.for calculation of rates 
for services. Transfers to. the funds shall be made from the operating funds of each enterprise 
in amounts. that reconcile with the recorded amounts due. The recording of amounts due to the 
equipment replacement revolving funds and the transfer of the funds shall be consistent with gen- 
erally accepted accounting principles. 

D. The department may make initial transfers from its operating funds to establish the begin- 
ning fund balances as of July 1, 2008. 


History: Laws 2008, ch. 84, § 2; 2009, ch. 146, § 5; The 2009 amendment, effective June 19, 2009, in Sub- 


2017, ch. 45, § 3. section A, in the second sentence, deleted ' ‘December [ks 
The 2017 amendment, effective June 16, 2017, in Sub- °' and added "September 1"; in Subsection B, in the last sen- 

section A, after "the department, of finance and adminis- tence; added "and associated software"; and in Subsection 

tration", deleted "the information technology commission". C, in the first sentence, added "amortization and". 


9-27-12. Human resources; accounting and management reporting. Bq 


The department shall: 

A. enter into.a memorandum of apy ae mera with the detidnimaehs of Grist and adminis- 
tration for the joint design, development, acquisition and implementation of the statewide human 
resources, accounting and management reporting system or its successor system; 


eo 
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B.. include a per employee assessment per agency that is sufficient to provide for the support, 
operation, maintenance, software upgrade or equipment replacement of the statewide human re- 
sources, accounting and management reporting system or its successor system; and 

C. ensure that an amount equal to at least the annual depreciation and amortization be depos- 
ited in a separately identifiable account for software upgrades and equipment replacement. 


History: Laws 2009, ch. 146, § 6. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 146 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


9-27-13. Telecommunications services. 


A. The secretary of information technology may hire a,communications engineer to oversee 
the engineering responsibilities of the department of information technology. The communications 
engineer shall have a.degree in either electrical engineering. with an electrical communications 
specialty or in electronics engineering. 

B. In providing telecommunications services pursuant to Chapter 15 NMSA 1978, the Wepart: 
ment of information technology shall not provide telecommunications services, including telephone, 
data and broadband services, to an entity other than those authorized pursuant to Section 15-5-1 
NMSA 1978 [9-27-20 NMSA 1978], except as is necessary to facilitate a state-mandated program, 
including distance education, telehealth or school-based health center programs. Before expansion 
or upgrade of a state-owned or state-funded telecommunications network, whether voice, data or 
video transmission, the department shall prepare a plan consistent with state law and applicable 
rules that includes an assessment of how the project would potentially affect local telecommunica- 
tions service providers and telecommunications service ratepayers. 


History: 1953 Comp., § 4-26-1, enacted by Laws 2009, ch.. 146, § 10 recompiled former 15-5-1 NMSA 1978 
1977, ch. 247, § 23; Laws 1978, ch. 124, § 3; 1980, ch. as 9-27-20 NMSA 1978, effective June 19, 2009. 
151, § 9; 1983, ch. 301, § 39; 2007, ch, 290, § 13; 1978 The 2007 amendment, effective July 1, 2007, deleted 
Comp., § 15-2-1, recompiled as § 9-27-13 by Laws former Subsection A; combined former Subsections B and 
2009, ch. 146, § 10. C as new Subsection A; in Subsection A, after "secretary 

Recompilations. — Laws 2009, ch. 146, § 10 recom- of", deleted "general services" and added “information 
piled former 15-2-1 NMSA 1978 as 9-27-18 NMSA 1978, technology"..and after "responsibilities of the .", deleted 
effective June 19, 2009, ‘division’ and added "department of information technol- 

Bracketed material. — The bracketed material was ogy"; and added a new Subsection B, 


inserted by the compiler and is not part of the law. Laws 


9-27-14. Radio communications. 


The department of information technology shall have supervisory control over all mobile or fixed 
radio equipment now owned or subsequently acquired by the executive branch or any state officer, 
department, other agency, board, commission, division or bureau of any executive state depart- 
ment or agency. This supervisory control shall include but not be limited to the determination of 
the need for, purchase, repair, maintenance, combination or disposition of radio equipment. 


History: 1953 Comp., § 4-26-2, enacted by Laws Recompilations. — Laws 2009, ch. 146, § 10 recom- 
1977, ch. 247, § 24; 1978, ch. 124, § 4; 1980, ch. 151, § 10; piled former 15-2-2 NMSA 1978 as 9-27-14 NMSA 1978, 
1988, ch. 801, § 40; 2007, ch. 290, § 14; 1978 Comp., effective June 19, 2009. 

§.15-2-2, recompiled as § 9-27-14 by Laws 2009, ch. 
146, § 10. 


9-27-15. Lease of radio communications network; conditions and 
requirements. 


In exercising supervisory control pursuant to Section 15-2-2 NMSA 1978 [9-27-14 NMSA 1978], 
the department of information technology may lease to a private entity excess capacity relating to 
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the provision of two-way radio services on its radio communications prqpenty, including buildings, 
towers or antennas, provided that: 

A. the lease conforms with competitive procurement a5 of the Procurement, Code 
[13-1-28 through 13-1-199 NMSA 1978]; ) 

B. the lease is for anequal value-exchange of money or property 

C. the secretary of information technology certifies that the excess capacity will be available 
for at least the duration of the lease; iA 

D. if the lease exceeds ten years, the lease is first approved by the Bint Bedrd of fii Abd: 

E. the department of information technology has submitted to the legislative finance commit- 
tee a detailed plan for the use of excess capacity being leased and an assessment of how the lease 
will affect public sector uses and local telecommunication service providers; and 

F. income from the leases shall be deposited to the credit of the department of ine eee 
technology and used to carry out the Sooo of the pet toae 3 ; 


History: 1978 Comp., § 15-2-2.1, enacted by Laws "15-2-2.1. Lease of radio ithe ace ages network; con- 
1997, ch. 263, § 1; 2007, ch. 288, § 2; 2007, ch. 290, § 15; ditions and requirements. 
recompiled as § 9-27-15 by Laws 2009, ch. 146, § 10. _ In exercising supervisory ~tnein pursuant to Sec- 
Recompilations. — Laws 2009, ch. 146, § 10 recom- ~ tion 15-2-2 NMSA 1978, the radio communications bureau 
piled former 15-2-2.1 NMSA 1978 as 9-27-15 NMSA 1978, of the communications division of the general services de- 
effective June 19, 2009. partment may lease'to a private entity excess capacity on 
Bracketed material, — The bracketed material was its radio communications. property, including buildings, 
inserted by the compiler and is not part of the law. Laws towers or antennas, provided that: 
2009; ch. 146, § 10 recompiled former 15-2-2 NMSA 1978 A. the lease conforms with competitive procurement 
as 9-27-14 NMSA 1978, effective June 19, 2009. . requirements of the Procurement.Code; 
2007 Multiple Amendments. -- Laws 2007, ch, 288, B. the lease is for an equal value: exchange of money 
§ 2, effective June 15, 2007, and Laws 2007, ch. 290, § 15, or property; — 
effective July 1, 2007, both enacted amendments to this C. the secretary of general services certifies that the 
section. Pursuant to 12-1-8 NMSA 1978, Laws 2007, ch. excess capacity will be available for at least the duration 
290, § 15, as the last act signed by the governor, has been of the lease; 
compiled into the NMSA 1978 as set out above, and Laws D. if the lease exceeds ten years, the lease i is first ap- 
2007, ch. 288, § 2, while not compiled pursuant to 12-1-8 proved by the state board of finance; 
NMSA 1978, is set out below. E. the radio communications bureau has submitted to 
Laws 2007, ch. 290, § 15 [set out above], effective the legislative finance committee a detailed plan for the 
July 1, 2007, ‘duthorized the department of information use of excess capacity being leased and an assessment of 
technology radio communications to lease a private excess how the lease will affect public sector uses and local tele- 
capacity relating for two-way radio services. communications service providers; and 
Laws 2007, ch. 288', § 2 [set out below], effective F. income from the leases shall be deposited to the 
June 15, 2007, in Subsection E, added local telecommuni- credit of the radio communications bureau. and pee’ to 
cation service providers to the plan and provided: carry out the duties of the bureau." 


9-27-16. Service charge. 


A. The department of information technology shall rade a fee to the state or any officer, 
agency, department, division, board or commission of the state for any services rendered in the 
exercise of its supervisory control. | : 

B. Fees shall be fixed by the secretary of information technology. 

C. Income from fees collected shall be deposited to the credit of the department of information 
technology and used to carry out the duties of the department. 

D. The department of information technology may provide two-way radio services to counties 
and municipalities at the same rates SHATESs state agencies. 


History: 1953 Comp., § 4-26-2.1, enacted by Laws Recompilations. — Laws 2009, ch. 146, § 10 recom- 


1970, ch. 71, § 1; 1975, ch. 214, § 1; 1977, ch. 247, § 25; piled former 15-2-3 NMSA 1978 as 9-27-16 NMSA 1978, 
1978, ch. 124, § 5; 1980, ch. 151, § 11; 1983, ch. 301, effective June 19, 2009. 


§ 41; 2007, ch, 290, § 16; 1978 Comp., § 15-2-3, recom- 
piled as § 9-27-16 by Laws 2009, ch. 146, § 10. 


9-27-17. Exclusion from jurisdiction. 


The department of information technology shall not have supervisory control over: 
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9-27-20 


A. - the use of radio equipment, except as to the technical requirements of the equipment or un- 
less the equipment is used by one or more agencies, and the Siar of information technology 


must determine priority of use; 


B,. the radio equipment of the department of military affairs, except the department of infor- 
mation technology may maintain all radio equipment owned by the department of military affairs 
that interfaces with state-owned radio equipment; or 

C. unless otherwise directed by the secretary of information technology, radio equipment that 
is incidental to a Eases that is poise: a telephone system. 


History: 1953 Comp., § 4-26-3, enacted by Laws 
1966, ch. 32, § 3; 1971, ch. 115, § 1; 1977, ch. 247, § 26; 
1978, ch. 124, § 6; 1980, ch. 151, § 12; 1983, ch, 301, 
§ 42; 2007, ch. 290, § 17; 1978 Comp., § 15-2-4, recom- 
piled as § 9-27-17 by Laws 2009, ch, 146, § 10, 


9-27-18. Property transfer. 


Recompilations. — Laws 2009, ch, 146, §.10 recom- 
piled former 15-2-4 NMSA 1978.as 9-27-17 NMSA 1978, 
effective June 19, 2009. 


Ownership of all radio communication property at mountaintop or remote sites, including build- 
ings, towers, antennas, emergency power plants and radio equipment owned by the New Mexico 
state police, department of transportation, department of game and fish and forestry division of 
the energy, minerals and natural resources department, is transferred to the department of infor- 


mation technology. 


History: 1953 Comp., § 4-26-4, enacted by Laws 
1971, ch. 115, § 2; 1977, ch, 247, § 27; 1978, ch. 124, § 7; 
1980, ch. 151, § 13; 1983, ch. 301, § 43; 2007, ch. 290, 
§ 18; 1978 Comp., § 15-2-5, recompiled as § 9-27-18 by 
Laws 2009, ch. 146, § 10. 


Recompilations. — Laws 2009, ch. 146, §°10 recom- 
piled former 15-2-5 NMSA 1978 as 9-27-18 NMSA 1978, 
effective June 19, 2009. 


9-27-19. Transfer of property; custody and control. 


The radio equipment purchased in accordance with Laws 1972, Chapter 74 by the facilities man- 
agement division of the general services department is transferred to the department of informa- 
tion technology. The department has the custody and control of the transferred radio equipment. 


History: 1953 Comp., § 4-26-7, enacted by Laws 
1975, ch. 214, § 4; 1977, ch. 247, § 29; 1978, ch. 124, 
§ 10; 1980, ch. 151, § 15; 1983, ch. 301, § 44; 2007, ch. 
290, § 19; 1978 Comp., § 15-2-8, recompiled as § 9-27- 
19 by Laws 2009, ch. 146, § 10; 2013, ch. 115, § 8. 


‘The 2018 amendment, effective June 14, 2013, 
changed the name of the property control division of the 
general services department to the facilities management 
division; and deleted "property control" and added "facili- 


ties management" before "division". 
Recompilations. — Laws 2009, ch. 146, § 10 recom- 
piled former ‘15-2-8 NMSA 1978 as 9-27-19 NMSA 1978, 
effective June 19, 2009. 


9-27-20. Telecommunications; duties. 


A. The department shall enter into necessary agreements to provide, where feasible, a telecom- 
munication network and related facilities to all executive, legislative and judicial branches. Noth- 
ing in this section shall be construed to apply to the provision of a telecommunication network and 
related facilities to political subdivisions of the state. 

B. Pursuant to Section 9-27-13 NMSA 1978, the department may, where feasible and economi- 
cal, provide a telecommunication network and related facilities to educational institutions that 
request to be included in the telecommunication network and shall enter into the necessary con- 
tractual agreements with telecommunication providers to provide the telecommunication network 
and related facilities to educational institutions that request to be included in the telecommunica- 
tion network. 

C. Pursuant to Sections 9-27-6 and 9-27-13 NMSA 1978, the department and the public educa- 
tion department shall coordinate to apply for reimbursements from the federal universal service 
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fund pursuant to Section 254 of the federal Telecommunications Act of 1996, 47 U.S.C. 254, as such 
section existed on January 1, 2006, on behalf of state agencies, political subdivisions and educa- 
tional institutions as available for telecommunication network services. 

D. Pursuant to Section 9-27-7 NMSA 1978, the department shall establish a rate structure 
based on actual costs, including necessary administrative expenses, and shall charge ommenee 
according to such rate structure. yo 


History: Laws 1963, ch. 181, § 1; 1953 Comp., § 6-1- telecommunication network according to that rate struc- 
24; Laws 1965, ch. 225, § 1; 1977, ch. 247, § 61; 1978, ture; after the heading, added the subsection designation 
ch. 124, § 11; 1980, ch. 151, § 17; 1988, ch. 301, § 57; "A" to the first paragraph of the section; in Subsection A, 
2007, ch. 288, § 3; 2007, ch. 290, § 20; 1978 Comp., § 15- after "The department", deleted "of information technol- 
5-1, recompiled as § 9-27-20 by Laws 2009, ch. 146, ogy", after "where feasible, a", deleted "central telephone 
§ 10; 2017, ch. 7, § 3. system, including wide-area telephone service" and 

Recompilations. — Laws 2009, ch. 146, § 10 recom- added "telecommunication network", after "the provision 
piled former 15-5-1 NMSA 1978 as 9-27-20 NMSA 1978, of a", deleted "central telephone system" and added "tele- 
effective June 19, 2009. communication network"; and added new Subsections B, 

The 2017 amendment, effective June 16, 2017, re- C, and D. 
quired the department of information technology to Repeals. — Laws 2017, ch. 7, § 10, repealed Laws 2007, 
enter into the necessary agreements to provide a tele- ch. 888 [288], § 3, effective June 16, 2017, which enacted 
communication network to all executive, legislative and amendments to this section but was not compiled because 
judicial branches, allowed the department to provide a it could not be reconciled with Laws 2007, ch. 290, § 20, 
telecommunication network to educational institutions which as the last act signed by the governor, was compiled 
that request to be included in the network, required the into the NMSA 1978. 
department of information technology and the public The 2007 amendment, effective July 1, 2007, required 
education department to apply for federal reimburse- the department of information technology to enter into 
ments for telecommunication network services, and re- agreements to provide a central telephone system for 
quired the department of information technology to es- state governmental branches, except for political Subd 


tablish a rate structure and to charge participants in the sions of the state. 


9-27-21. Central telecommunication network services; staff; budget. 


The telecommunications bureau of the enterprise services division of the department shall pro- 
vide the staff and material necessary to properly and adequately operate the central telecommuni- 
cation network. The budget for the central telecommunication network shall be approved as part 
of the total operating budget of the department. 


History: Laws 1963, ch. 181, § 2; 1953 Comp., § 6-1- technology to provide the staff and material necessary to 
25; Laws 1965, ch, 225, § 2; 1977, ch. 247, § 62; 1978, operate the central telecommunication network; in the 
ch, 124, § 12; 1980, ch. 151, § 18; 1988, ch. 301, § 58; catchline, deleted "telephone" and added "telecommunica- 


1978 Comp., § 15-5-2, recompiled and amended as tion network"; in the first sentence, after "adequately op- 
§ 9-27-21 by Laws 2009, ch. 146, § 7; 2017, ch. 7, § 4. erate the central", deleted "telephone system" and added 

Recompilations. — Laws 2009, ch. 146, § 7 recom- "telecommunication network"; and in the second sentence, 
piled and amended former 15-5-2 NMSA 1978 as 9-27-21 after "budget for the central", deleted "telephone system" 
NMSA 1978, effective June 19, 2009. and added "telecommunication network", 

The 2017 amendment, effective June 16, 2017, re- The 2009 amendment, effective June 19, 2009, added 
quired the telecommunications bureau of the enter- "of the enterprise services division of the department" and 
prise services division of the department of information after "operating budget of the", deleted "general services". 


9-27-22. Charges for central telecommunication network services. 


Departments, institutions and agencies participating in the central telecommunication network 
shall be charged a pro rata and equitable share of the total monthly costs of the service. This de- 
termination is to be made by the department. Toll calls not covered by the wide-area telephone 
service and supplemental equipment shall be segregated and paid for by agencies, institutions and 
departments making the calls or using the supplemental equipment. 


History: 1953 Comp., § 6-1-26, enacted by Laws Recompilations. — Laws 2009, ch. 146, § 10 recom- 
1963, ch. 181, § 3; 1965, ch. 225, § 8; 1977, ch. 247, § 68; piled former 15-5-3 NMSA 1978 as 9-27-22 NMSA 1978, 
1978, ch. 124, § 13; 1980, ch. 151, § 19; 1983, ch. 301, effective June 19, 2009. 


§ 59; 2007, ch. 290, § 21; 1978 Comp., § 15-5-3, recom- The 2017 amendment, effective June 16, 2017,. re- 
piled as § 9-27-22 by Laws 2009, ch. 146, § 10; 2017, placed "telephone system" with "telecommunication 
ch. 7, § 5. network" in the provision for charges for participat- 


ing in the central telecommunication network; in the 
catchline, after "central", deleted "telephone" and added 
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"telecommunication network"; in the first sentence, after 
"participating in the central", deleted "telephone system" 
and added "telecommunication network"; and in the 


second sentence, after "by the department", deleted "of 
information technology". 


9-27-23. Deposit of money. 


The department shall order the deposit or transfer monthly to a fund known as the "central 
telecommunication network fund" the amount of money owed by each department, institution and 
agency utilizing the central telecommunication network, State institutions and agencies shall adopt 
such accounting procedures as are prescribed by the department of finance and administration for 


the handling of payments with reference to the central telecommunication network. 


History: 1953 Comp., § 6-1-27, enacted by Laws 
1968, ch, 181, § 4; 1965, ch. 225, § 4; 1977, ch. 247, § 64; 
1978, ch. 124, § 14; 1980, ch. 151, § 20; 1983, ch. 301, 
§ 60; 2007, ch. 290, § 22; 1978 Comp., § 15-5-4, recom- 
piled as § 9-27-23 by Laws 2009, ch: 146, § 10; 2017, 
ch. 7, § 6. 

Recompilations. — Laws 2009, ch. 146, § 10 recom- 
piled former 15-5-4 NMSA 1978 as 9- 27- 23 NMSA 1978, 
effective June 19, 2009. 

The 2017 amendment, effective June 16, 2017, re- 
quired the department of information technology to 


9-27-24. Appropriation. | 


deposit the money that is owed by each department, in- 
_ stitution and agency participating in the telecommunica- 


tion network into the telecommunication network fund; 
after ""The department", deleted "of information technol- 
ogy", after "known as the 'central'", deleted "telephone 


- services" and added "telecommunication network", after 


“utilizing the central", deleted "telephone system" and 
added "telecommunication network", and after "reference 
to the central", deleted "telephone system" and added 
"telecommunication network", 


All income to the central telecommunication network fund is appropriated to carry out the pur- 
poses of Sections 9-27-20 through 9-27-25 NMSA 1978 or their successor recompiled sections. Pay- 
ments from the central telecommunication network fund shall be made on vouchers signed by the 


secretary or the secretary's designee. 


History: 1953 Comp., § '6-1-28, enacted by Laws 
1963, ch. 181, § 5; 1965, ch. 225, § 5; 1977, ch. 247, § 65; 
1978, ch. 124, § 15; 1983, ch, 301, § 61; 1978 Comp., 
§ 15-5-5, recompiled and amended as § 9-27-24 by 
Laws 2009, ch. 146, § 8; 2017, ch. 7, § 7. 

Recompilations. — Laws 2009, ch. 146, § 8 recom- 
piled and amended former 15-5-5 N MSA 1978 as 9- 27-24 
NMSA 1978, effective June 19, 2009. 

The 2017 amendment, effective June 16, 2017, pro- 
vided that all income to the central telecommunication 


network be appropriated to carry out the purposes of the 
central telecommunication network; after "to the central", 
deleted "telephone services" and added "telecommunica- 
tion network", after "Sections", deleted "15-5-1 through 
15-5-6" and added "9-27-20 through 9-27-25",.and after 
"from the central", deleted "telephone services" and added 
"telecommunication network". 

The 2009 amendment, effective June 19, 2009, added 
"or their successor recompiled sections". 


9-27-25. Participation or exclusion of agency, department or institution. 


All departments, institutions and agencies of the state government to the extent that it is practi- 
cal and feasible shall participate in the central telecommunication network. No agreement for any 
leased or purchased telephone service or for purchase of any telephone equipment shall be entered 
into by any department, institution or agency of the state participating in the central telecommu- 
nication network, except those institutions enumerated in Article 12, Section 11 of the constitution 
of New Mexico, except upon prior written approval of the secretary or the secretary's designee. If, 
on the basis of a technical survey, it is found to be infeasible or impractical to include particular 
agencies, departments or institutions in the central telecommunication network, the secretary or 
the secretary's designee may exclude them. In the event of exclusion of any agency, department or 
institution, the secretary or the secretary's designee shall file a written statement, certifying the 
reasons therefor, with the state records center. 


§ 21; 1983, ch. 801, § 62; 1978 Comp., § 15-5-6, recom- 
piled and amended as § 9-27-25 by Laws 2009, ch. 
146, § 9; 2017, ch. 7, § 8. 


History: 1953 Comp., § 6-1-29, enacted by Laws 
1963, ch. 181, § 6; 1965, ch. 225, § 6; 1973, ch. 79, § 1; 
1977, ch. 247, § 66; 1978, ch. 124, § 16; 1980, ch. 151, 
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Recompilations. — Laws 2009, ch. 146,.§:9 recom- substituted "telecommunication network" for ‘telephone 
piled and amended former 15-5-6 NMSA 1978 as 9-27-25 system" throughout the section. © 
NMSA 1978, effective June 19, 2009. The 2009 amendment, effective June 19, 2009, in the 

The 2017 amendment, effective June 16, 2017, pro- second sentence, deleted "director of the communications 
vided that every department, institution or agency of the division" and added "secretary or the secretary's desig- 
state government shall participate in the central telecom- nee"; and in the last sentence, deleted "director of the com- 
munication network unless excluded by the secretary of munications division" and added "secretary or the secre- 
information technology or the secretary's designee; and tary's designee". 


9-27-26. Indian nations, tribes and pueblos; statewide sipdine taden a right- 
of-way agreement. | 


Indian nations, tribes and pueblos may connect to the statewide broadband network in exchange 
fora right-of-way agreement with the chief information officer. The chief information officer shall 
apply for reimbursements from the federal universal service fund pursuant to Section 254 of the 
federal Telecommunications Act of 1996, 47 U.S.C. 254, as such section existed on January 1, 2006, 
on behalf of Indian nations, tribes and pueblos that execute a‘right-of-way agreement. 


History: Laws 2017, ch. 7, § egies IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates, — weir 2017, ch. 7 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


9-27-27. Library broadband infrastructure fund; created. 


A. The “library broadband infrastructure fund" is created in the state treasury. The fund con- 
sists of money appropriated by the legislature, federal money granted to the state for the purposes 
of the fund, income from investment of the fund and money otherwise accruing to the fund. Money 
in the fund shall not revert to any other fund at the end ofa fiscal year. The department of infor- 
mation technology shall administer the fund, and money in the fund is subject to appropriation by 
the legislature to the department of information technology to provide: 

(1). matching: money. for peas to bring broadband infrastructure to pubis, tribal and 
school libraries; 

(2) support for grant application preparation and compliance; and 

(3) planning and data acquisition services to support collaborative project implementa- 
tion. 

B. Money in the fund shall be disbursed on warrants signed by the secretary of finance and 
administration pursuant to vouchers signed. by the secretary of information technology or phate sec- 
retary's authorized representative. 


History: Laws 2018, ch, 25, §.1. IV, § 23, was effective May 16, 2018, 90 days after the ad- 
Effective dates. — Laws 2018, ch. 25 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 28 


‘Homeland Security and Emergency 
Sbulon Management Department 


Sec., | ; Sec. 


9-28-1. Short title. 9-28-5. Department duties. 
9-28-2. Purpose; criminal justice law enforcement agency. 9-28-6. Cooperation with federal government; authority 
9-28-83. Definitions. of secretary; single state agency status. 
9-28-4. Homeland security and emergency management 9-28-7, Temporary provision; transfer of personnel and 
department; created; powers and duties, .. ».. property; contractual obligations; statu- 
Ke _ tory references. 
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9-28-1 HOMELAND SECURITY AND EMERGENCY MANAGEMENT DEPARTMENT 9-28-4 


9-28-1. Short title. 


Sections 1 through 6 [9-28-1 through 9-28-6 NMSA 1978] of this act may be cited as the "Home- 
land Security and Emergency Management Department Act”. 


History: Laws 2007, ch. 291, § 1. Effective dates. — Laws 2007, ch. 291, § 37 made the 
Homeland Security and Emergency Management Depart- 
ment Act effective July 1, 2007. 


9-28-2. Purpose; criminal justice law enforcement agency. 


A. The purpose of the Homeland Security and Emergency Management Department Act is to 
establish a department to: 

(1) consolidate and coordinate homeland security and emergency management functions 
to provide comprehensive and coordinated preparedness, mitigation, prevention, protection, re- 
sponse and recovery for emergencies and disasters, regardless of cause, and acts or threats of 
terrorism; 

(2) act as the central primary coordinating agency for the state and its political subdivi- 
sions in response to emergencies, disasters and acts or threats of terrorism; and 

(3) act as the conduit for federal assistance and cooperation in response to emergencies, 
disasters and acts or threats of terrorism, 

B. The department shall be considered a criminal Wr see law enforcement agency in order to 
accomplish the purposes provided in Subsection A of this section. 


History: Laws 2007, ch. 291, § 2; 2009, ch. 250, § 2. The 2009 amendment, effective April 7, 2009, in Para- 
graphs (1) through (3) of Subsection’A, after "acts", added 
"or threats"; and added Subsection B. 


9-28-3. Definitions. 


As used in the Homeland Security and Emergency Management Department Act: 
A. "department" means the homeland security and emergency management department; and 
B. "secretary" means the secretary of homeland security and emergency management. 


History: Laws 2007, ch. 291,'§ 3; 2009, ch. 250, § 3. The 2009 amendment, effective April 7, 2009, in Sub- 
section B, changed "state director" to "secretary". 


9-28-4, Homeland security and emergency management department; 
created; powers and duties. 


A. The "homeland security and emergency management department" is created in the execu- 
tive branch. The department is a cabinet department. The chief administrative and executive of- 
ficer of the department is the "secretary of homeland security and emergency management", who 
shall be appointed by the governor with the consent of the senate and hold office at the pleasure 
of the governor. 

_B. The secretary is responsible to the governor for the operation of the department. It is the 
secretary's duty to manage all operations of the department and to administer and enforce the 
laws with which the secretary or the department is charged. 

C. To perform the secretary's duties, the secretary has every power expressly enumerated in 
the laws, whether granted to the secretary or the department or any division of the department, 
except where authority conferred upon any division is explicitly exempted from the. secretary's 
authority by statute. In accordance with these provisions, the secretary shall: 

(1) except as otherwise provided in the Homeland Security and Emergency Management 
Department Act, exercise general supervisory and appointing authority over all department em- 
ployees, subject to any applicable personnel laws and rules; 
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(2) delegate authority to subordinates as the secretary deems necessary and appropriate, 
clearly delineating such delegated authority and the limitations thereto; 

(3) organize the department into those organizational units the secretary deems will en- 
able it to function most efficiently, subject to any provisions of law requiring or establishing spe- 
cific organizational units; . 

(4) within the limitations of available appropriations and applicable laws, employ and fix 
the compensation of those persons necessary to discharge the secretary's duties; 

(5) take administrative action by issuing orders and instructions, not inconsistent with 
the law, to ensure implementation of and compliance with the provisions of law for whose admin- 
istration or execution the secretary is responsible and to enforce those orders*and instructions by 
appropriate administrative action or actions in the courts; 

(6) conduct research ‘and studies that will improve the operations of the department and 
the provision of services to the residents of the state; 

(7) provide courses of instruction and practical training for employees of the department 
and other persons involved in the administration of programs, with the objective of i improving the 
operations and efficiency of administration; 

(8) prepare an annual budget of the department; 

(9) provide cooperation, at the request of heads of administratively attached agencies, in 
order to: 

(a) minimize or eliminate duplication of services and jurisdictional conflicts; 

(b) coordinate activities and resolve problems of mutual concern; and 

(c) ‘resolve by agreement the manner and extent to which the department shall provide 
budgeting, record-keeping and related clerical assistance to administratively attached agencies; and 

(10) appoint, with the governor's consent, a "director" for each division. These appointed 
positions are exempt from the provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 
Persons appointed to these-positions shall serve at the pleasure of the secretary. 

D. The secretary may apply for and receive, with the governor's approval, in the name of the de- 
partment any public or private funds, including United States government funds, available to the 
department to carry out its programs, duties or services. 

EK. The secretary may make and adopt.such reasonable and procedural rules.as may be neces- 
sary to carry out the duties of the department and its divisions. No rule promulgated by the direc- 
tor of any division in carrying out the functions and duties of the division shall be effective until 
approved by the secretary, unless otherwise provided by statute. Unless otherwise provided by 
statute, no rule affecting any person or agency outside the department shall be adopted, amended 
or repealed without a public: hearing on the proposed action before the secretary or a hearing of- 
ficer designated by the secretary. The public hearing shall be held in Santa Fe unless otherwise 
permitted by statute. Notice of the subject matter of the rule, the action proposed to be taken, the 
time and place of the hearing, the manner in which interested persons may present their views 
and the method by which copies of the proposed rule, proposed amendment or repeal of an exist- 
ing rule may be obtained shall be published once at least thirty days prior to the hearing date in 
a newspaper of general circulation and mailed at least thirty days prior to the hearing date to all 
persons who have made a written request for advance notice of hearing. All rules shall be filed in 
accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 2007, ch. 291, .§ 4; 2009, ch. 250, § 4. second sentence, after "The department is", deleted "not"; 
The 2009 amendment, effective April 7, 2009, changed and after "appointed by the governor", added "with the 
"state director" to "secretary"; in Subsection A, in the consent of the senate". 


9-28-5. Department duties. 


The department shall: 
_A. coordinate the homeland security and emergency management efforts of all state and local 
government agencies, as well as enlist Hay ek from ebony entities such as health care pro- 
viders; 
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B. apply for and accept federal funds for homeland security, administer the funds and develop 
criteria to allocate grants to local governments, tribes, state agencies and other qualified entities; 

C. act as liaison between federal, state and local agencies to effect the improved sharing of 
counterterrorism intelligence; 

D. ‘provide information to the general public and to private businesses that is essential to en- 
suring their safety and security and provide the governor with timely information relating to 
emergencies, disasters and acts of terrorism or terrorist threats; 

» KE. establish security standards for state facilities and for protection of their occupants and 
develop plans for the continuity of state government operations in the event of a threat or act of 
terrorism or other natural or man-made disaster; 

F. identify the state's critical infrastructures and assist public and private entities with devel- 
oping plans and procedures designed to implement the protective actions iad to continue 
operations; 

G. coordinate state agency and local government plans for ais moss preparedness and re- 
sponse with a focus on an all-hazards approach; 

H. coordinate law enforcement counterterrorism prevention, preparedness and response train- 
ing on a statewide basis, including training for emergency responders, government officials, health 
care providers and others as appropriate; 

I. work with emergency response and emergency management programs and provide assis- 
tance in developing and conducting terrorism response exercises for emergency responders, gov- 
ernment officials, health care providers and others; 

J. coordinate law enforcement's.and emergency responders’ response to an act of terrorism or 
terrorist threat; 

K, develop and maintain a statewide plan and strategy to manage and allocate fédetAl grant 
funds required to provide the state's emergency response community with the equipment neces- 
sary to respond to an act of terrorism involving a weapon of mass destruction; and 

L. perform such other duties relating to homeland security as may be assigned by the governor. 


History: Laws 2007, ch. 291, § 5. Effective dates. — Laws 2007, ch. 291, § 37 made the 
Homeland Security and Emergency Management Depart- 
ment Act effective July 1, 2007, 


9-28-6. Cooperation with federal government; authority of secretary; 
single state agency status. 


A. The department is authorized to cooperate with the federal government.in the administra- 
tion of homeland security’ and emergency management programs in which financial or other par- 
ticipation by the federal government is authorized or mandated under state or federal laws, rules 
or orders.,The department may enter into agreements with agencies of the federal government 
to implement homeland security and emergency management programs subject to availability of 
appropriated state funds and any provisions of state laws applicable to such agreements or par- 
ticipation by the state. 

B. The governor may by appropriate order designate the department as the single state agency 
for the administration of any homeland security or emergency management program when that 
designation is a condition of federal financial or other participation in the program under appli- 
cable federal law, rule or order, Whether or not a federal condition exists, the governor may desig- 
nate the department as the single state agency for the administration of any homeland security 
or emergency management program. No designation ofa single state agency under the authority 
granted in this section shall be made in contravention of state law. 


History: Laws 2007, ch..291, § 6; 2009, ch. 250, § 5. The 2009 amendment, effective April 7, 2009, in the 
title, changed "state director" to "secretary". 
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9-28-7. Temporary provision; transfer of personnel and property; 
contractual obligations; statutory references. 


A. On the effective date of this act, all functions, personnel, money, appropriations, records, fur- 
niture, equipment and other property of the office of homeland security or the homeland security 
advisor of the governor's office are transferred to the homeland security and emergency oe 
ment department. 

B. On the effective date of this act, all functions, personnel; money, appropriations, wecoulil 
furniture, equipment and other property of the office of emergency management and the homeland 
security and emergency management program of the department of public safety are transferred 
to the homeland security and emergency management department. 

C. On the effective date of this act, contractual obligations of the office of homeland security or 
the homeland security advisor of the governor's office or of the technical and emergency support 
division of the department of public safety or the department of public safety pertaining to the 
homeland security and emergency management program shall be binding on the homeland secu- 
rity and emergency management department. 

D. On the effective date of this act, all references in the a to the office of teininelantl security 
or the homeland security advisor of the governor's office shall be deemed to be references to the 
homeland security and emergency management department. , 

E. On the effective date of this act, references in law to the State Civil Emergency Prepared- 
ness Act shall be deemed to be references to the All Hazard Emergency Management Act [12-10-1 
through 12-10-10 NMSA 1978]. All references in law to the Emergency Management Act shall be 
deemed to be references to the Hazardous Materials Emergency pits Act [12-12-17 through 
12-12-30 NMSA 1978]. 


History: Laws 2007, ch. 291, § 35. Effective dates, — Laws 2007, ch: 291, § 37 made this 
section effective July 1, 2007. 


ARTICLE 29 
Early Childhood Education and Care Department 


Sec. 
9-29-1. Short title. 9-29-7. Assistant secretary; appointment; duties. 
9-29-2. Definitions. 9-29-8.. Department; duties. 
9-29-3, Department created; organizational units. # 29-8.1. Criminal history investigations; procedures; 
9-29-4, Secretary; appointment. confidentiality; violation; penalty. 
9-29-5. Department reorganization and organizational 9. 29-9. Records and confidentiality. 
unit creation. 9-29-10. Family, infant, toddler program. 

9-29-6. Secretary; duties and general powers. 9-29-11. Early childhood programs. 

9-29-12. Early childhood education and care finance plan. 


9-29-1. Short title. 


Chapter 9, Article 29 NMSA 1978 may be cited as the "Early Childhood Education and Care 
Department Act". 


History: Laws 2019, ch. 48, § 1; 2022, ch. 30, § 2. the following are binding on the early childhood education 

The 2022 amendment, effective July 1, 2022, changed and care department: 
"Sections 1 through 12 of this act" to "Chapter 9, Article (1) the children, youth and families denasmuente 
29 NMSA 1978". early childhood services division; and 

Temporary provisions. — Laws 2019, ch. 48, § 34 (2) the department of health’s: 
provided: (a) family, infant, toddler program; and 

A. On July 1, 2020, all programs, functions, personnel, -  (b) family first home visiting. 
appropriations, money, statutory funds, records, furniture, B. Beginning on July 1, 2020, all contractual obliga- 
equipment, supplies and other property belonging to the tions pertaining to the programs, services and entities in 
following are transferred to the early childhood education Subsection A of this section are binding on the early child- 
and care department, and all contractual obligations of hood education and care department, 
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C.. Beginning on July 1, 2020, all references in law, 
rules, orders and other official acts to the programs, ser- 
vices and entities in Subsection A of this section shall be 
deemed, references to the early childhood education and 
care department. 

Temporary provisions. 
provided: 

A. After July 1, 2019, the governor may appoint the 
secretary-designate of early childhood education and care 
and may allow the secretary-designate to appoint division 
directors to assist with the transition. The governor shall 
convene a working group made up of the secretaries of fi- 
nance and administration, early childhood education and 
care, children, youth and families and health to plan for 
the orderly transition of programs and personnel to the 
early childhood education and care department. The sec- 
retaries shall assign staff as necessary to assist the tran- 
sition. All state agencies shall assist the working group as 
requested. The following state agencies shall provide the 
following services: 

(1) the general services department shall assist 
in locating the early childhood education and care depart- 
ment in a state building or an appropriate leased facility; 

(2) the department of finance and administra- 
tion shall set up the administrative services division of 
the early childhood education and care department and 
ensure the orderly transition of administrative systems 


Laws 2019, ch. 48, § 35 


9-29-2. Definitions. 


EARLY CHILDHOOD EDUCATION AND CARE DEPARTMENT 


9-29-2 


from the children, youth and families department and the 
department of health to the early childhood education and 
care department; and 

(3) the department of information technology 
shall set up administrative, programmatic, data and other 
required systems and ensure the orderly transfer of per- 
tinent data from the children, youth and families depart- 
ment and the department of health to the early childhood 
education and care department and shall ensure the com- 
patibility of the three systems. 

B, Between July 1, 2019 and July 1, 2020, the accounts 
and financial control functions that will belong to the early 
childhood education and care department shall continue 
being performed by the administrative services divisions 
of the children, youth and families department, the pub- 
lic education department, the human services department 
and the department of health, as appropriate; provided, 
however, that the administrative services divisions of the 
children, youth and families department and the depart- 
ment of health shall provide for separate reporting of ac- 
counts and finances between the early childhood education 
and care department and the children, youth and families 
department and the department of health and shall pro- 
vide necessary administrative services related to the early 
childhood education and care department at the direction 
of the secretary of early childhood education and care. 


As used in the Early Childhood Education and Care Department Act: 


A. 
eight or thirteen; 
B. 
C. 


History: Laws 2019, ch. 48, § 2. 

Effective dates. — Laws 2019, ch. 48, § 38 made Laws 
2019, ch. 48, § 2 effective July 1, 2019. 

Temporary provisions. — Laws 2019, ch. 48, § 34 
provided: 

A. On July 1, 2020, all programs, functions, personnel, 
appropriations, money, statutory funds, records, furniture, 
equipment, supplies and other property belonging to the 
following are transferred to the early childhood education 
and care department, and all contractual obligations of 
the following are binding on the early childhood education 
and care department: 

(1). the children, youth and families department's 
early childhood services division; and 
(2) the department of health's: 
(a). family, infant, toddler program; and 
(b) family first home visiting. 

B. Beginning on July 1,.2020, all contractual obliga- 

tions pertaining to the programs, services and entities in 
Subsection A of this section are binding on the early child- 
hood education and care department. 

C.. Beginning on July 1, 2020,, all references in law, 
rules, orders and other official acts to the programs, ser- 
vices and entities in Subsection A of this section shall be 
deemed references to the early childhood education and 
care department. 

Temporary provisions. — Laws 2019, ch. 48, § 35 
provided: 

A. After July 1, 2019, the governor may appoint the 
secretary-designate of early childhood education and care 


and may allow the secretary-designate to appoint divi-. . 


sion directors to assist with the transition. The governor 
shall convene a working group made up of the secretaries 
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"child" means a person from birth to age five or, where the context otherwise provides, to age 


"department" means the early childhood education and care department; and 
"secretary" means the secretary of early childhood education and care. 


of finance and administration, early childhood education 
and care, children, youth and families and health to plan 
for the orderly transition of programs and personnel to 
the early childhood, education and care department. The 
secretaries shall assign staff,as necessary to assist the 
transition, All state agencies shall assist the working 
group as requested. The following state agencies shall 
provide the following services: 

(1). the general services department shall assist 
in locating the early childhood education and care depart- 
ment in a state building or an appropriate leased facility; 

(2) the department of finance and administra- 
tion shall set up the administrative services division of 
the early childhood education and care department and 
ensure the orderly transition of administrative systems 
from the children, youth and families department and the 
department of health to the early childhood education and 
care department; and 

(3) the department. of information technology 
shall set up administrative, programmatic, data. and other 
required systems and ensure the orderly transfer of per- 
tinent data from the children, youth and families depart- 
ment and the department of health to the early childhood 
education and care department and shall ensure the com- 
patibility of the three systems. 

B. Between July 1, 2019 and July 1, 2020, the accounts 
and financial control functions that will belong to the early 
childhood education and care department shall continue 
being performed by the administrative services divisions 
of the*children, youth and families department, the pub- 
lic education department, the human services department 
and the department of health, as appropriate; provided, 
however, that the administrative services divisions of the 
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children, youth and families department and the depart- 
ment of health shall provide for separate reporting of ac- 
counts and finances between the early childhood education 
and care department and the’children, youth and families 


9-29-4 


department and the department of health and shall pro- 
vide necessary administrative services related to the early 
childhood education and care department at the direction 
of the secretary of early childhood education and care: 


9-29-3. Department created; organizational units. 


A. The' ‘early childhood education and care deparhmenty is created as a cabinet department 


and consists of the: 
(1). administrative services division; 
(2) office of the secretary; 


(3) . child care licensing and services division; 


(4) early childhood education division; and 


(5)., early intervention services division, which consists of the: ... tate a , 


(a) home visitation bureau; and 


~(b) family, infant, toddler’program. 


B.. The office of the secretary shall include an assistant secretary. for Native American early 
childhood education and care who will be advised by the Indian education advisory council created 


pursuant to Section 22-23A-6 NMSA 1978. 


History: Laws 2019, ch. 48, § 3. 

Effective dates. — Laws 2019, ch. 48, § 38 made Laws 
2019, ch. 48, § 3 effective July 1, 2019. 

Temporary provisions. — Laws 2019, ch. 48, § 34 
provided: 

A. On July 1, 2020, all programs, functions, personnel, 
appropriations, money, statutory funds, records, furniture, 


equipment, supplies and other property belonging to the 


following are transferred to the early childhood education 
and care department, and all contractual obligations of 
the following are binding on the early childhood education 
and care department: 
(1) the children, youth and families department's 8 
early childhood services division; and 
(2) the department of health's: 
(a) family, infant, toddler program; and 
(b) family first home visiting. 

B. ‘Beginning on July 1, 2020, all contractual obliga- 
tions pertaining to the programs, services and entities in 
Subsection A of this section are binding on the early child- 
hood education and care department. 

C. Beginning on July 1, 2020, all references in law, 
rules, orders and other official acts to‘the programs, ser- 
vices and ‘entities in Subsection A of this section shall be 
deemed references to the early childhood education and 
care department. 

Temporary provisions. — Laws 2019, ch. 48, § 35 
‘provided: 

A. After July 1, 2019, the governor may appoint the 
secretary- -designate of early childhood education and care 
and may allow the secretary-designate to appoint divi- 
sion directors to assist with the transition. The governor 
shall convene a working group made up of the secretar- 
ies of finance and administration, early childhood educa- 
tion and care, children, youth and families and health to 
plan for the orderly transition of programs and person- 
nel to the early childhood education and care department. 
The secretaries shall assign staffas necessary to assist 


9-29-4, Secretary; appointment... 


the transition. All state agencies shall assist the work- 
ing group as requested. The following state agencies shall 
provide the following services: 

(1) the general services department «shall as- 
sist in locating the early childhood education and care 
department in a state building . or an appropriate leased 
facility; 

(2) the department of Season and administra- 
tion shall set up the administrative services division of 
the early childhood education and care department and 
ensure the orderly transition of administrative systems 
from the children; youth and:families department and the 
department of health to the early childhood education and 
care department; and 

(3) the department of information technology 
shall set up administrative, programmatic, data and other 
required systems and ensure the orderly transfer of per- 
tinent data from the children, youth and families depart- 
ment and the department of health to the early childhood 
education and care department and shall ensure the com- 
patibility of the three systems. 

B. Between July 1, 2019 and July 1, 2020, the accounts 
and financial control functions that will belong to the 
early childhood education and care department shall con- 
tinue being performed by the administrative services divi- 
sions of the children, youth and families department, the 
public education department, the human services depart- 
ment and the department of health, as appropriate; pro- 
vided, however, that the administrative services divisions 
of the children, youth and families department and the 
department of health shall provide for separate reporting 
of accounts and finances between the early childhood edu- 
cation and care department*and the children, youth and 
families department and the department of health and 
shall provide necessary administrative services related to 
the early childhood education and care department at the- 
direction of the secretary of early childhood education and 
care, 


r 


Cy 


The chief executive and administrativeofficer of the department is the "secretary of early child- 
hood education and care", The governor, with the advice and consent of the senate, shall appoint 
a person who.has experience in early childhood education or care programs to serve as secretary. 
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The secretary shall serve in and have the duties, responsibilities and authority of that position 
during the period before final action by the senate confirming or rejecting the secretary's appoint- 
ment. The secretary shall serve in the executive cabinet and shall serve in the role of secretary at 
the pleasure of the governor. 


History: Laws 2019, ch. 48, § 4. ~ department of health to the early childhood education and 
Effective dates. — Laws 2019, ch. 48, § 38 made Laws care department; and 
2019, ch. 48, § 4 effective July 1, 2019. (3) the department of information technology 
Temporary provisions, _ Laws 2019, ch. 48, § 35 pro- shall set up administrative, programmatic, data and other 
vided: required systems and ensure the orderly transfer of per- 
A. After July 1, 2019, the governor may appoint the tinent data from the children, youth and families depart- 
secretary-designate of early childhood education and care ment and the department of health to the early childhood 
and may allow the secretary-designate to appoint division education and care department and shall ensure the com- 
directors to assist with the transition. The governor shall patibility of the three systems. 
convene a working group made up of the secretaries of fi- B. Between July 1, 2019 and July 1, 2020, the accounts 
nance and administration, early childhood education and and financial control functions that will belong to the early 
care, children, youth and families and health to plan for childhood education and care department shall continue 
the orderly transition of programs and personnel to the being performed by the administrative services divisions 
early childhood education and care department. The sec- of the children, youth and families department, the pub- 
retaries shall assign staff as necessary to assist the transi- lic education department, the human services department 
tion. All state agencies shall assist the working group as and the department of health, as appropriate; provided, 
requested, The following state agencies shall provide the however, that the administrative services divisions of the 
following services: children, youth and families department and the depart- 
(1) the general services department shall assist ment of health shall provide for separate reporting of ac- 
in locating the early childhood education and care depart- counts and finances between the early childhood education 
ment in a state building or an appropriate leased facility; and care department and the children, youth and families 
(2) the department of finance and -administra- department and the department of health and shall pro- 
tion shall set up the administrative services division of vide necessary administrative services related to the early 
the early childhood education and care department and childhood education and care department at the direction 
ensure the orderly transition of administrative systems of the secretary of early childhood education and care. 


from the children, youth and families department and the 


9-29-5. Department reorganization and organizational unit creation. 


A. The secretary may reorganize the department. If the secretary does so, the secretary shall 
report on the reorganization to the legislature. 

B. The secretary shall, with the approval of the governor, appoint arbuebors of the ag ame Ue 
divisions. 

C. The secretary may establish within each of the department's divisions additional bureaus 
as necessary to implement the Early Childhood Education and Care Department Act. The secre- 
tary shall appoint chiefs to serve as the administrative heads of the department's bureaus. 


History: Laws 2019, ch. 48, § 5. © department of health to the early childhood education and 
Effective dates. — Laws 2019, ch. 48, § 38 made Laws care department; and 
2019, ch. 48, § 5 effective July 1, 2019. (8) the department of information technology 
Temporary provisions. — Laws 2019, ch. 48, § 35 shall set up administrative, programmatic, data and other 
provided: required systems and ensure the orderly transfer of per- 
A. After July 1, 2019, the governor may appoint the tinent data from the children, youth and families depart- 
secretary-designate of early childhood education and care ment and the department of health to the early childhood 
and may allow the secretary-designate to appoint division education and care department and shall ensure the com- 
directors to assist with the transition. The governor shall con- patibility of the three systems. 
vene a working group made up of the secretaries of finance B, Between July 1, 2019 and July 1, 2020, the accounts 
and administration, early childhood education and care, chil- and financial control functions that will belong to the early 
dren, youth and families and health to plan for the orderly childhood education and care department shall continue 
transition of programs and personne! to the early childhood being performed by the administrative services divisions 
education and care department. The secretaries shall assign of the children, youth and families department, the pub- 
staff as necessary to assist the transition. All state agencies lic education department, the human services department 
shall assist the working group as requested. The following and the department of health, as appropriate; provided, 
state agencies shall provide the following services: however, that the administrative services divisions of the 
(1) the general services department shall assist children, youth and families department and the depart- 
in locating the early childhood education and care depart- ment of health shall provide for separate reporting of ac- 
ment in a state building or an appropriate leased facility; counts and finances between the éarly childhood education 
(2) the department of finance and administra- and care department and the children, youth and families. 
tion shall set up the administrative services division of department and the department of health and ‘shall pro- 
the early childhood education and care department and vide necessary administrative services related to the early 
ensure the orderly transition of administrative systems childhood education and care department at the direction 
from the children, youth and families department and the of the secretary of early childhood education and care. 
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9-29-6. Secretary; duties and general powers. 


A... The secretary is responsible to the governor for the Beating of the sesuRadae The secre- 
tary shall manage the department's operations and ensure compliance with laws applicable to the 
department. 

B. To perform the secretary's duties, and, except as otherwise provided by law, the secbalary 
may exercise powers granted to the department. 

C. The secretary shall: 

(1). except as otherwise provided by the Early Childhood Education And Care Department 
Act, exercise general supervisory and appointing peas over New department employees i in accor- 
dance with personnel laws; 

(2) delegate power to department employees.as necessary and appropriate and, in doing 
so, clearly delineate the limits of the delegated power; 

(3) employ and fix the compensation of Sa DRaFEEE as necessary . perform the duties i im- 
posed by law on the secretary and the department; 

(4) issue administrative orders and instructions to ensure implementation of and compli- 
ance with laws the secretary is charged with administering and enforce those orders and instruc- 
tions through the courts; 

(5) conduct research and studies to improve the department's operations and its delivels 
of programs; 

(6) improve department operations and efficiency and promote the delivery of comprehen- 
sive, coordinated, culturally sensitive programs that address overall child well- being and early — 
learning; 

(7) provide courses of instruction and practical training for department employees and 
others involved in administering department programs; and 

(8) prepare an annual budget for the department. 

D. The secretary, in the name of the department and with the governor's approval, may 
apply for and receive public or private funding to carry out department programs, duties and 
services, 

E. The secretary and division directors may promulgate reasonable rules as s necessary to per- 
form the department's duties. A rule promulgated by a division director is effective only, with the 
secretary's approval. 


History: Laws 2019, ch. 48, § 6. department of health to the early childhood education and 

Effective dates. — Laws 2019, ch. 48, § 38 made Laws care department; and 
2019, ch. 48, § 6 effective July 1, 2019. (3) the department of information ‘technology 

Temporary provisions. — Laws 2019, ch. 48, § 35 shall set up administrative, programmatic, data and other 
provided; required systems and ensure the orderly transfer of per- 

A, After July 1, 2019, the governor may appoint the tinent data from the children, youth and families depart- 
secretary- designate of early childhood education and care ment and the department of health to the early childhood 
and may allow the secretary-designate to appoint division | education and care department and shall ensure. the com- 
directors to assist with the transition. The governor shall patibility of the three systems. 
convene a working group made up of the secretaries of fi- B. Between July 1, 2019 and July 1, 2020, the ac- 
nance and administration, early childhood education and counts and financial control functions that will belong 
care, children, youth and families and health to plan for to the early childhood education and care department 
the orderly transition of programs and personnel to the shall continue being performed by the administrative 
early childhood education and care department. The sec- services divisions of the children, youth and families de- 
retaries shall assign staff as necessary to assist the tran- partment, the public education department, the human 
sition. All state agencies shall assist the working group as services department and the department. of health, as 
requested. The following state agencies shall provide the appropriate; provided, however, that the administrative 
following services: services divisions of the children, youth and families de- 

(1) the general services department shall assist partment and the department of health shall provide for 
in locating the early childhood education and care depart- - separate reporting of accounts and finances between the 
ment in a state building or an appropriate leased facility; early childhood education and care department and the 
(2) the department of finance and administra- children, youth and families department and the depart- 
tion shall set up the administrative services. division of ment of health and shall provide necessary administra- 
the early childhood education and care department and tive services related to the early childhood education and 
ensure the orderly transition of administrative systems care department at the direction of the secretary of early 
from the children, youth and families department and the childhood education and care, 
ae | 
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9-29-7. Assistant secretary; appointment; duties. 


A... The secretary shall, with the consent of the governor, appoint an assistant secretary for Na- 
tive American early education and care. , 
B. .. The assistant.secretary shall: ) 

(1). be responsible to the secretary for the administration, coordination and ayerHeht of 
Indian early childhood education and care programs; 

(2) the assistant secretary shall, in cooperation with nia secretary, collaborate with state 
and federal departments and agencies, tribal governments, eligible providers and community part- 
ners to identify ways such entities can assist the Aepertzeants in the implementation of the Early 
Childhood Education and Care Department Act; 

(3) consult with the New Mexico Indian nations, tribes and pueblos for delivery of learn- 
ing guidelines in Native American language, culture and history devgnes for.tribal and nontribal 
students; 

(4) provide assistance to EcHiodt districts and educational agencies to expand appropriate 
Indian education programs for Native American infants, toddlers, children, youth and: families 
pursuant to the federal Indian Child Welfare Act of 1978; 

(5) assist with the delivery of eaeuraL relevant education and care for Native American 
children; 

(6) seek funding to establish and reacties programs related to Native American infants, 
toddlers, children, youth and families; and 

~~ (7) help ensure that Native American language and cultural considerations are included 
in programs administered through the department. 


~ History: Laws 2019, ch. 48, § 7. | Effective dates. — Laws 2019, ch. 48, § 38 made Laws 
é 2019, ch, 48, § 7 efféctive July-1, 2019. 


9-29-8, Department; duties. , ere 


The department shall: , 

A: develop priorities for department programs and the use’ of department resources based on 
state policy, national best-practice standards, By IMerte based interventions: and practices and local 
considerations and priorities; 

B. coordinate and align an early childhood education and care system ‘to: 

(1) include the family, infant, toddler program, child care, pre-kindergarten, early pre- 
kindergarten, home visitation, early head start, head start, early childhood special education and 
early intervention and family support; and 

(2) provide New Mexico families with consistent dccess to appropriate early childhood care 
and education services; 

C. administer the enue care assistance, child care facility licensing and registered child care 
home programs; 

D. ‘develop standards for the department-sponsored delivery of early childhood programs; 

E. ‘cooperate’ with other state agencies that affect children to develop common contracting pro- 
cedures and service definitions and a uniform system of access to early childhood programs; 

F. develop eegatigys reat criteria for child « care SF aCALECD and home providers licensed by ue 
department; 

G. conduct biennial assessments of child care or early learning service gaps and needs and 
establish plans to address those service gaps and needs; 

H. conduct pre-employment fingerprint-based national criminal background checks on all de- 
partment employees, including those whose employment by the department arises as a result of 
the transfer provisions of Laws 2019, Chapter 48, Section 34, and on staff members and volunteers 
of department-contracted providers whose jobs involve'direct contact with children participating 
in programs delivered by the department or those providers; 

I. provide a system of seamless transition from prenatal to early childhood programs to kin- 
dergarten; 
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J. provide consumer education and accessibility to early childhood care and education ‘pro- 
grams; 

K. advance quality early childhood education and care progieme to support the sche of 
children to prepare them for success in school; 

L, ensure effective collaboration with state and local child welfare DrGprerius: and early child- 
hood health and behavioral health programs; 

M. develop and manage effective data systems to support the necessary functions of a coordi- 
nated program; 

N. develop an aligned system of workforce development for early childhood professionals; and 

O. promote culturally and linguistically appropriate programming and provide equal educa- 
tion and care opportunities to non-English apoE families. 


History: Laws 2019, ch. 48, § 8; 2022, ch. 30, § 3. Paragraph B(2), after "access to appropriate", added "early 

The 2022 amendment, effective July 1, 2022, ex- childhood"; in Subsection C, after "child care", added "fa- 
panded the scope of the early childhood education and cility"; and in Subsection F, after "criteria for child care", 
care system; in Subsection B, Paragraph B(1), after "in- deleted "centers" and added "facilities". 


clude", added "the family, infant, toddler program", and in 


9-29-8.1. Criminal history investigations; broceduneds confidentiality; 
_ violation; penalty. 


A. To investigate the suitability of an applicant for licensure or registration as a child care 
facility or child care home programs or for employment or volunteering at a licensed child care 
facility or registered child care home program, including any facility or program that has primary 
custody of infants, toddlers and children for twenty hours or more per week, the department shall 
have access to criminal history records information furnished by the department of public safety 
and the federal bureau of investigation, subject to any restrictions imposed by federal law. 

B. An applicant for a license or registration or for employment or volunteering shall undergo a 
state and national criminal history records check, and the applicant shall submit an electronic set 
of fingerprints to the department of public safety for that purpose. The department of public safety 
shall conduct a check of state criminal history records and forward the fingerprints to the federal 
bureau of investigation for.a national criminal history records check to determine the existence 
and content of records of convictions and arrests in this state or other law enforcement jurisdic- 
tions and to generate a criminal history records check in-accordance with rules of the department 
of public safety and regulations of the federal bureau of investigation. The department of public 
safety shall review the information obtained from the criminal history records check and shall 
compile and provide that information to the early childhood education and care department. The 
early childhood education and care department shall use the information to investigate and deter- 
mine whether an applicant is qualified to hold a license or an employment or volunteer position. 
The department shall promulgate rules for the investigation and determination of qualifications. 

C, Criminal history information obtained by the department is confidential and shall be used 
only for the purpose of determining the suitability for licensure, employment or volunteer service 
and shall not be disclosed to anyone other than public employees directly involved in the decision 
affecting the applicant. 

D. A person who releases or discloses criminal history records or information Pi Rahs: in 
those records in violation of the provisions of this section is guilty of a misdemeanor and shall be 
sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 2022, ch. 30, § 4.. Effective dates. — Laws 2022, ch. 30, § 15 made Laws 
2022, ch, 30, § 4 effective July 1, 2022. 


9-29-9. Records and confidentiality. 


The department may access records and data of ier state agencies that are not made ex- 
pressly confidential by law. The department shall enter into agreements with the children, youth 
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EARLY CHILDHOOD EDUCATION AND CARE DEPARTMENT 


9-29-11 


and families department and the public education department to share and maintain confidential 
information in accordance with federal abe state sap litl io abies laws. 


History: Laws 2018, ch. 48, § 9. 


Effective dates, — Laws 2019, ch. 48, §-38 made Laws 
2019, ch, 48, § 9 effective July 1, 2020. 


9-29-10. Family, infant, toddler program. 


A. As used in this section: 


(1) “early intervention programs" means programs, including physical devalcarnea com- 
munications development, adaptive development, social and emotional development and sensory 
development programs, designed to meet the developmental needs of eligible children; 

(2). "eligible child" means a child from birth to age thirty-six months with developmental 
delay or who, according to department of health-established criteria, is at risk of developmental 


delay; and 


(3) "orogram' means the family, infant, inading program. 

B. The department is the lead state agency for the program. Through the program, the depart- 
ment shall develop and administer a statewide system of comprehensive, coordinated, multidisci- 
plinary and interagency early intervention programs to eligible children. 

C.. The parent of an eligible child may choose whether to enroll the child in the program. 

D. The children, youth and families department, the department of health, the human services 
department; the public education department and other publicly funded providers of services to 
eligible children shall collaborate with the department to provide program services and shall es- 
tablish the division of responsibilities for: providing those services in interagency agreements. 

EK. The secretary shall comply with the federal Individuals with Disabilities Education Act, 
Part C, contingent on participation by the state, including by: 

(1) establishing related policies and promulgating program rules; 

(2) implementing procedures to ensure that program services are timely delivered; . 

(3) administering and overseeing the program; 

(4) resolving complaints related to the program; 

(5) maintaining and expanding interagency and state and local coordination in imple: 


menting the program; 


(6) identifying and coordinating resources for delivering early intervention programs 


through the program; and 


(7) establishing minimum requirements to qualify pergonrial to deliver services through 


the program. 


F. The department is the custodian of money received by the state from the federal government 
for the purpose of implementing the federal Individuals with Disabilities Education Act; Part C. 


History: Laws 2019, ch. 48, § 10. 

Effective dates. — Laws 2019, ch. 48, § 88 made Laws 
2019, ch. 48, § 10 effective July 1, 2020. 

Temporary provisions. — Laws 2019, ch. 48, § 34 
provided: 

A. On July 1, 2020, all programs, functions, personnel, 


appropriations, money, statutory funds, records, furniture, — 


equipment, supplies and other property belonging to the 
following are transferred to the early childhood education 
and care department, and all;contractual obligations of 


the following are binding on the early childhood education 


and care department: 
(1) the children, youth and families aemenaie 
early childhood services division; and 


(2) the department of health's: 
(a) family, infant, toddler program; and 
(b) family first home visiting. , 

B. Beginning on July 1, 2020, all contractual obliga- 
tions pertaining to the programs, services and entities in 
Subsection A of this section are binding on the early child- 
hood education and care department. 

C. Beginning on July 1, 2020, all references in law, 
rules, orders and, other official acts to the programs, ser- 
vices and entities in Subsection A of this section shall be 


~ deemed references to the early childhood education and 


care department.’ 


9-29-11. Early childhood programs. 


A. The department shall convene an advisory council consisting primarily of eligible providers, 
community organizations, employees who reflect the demographics of the current early childhood 
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workforce throughout the state, employee representatives and representatives of the Pte 
finance committee and the department of finance and administration to: 

(1) develop an outcomes measurement plan to monitor outcomes for children and families 
receiving services through early childhood programs; " 

(2) as part of that plan, develop goals and objectives with corresponding siatatore that 
measure whether each of those objectives is reached; 

(8) as part of the work of the council, a workforce development plan shall be developed to 
include a career ladder, wage structure and professional development plan that applies to the full 
continuum of programs within the department, as well as other items nob uss yee$ by the 
secretary; and 

(4) ‘submit the plan by December 31, 2020 tis the Featictsticre! and the governor.: ; 

B. By December 31 of each year, the department shall develop and submit to the eicamniaae eof 
the governor an annual report on outcomes for children and wieisiet sie fh services whe a 
early childhood programs that includes: 

(1) the number and type of early childhood programs funded by the department, 

(2) the income levels of families served through those programs; 

(3) the reasons stated by families for applying for participation in those programs; 

(4) the number of children served through those programs, nga by county’ — 
the monthly average; 

(5). “evidence of japroeed school readiness, child development and sheers among chil 
dren served through those programs; 

(6) the number of anersaoe ~age children served through thiowe paren who en- 
ter kindergarten ready to learn; 

(7). the number and percentage of bile served eee those aaagen bY vad re- 
ceive regular immunizations; 

(8) evidence that children served through those programs are aeryad anki regularly, 

(9) retention rates, wages and*certification and education levels of those programs’ 
staff members; and 

(10) evidence that families of children artis through those Exper are engaged in 
the pttaliey 


Hare feces 2019, ch. 48, § 11. | (2) the department of health's: 


Effective dates. — Laws 2019, ch. 48, § 38 made Laws (a) ‘family, infant, toddler program; and 
2019, ch. 48, § 11 effective July 1, 2020. (b) family first home visiting. 

Temporary provisions, — Laws 2019, ch. 48, § 34 pro- B. Beginning on July 1, 2020, all contractual obliga- 
vided: tions pertaining to the programs, services and entities in 

A. On July 1, 2020, all programs, fotictiona personnel, Subsection A of this section are binding on the early child- 
appropriations, money, statutory funds, records, furniture, hood education and care department. 
equipment, supplies and other property-belonging to the ~-C. Beginning on July 1, 2020, all references in law, 
following are transferred to the early childhood education |: rules, orders and other official acts to the programs, ser- 
and care department, and all contractual obligations of vices and entities in Subsection A of this section shall be 
the following are binding on the early childhood education deemed references to the early childhood education. and 
and care department: — care department. 


(1) the children, youth and families department's 
early childhood services division; and 


9-29-12. Early childhood education and care finance plan. a 


A. The department shall prepare and update a four-year early childhood education and care 
finance plan to ‘provide the legislature and the governor with demographic information on at-risk 
children, data on the efficacy of early childhood education and care BLOBraIS and recommenda- 
tions for financing the early childhood education and care system. 

B. The department shall include in the early childhood education and care finance plan: 

(1) an identification of: 
(a) the social, emotional, cognitive, health, educational, safety and other needs and 
risk factors of children by age and location; i | 
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(b) the availability of, cost of and funding for programs that address those needs 
pam reduce those risks pale 1) type of program; 2) age of program participant; and 3) geographic 
location; 
(c) the gaps between nar needs and the brograiie that address those needs and the 
reasons for those gaps; and 
(d) the funding for each of the previous four years for programs that address those 
needs and reduce those risks; 
(2) an evaluation of the early childhood education and care system by service type; 
(3) an assessment of whether desired outcomes have been reached for each of the previous 
four years; and 
(4) recommendations for legislation, funding and other changes necessary to improve'that 
system and to close the gaps in those programs. 
C, The department shall post: prominently on its website the early childhood education and 
care finance plan in a user-friendly, searchable format. 


History: Laws 2019, ch. 48, § 12. Effective dates. — Laws 2019, ch. 48, § 38 made Laws 
i 2019, ch, 48, § 12 effective July 1, 2020. 


ARTICLE 29A 
Early Childhood Education and Care Fund 


Sec. Sec. 

9-29A-1. Early childhood education and care fund. 9-29A-3, Distribution; early diildhaod education and care 

9-29A-2, Early childhood education and care program fund; payments pursuant to federal Min- 
fund. eral Leasing Act. 


9-29A-1. Early childhood education and care fund. 


A. The "early childhood education and care fund" is created within the state treasury. The fund 
shall consist of distributions, appropriations, gifts, grants and donations. Income from investment 
of the fund shall be credited to the fund. Money in the fund shall be expended only as provided in 
this section. 

B. The state investment officer, subject to the approval of the state investment council, shall 
invest money in the early childhood education and care fund: 

(1) in accordance with the prudent investor rule set forth in the Uniform Prudent Investor 
Act [45-7-601 to 45-7-612 NMSA 1978]; and 
(2) in consultation with the state treasurer. 

C. The state investment officer shall report quarterly to the legislative finance committee and 
the state investment council on the investments made pursuant to this section. Annually, a report 
shall be submitted no later than October 1 each year to the legislative finance committee, the rev- 
enue stabilization and tax policy committee and any other appropriate interim committees. 

D. On July 1, 2021, a distribution shall be made from the early childhood education and care 
fund to the early childhood education and care program fund in the amount of twenty million dol- 
lars ($20,000,000) and on July 1, 2022 and on each July 1 thereafter, a distribution shall be made 
from the early childhood education and care fund to the early childhood education and care pro- 
gram fund in an amount equal to the greater of five percent of the average of the year-end market 
values of the fund for the immediately preceding three calendar years or thirty million dollars 
($30,000,000). 

E. In addition to the distribution pursuant to Subsection D of this section, money in the early 
childhood education and care fund may be expended in the event that general fund balances, 
including all authorized revenues and transfers to the general fund and balances in the general 
fund operating reserve, the appropriation contingency fund, the tobacco settlement permanent 
fund, the state-support reserve fund and the tax stabilization reserve, will not meet the level 
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of appropriations authorized from the general fund for a fiscal year. In that event, to avoid an 
unconstitutional deficit, the legislature may appropriate from the early childhood education and 
care fund to the general fund only in the amount necessary to meet general fund appropriations 
for that fiscal year and only if the legislature has authorized transfers from the appropriation 
contingency fund, the general fund operating reserve, the tax stabilization reserve pant the tobacco 
settlement permanent fund:that exhaust those fund balances. ) 


History: Laws 2020, ch. 3, §1;: tes by ej Effective dates. — Laws 2020, ch, 3, 4 8 made Laws 
2020, ch. 3, § 1 effective July 1, 2020. 


9-29A-2. Early childhood education and care program fund. 


The "early childhood education and care program fund".is:created as-a ec fund in 
the state treasury. The fund consists of distributions, appropriations, gifts, grants, donations and 
income from investment of the fund. The early childhood education and care department shall ad- 
minister the fund. Money in the fund is subject to appropriation by the legislature for early child- 
hood education and care services and programs. Expenditures from the fund shall be by warrant of 
the secretary of finance and administration pursuant to vouchers signed by the secretary of ently 
childhood education and care or the segretery, s authorized Sage ose 


History: Laws 2020, ch. 3, § 2. Effective dates, — Laws 2020, ch. 3, § 8 made Laws 
reriyr tS , 2020, ch..3, § 2 effective July 1, 2020. 


9-29A-3. Distribution; early childhood education and care fund; 
payments pursuant to federal Mineral Leasing Act. 


A. If, by June 30, 2022 and by June 30 of each fiscal year thereafter, the net receipts for that 
fiscal year of the money received by the state pursuant, to the federal Mineral Leasing Act exceed 
the annual average amount, the excess shall be distributed to the early childhood education and 
care fund and attributed to that fiscal year. If there is an excess amount, the distribution shall be 
made as soon as practicable. If there is not an excess amount, no distribution shall be made to the 
fund. The department,of finance and;administration shall make the calculation to determine if an 
excess amount shall be distributed. 

‘B. As used in this section, "annual average amount” means the total net.receipts attributable 
to money received by the state pursuant to the federal Mineral Leasing Act in the immediately 
preceding five fiscal years, divided by five. 


History: Laws 2020, ch. 3, § 3. Cross references. — For the federal Mineral Leasing 
Effective dates. — Laws 2020, ch. 3,.§ 8 made Laws Act, see 30 U.S.C. 
2020, ch. 3, § 3 effective July 1, 2020. 
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CHAPTER 10 


Public Officers and Harclovaee 


Art. : 
1. Qualifications, 10-1-1 to 10-1-13 
2. Bonds, 10-2-1 to 10-2-17 
3. Vacancies in Local Offices, 10-3-1 to 10-3-3 
4, Removal of Local Officers, 10-4-1 to 10-4-29 
5. Suspension of Certain Officials, 10-5-1 to 10-5-9 
6. Abandonment of Public Office or Employment, 10-6-1 to 10-6-6 
7. Compensation and Working Conditions Generally, 10-7-1 to 10-7-22 
7A. Deferred Compensation, 10-7A-1 to 10-7A-12 
7B. Group Benefits, 10-7B-1 to 10-7B-8 
7C. Retiree Health Care, 10-7C-1 to 10-7C-19 
7D. Public Employee Bargaining, Repealed 
7E. Public Employee Bargaining, 10-7E-1 to 10-7E-26 
7F. Hazardous Duty Officers' Employer-Employee Relations, 10-7F-1 to 10-7F-9 
8. Per Diem and Mileage, 10-8-1 to 10-8-8 
9. Personnel, 10-9-1 to 10-9-25 
10. State Government Internship Program, 10-10-1 to 10-10-5 
11. Retirement of Public Officers and Employees Generally, 10-11-1'to 10-11-143 
11A. Volunteer Firefighters Retirement, 10-11A-1 to 10-11A-8 
11B. Firefighters' Survivors Supplement Benefits Act, 10-11B-1 to 10-11B-5 
12. Judicial Retirement, Repealed 
12A. Magistrate Retirement, Repealed 
12B. Judicial Retirement, 10-12B-1 to 10-12B-19 
12C. Magistrate Retirement, 10-12C-1 to 10-12C-18 
13. Retirement Reciprocity, Repealed 
138A. Public Employees Retirement Reciprocity, 10-13A-1 to 10- -18A.5 
14. Social Security Coverage, 10-14-1 to 10-14-11 
15. Open Meetings, 10-15-1 to 10-15-4 
16. Governmental Conduct, 10-16-1 to 10-16-18 
16A. Financial Disclosures, 10-16A-1 to 10-16A-8 
16B. Gift Act, 10-16B-1 to 10-16B-5 
16C. Whistleblower Protection, 10-16C-1 to 10-16C-6 
16D. Sunshine Portal Transparency, 10-16D-1 to 10-16D-6 
16E. One-Stop Business Portal, 10-16E-1 to 10-16E-4 
16F. Electronic Communications Privacy, 10-16F-1‘to 10-16F-6 
16G. State Ethics Commission, 10-16G-1 to 10-16G-16 
16H. Public Employee Caregiver Leave, 10-16H-1 to 10-16H-4 
17. Miscellaneous Provisions, 10-17-1 to 10-17-12 


ARTICLE 1 
e e 
Qualifications 

Sec. Sec, 
10-1-1. Ineligibility for recess appointment after rejec- 10-1-5. Repealed. 

tion by senate. 10-1-6., Affidavits of residence; prima facie value as evi- 
10-1-2. Person convicted of crime; ineligibility for office; dence. 

exception. 10-1-7. Provisions of employment contracts. 
10-1-3, Deputies and assistants convicted of crimes; pen- 10-1-8, Failure to employ residents; penalties. 

alty for appointment or retention. 10-1-9. False affidavit to obtain employment; penalty. 


10-1-4. Women eligible for appointment. 
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Sec. 

10-1-10. Nepotism prohibited; exceptions. 

10-1-11. Payment of nepotic employees; liability of em- 
ployer and bondsmen; employment,void. 


Sec. 

10-1-12. Employment of persons advocating sabotage, 
sedition or treason prohibited; discharge of 
such persons already employed. 

10-1-13. County officers; oath; bond. 


10-1-1. [Ineligibility for recess appointment after rejection by senate.] 


No person, whose nomination or appointment to any office in the state shall have been rejected 
by the senate, shall be eligible to hold office under recess appointment. 


History: Laws 1915, ch. 61, § 1; C.S. 1929, § 96-138; 
1941 Comp., § 10-101; 1953 Comp., § 5-1-1. 

Cross references. — For constitutional-provision re- 
lating to qualifications to hold office, see N.M. Const.,.art. 
VII, § 2. 

For employment of handicapped persons, policy of the 
state, see 28-10-11 NMSA 1978. 


ANN OTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. mers, — 67 
C.J.S. Officers and Public Employees §§ 16 to 19. 


10-1-2. [Person convicted of crime; ineligibility for office; exception.] 


That no person convicted of a felonious or infamous crime, unless such person has been pardoned or 
restored to political rights, shall be qualified to be elected or appointed to any public office in this state. 


History: Laws 1912, ch. 44, § 1; Code 1915, § 3951; 
C.S. 1929, § 96-102; 1941 Comp., § 10-102; 1953 Comp., 
§ §-1-2. 

Cross references. — For the Criminal Offender Em- 
ployment Act, see 28-2-1 NMSA 1978. 

For disqualification for bribery, see 30-24-2 NMSA 1978, 


ANNOTATIONS 


Felony convictions occurring during term of of- 
fice. — A felony conviction that occurs during the term 
of an elective office disqualifies the elected official from 
continuing to hold that office effective upon entry of 
a judgment of conviction. State ex rel. King v. Sloan, 
2011-NMSC-020, 149 N.M. 620, 253 P.3d 33. 

Restoration of citizenship rights. — A convicted 
felon who was elected to the position of county commis- 
sioner became eligible to hold that office when, prior to 
taking the oath of office, she applied for and received a 
certificate of restoration of full rights of citizenship from 
the governor. Lopez v. Kase, 1999-NMSC-011, 126 N.M. 
733, 975 P.2d 346. 

Effect of appeal pending. — Person who committed 
felony by assaulting a federal officer was ineligible to run 
for governor where although a jury rendered a guilty ver- 


dict, the person was appealing the judgment. A judgment 


on a verdict of a guilty is a conviction, and the fact that an 
appeal is pending does not alter that interpretation. 1968 
Op. Att'y Gen. No. 68-98. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 63A 
Am. Jur. 2d Public Officers and Employees §§ 48 to 50. 


Validity of governmental requirement: of oath of alle- 
giance or loyalty, 18 A.L.R.2d 268. 

Conviction of offense under federal law or law of an- 
other state or country as vacating accused's holding of 
state or local office, 20 A.L:R.2d 732. 

Legislative power to prescribe qualifications for or con- 
ditions of eligibility to constitutional office, 34 A.L.R.2d 
155, 90 A.L.R.3d 900. 

What i is an infamous crime or one involving moral tur- 
pitude constituting disqualification to hold public office, 
52 A.L.R.2d 1314, 

Previous tenure of office, construction and effect of con- 
stitutional or statutory provisions disqualifying one for 
public office because of, 59 A.L.R.2d 716. 

Effect of conviction in federal court, or court. of another 
state or country, on right to hold public office, 39 A.L.R.3d 
303. 

Misconduct: removal of public officer for misconduct 
during previous term, 42.A.L.R.3d 691. 

Pardon as restoring eligibility to public office, 58 
A.L.R.8d 1191; ~ 

What constitutes conviction within statutory or consti- 
tutional provision making conviction of crime ground of 
disqualification for, removal from, or vacancy in, public of- 
fice, 10 A.L.R.5th 189, 

Validity under federal constitution of regulations, rules, 
or statutes requiring random.or mass drug testing of pub- 
lic employees or persons whose employment is regulated 
by state, local; or federal government, 86 A.L.R. Fed. 420. 

67 C.J.S. Officers and Public Employees § 22. 


10-1-3. [Deputies and assistants convicted of crimes; penalty for 
appointment or retention.] 


It shall be unlawful for any state, county, district, or municipal officer to appoint, employ, or 
retain as a deputy or assistant any person convicted of a felonious or infamous crime, unless such 
person has been pardoned or restored to political rights; and any public officer who shall know- 
ingly violate the provisions of this section shall be deemed guilty of a misdemeanor and upon 
conviction shall be punished by fine of not less than one hundred dollars [($100)] nor more than 
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five hundred dollars [($500)] and, in addition to such punishment, shall be removed from office in 
accordance with the provisions of this chapter. 


History: Laws 1912, ch. 44, § 2; Code 1915, § 3952; Employment in position other than deputy or as- 


C.S. 1929, § 96-103; 1941 Comp., § 10-103; 1953 Comp., sistant. — It would appear that the employment by the 
§ 5-1-3. commission or the chief highway engineer of a person 
Bracketed material. — The bracketed material was (convicted of a felonious crime) in any position other than 
inserted by the compiler and is not part of the law. as deputy or assistant to the commission or the chief high- 
Compiler's notes. — The 1915 Code compilers re- way engineer would not violate the statute. 1953-54 Op. 
placed "chapter 36 of the Session Laws of 1909," compiled Att'y Gen. No, 54-5952. 
as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this chap- Am. Jur, 2d, A.L.R. and C.J.S, references. — Convic- 
ter," referring to Chapter 80 of the 1915 Code, §§ 3950 to tion of offense under federal law or law of another state 
3985, compiled as 10-1-2 to 10-1-4, 10-3-1, 10-4-1 to 10-4- or country as vacating accused's holding of state or local 
29 and 10-17-5 NMSA‘1978. office, 20 A.L.R.2d 732. : ' 
Cross references. — For persons convicted of crime Effect of conviction in federal court, or court of another 
ineligible for office, see 10-1-2 NMSA 1978. state or country, on. right to hold public office, 39 A.L,R.3d 
308. 
ANNOTATIONS Pardon’ as restoring eligibility: to public office, 58 
' A " " " A.L.R.3d 1191, 
eae oy hire cee: Rae Base en 67 C.J.S. Officers and Public Employees §§ 22, 35. 


10-1-4. [Women eligible for appointment.] 


Women may hold any appointive office in the state of New Mexico. 


History: Laws 1913, ch. 60, § 1; Code 1915, § 39538; 1968 (29 U.S.C. § 206(d)) prohibiting wage discrimination 
C.S. 1929, § 96-104; 1941 Comp., § 10-104; 1953 Comp., on basis of sex, 7 A.L.R, Fed. 707. 

§ 5-1-4, Construction and application of provisions of Title VII 

Cross references. — For eligibility of women to any of 1964 Civil Rights Act making sex discrimination in em- 

‘public office, see N.M. Const., art. VII, § 2. ployment unlawful, 12 A.L.R. Fed. 15, 27 A.L.R. Fed. 274, 

For women as public officers, see N.M. Const., art. XX, . 27 A.L:R. Fed. 537, 34 A.L.R. Fed. 648) 35 A.L.R. Fed. 15, 

§ 11. ’ 62 A.L.R. Fed. 33, 110 A.L.R: Fed. 28, 116 A.L.R. Fed. 1, 

123 A.L.R, Fed. 1 ; 
ANNOTATIONS What constitutes "establishment" for purposes of § 6(d) 


(1) of Equal: Pay Act (29 USCS § 206(d)(1)), prohibiting 
wage discrimination within establishment based on sex, 
124 A.L.R. Fed.,159. 


Assistant commissioner of public lands. — Under 
this section and N.M. Const., art. XX, § 11, a woman may 
hold the appointive office of assistant commissioner of : , f. des ne 
public lands. 1919-20 Op. Att'y Gen. No. 20-2752. What constitutes termination of employee due to 

A-woman‘can hold:the office ‘of scliool! director. pregnancy in violation of Pregnancy Discrimination Act 
1909-12 Op. Att'y Gen. No. 12-934. amendment to Title VII of Civil Rights Act of 1964 (42 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- USCS § 2000e(k)), 130 A.L.R. Fed. 473, 
struction and application of provisions of Equal Pay Act of 67 C.J.S. Officers and Public Employees § 20. _ 


10-1-5. Repealed. 


Repeals. — Laws 1979, ch. 54, § 1, repealed 10-1-5 employees and percentage of residents on public works 
NMSA 1978, relating to residence requirement for public projects. = 


10-1-6. [Affidavits of residence; prima facie value as evidence.| 


Any person whose duty it is to engage or hire employees mentioned.in Section 1 of this act may 
require any person applying for such employment to file an affidavit with such person, stating his 
name and residence and that he has been a bona fide resident of the state’ of New Mexico for a period 
of one year next previous to the date of application for such employment. In all prosecutions against 
any persons for violation of the provisions of this act [10-1-6 to 10-1-9 NMSA 1978], such affidavits 
shall be received in evidence as prima facie proof of the truth of the statements therein contained. 


History: Laws 1933, ch. 68, § 2; 1941 Comp., § 10- | ANNOTATIONS 
106; 1953 Comp., § 5-1-6. wing, to | , : f ‘ 
Compiler's notes. — "Section 1 of this act;" referred Application to construction project. — This section, 
to near the beginning of the first sentence, means Laws when read together with the provisions of 10-1-7 and 10- 


1933, ch. 68, § 1, whi 0-1-5 1978, 1-8 NMSA 1978, has specific application to the construc- 
but of Da a ewan ithe or MS tion of the public works project contemplated by the inter- 
: , state streams commission (the Ute dam), and would have 
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to be considered by the commission in the carrying out of: 


the construction work. 1961-62 Op. Att'y Gen. No, 62-80. 

When production of affidavits required. — Un- 
der 6-2-1 NMSA 1978, the heads of departments may be 
compelled to produce the affidavit required under this 
section before making' payment’to any person or persons 
employed who have not: been residents of New Mexico for 
one year prior to their employment as state employees. 
1951-52 Op. Att'y Gen. No. 51-5388! 


10-1-10 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity, construction, and application of enactments relating 
to requirement of residency within or near specified gov- 
ernmental unit as condition of continued employment for 
policemen or firemen, 4 A.L.R.4th 380. 

67 C.J.S. Officers and Public Employees § 26; 81A C. J. Ss, 
States § 83. 


10-1-7, [Provisions of employment contracts. ] 


Every written contract entered into by the state of New Mexico and all political subdivisions 
thereof, including all of the departments, bureaus, boards, commissions or institutions of said state 
and all of its political subdivisions, involving the employment of persons mentioned in Section 1 
of this act shall,contain such provisions glating to employment as comply with the provisions of 
this act. ; 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
‘C.J.8. Officers and Public Employees § 26; 81A C.J.S, 
States § 83. 


History: Laws 1933, ch. 68, § 3; 1941 Comp., § 10- 
107; 1953 Comp., § 5-1-7. 

Compiler's notes. — "Section 1 of this act," referred ; 
to near the beginning of the first sentence, means Laws 
1933, ch. 68, § 1, which appeared as 10-1-5 NMSA 1978, 
but was repealed by Laws 1979, ch. 54, § 1. 


10-1-8. [Failure to employ residents; penalties. ] 


Any person, firm, corporation or association having charge of or control over the employment of 
persons mentioned in Section 1 of this act, who shall willfully refuse to comply with the provisions 
of said Section 1, shall be deemed guilty of a misdemeanor and upon conviction thereof shall be 
punished by a fine of not less than $100 nor more than $300 or by imprisonment in the county jail 
not to exceed ninety days or both such fine and imprisonment,.in the discretion of the court.. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and Cw.S, references. — 67 
C.J.S. Officers and Public Employees § 26; 81A C.J.S. 
States § 83. 


History: Laws 19338, ch. 68, § 4; 1941 Comp., §.10- 
108; 1953 Comp., § 5-1-8. 

Compiler's notes. — "Section 1 of this act," referred 
to near the beginning of the first sentence, means Laws 
1933, ch. 68, § 1, which appeared as 10-1-5 NMSA 1978, 
but was repealed by Laws 1979, ch. 54, § 1. 


10-1-9. [False affidavit to obtain employment; penalty.] 


‘Any applicant for employment mentioned in Section 1 thereof, who shall willfully file any false 
affidavit for the purpose of obtaining employment shall be deemed guilty of a misdemeanor and 
upon conviction shall be bertnonypie to the paaalues apie? ee in Section 4 Mie 1- 8 NMSA AC 
hereof. 


History: Laws 1933, ch. 68,'§ 5; 1941 Comp., § 10- ANNOTATIONS 


109; 1953 Comp,, § 5-1-9. 
Compiler's notes, — 

near the beginning of the section, means Laws 1938, ch. 

68, § 1, which appeared as 10-1-5 NMSA 1978, but was 


"Section 1 thereof " referred to. , 


Am, Jur, 2d, A.L.R. and C.J.S. references. mee GF 
~C.J.S, Officers and Public Employees § 26; 81A C.J.S, 
‘States § 83. 


repealed by Laws 1979, ch. 54, § 1. 


10-1-10. [Nepotism prohibited; exceptions.] 


It shall hereafter be unlawful for any person elected or appointed to any public office or position 
under the laws of this state or by virtue of any ordinance of any municipality thereof, to employ as 
clerk, nepulainy or assistant, in) euch office or position, whose compensation is to be paid out of public 
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10-1-10 


QUALIFICATIONS 


10-1-10 


funds, any persons related by consanguinity or affinity within the third degree to the person giv- 
ing such employment, unless such employment shall first be approved by the officer, board, council 
or commission, whose duty it is to approve the bond of the person giving such employment; pro- 
vided, that this act [10-1-10, 10-1-11 NMSA 1978] shall not apply where the compensation of such 
clerk, deputy or assistant shall be at the rate of $600 or less a year, nor fone it apply to persons 


employed as teachers in the public schools. 


History: Laws 1925, ch. 50, § 1; C.S. 1929, § 96-136; 


ANNOTATIONS 


Election of teacher's relative to school board. — 
The rule that statutes in pari materia should, as far as 
reasonably possible, be construed consistently supports, 
by reference to this section and Section 29-2-6 NMSA 
1978, the conclusion that Section 22-5-6 NMSA 1978 was 
intended only to apply to the initial hiring of teachers and 
does not affect the retention of teachers when a relative 
within the prohibited degree of consanguinity is elected 
to the school board. N.M. State Bd. of Educ. v. Board of 
Educ., 1981-NMSC-031, 95 N.M; 588, 624 P.2d 530, 

Deputy county assessor. — When salary exceeds 
$600 per year; appointment of a deputy county assessor 
without approval of the board of county commissioners is 
void. State ex rel. Sanchez v. Stapleton, 1944-NMSC-056, 
48 N.M. 463, 152 P.2d 877, 

Constitutionality. — This law is not unconstitutional 
by reason of the fact that the title merely states "An act 
relating to nepotism." 1937-38 Op. Att'y Gen. No, 38-2030. 

Legislative intent, — The legislature intended by this 
section to apply the civil law rule for determining the de- 
gree of relationship and under this method of computa- 
tion a cousin is not within the third degree, so that a pub- 
lic officer may employ his cousin as a deputy or assistant. 
1947-48 Op. Att'y Gen. No. 47-5040. 

Statute normally construed strictly. — Anti- 
nepotism statutes, being penal in nature, are normally 


strictly construed. However, no statute may be construed _ 


so as to defeat the obvious intent of the legislature. 1982 
Op. Att'y Gen. No. 82-08. 

Section inapplicable where person hired before 
relative's election. — This section would not apply to a 
person employed prior to his relative's election to the hir- 
ing authority. 1982 Op. Att'y Gen. No. 82-08. 

Brothers are related within the second degree of 
consanguinity. 1982 Op. Att'y Gen. No. 82-08. 

Employment where members of family on school 
district board. — This section does not prohibit employ- 
ment of a person in a nonteaching, supervisory capac- 
ity, although members of his immediate family serve on 
the board of the school district. 1957-58 Op. Att'y Gen. 
No. 57-201. 

When teacher's spouse on school board. — There 
is no prohibition against the spouse of a schoolteacher be- 
ing a member of the school board, but in order to prevent 
any possible conflict of interest, such school board mem- 
ber should not vote on any issue which affects his or her 
spouse individually as opposed to affecting all the teach- 
ers in the system as a group. 1964 Op. Att'y Gen. No. 64- 
7: 

When husband and wife hired. — The New Mexico 
state racing commission may hire a husband and wife to 
carry on the duties of the racing commission so long as no 
such employee is related to the commissioner within the 
degree of consanguinity prohibited by this section. 1951- 
52 Op. Att'y Gen. No. 51-5424, 

County commissioner's daughter in county de- 
partment. — The laws on nepotism do not prohibit the 
employment of a daughter of county commissioner as a 
stenographer in the county health department of the 
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county where the commissioner serves. 1957- 58 Op. Att'y 
Gen. No. 57-224. 

Sheriff's relative as deputy sheriff. — This stat- 
ute would come into play should a sheriff employ as his 
guard the regularly employed deputy sheriff since a dep- 
uty sheriff would fall within the statutory definition of 
"deputy or assistant." If such a deputy were related to the 
sheriff within the prohibited degree it would be a viola- 
tion of the law. A person temporarily employed as a guard 
might still be considered an assistant as defined by the 
statute. However, in the event of temporary employment, 
it is almost certain that the compensation paid to each as- 
sistant would be less than $600 a year, in which case, the 
prohibition would not apply, Compensation as used here is 
synonymous with salary and does not include traveling or 
other incidental expenses usually called per diem. 1961- 
62 Op. Att'y Gen. No. 61-09, 

Section is not applicable to hiring of state police 
personnel, but Section 29-2-6 NMSA 1978, pertaining 
specifically to the state police, is instead controlling. 1963- 
64 Op. Att'y Gen. No. 63-114. 

Prohibited appointments may be approved. — 
Appointments within the prohibited degree may yet be 
made if such appointments are approved by a board or 
officer whose duty it is to approve the bond of the person 
making the appointment. 1949-50 Op. Att'y Gen. No, 49- 
5247. 

Approval of district judge's employee. — As district 
judges are not bonded, there is no entity from which ap- 
proval of otherwise prohibited employment by the district 
judge may be obtained. 1979 Op. Att'y Gen. No, 79-25. 

Employment by district judge of his step- 
daughter, as his secretary, is unlawful, 1979 Op. Att'y 
Gen. No. 79-25. 

Municipality's council member is "elected public 
official". — A member of the governing body of a munici- 
pality is an "elected public officer" for purposes of the stat- 
utory prohibition against nepotism. 1982 Op. Att'y Gen. 
No, 82-08, 

Brother of council member employable where 
council member abstains from voting. — The brother 
of a member of the governing body of a mayor-council 
municipality may be employed as an assistant. munici- 
pal clerk if the council member abstains from voting to 
approve his brother's employment, 1982 Op. Att'y Gen, 
No. 82-08. 

Assistant clerk of a municipality serves as "clerk" 
to the governing body for purposes of the statutory prohi- 
bition against nepotism. 1982 Op. Att'y Gen. No. 82-08. 

Court reporter not clerk, deputy, etc. — An offi- 
cial court reporter is not a clerk, deputy or assistant as 
those terms are used in this section. 1976 Op. Att'y Gen. 
No. 76-35, 

Janitor is not clerk, etc. — Since a janitor would be 
neither clerk, deputy or assistant to the employing au- 
thority, employment of the wife of one of the school board 
members by the board would not be prohibited by this sec- 
tion. 1951-52 Op. Att'y Gen. No. 52-5484. 

Levelman is not clerk, etc. — This position of a "lev- 
elman" in the highway department is not such as would 
be included within the terminology of "clerk, deputy, or as- 
sistant" so as to be within that class of employment from 
which an officer is prohibited from naming any person 
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related by consanguinity or affinity within the third de- statutory provision regarding nepotism in the public ser- 
gree, 1951-52 Op, Att'y Gen, No. 51-5448, vice, 11 A.L.R.4th 826. . 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Va- 67 C.J.S. Officers and Public Employees § 23. 


lidity, construction, and effect of state constitutional or 


10-1-11. [Payment of nepotic employees; liability of employer and 
bondsmen; employment void.] 


No person so unlawfully employed: shall. be paid or receive any, compensation; from public 
funds, and such employment shall be null and void, and the person or persons giving such em- 
ployment, together with his or their bondsmen, shall be liable for any and all monies so unlaw- 
fully paid out. 


History: Laws 1925; ch. 50, § 2; C.S. 1929, § 96-187; ANNOTATIONS 


Seiad te aBab an teabcere na abies aa Am. Jur. 2d, A.L.R. and Cul.S. references. — 67 
C.J.S. Officers and Public Employees § 23. | 


10-1-12. [Employment of persons advocating sabotage, sedition or 
treason prohibited; discharge of such persons “already, 
employed.| 


No person shall be knowingly employed by any state department, office, board, commission or 
bureau, county, municipality or other political subdivision, board of education or: school, board, 
who either directly or indirectly carries on, advocates, teaches, justifies, aids or abets a program of 
sabotage, force and violence, sedition or treason against the government of the United States or of 
this state. 

When it becomes reasonably apparent to his appointing power that any employee has commit- 
ted any of the acts hereinabove described it shall be the duy [duty] of such employer to refer the 
data and information available to him to the district attorney of the judicial district wherein such 
employee resides, and it shall thereupon become the mandatory duty of the district attorney to 
institute a proceeding in the district court to determine whether the employee has violated this 
act [section]. If such court determines that this act has been violated, such employee shall be im- 
mediately discharged and shall not be again employed in any capacity by any state department, 
office, board, commission, or bureau, county, municipality, or other political subdivision, board of 
education, or school board. 

No part of any money appropriated from the state treasury shall ever be’expended to compen 
sate any person whose employment is forbidden by this section. 


History: Laws 1949, ch. 45, § 1; 1941 Comp., § 10- Defamatory nature of statements reflecting :on plain- 
112; 1953 Comp., § 5-1-12. tiffs religious beliefs, ata ee or activities, 33:A.L.R.2d 
Bracketed material. — The bracketed material was 1196. 
inserted by the compiler and is not part of the law. Libel and slander: public officer" 8 privilege as to state- 
Cross references. — For public policy regarding com- ments made-in connection with hiring and erie 26 


munism, see 12-4-1 to 12-4-3 NMSA 1978. A.L.R.3d 492: 
—— Libel and. slander: public officer's privilege. in connec- 


ANNOTATIONS tion with accusation that another has been guilty of se- 

Am. Jur, 2d, A.L.R. and C.J.S, references. — 63A dition, subversion, espionage, or similar: behavior, 33 
Am, Jur, 2d Public Officers and Employees §§ 48, 241. A.L.R.3d 1330. 

Oath of allegiance or loyalty: validity of governmental Imputation of allegedly objectionable political or social 
requirement of, 18 A.L.R.2d 268. beliefs or principles as defamation, 62 A.L.R.4th 314, 

Self-incrimination; right of witness to refuse to answer, What constitutes conviction within statutory or consti- 
on the ground of self-incrimination, as to membership in tutional provision making conviction of crime ground of 
or connection with party, society, or similar. organization disqualification for, removal from, or vacancy in, pops of- 
or group, 19 A.L.R.2d 388. , fice, 10 A.L.R.5th 139, 

Schoolteacher, dismissal or rejection of because of dis- 67 C.J.S. Officers and Public Employees §§ 22, 120, 121, 
loyalty, 27A.L.R.2d 487, 125. 
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10-1-13. County officers; oath; bond. 


A. As used in this section, "county officer" means county commissioner, county assessor, county 
clerk, county sheriff, county treasurer, probate judge, county flood commissioner and small claims 
court clerk. 

B. Before assuming the duties of office, each county ‘officer shall take and subscribe the oath of 
office prescribed by the constitution of New Mexico and give an official bond payable to the state and 
conditioned for the faithful performance of duties, during the county officer's term of office and until 
a successor is elected or appointed and is qualified, and that the county officer shall pay all money 
received in the county officer's official capacity to the person entitled to receive it. The bond shall be 
executed by a corporate surety company authorized to do business in this state. The amount of the 
bond required shall be fixed by the board of county commissioners in a sum equal to twenty percent 
of the public money handled by the county officer during the preceding fiscal year but not to exceed: 


county commissioner.............. i aah etl ERR OS ARRON ON AL eT REO $ 5,000 
COUNTY ASSESSOL......ccsscarseceeesvess casio. cin REG ACME BE DIa.ons abotuenon laqintostens bike 5,000 
county clerk ....... GE #12, SUAS SMOOTH TONG, .. cteebesnevestvest G FLRRIBIGH, THIS, SG) ibibo, Barerig 10,000 
fan eA) so-s0) La echt ten se oaln agement ape eh mee Ge a A OR RTE rete 20,000 
COUMAM LPOAB ULC ig. 1 acoder. cckk Uinetish bvaGGlgeovcosvessscrcnescsscccsunsectonscerevecevedsaucderseveseccctarsecesa ela 50,000 
Probate FUdwS AL AGNe. AVA TEAM ALAC) NPG. EeORR Oks a COEDS PS Ra 5,000 
ee het quartelesmientiaihe: of the laL a nggerR ee ROMPBRORT gi Eoin bis Tube chee berate pelea or <4 Aad feat kaa AEE 10,000 
small claims ATE CHOT ke: iateniacimas n blodss-scvcolsesthsdvosooietssyas cds BAU PR: CURA 10,000. 


C. Each county officer shall appoint a deputy or clerk, as allowed by law, who shall take the 
oath of office required of the appointing-county officer and shall receive salary as provided by 
law. In case of the death of the appointing county officer, the deputy shall continue in office and 
perform the duties of the county officer until a new county officer is appointed and qualified as 
required by law. 

D. The cost of official bonds for county officers shall be paid from the county general fund, and 
the board of county commissioners may’elect to provide a schedule or blanket corporate surety 
bond covering county officers and employees for any period of time not exceeding four years. 

E. “If any county officer fails to give bond by January 10 following the county officer's election or 
within ten days of appointment, the board of county commissioners shall declare the office vacant. 


History: 1953 Comp., § 5-1-1383, enacted by Laws 
1967, ch. 238, § 1; 2011, ch. 56, § 25. 

The 2011 amendment, effective December 31, 2012, 
removed the office of county surveyor from the list of 
county officers. 


ANNOTATIONS 


Appointment to fill county office vacancy. — A 
vacancy in a county. office may occur where a successor 


in an office fails to qualify. The board of county commis- 
sioners must appoint a person ‘to fill the vacancy and an 
incumbent who has already served:two consecutive terms 
is ineligible for that appointment. 1979 Op. Att'y Gen. 
No. 79-19. 


Am. Jur, 2d, A.L.R. and,C.J.S. references. — 67 


C.J.S, Officers and Public Empfoyees §§ 45 to 48, 


ARTICLE 2 
Bonds 

Sec. . Sec. 
10-2-1. Sureties on bonds; qualifications. 10-2-7. Filing of bonds by officials of state and state 
10-2-2. County or district officer not to be surety for an- agencies. 

other official. 10-2-8. County and precinct officers; recording and filing 
10-2-3. State and county officers prohibited from being bonds. 

sureties. ' 10-2-9, Recording as prerequisite to discharging duties 
10-2-4. Public officer becoming surety; misdemeanor in of office. 

office. 10-2-10. Action on bond; use of certified copy. 


10-2-5. Recording of bonds required. 
10-2-6, Record of official bonds of state and district. of- 
ficers. 


10-2-11. Recording fees; payment by officer. 

10-2-12. Insufficient bond of county or precinct officer; 
new bond required; failure to provide; pro- 
cedure; decree of vacancy by district court. 
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Sec. 

10-2-13. Short title. 

10-2-14. Definitions. 

10-2-15. Surety bond coverage. 


Sec. 
10-2-16. Surety bond fund. 
10-2-17.. Repealed. 


10-2-1. [Sureties on bonds; qualifications. ] 


No bond of any public officer of this state executed by any individual, or firm as surety, shall 
be accepted or approved unless the persons or firm executing the same shall be the owners of un- 
encumbered real estate or personal property in this state to an amount equal to the amount for 


which they respectively qualify on such bonds. 


History: Laws 1909, ch. 122, § 2; Code 1915, § 511; 
C.S. 1929, § 17-107; 1941 Comp., § 10-201; 1953 Comp., 
§ 5-2-1. 

Cross references. — For amount of bonds of state, 
county, and municipal treasurers, see 6-10-38 NMSA 1978. 

For supreme court law library, librarian, bond, see 18- 
1-8 NMSA 1978. 

For commissioner of public lands, bond, see 19-1-4 
NMSA 1978. 

For corporation as surety on bond, see 46-6-1 NMSA 
1978. 


ANNOTATIONS 


Elements of public office. — Five elements are indis- 
pensable in any position of public employment, in order to 
make it a public office of a civil nature: (1) It must be cre- 
ated by the constitution or by the legislature or created by 
a municipality or other body through authority conferred 
by the legislature; (2) it must possess a delegation of a 


portion of the sovereign power of government, to be exer- 
cised for the benefit of the public; (3) the powers conferred, 
and the duties to be discharged, must be defined, directly 
or impliedly, by the legislature or through legislative au- 
thority; (4) the duties must be performed independently 
and without control of a superior power, other than the 
law, unless they be those of an inferior or subordinate 
office, created or authorized by the legislature, and by it 
placed under the general control of a superior officer or 
body; (5) it must have some permanency and continuity, 
and not be only temporary or occasional. In addition, in 
this state, an officer must take and file an official oath, 
hold. a commission.or other written authority, and give an 
official bond, if the latter be required by proper authority. 
1955-56 Op. Att'y Gen. No. 56-6396, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am. Jur. 2d Buble Officers and Employees §§ 487 to 566.. 

67 C.J.S. Officers and Public Employees § 47. 


10-2-2. [County or district officer not to be surety for another official. ] 


No county or district officer shall be in future surety on the official bond. of another county of- 
ficer, and no such officer who shall be required to give bond shall be considered as qualified, if any 
other of the officers above mentioned shall give such bond. 


History: Laws 1882, ch. 34, § 1; C.L. 1884, § 501; C.L. 
1897, § 843; Code 1915, § 512; C.S, 1929, § 17-108; 1941 
Comp., § 10-202; 1953 Comp., §.5-2-2. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 47. 


. | 
10-2-3. [State and county officers prohibited from being sureties. ] 


It shall be unlawful for any state or county officer who is required by law to give official bonds 
to sign any bond or become surety for any other person or persons during the term for which he is 


required to give official bonds for himself. 


History: Laws 1903, ch. 57, § 1; Code 1915, § 513; 
C.S, 1929, § 17-109; 1941 Comp., § 10-203; 1953 Comp., 
§ 5-2-3. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 47. 


10-2-4. [Public officer becoming surety; misdemeanor in office.] 


Any violation of the preceding section [10-2-3 NMSA 1978] shall constitute a misdemeanor in 


office. 


History: Laws 1908, ch. 57, § 2; 1905, ch. 85, § 1; 
Code 1915, § 514; C.S.. 1929, § 17-110; 1941 Comp., 
§ 10-204; 1953 Comp., § 5-2-4. 


Compiler's notes. — The compilers of the 1915 Code 
substituted "preceding section" for "provisions of this act" 
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and omitted a provision subjecting the offender to sum-' 


mary removal from office by the governor. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 47. 


10-2-5. [Recording of bonds required. | 


The bonds given by all persons elected or appointed to office in this state shall be recorded. 


History: Laws 1893, ch. 56, § 1; C.L. 1897, § 3187; 
Code 1915, § 515; C.S. 1929,-§ 17-111; 1941 Comp., 
§ 10-205; 1953 Comp., § 5-2-5. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 47. 


10-2-6. [Record of official bonds of state and district officers. | 


The bonds of all state and district officers shall be recorded in a record book to be provided for 
that purpose, and known as the record of official bonds, in the office of the secretary of state. 


History: Laws 1893, ch. 56, § 2; C.L. 1897, § 3188; 
Code 1915, § 516; CS. 1929, § 17-112; 1941 Comp., 
§ 10-206; 1953 Comp, § 5-2-6. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J,S, Officers and Public Employees § 47. 


; 


10-2-7. [Filing of bonds by officials of state and state agencies. | 


The bonds of all state officials, and of the members of all state boards and institutions, after hav- 
ing been recorded as required by law, shall be filed and kept in the office of the secretary of state; 
and all state bonds now filed elsewhere shall be transferred to the office of the secretary. 


History: Laws 1905, ch. 59, § 1; Code 1915, § 517; 
C.S. 1929, § 17-113; 1941 Comp., § 10-207; 1953 Comp., 
§ 5-2-7, 

Cross references, — For director and officers and em- 
ployees of financial institutions division, bonds, see 58-1- 
33 NMSA 1978. 

For board of dental health care, see 61-5A-8 NMSA 1978. 


For board of medical examiners, bond of secretary- 
treasurer, see 61-6-3 NMSA 1978. 


ANNOTATIONS 
res Jur. 2d, A.L.R. and C.J.S. references. — 67 


‘C.J.S. Officers and Public Employees § 47. 


10-2-8. County and precinct officers; recording and filing bonds. 


The bonds of all county officers and constables shall be recorded in the office of the eit clerk 
in a book designated as the record of official bonds. After Waving been névorded, the poREos shall be 


filed and kept in the office of the county clerk. 


History: Laws 1898, ch. 56, § 3; C.L. 1897, § 3189; 
Code 1915, § 518; C.S. 1929, § 17-114; 1941 Comp., 
§ 10-208; 1953 Comp.,, § 5-2-8; Laws 1967, ch. 238, § 2. 

Cross references, — For county commissioners, asses- 
sor, clerk, sheriff, surveyor, treasurer, probate judge, flood 
commissioner, and small claims court clerk, see 10-1-13 
NMSA 1978. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 67 


 C.J.S. Officers and Public Employees § 43. 


10-2-9. [Recording as prerequisite to discharging duties of office. | 


Each and every person who may hereafter be elected or appointed to office in this state, required 
by law to give bond, shall file the same for record before entering upon the discharge of the duties 


of the office. 


History: Laws 1898, ch. 56, § 5; C.L. 1897, § 3190; 
Code 1915, § 519; C.S. 1929, § 17-115; 1941 Comp., 
§ 10-209; 1953 Comp., § 5-2-9, Jo 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 67 
C.J.S. Officers and Public Employees § 43, 
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10-2-10. [Action on bond; use of certified copy. |] 


In all actions at law upon the bond.of any officer in this state wherein the original bond of such 
officer cannot be produced in court, the certified copy thereof, under the seal of the officer making 
the record, shall be received by any court for the same uses and purposes as the original bond; and 
any judgment rendered and execution issued against the principal and sureties therein shall be as 
valid and binding and of as full force and effect as if the original bond had been produced in court 
in said action at fai 


History: Laws 1898, ay 56, § 6; C.L. 1897, § 3191; ANNOTATIONS 


Code 1915, § 520; C. S. Le ee Mahe bho atsctt Pomp, ,? Am. Jur. 2d, A.L.R. and C.J.S. references. — What 


: 10-810 1858 Comp te eas RY of collection. of constitutes action on bond, executed under law of United 


410. States, so as to be within Federal District Court's jurisdic- 
bond TT Orca ale | tion under:28 USCS § 1352, 105 A\I,R. Fed. 716, | 
67 C.J.S, Officers and Public Be iti § 307. 


10-2-11. awake ay fees; payment by officer.] | 


The county clerk of each of the several counties shall be entitled to a fee of two dollars and fifty 
cents ($2.50) for filing:and recording each bond of a county officer, and one dollar [{($1.00)] for filing 
and recording each bond of'a precinct officer; the fees for such filing and record to be paid by the 
officer filing the same, at the time of such filing. 


History: Laws 1898, ch, 56, § 75 C.L. 1897, § 3192; Et Compiler's notes. — This section has been partly su- 


Code.1915, § 521; C.S. 1929, § 17-117;,1941 Comp., perseded by 14-8-12 NMSA 1978, which requires a fee of 
§ 10-211; 1953 Comp., § 5-2-11. $2.50 for the recording of any official bond. , 


Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — et 
C.J.S, Officers and Public eet § 43. é 


10-2-12. [Insufficient bond of county or precinct officer; new bond 
required; failure to provide; procedure; decree of vacancy 
by district court.] 


It shall be, the duty of the board of county commissioners of each county at each regular meet- 
ing thereof on the first day of each meeting to examine and inquire into the sufficiency of all the 
official bonds given.or to be given by.any county. or precinct officer as.required by law, and if it 
shall appear that any one.or more of the securities on the official bond of any county. officer has or 
have removed from the county, died, or become insolvent, or of doubtful solvency, the said board of 
county commissioners shall cause such county or precinct officer to be summoned to appear before 
the said board on.a day to be named in said summons; to show cause why he should not be required 
to give a new bond with sufficient security, and if at the appointed time he shall fail to satisfy said 
board as to the sufficiency of the present security, an order shall be entered of récord by said board 
requiring such county or precinct officer, to file in the office. of the county clerk within twenty days, 
a new bond to be approved as required by law, unless the number and pecuniary ability of other 
securities on said bond shall be such as to satisfy the board that the bond is sufficient, notwith- 
standing one or more of the securities on said bond may have removed, be dead, insolvent or of 
doubtful solvency, in which case'the bond in question may be, in the’discretion of the board, held 
sufficient. In the event any such bond is found insufficient, and a new bond is not filed as ordered, 
the fact shall be certified by the board of county commissioners to the district court of the county, 
and shall also be certified to the district attorney of the judicial district wherein such county is lo- 
cated; and it shall thereupon become the duty of the district attorney to cause a hearing to be had 
in said district court for the purpose of adjudicating and declaring a vacancy in such office, in the 
event the district court determines, after a hearing, that the bond is in fact insufficient, and’ such 
officer fails within five days after the district court has so found to file a new bond with sufficient 
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10-2-14 


surety as required by law. Upon the entry of such decree of vacancy it shall thereupon become the 
duty of the appointing power to fill such office in the manner provided by law. 


History: Laws 1876, ch. 1, § 37; C.L. 1884, § 368; C.L. 
1897, § 687; Code 1915, § 1213; C.S, 1929, § 33-4227; 
Laws 1939, ch. 57, § 1; 1941 Comp., § 10-212; 1953 
Comp,, § 5-2-12. 

Cross references. — For county officers, oath, bond, 
see 10-1-13 NMSA 1978. 

Compiler's notes, — A similar provision relating only 
to constables, compiled in Comp. Laws 1865, ch. 40, § 2, 
deriving from the Kearny Code, Constables, § 3, appears 
to have been superseded by this section. Carried forward 


Liability on bond of sheriff for unlawful search, 62 
A.L.R. 855, 

Right of sureties to take advantage of noncompliance 
with statutory requirements as to approval of bond, 77 
A.L.R. 1479. 

Liability of sureties on bond of public officer for acts or 


" defaults occurring after termination of office, 81 A.L.R. 10, 


in Comp. Laws 1884, § 449; Comp. Laws 1897, § 802; Code — 


1915, § 3166; and Comp. Stat. 1929, § 79-112, modified by 
the 1915 compilers and carried in Code 1915 and Comp. 
Stat. 1929, it read: "Whenever the county commissioners 
shall be satisfied that the bond of any constable is likely 
to prove insufficient, by reason of the death or failure of 
the sureties to his bond, or any of them, they shall require 
such constable to give a new bond." 


ANNOTATIONS _ 


Bonding of deputy treasurer. — No statute requires 
that deputy county treasurers be bonded, and while it is 
good business for bonding companies which are sureties 
on county treasurers' bonds, as well as for county trea- 
surers, to require that deputy treasurers be bonded, the 
county should not pay for the premiums on such deputies' 
bonds, since the state and county are protected on the 
treasurers' bonds for any defalcation, even by deputies, 
under Section 6-10-38 NMSA 1978, 1939-40 Op. Att'y Gen. 
No, 40-3417. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A. 


Am, Jur, 2d Public Officers and Employees §§ 487 to 504. 
Liability on bond of sheriff for negligence causing dam- 
' ages to property, 53 A.L.R. 41. 


10-2-13. Short title. 


Liability on recording officer's bond for mistakes or de- 
fects in respect to records affecting title; 94 A.L.R. 1303. 

Liability on bond of sheriff for failure to file return of 
his proceedings after seizing property under writ or pro- 
cess, 98 A.L.R. 692. 

Liability of sureties on bond of public officer to property 
owners for failure to present or delay in presenting checks 
given in payment of taxes, 105 A.L.R. 711. 

Provision of bond at variance with statutory conditions, 
109 A.L.R. 501. 

Liability on. bond of public officer for loss of public funds 
due to insolvency of bank in which they were deposited, 
155 A.L.R. 486. 

False return of execution or attachment, what. amounts 
to, imposing liability on sheriff's or constable's bond, 157 
A.L.R. 194. 

Public officer's bond as subject to forfeiture for malfea- 
sance in office, 4 A.L.R.2d 1348. 

Liability of police or other peace officer on his bond for 
defamation, 13 A.L.R.2d 897. 

Liability on bond of sheriff for personal injury or death, 
60,A.L.R.2d 873. 

Liability of notary public or his bond for negligence in 
performance of duties, 44 A.L.R.3d 555. 

20 C.J.S. Counties § 100. 


Sections 10-2-13 through 10-2-16 NMSA 1978 may be cited as the "Surety Bond Act". 


History: 1953 Comp., § 5-2-1383, enacted by Laws 
1978, ch. 182, § 1. 

Repeals and reenactments. — Laws 1978, ch, 132, 
§ 1, repealed 5-2-13, 1953.Comp. (former, 10-2-13 NMSA 
1978), relating to the short ‘title, and enacted the above 
section, 


10-2-14. Definitions. 


ANNOTATIONS 


Requiring excess bonds, — The state board of ed- 
ucation may not, pursuant to the terms of Section 22- 
2-7 NMSA 1978, require that the state superintendent 
of public instruction and designated employees of the 
state department of education obtain bonds in excess 
of those obtained pursuant to this act. 1987 Op. Att'y 
Gen. 87-42. 


As used in the Surety Bond Act [10-2-13 through 10-2-16 NMSA 1978]: 


A. "department" means the general services department; 
B. "director" means the director.of the risk management division of the department; 
C. 


"employee" means any officer or employee of the state, including elected or appointed of- 


ficials and persons acting on behalf or in service of a state agency in any official capacity whether 
with or without compensation, but the term does not include an independent contractor; 


D. 

E. 
mentalities or institutions; 

F. "surety bond coverage" means: 
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"secretary" means the secretary of general services; 
"state agency" means the state or any of its branches, agencies, departments, boards, instru- 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-2-15 PUBLIC OFFICERS AND EMPLOYEES 10-2-16 

(1) a schedule or blanket corporate surety bond payable to the state and conditioned on 
the faithful performance of the duties of each employee during his employment or term of office 
or until his successor is elected or appointed and is qualified and on a proper accounting for all 
money and property in his official capacity as a state employee; or 

(2) a certificate of surety bond coverage issued by the director Sabine all or any part of 
the risk set forth in Paragraph (1) of this subsection; and 

G. "covered educational entity" means a school district as defined in Section 22-1-2 NMSA 1978 or 

an educational institution established pursuant to Chapter 21, Article 13, 16 or 17 [repealed] NMSA 
1978 which requests and is granted surety bond coverage from the risk management division of the 
general services department, :if the coverage is commercially unavailable; except that coverage shall 
be provided to a school district only through the public school group insurance authority or its succes- 
sor unless the district has been granted a waiver by the authority or the authority is not offering the 
coverage for the fiscal year for which the division offers its coverage. A local school district to which 
the division may provide coverage may provide for marketing and servicing to be’ done by licensed 
insurance agents who shall receive reasonable compensation for their services. 


1978), fisting to definitions used in the Surety Bond Act, 
and enacted a new 10-2-14 NMSA 1978. 
Compiler's notes. — Chapter 21, Article 17 NMSA 
1978, referenced in Subsection G, was repealed. by Laws 
1999, ch: 219, effective July 1,,1999.. 


History: 1953 Comp., § 5-2-14, enacted by Laws 
1978, ch. 132, § 2; 1984, ch. 49, § 1; 1986; ch. 102, § 1. 

Repeals and reenactments. — Laws 1978, ch. 132, 
§ 2; repealed 5-2-14, 1953 Comp. (former 10-2-14 NMSA 


10- 2-15. Surety bond coverage. 


A. The department shall provide, surety bond coverage ale all employees. Whenever an em- 
ployee is required by another law to post bond or surety asa prerequisite to entering employment 
or assuming office, the requirement is met when coverage is provided for the office or position ‘un- 
der the provisions Ay the Surety Bond)Act [10-2-13 through 10-2-16 NMSA 1978]. Notwithstanding 
any other provisions of law, no state agency or employee shall purchase any employee surety bond 
other than pursuant to the provisions of the Surety Bond Act. 

B. The secretary shall prescribe the amount of surety bond coverage by class of employee. 

C. All or any part of the amount of surety bond coverage prescribed by the secretary may, be 
covered by a schedule or blanket corporate surety bond. 

D. The department may provide coverage for employees of covered educational entities through 
insurance, self-insurance or a combination thereof. 


History: 1953 Comp., § 5-2-15, enacted by Laws 
1978, ch. 132, § 3; 1986, ch. 102, § 2. 

Repeals and reenactments, — Laws 1978, ch. 132, 
§ 3, repealed 5-2-15, 1953 Comp. (former 10-2-15 NMSA 
1978), relating to surety bonds required, and enacted a 


other provision of law," evidences legislative intent that 
the Surety Bond ‘Act controls surety bond ¢overage of all 
state officers and employees/'1987 Op. Att'y Gen. 87-42. — 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J,S. Officers and Public Employees § 43. 


new 10-2-15 NMSA 1978, 
ANNOTATIONS 


Intent to cover all state officers and employees. 
— This section, by its language, "Notwithstanding any 


10-2-16. Surety bond fund. 


A. There is created in the state deacast a'"surety bond fund". 
B. Money deposited in the surety bond fund may be wgtcciv by the department: 
(1) to provide surety bond coverage; 
(2) to create a retention fund to cover all or any portion of ty surety bond. ids of state 
agencies and covered educational entities; 
(3): ‘to pay claims of state agencies and covered educational entities covered By a surely 
bond certificate of coverage issued by the department; and 
(4) to pay any costs and expenses of carrying out the provisions of this section. 
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10-2-17 VACANCIES IN LOCAL OFFICES 10-3-1 
C. Claims against the surety bond fund shall be made in accordance witha certificate of cover- 
age issued: by the department to each state agency and covered educational entity. If the secretary 
has reason to believe that the surety bond fund would be exhausted by the payment of all claims 
allowed against the fund during a particular state fiscal:year, the amounts paid for each claim shall 
be prorated with,each state agency and covered educational entity receiving an amount equal to the 
percentage that its claims bear to the total of claims outstanding and payable from the fund: Any 
amounts due and unpaid as a result of such proration shall be paid in the following fiscal years. 

D. The department shall collect or transfer funds:from each state agency and covered edu- 
cational entity to cover costs of coverage of employees of the agency as required by this section. 
Money collected or transferred from a state agency: or covered educational entity pursuant to this 
subsection shall be deposited in the surety bond fund. Income from the surety bond fund shall be 
credited to the fund. £0 i 

EK, The department: may provide individual a iblots bond coverage protecting employees who 
are employers or supervisors from personal losses for which they may be responsible, which losses 
were caused by the lack of honesty or faithful performance of emp oyegs under their supervision 
or control. . 

F. The dbbartthdat shall have the’ right to recover from a pablie employee for any loss under 
the Surety Bond Act [10-2-13 through 10-2-16 NMSA.1978] for which the publi amnloyee, was 
seg tae 

‘The risk management advisory board shall review: 

(1) specifications for all surety bond coverage to be purchased by the gost sen 

(2) the form and legal sufficiency of any surety bond coverage to be purchased by the de- 
partment; and , 

(3) the form, purpose and content of any surety bond. certificate of coverage to be issued by 
the director. 


History: 1953 Comp., § 5-2-16, enacted by Laws 
1978, ch. 132, § 4; 1986, ch. 102, § 3; 1989, ch. 324, § 4; 
1996 (1st S.S. "i ch. 3, § 2; 2000, ch, 27,81. 

Repeals and reenactments. — Laws 1978, ch. 132, 
§ 4, repealed 5-2-16, 1953 Comp. (former 10-2-16 NMSA 
1978), relating to terms and conditions of surety bonds, 
and enacted a new 10-2-16 NMSA 1978. 

The 2000 amendment, effective March 6, 2000, added 
Subsection B(2) and redesignated former Subsections B(2) 
and _B(3); deleted "including any transfers to the surety 
bond fund from. the risk reserve" following "surety bond 
fund" in the second sentence of Subsection C; and deleted 
Subsection H, concerning. excess cash balances in the 
surety bond fund. 


10-2-17. Repealed. 


Repeals. — Laws 1978, ch. 182, § 6, repealed 5-2-17, 
1953 Comp. (10-2-17 NMSA 1978), relating to bonds re- 
quired under other laws; effective March 6, 1978, 


The 1996 amendment, effective March 21, 1996, in 
Subsection B, deleted Paragraph (2) which read "to create 
a retention fund to cover all or. any portion of the surety 
bond risks of state agencies and covered, education enti- 
ties", and redesignated the remaining paragraphs; inserted 

"including any transfers to the surety bond fund from the 
risk reserve" in the second sentence of Subsection C; added 
the last sentence in Subsection D; and added Subsection H. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers § 39. 


- ARTICLE 3 


Vacancies in Local Offices 


Sec. 
10-3-1. Gieipeniad causing vacancy in Hocal office. 
10-3-2. apneic bees 


Sec. 
10-3-3, Vacancy in county office; appointment. 


10-3-1.: Circumstances causing vacancy in local Offink 


Any office of a political subdivision of the state subject fo Slecti¢h by the qualified elestor’ within 
the political subdivision becomes vacant under any of the following circumstances: 
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D. 
E. 


PUBLIC OFFICERS AND EMPLOYEES 


by resignation or death of the party in office; 
removal of the officer as provided by Sections 10-4-1 through 10- ve 29 NMSA. 1978; 

failure of the officer to qualify as provided by law; » 

expiration of the term of office when no successor has been chosen as provided by law; 

when the officer removes from the area from which the officer was elected to represent and, 


10-3-1 


in case of an officer: serving pursuant to an appointment, when the officer removes from the area 


the officer was appointed to represent; 


F. absence from the political subdivision in which the officer serves for six ddtrpencitive months 
but this provision does not apply to those officers wherein the law provides that the duties may be 
discharged by a deputy, when such absence is due to illness or other unavoidable cause; 

G. by an officer accepting’ and undertaking an employment relationship with the eee _ 
division in which the officer serves in a position subject to election; or 

H. by an officer taking the oath of office or undertaking to sitet the duties of aivetheitt in- 


seo office. 


History: Laws 1909, ch. 36, § 3; Code 1915, § 3956; 
C.S. 1929, § 96-107; 1941 Comp., § 10-301; 1953 Comp., 
§ 5-3-1; 2018, ch. 79, § 81; 2019, ch, 212, § 211. 

Cross references. — For temporary abandonment for 
service in military forces, see 10-6-1 NMSA 1978. 

For permanent abandonment of office, what constitutes, 
see 10-6-3 NMSA 1978. 

For incompatible office or service, peak see 10-6-5 
NMSA 1978. 

For dismissal, demotion or suspension for conflict of in- 
terest, see 10-16-14 NMSA 1978. 

The 2019 amendment, effective April 3, 2019, re- 
vised the provisions related to the circumstances that 
may cause a vacancy in a local office; in the introductory 
clause, after "Any office", deleted "belonging to the class 
mentioned in Section 10-4-1 NMSA 1978" and added "of 
a political subdivision of the state subject to election by 
the qualified electors within the political subdivision", in 
Subsection A, after "by", added "resignation or"; in Subsec- 
tion G, after "by", deleted "resignation of the" and added 
"an", after "officer", added "accepting and undertaking an 
employment relationship with the political subdivision in 
which the officer serves in a position subject to election"; 
and in Subsection H, after "officer", deleted "accepting 
and" and added "taking the oath of office or". 

The 2018 amendment, effective July 1, 2018, added a 
section heading, clarified that an officer must live in the 
area the officer was elected or appointed to represent, and 
made technical and conforming changes; added the section 
heading; in the introductory clause, after "Section", deleted 
"3954" and added "10-4-1 NMSA 1978"; redesignated for- 
mer Paragraphs [1] through [8] as Subsections A through 
H, respectively; in Subsection B, after "as provided by", 
deleted "this chapter" and added "Sections 10-4-1 through 
10-4-29 NMSA 1978"; in Subsection E, after "removes from 
the", deleted "county in" and added "area from", after "the 
officer was elected", added "to represent", after "in case of", 
deleted "municipal officers" and added "an officer serving 
pursuant to an appointment", after "removes from the", 
deleted "town or city for which he is elected" and added 
"area the officer was appointed to represent"; and in Sub- 
section F, after "absence from the", deleted "county" and 
added "political subdivision in which the officer serves", 
and after "six consecutive months", deleted "and, in cases 
of municipal officers, absence for such length of time from 
the village, town or city for which he is elected". 


ANNOTATIONS 


Dual office holding. — The offices of mayor and dis- 
trict attorney of a city are not incompatible and may be 
held by the same person at the same time, and the fact 
that the mayor is also district attorney is not ground for 
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ousting him from the mayorality. State ex rel. Chapman v. 
Truder, 1930-NMSC-049, 35 N.M. 49, 289 P, 594. 

Effect on other section. — This section, creating a 
vacancy for "failure of the officer to qualify as provided 
by law" does not repeal by implication the last line of 10- 
8- %3 NMSA 1978 providing that an appointive officer shall 
hold office until "his successor shall be duly elected and 
qualified according to law." State ex rel. Rives v. Herring, 
1953-NMSC-086, 57 N.M. 600, 261 P.2d 442. 

Effect where authority to hold over after expi- 
ration of term. — During the period in which a public 
officer holds over after the expiration of his term, under 
constitutional or statutory authority entitling him to.do so 
until the election and qualification of a successor, there is 
no vacancy in office which may be filled by an interim ap- 
pointment. State ex rel, Rives v. Herring, 1953-NMSC-086, 
57 N.M. 600, 261 P.2d 442. 

Reelected county clerk's resignation before new 
term. — Where a reelected county clerk resigned prior 
to the beginning of her new term, a vacancy in office was 
thereby created pursuant to this section and the person 
properly appointed on the same day as the resignation 
and qualified pursuant to Section 10-3-3 NMSA 1978 was 
entitled to hold the office until her successor was duly 
elected and qualified; therefore, there was no vacancy in 
the office for the new term. State ex rel. Rives v. Herring, 
1953-NMSC-086, 57 N.M. 600, 261 P.2d 442. 

Effect of death of elected candidate before term 
begins, — The death of an elected candidate before term 
of office commences does not seat the minority candidate, 
but creates a vacancy to be filled as in case of vacancy for 
any other reason. 1917-18 Op. Att'y Gen. No, 18-2145. 

Meaning of "qualify". — The word "qualify" does not 
refer to eligibility for the office but rather to the perfor- 
mance of the acts which the chosen person is required to 
perform before he can enter into office (usually the taking 
of an oath and the filing of a bond). 1963-64 Op. Att'y Gen. 
No, 63-86. 

When judicial successor not yet qualified. — Jus- 
tice of the peace (now magistrate), properly appointed in 
1907,.and qualified by giving required bond, was entitled 
to discharge the duties of the office until his successor was 
qualified. 1909-12 Op. Att'y Gen. No. 76, 

Residence in legal contemplation. — Residence in 

legal contemplation may be maintained in a locality de- 
spite actual physical absence, the mental intent of the 
person being an important factor in determining resi- 
dence, 1963-64 Op. Att'y Gen. No. 64-20. 
_ Intracounty move of county commissioner. — The 
removal of a county commissioner from the district from 
which he was elected to another part of the county does 
not create a vacancy in the office. 1912-138 Op. Att'y Gen. 
No, 12-955. 
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Resignation of judge of small claims court. — The 
resignation of the judge of the small claims court caused 
a vacancy in that office. 1964 Op. Att'y Gen. No. 64-146. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 63A 
Am. Jur, 2d Public Officers and Employees §§ 138, 139. 

Resignation from one office as affecting eligibility to an- 
other office during term of former office, 5 A.L.R. 117, 40 
A.L.R. 945, 

Right of officer to resign, 19 A.L.R. 39. 

Incompatibility of offices or positions in military service 
and civil service, 26 A.L.R. 142, 182 A.L.R. 254, 147 A.L.R. 
1419, 148 A.L.R. 1399, 150 A.L.R. 1444. 

Death or disability of one elected: to office before qualify- 
ing as creating a vacancy, 74 A.L.R. 486. 

Reconsideration of appointment to. fill vacancy, 89 
A.L.R. 141. 

When resignation of public officer becomes s efective 95 
A.L.R. 215. 

Effect of election to, or acceptance of, one office: by in- 
cumbent of another when both cannot be held by same 
person, 100 A.L:R. 1162. 

Military service, induction or voluntary enlistment for, 
as creating vacancy in public.office or employment,/151 


10-3-2. Recompiled. 


Recompilations. — Laws 1993, ch. 226, § 53A recom- 
piled 10-3-2 NMSA 1978, as amended by Laws 1979, ch. 


VACANCIES IN LOCAL OFFICES 


10-3-3 


A.L.R. 1462, 152 A.L.R. 1457, 153 A.L.R. 1429, 154 A.L.R. 
1455, 155 A.L.R. 1456, 156 A.L.R. 1455, 157 A.L.R. 1454, 
158 A.L.R. 1456, 35 A.L.R. Fed. 649, 

Vacancy in public office within constitutional or statu- 
tory provision. for filling vacancy, where incumbent ap- 
pointed or elected for a fixed term and until successor is 
appointed or elected, is holding over, 164 A.L.R. 1248. 

Conviction of offense under federal law or law of an- 
other state or ‘country as vacating accused's holding of 
state or local office, 20 A.L.R.2d 732. 

Assertion of immunity as ground for removing or dis- 
charging public officer or employee, 44 A.L.R.2d 789. 

Acceptance or assertion of right to pension or retire- 
ment as abandonment of public employment, 76 A.L.R.2d 
1312. 

Public officer's withdrawal of resignation made to be ef- 
fective at future date, 82 A.L.R.2d 750. 

Incompatibility, under common-law doctrine, of office of 
state legislator and position or post in local political sub- 
division, 89 A.L.R.2d 632. 

Removal of public officer for misconduct during previ- 
ous term, 42:A.L.R.3d 691: 

67 C.J’S. Officers and Public Fanible §§ 74 to 76. 


335, § 2, relating to vacancies on local school boards, as 
22-5-12 NMSA 1978, effective July 1, 1993. 


10-3-3. Vacancy in county office; appointment. 


Whenever any vacancy in any county office in any of the counties of this state, other than a va- 
cancy in the office of county commissioner, occurs by reason of death, resignation or otherwise, it 
is the duty of the board of county commissioners of the county where such vacancy has occurred to 
fill the vacancy by appointment, and the abpaintes shall be entitled to hold the office until the end 


of the unexpired term of office. 


History: Laws 1907, ch. 6, § 2; Code 1915, § 1219; 
C.S. 1929, § 833-4283; 1941 Comp., § 10-302; 1953 
Comp., § 5-3-2; 2019, ch. 212, § 212. 

Cross references. — For appointment of successor, see 
10-4-28 NMSA 1978. 

For tenure of office of state officers, see N.M. Const. art. 
XX, § 2. 

The 2019 amendment, effective April 3, 2019, pro- 
vided the term of office for an appointee to a vacancy in 
a county office; after "hold the office until", deleted "his 
successor shall be duly elected and qualified according to 
law" and added "the end of the unexpired term of office". 


ANNOTATIONS 


Interim appointment. — There is no provision in this 
statute for an interim appointment. Having made the ap- 
pointment which filled the vacancy, the jurisdiction of the 
board was exhausted until another vacancy occurred. It 
is irrelevant that the plaintiff was designated as "acting 
county clerk" or that she filed her-oath of office and bond 
as an “acting county clerk"; the appointment is for the 
full legal term, notwithstanding the appointing body's at- 
tempt to give it a different duration. State ex rel. Walker v. 
Dilley, 1974-NMSC-090, 86 N.M. 796, 528 P.2d 209. 

Serial appointments. — Where power has been given 
to appoint to an office and the same has been exercised, 
any subsequent appointment to the same office will be 
void unless the prior incumbent has been removed or the 
office has otherwise become vacant, and an office is not 
vacant so long as it is supplied, in the manner provided 


by the constitution or law, with an incumbent who is le- 
gally qualified to exercise the power and perform the 
duties which pertain to it. State ex rel. Walker v, Dilley, 
1974-NMSC-090, 86 N.M. 796, 528 P.2d 209. 

Effect of hold-over authority after term expira- 
tion. — During the period in which a public officer holds 
over after the expiration of his term, under constitutional 
or statutory authority entitling him to do so until the elec- 
tion and qualification of a successor, there is no vacancy 
in office which may be filled by an interim appointment. 
State ex rel. Rives v. Herring, 1953-NMSC-086, 57 N.M. 
600, 261 P.2d 442. 

Appointee incumbent cannot. be displaced by 
another appointee. State ex rel. Rives v. Herring, 
1953-NMSC-086, 57 N.M. 600, 261 P.2d 442. 

Reelected clerk's resignation prior to beginning 


' of term. — Where a reelected county clerk resigned prior 


to the beginning of her new term, a vacancy in office was 
thereby created pursuant to Section 10-3-1 NMSA 1978 
and the person properly appointed on the same day as the 
resignation was entitled to hold the office until her succes- 


gor was duly elected and qualified; therefore, there was no 
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vacancy in the office for the new term. State ex rel. Rives 


v. Herring, 1953-NMSC-086, 57 N,M. 600, 261 P.2d 442. 


Last line of section not repealed. — Section 10-3-1 
NMSA 1978, creating a vacancy for "failure of the officer 
to qualify as provided by law" does not repeal by impli- 
cation the last line of this section, providing that an ap- 
pointive officer shall hold office until "his successor shall 
be duly elected and qualified according to law." State ex 
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rel. Rives v. Herring, 1953-NMSC- 086, 57 N.M. 600, 261 
P.2d 442, 

No power to appoint when no power to electae 
Where people had no legal right to elect an assessor for a 
county, board of county commissioners had’no legal right 
to appoint, and where such appointment was made; there 
being no vacancy, such appointment was of no legal effect. 
Territory ex rel, Sandoval v. Albright, 1904-NMSC-021, 12 
N.M. 298; 78 P. 204; appeal dismissed, 200 U.S: 9, 26S. Ct. 
210, 50 L. Ed. 346 (1906). 

Probate judge vacancy aieieclait nner tat — A probate 
judge, who is appointed to replace a probate judge who 
died in the first year of a four-year term, must participate 
in the first primary and general elections after the ap- 
pointment and if elected, the appointee must run again 
two years later when the original term expires. 2012 Op. 
Att'y Gen. No. 12-04, 

Incumbent ineligible for reappointment. — A va- 
cancy in a county office may occur where a successor in 
an office fails to qualify. The board of county commission- 
ers must appoint a person ‘to fill'the vacancy and an in- 
cumbent who has already served two consecutive terms 
is ineligible for that appointment. 1979 Op. Att'y Gen. 
No. 79-19. 

Appointment within a reasonable time. — No men- 
tion is made of the time in which the appointment must 


PUBLIC OFFICERS AND EMPLOYEES 


10-4-1 


be made, thus, in‘the absence of any directives, the ap- 
pointment must: be made within a reasonable time. eid 
Op. Att'y Gen. No. 70-50.,.' ~ 3 

Incumbent may hold over. — Where person eistted 
to office of probate judge dies before taking office, and in- 
cumbent of the office is appointed by county commission- 
ers a year before that time upon resignation of the pro- 
bate judge, the incumbent holds over until a successor is 
appointed by board of county commissioners. 1937- 88 Op. 
Att'y Gen, No. 36-1480. 

_ Duration of appointee's term. — A county officer ap- 
pointed by the board of county commissioners:serves until 
the next succeeding general election. 1923-24 os Att'y 
Gen. No. 24-3788. 

Second appointee authorized. — Where one has 
been appointed county clerk and his bond has-not been 
approved in 13 days, the commissioners‘are authorized to 
appoint another. 1914 Op. Att'y Gen. No. 14-1236. 

Scope of powers. — The board of county commission- 
ers has the power to fill: vacancies in any county offices, 
except vacancies occurring in the board itself. 1909-12 ie 
Att'y Gen. No. 12-944. 

Am. Jur. 2d, A.L.R. and C.S.S. valet — 20 
C.J.S. Counties § 103. 


ARTICLE 4 


Removal of Local Offieers 


Sec. 

10-4-1. Local officers subject to removal.’ 

10-4-2. Causes for removal of local officers. 

10-4-8. Grand jury accusation. 

10-4-4, Form of accusation. 

10-4-5. Presentment of grand jury accusation; service on 
defendant; return day. 

10-4-6. Defendant's appearance or default. 

10-4-7. Defendant's answer; grounds. 

10-4-8, Objection for insufficiency; form immaterial. 

10-4-9. Criminal procedure made applicable. 

10-4-10. Guilty plea; judgment; denial or refusal to 
plead; trial. 

10-4-11, Precedence in trial. 

10-4-12. Jury trial required; procedure. 

10-4-13. Verdict; form. 

10-4-14. Judgment of removal; entry. 

10-4-15. Attendance of witnesses. 

10-4-16. Appeal; suspension pending reversal; filling va- 
‘cancy. 

10-4-17. Presentment of accusation by district attorney; 


vacation; no grand jury in county. 


Sec, 

10-4-18. Duty of district attorney on receipt of evidence. 

10-4-19. Presentment by district attorney; al sporting af- 
fidavits; procedure. 

10-4-20. Procedure for suspension from office. 

10-4-21.. Order of suspension. 

10-4-22. Effect of suspension order. 

10-4-23. Denial of motion to suspend; dismissal of pro- 
ceedings. 

10-4-24. Default of defendant; effect. 

‘10-4-25. Continuance; preliminary investigation re- 
quired; suspension pending final adjudica- 
tion. ° 

10-4-26. Reinstatement of suspended officer. 

10-4-27. Payment of salary after reinstatement; compen- 
sation of interim officer. 

10-4-28. Officer appointed for suspension period; oath 
and bond; filling vacancy after final re- 
moval. 

10-4-29. 


Exclusive method of removal. 


10-4-1. Local officers subject to removal. 


Any officer of a political subdivision of the state elected by the people and any officer appointed 
to fill out the unexpired term of any such officer may be removed from office on any of the grounds 
mentioned in and according to the provisions of Sections 10-4-1 through 10-4-29 NMSA 1978. 


History: Laws 1909, ch. 36, § 1; Code 1915, § 3954; 
C.S, 1929, § 96-105; 1941 Comp., § 10-303; 1953 Comp., 
§ 5-3-3; 2018, ch. 79, § 82. 

Cross references, — For removal of justices, judges or 
magistrates of any court, see N.M. Const., art. VI, § 32. 

For removal of municipal officer for malfeasance i in of- 
fice, see 3-10-7 NMSA 1978. 
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For supersedeas of judgment in removal proceedings, 
see Rule 1-062 NMRA. 

The 2018 amendment, effective July 1, 2018, added'a 
section heading and added statutory citations; added the 
section heading; after "Any", deleted "county, precinct, dis- 
trict, city, town or village", after "officer", added "of a polit- 
ical subdivision of the state", after "mentioned in", deleted 
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"this chapter", and after "according to the", deleted "pro- 
visions hereof" and added "provisions of Sections 10-4-1 
through 10-4-29 NMSA 1978". 


ANNOTATIONS 


Constitutionality. — This act (Sections 10-3-1, 10-4-1 
to 10-4-29 NMSA 1978) does not violate N.M. Const., art. 
XX, § 2. State ex rel. Harvey v. Medler, 1914-NMSC-055, 19 
N.M. 252, 142 P. 376. 

Purpose of removal is not to determine whether a 
public officer has been a good person or a bad person in 
the past but only to determine whether, by reason of exist- 
ing facts and circumstances, he should be removed from 
his present office. State v. Santillanes, 1982-NMSC- 138, 
99 N.M. 89, 654 P.2d 542. 

Removal from office is a civil and not a crimi- 
nal proceeding. State ex rel. Mitchell v. Medler, 
1913-NMSC-025, 17 N.M. 644, 131 P. 976; State ex rel. Man- 
sker v, Leib, 1915-NMSC-071, 20 N.M. 619, 151 P, 766; State 
v. Santillanes, 1982-NMSC-138, 99 N.M. 89, 654 P.2d 542. © 

Removal and suspension proceedings separate 
and distinct. — Proceedings for removal and that for 
suspension are separate and distinct, and each requires 
its own citation as a basis for jurisdiction, although the 
latter is auxiliary to the former, State ex rel. Delgado v. 
Leahy, 1924-NMSC-077, 30 N.M. 221, 231 P, 197, 

Officer not removable for misconduct during 
prior term. — The terms "office" and "in office" in this 
section and Section 10-4-2 NMSA 1978 mean during the 
current term for which the officer is elected or appointed 
and in which the offenses charged occurred. Therefore, it 
is not within the province of the court to punish a public 
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officer by allowing his removal for misconduct which may 
have occurred during a previous term. State v. Santil- 
lanes, 1982-NMSC-138, 99 N.M. 89, 654 P.2d 542. 

Power to remove board of education member not 
exclusive. — Notwithstanding N.M. Const., art. XII, § 6, 
the school board does not have exclusive power to remove 
a member of the state board of education, but the court 
also has such power under this section. State ex rel. Han- 
nah v. Armijo, 1933-NMSC-063, 37 N.M. 423, 24 P.2d 274, 

District attorney not within purview of section. — 
This section does not embrace a district attorney within its 
purview. In 1909, when this section was passed, the district 
attorney was an officer appointed by the governor of the state 
by and with the consent of the legislature. The district at- 
torney is not a "county, precinct, district, city, town or village 
officer elected by the people" under the terms of this section, 
even though N.M. Const., art. VI; § 24, adoptedin 1911, pro- 
vides for the election of district attorneys. State ex rel. Prince 
v, Rogers, 1953-NMSC-101, 57 N.M. 686, 262 P.2d 779. 

Senator not within purview of section. — Although 
a state senator may have been absent from the state for 
more than six months, yet it rests with the senate to de- 
clare his office vacant. 1925-26 Op, Att'y Gen. No. 26-3909. 

Am. Jur. 2d, A.L.R. and C.J.8,. references. — Rights 
of state and municipal public employees in grievance pro- 
ceedings, 46 A.L.R.4th 912. 

Validity under federal constitution of regulations, rules, 
or statutes requiring random or mass drug testing of pub- 
lic employees’or persons whose employment is regulated 
by state, local, or federal government, 86 A,L.R. Fed. 420, 

20 C.J.S Counties §§ 104 to 106; 62 -C.J.S, Municipal 
Corporations § 508. 


10-4-2. [Causes for removal of local officers. ] 


The following shall be causes for removal of any officer belonging to the class menvonecy) in the 


preceding section [10-4-1 NMSA 1978]: 
A. 


conviction of any felony or of any misdemeanor involving moral Proiude: 


B. failure, neglect or refusal to discharge the duties of the office, or failure, neglect or refusal to 
discharge any duty devolving upon the officer by virtue of his office; 

C. knowingly demanding or receiving illegal fees as such officer; 

D. failure to account for money coming into his hands as such officer; 

E. gross incompetency or gross negligence in discharging the duties of the office; 

F. any other act or acts, which in the opinion of the court or jury amount to corruption in office 
or gross immorality rendering the incumbent unfit to fill the office. 


History: Laws 1909, ch, 36, § 2; Code 1915, § 3955; 
C.S. 1929, § 96-106; 1941 Comp., § 10-304; 1953 Comp., 
§ 5-3-4, 

Cross references. — For sheriff exercising powers af- 
ter removal, penalty, see 4-41-4 NMSA 1978, 

For misapplication of funds received from United States 
forest reserves, ground for removal, see 6-11-4 NMSA 1978. 

For subregistrars, removal by state registrar of vital 
statistics, see 24-14-7 NMSA 1978. 

For failure of peace officer to investigate violations of 
criminal laws or cooperate in prosecution, see 29-1-1 
NMSA 1978. 

For conservancy district officer, removal, see 73-17-8 
NMSA 1978. 


ANNOTATIONS 


Officer not removable for misconduct during 
prior term. — The terms "office" and "in office" in this 
section and Section 10-4-1 NMSA 1978 mean during the 
current term for which the officer is elected or appointed 
and in which the offenses charged occurred. Therefore, it 
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is not within the province of the court to punish a pub- 
lic officer by allowing his removal .for misconduct which 
may have occurred during a previous term, State v. Santil- 
lanes, 1982-NMSC-138, 99 N.M. 89, 654 P.2d 542. 

Generally, as to neglect of duty. — Dismissal of a 
public officer for neglect of duty cannot be for honest er- 
rors in judgment or mistakes in administration, The dis- 
missal must be for failure or neglect to do a positive duty. 
1959-60 Op. Att'y Gen. No. 60-132. 

Cupidity or pathological sloth. — The neglect must 
constitute "cupidity or pathological sloth," The mere fail- 
ure to perform an act, with nothing more, does not consti- 
tute a neglect of duty. 1959-60 Op. Att'y Gen. No. 60-132. 

Failure to attend meetings as neglect of duty. — 
The consistent, continual failure of an elected school board 
member to attend board meetings could be construed as a 
neglect of duty. The board is charged with the overall su- 
pervision of the schools of the district over which its has ju- 
risdiction, and members thereof are certainly charged. with 
a positive duty of such interest in the matters before the 
board to attend at least a part of its meetings. A complete 
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failure on the part of a board member to take part in board 
affairs is a dereliction of a positive duty constituting ne- 
glect of office, 1959-60 Op, Att'y Gen. No. 60-132. - . 

Failure of justice of peace to account for money. 
— A justice of the peace (now magistrate) is an officer sub- 
ject to removal for failure to account for money owing the 
state. 1963-64 Op. Att'y Gen. No, 63-84 (rendered under 
former law). 

Meaning of "gross incompetency”. — The plain 
meaning of the term "gross incompetency" is a-glaringly 
noticeable or manifest lack of physical or mental. ability. 
1976 Op. Att'y,Gen. No. 76-24, 

Requirements of nonrelated job causing conflict of 
duties. — If an individual is unable to adequately and effi- 
ciently perform the duties of a public position because of the 
requirements of other nonrelated jobs of either a public or 
private/nature, such amounts to.an inability to fill the posi- 
tion because of a conflict.of duties, thus rendering such per- 
son subject to discharge. 1963-64 Op. Att'y Gen. No, 63-133. 

Am. Jur. 2d, A.L.R. and C.J.S,: references, — 63A 
Am. Jur. 2d Public Officers and Employees § 231 et seq. 

Physical or mental disability as ground for removal, 28 
A.L.R. 777. 

Pendency. of impeachment proceeding as. affecting 
power of officer, 30 A.L.R, 1149. 

Removal or dismissal of public officers or employees for 
bringing or defending an action affecting personal rights 
or liabilities, 74.A.L.R. 500. 

Refusal of public officer to answer frankly questions 
asked him during an investigation as grounds for removal 
or discipline, 77 A.L.R. 616, 

Removal of officer for collecting mileage when he had 
traveled at no expense to himself, 81 A.L.R. 493. 

Implied power of appointing authorities to remove of- 
ficer whose tenure is not prescribed by law, but who has 
been appointed for definite term, 91 A.L.R. 1097. 


10-4-3. [Grand jury accusation. | 


Power to remove public officer without notice and hear- 
ing, 99 A.L:R. 336. 

Reversal of conviction of crime as sttscting status of one 
removed from office because of the conviction, 106 A.L.R. 
644, 

Constitutional provision for removal of officer at plea- 
sure of appointing power as applicable to office created 
by statute which prescribes definite term or a different 
method of removal, 112 A.L.R, 107. 

Membership in or affiliation with religious, political, so- 
cial, or criminal society or group as ‘ground for removal of 
public officer, 116 A.L.R, 358. 

Constitutionality, and construction of statute which 
fixes or specifies term of office, but provides for removal 
without cause, 119 A.L.R. 1487. 

Conviction of offense under federal law or law of another 
state or country as vacating accused's holding of state or 
local office or as ground of removal, 20 A.L.R.2d 732. 

Assertion of immunity as ground for. removing public 
officer, 44 A.L.R.2d 789. 

What is an infamous crime or one involving moral tur- 
pitude constituting disqualification to hold public office, 
52 A.L.R.2d 1314. 

Removal of officer for misconduct during previous term, 
42 A.L.R.3d 691. 

Validity, construction and effect of state constitutional 
or statutory provision regarding nepotism in the public 
service, 11 A.L.R.4th 826. 

What constitutes conviction within statutory or consti- 
tutional provision making conviction of crime ground of 
disqualification for, removal from, or vacancy in, public of- 
fice, 10 A.L.R.5th 139. 

20 C.J.S. Counties § 105; 62 C.J.S. Municipal Corpora- 
tions § 508. 


An accusation in writing against any officer belonging to the class of officers mentioned in 
Section 10-4-1 NMSA 1978, charging any of the matters mentioned in this chapter as sufficient 
ground for removal, may be presented by the grand jury to the district court of the county in or for 


which the officer accused is elected, 


History: Laws 1909, ch. 36, § 4; Code 1914, § 3957; 
C.S. 1929, § 96-108; 1941 Comp., § 10-305; 1953 Comp., 
§ 5-3-5. 

Compiler's notes. — The 1915 Code compilers re- 
placed "chapter 36 of the Session Laws of 1909," compiled 
as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this chap- 
ter," referring to Chapter 80 of the 1915 Code, §§ 3950 to 
3985, compiled as 10-1-2 to 10-1-4, 10-3-1, 10-4- 1 to 10-4- 
29 and 10-17-5 NMSA 1978. 


ANNOTATIONS 


When order to show cause necessary. — A citation 
or order to an officer to show cause why he should not be 


10-4-4. [Form of accusation.] 


suspended from office until final determination of removal 
proceeding is necessary before the court has power to pro- 
ceed to hear the matter of suspension: State’ ex rel. Del- 
gado v. Leahy, 1924-NMSC-077, 30 N.M, 221, 231 P. 197. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 
C.J.S. Counties § 106; 62 C.J. S. Municipal Corporations 
§ 510. © 


The accusation must state the offense charged in ordinary and concise language without repeti- 
tion and in such manner as to enable a person of common understanding'to know what is intended. 


History: Laws 1909, ch. 36, § 5; Code 1915, § 3958; 
§ 5-3-6, 


ANNOTATIONS 


Strict formality inapplicable. — Strict formality cus- 
tomarily required in the case of indictments or informations 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-4-5 REMOVAL OF LOCAL OFFICERS 10-4-8 


does not apply to accusation under this section. State ex rel. property subject .to. distribution, on. dissolution of mar- 
Mansker v. Leib, 20 N.M. 619, 151 P. 766 (1915). riage, 76 A.L.R.4th 1025. 

Am. Jur. 2d, A.L.R. and C. J.S. references. — Divorce 20 C.J.8, Counties § 106; 62 C.J.S, Municipal Corpora- 
and separation: goodwill in medical or dental practice as tions § 614." 


10-4-5. [Presentment of grand jury accusation; service on defendant; 
return day. | 


The accusation must be predsatedt in open court, and the judge, after receiving the same, must 
forthwith cause it to be transmitted to the district attorney who must cause a copy thereof to be 
served upon the defendant and require by written notice that such defendant appear before the 
district court at a date'to be named in the notice, which shall be not less than five nor more than 
ten days after service of a copy of such notice, and answer the accusation. 


History: Laws 1909, ch. 36, § 6; Code 1915, § 3959; |. © power to proceed to hear the matter of suspension. State 
C.S. 1929, § 96-110; 1941 Comp., § 10-307; 1953 Comp., ex rel. Delgado v. Leahy, 1924-NMSC-077, 30 N.M. 221, 
§ 5-3-7, 234 Pal9% ad 

Cross references, — For procedure for suspension Substitute service. — In proceedings for Pi suspen- 
from office, seé 10-4-20 NMSA 1978. sion and removal of county commissioner, service may be 

For process, see Rule 1-004 NMRA. had in the absence of the-accused, by delivering copy of 

For service, see Rule 1-005 NMRA. citation to a person over 15 years of age, residing at his 

usual place of abode. State ex rel, Leyba v. District Court of 
ANNOTATIONS the.Fourth Judicial Dist., 1928-NMSC-051,:33 N. ot 527, 

Citation or order to show cause necessary. — A ci- 270 P. 797. 
tation or order to an officer to show cause why he should Am. Jur. 2d, A.L.R. and C.J. references. — 20 
not be suspended from office until final determination of C.J.8. Counties § 106; 62 C.J.S. Municipal Corporations 


a removal proceeding is necessary before the court has § 513. 


10-4-6. [Defendant's appearance or default.] 


The defendant must appear at the time appointed in the notice and answer the accusation un- 
less for sufficient cause the court has assigned another date for that purpose: If he does not appear, 
the court may proceed to hear and determine the accusation in his absence. 


History: Laws 1909, ch, 36, §.7; Code 1915, § 3960; ANNOTATIONS 
A aeet § 96-111; 1941 Comp., § 10-308; 1953 Comp., ARO Fun 2°, sid! CB, reseredeese 67 


C.J.S, Officers anid Public Employees §§ 175, 176. 


10-4-7, [Defendant's answer; grounds. | 


The defendant may answer the accusation either by objecting to the sufficiency thereof, or any 
portion thereof, or by denying the truth of the same. 


History: Laws. 1909, ch. 36, § 8; Code 1915, § 3961; ANNOTATIONS 
C8, Lua, a DS te AR Comp..§ 1D RAOP: 1958 ORP- Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 


C.J.S. Officers and Public Employees §§ 176, 177, 


10-4-8. [Objection for insufficiency; form immaterial.] 


If he objects to the legal sufficiency of the accusation, the objection must be in writing, but need 
not be in any specific form, it being sufficient if it represents thy tee ee eupad of the objec- 
tion. 


History: Laws 1909, ch. 36, § 9; Code 1915,;'§ 3962; ANNOTATIONS 


once y ACh gant 1OGl CHerkps cs, Uti abs Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
: ‘ ‘ C.J.S, Officers and-Public Employees § 177. 


281 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


10-4-9 PUBLIC OFFICERS AND EMPLOYEES 


10-4-13 


10-4-9. [Criminal procedure made applicable.] 


All matters of procedure not otherwise provided for in this chapter shall be governed by the laws 


governing criminal procedure. 


History: Laws 1909, ch. 36, § 10; Code 1915, § 3963; 
C.S. 1929, § 96-114; 1941 Comp., § 10-311; 1953 Comp., 
§ 5-3-11. 

Compiler's notes. — The 1915 Code compilers re- 
placed "chapter 36 of the Session Laws of 1909," compiled 
as 10-3-1, 10-4+1 to 10-4-29 NMSA 1978, with "this chap- 
ter," referring to Chapter 80 of the 1915 Code, §§ 3950 to 
3985, compiled as 10-1-2 to 10-1-4, 10-3-1, 10-4-1 to 10-4- 
29 and 10-17-5 NMSA 1978. 


» ANNOTATIONS 


Removal action is civil proceeding. — An action for 
the removal of an officer from office under the provisions 
of this act is a civil and not a criminal proceeding. State 
ex rel..Mitchell v. Medler, 1918-NMSC-025, 17, N.M. 644, 
131 P. 976. 

Am. Jur, 2d, A.L.R. and C.J.S, references, — Injunc- 
tion as remedy against removal, 34 A.L.R.2d 554. 

67 C.J.S. Officers and Public Employees § 176. _ 


10-4-10. [Guilty plea; judgment; denial or refusal to plead; trial.] 


If the defendant pleads guilty, the court must render judgment of conviction against him. If he 
denied the matters charged or refuses to answer the accusation, the court must immediately, or at 
such time as.it may appoint, proceed to try the accusation. 


History: Laws 1909, ch. 36, § 11; Code 1915, § 3964; 
C.S. 1929, § 96-115; 1941 Comp., § 10-312; 19538 Comp., 
§ 5-3-12. 


10-4-11. [Precedence in trial. | 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — .67 
C.J,S. Officers and Public Employees § 177. 


As soon as the case is at issue, it must be immediately set. down for trial and shall have prece- 


dence over all other cases on the docket. 


_ History: Laws 1909, ch. 36, § 12; Code 1915, § 3965; 
C.S. 1929, § 96-116; 1941 Comp., §.10-313; 1953 Comp., 
§ 5-3-1838. 


ANNOTATIONS 


Preemption not absolute. — These provisions are 
not absolutely peremptory, but secure to the public and 


the defendant a preference of right of trial over other 
cases, State ex rel. Mitchell v. Medler, 1918-NMSC-025, 17 
N.M. 644, 131 P. 976. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 177. 


10-4-12. [Jury trial required; procedure. | 


The trial must be by jury and conducted in all respects in the same manner as a trial on an in- 


formation or indictment for a misdemeanor. 


History: Laws 1909, ch, 36, § 18; Code 1915, § 3966; 
C.S. 1929, § 96-117; 1941 Comp., § 10-314; 1958 Comp., 
§ §-3-14, 


ANNOTATIONS 


Generally. — The provision of this section as to the 
conduct of the trial was designed to throw around the de- 
fendant the same safeguards with which the law clothes 
a defendant in a criminal action. State.ex rel. Mansker v. 


10-4-13. [Verdict; form.] 


Leib, 20 N.M. 619, 151 P. 766 (1915); State ex rel. Mitchell 
v, Medler, 1913-NMSC-025, 17. N.M. 644, 131 P. 976. © 

Citation or order to show cause necessary. — A ci- 
tation or order to show cause is necessary before the court 
has the power to proceed to hear the matter. State ex rel. 
Delgado v. Leahy, 1924-NMSC-077, 30 N.M. 221, 231 P. 197. 

Am. Jur. 2d, A.L.R. and CwJ.S, references. — 67 
C.J.8. Officers and Public Employees § 177. 


The form of verdict of the jury in such cases shall be "guilty" or "not guilty". 


History: Laws 1909, ch. 36, § 14; Code 1915, § 8967; 
C.S. 1929, § 96-118; 1941 Comp., § 10-315; 19538 Comp., 
§ 5-3-15. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 20 C.J.S. 
Counties § 106; 62 C.J.S. Municipal Corporations § 515. 
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10-4-14. [Judgment of removal; entry. ] 


Upon a conviction the court must pronounce judgment that the defendant be removed from 
office; and the judgment must be entered upon the minutes SASleRInE therein the causes of re- 


moval: 


History: Laws 1909, ch. 36, § 15; Code 1915, § 3968; 
C.S. 1929, § 96-119; 1941 Comp., § 10-316; 1958 Comp., 
§ 5-83-16. 


10-4-15. [Attendance of witnesses. | 


ANNOTATI ONS 


slag Jur. 2d, A.L.R. and C.J.S. references. — 20 
C.J.S. Counties § 106; 62 C.J.S. Municipal Corporations 
io Pa 


The district attorney and the deferidant are respectively entitled to such process as may be 
necessary to enforce the attendance of witnesses as upon a trial of an information or indictment. 


History: Laws 1909, ch. 36, § 16; Code 1915, § 3969; 
C.S, 1929, § 96-120; 1941 SR § 10- “317; 1958 Comp., 
§ 5-3-17. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 176. 


10-4-16. [Appeal; suspension pending reversal; filling vacancy. ] 


From a judgment of removal, appeal may be taken to the supreme court in'the same manner as 
from a judgment in a civil action, but until such judgment is reversed, the defendant is suspended 
from his office, and pending the appeal, the office must be filled as in case of vacancy. 


History: Laws 1909, ch. 36, § 17; Code 1915, § 3970; 
C.S. 1929, § 96- 121; a Comp. + § 10-318; 1953 Comp. a 
§ 5-3-18. 


ANNOTATIONS 


Removal and suspension proceedings separate 
and distinct. — A proceeding for suspension and one 


for removal are separate and distinct, and each requires 
its own citation as a basis’ for jurisdiction, although the 
former is auxiliary to the latter. State ex rel. Delgado v. 
Leahy, 1924-NMSC-077, 30 N.M. 221, 231 P. 197. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 
C.J.S. Counties § 106; 62 CJ. S. Municipal Corporations 
§ 517. 


10-4-17. [Presentment of accusation by district attorney; vacation; no 


grand jury in county. | 


The accusation provided for in this chapter may be presented by the district attorney to the 
judge in vacation or term time at any time when, under the provisions of law there will be no 
grand jury in the county where the same is presented, for a period of at least twenty days after the 


presentment of such accusation. 


History: Laws 1909, ch. 36, § 18; Code 1915, § 3971; 
C.S. 1929, § 96-122; 1941 Comp., § 10-319; 1953 Comp., 
§ 5-3-19. 

Compiler's notes. — The 1915 Code compilers re- 
placed "chapter 36 of the Session Laws of 1909," compiled 
as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this chap- 
ter," referring to Chapter 80 of the 1915 Code, §§ 3950 to 
3985, compiled as 10-1-2 to 10-1-4, 10-3-1, 10-4-1 to 10-4- 
29 and 10-17-5 NMSA 1978. 

Cross references. — For grand jury accusation, see 10- 
4-3 NMSA 1978. 


ANNOTATIONS 


Jurisdiction of district attorney limited. — The 
jurisdiction of the district attorney to present the accusa- 
tion provided for is limited by this section. State v. Awalt, 
1916-NMSC-020, 21 N.M. 510, 156 P. 407. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 
C.J.S. Counties § 106; 62 C.J.S. Municipal Corporations 
§ 514. 


10-4-18. [Duty of district attorney on receipt of evidence.] 


Whenever sworn evidence is presented to the district attorney showing that any of the officers of 
the class provided for in this chapter are guilty of any of the matters herein mentioned as causes 
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for removal, he must present the accusation to the’court as'provided in the:next preceding section 


[10-4-17 NMSA 1978]. 


History: Laws 1909, ch. 36, § 19; Code 1915, $ 3972; 


C.S. 1929, § 96-123; 1941 Comp., § 10-320; 1953 Comp., 
§ 5-83-20, 

Compiler's notes. — The 1915 Code compilers re- 
placed "chapter 36 of the Session Laws of 1909," compiled 
as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this chap- 
ter," referring to Chapter 80,of the 1915 Code, §§ 3950 to 
8985, compiled as 10-1-2 to 10-1-4, 10-3-1, 10-4-1 to.10-4- 
29 and 10-17-5 NMSA 1978. 


ANNOTATIONS 


Generally. — It is the duty of the district attorney to 
bring matter of complaint to attention of court by state- 


ment of the offense in ordinary and concise language, 
without repetition, and in such manner as to enable a: 


person of common knowledge to know what is intended, 


and support such statement by the affidavit or affida- 
vits of those having knowledge of the facts upon which 
cause for removal is based. State ex rel. Mansker v. Leib, 
1915-NMSC-071, 20 N.M. 619, 151 P, 766. 

_ Filing accusation. — The district attorney cannot pro- 


‘ceed in the matter of removal of county officials under this 


act (Sections 10-3-1, 10-4-1 to 10-4-29 NMSA 1978), unless 
sworn evidence has’ been presented to him, and unless he 
files an accusation supported by affidavit or affidavits, at 
a time when the grand jury of the county would not be in 


, session within a period of twenty days, or at a time when 


the grand jury was not actually in session. State v. Awalt, 
1916-NMSC-020, 21 N.M. 510, 156 P. 407. 

Am. Juri-2d,.A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 176. 


10-4-19: [Prdcentment by district attoiitsy: met et ee affidavits; 


procedure. | 


When the accusation is presented by the district attorney as provided in the preceding section 
[10-4-18 NMSA 1978], the same must be supported by sworn affidavit or affidavits, and the court 
must forthwith investigate the,matter, and if a jury is in attendance at the time such accusation is 


presented, the court must order a citation-to the defendant and thenceforth the case must proceed 
as provided in this chapter where the accusation is by a grand jury. | 


History:.Laws 1909, ch. 36, § 20; Code. 1915, §.3973; 
C.S, 1929, § 96-124; 1941 Comp., § 10-321; 1953 Comp., 
§ 6-3-21. 

Compiler's notes, —, The 1915 Code compilers, re- 
placed "chapter 36 of the Session Laws of 1909," compiled 
as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this ‘chap- 
ter," referring to Chapter 80 of the 1915 Code, §§ 3950 to 
3985, compiled as 10-1-2 to 10-1-4, 10-3-1, 10-4-1 to 10-4- 
29 and 10-17-5 NMSA 1978, 

Cross references. — For presentment of grand jury 
accusation, see 10-4-5 NMSA 1978. 


ANNOTATIONS 


Amended. verification: prohibited. — Where the 
verification of an accusation for the removal of a public 
officer is held insufficient by the trial court within twenty 
days of the time for the grand jury to meet, or while it 
is in session, the matter should be presented, and it is 


error to permit amended verifications. State v. Awalt, 
1916-NMSC-020, 21 N.M. 510, 156 P. 407. 

Accusation distinguished from information. — Ac- 
cusation to be presented to the court by the district attor- 
ney may be one based upon information of others and not 
a formal charge upon information of the district attorney. 
State ex rel. Mansker v. Leib, 1915-NMSC-071, 20 N, M. 
619, 151 P. 766. 

Citation or order to show cause necessary. — Un- 
der the provisions of Section 10-4-5 NMSA 1978, a cita- 


‘tion or order to an officer to show cause why he should 


not be suspended from office until final determination of a 
removal proceeding is necessary before the court has the 
power to proceed to hear the matter of suspension. State 
ex rel, Delgado v. Leahy, 1924- NMSC-077, 380°-N.M. 221, 
231 P. 197, 

Am. Jur. 2d, A.L.R, and C.J.S. at mone — 20 C.J.S. 
Counties § 106; 62 C.J,S. Municipal Corporations S52. 


10-4-20. [Procedure for suspension from office.] 


If the accusation provided in this chapter, to be presented by the district attorney, is presented 
at a time when there is no jury in attendance or is presented to the court in vacation, the court, if 
it deems.such action necessary, after ordering a citation to the defendant as provided in the next 
preceding section [10-4-19 NMSA 1978], may, on application of the district attorney, also order the 
defendant to appear at a time not less than five nor more than fifteen days ‘after service of such 
order and at such place as may be mentioned in the order, to show cause why he should not be 
suspended from office until the matters and things alleged in the accusation have been judicially 
determined under the provisions of this chapter. 


History: Laws 1909, ch. 86, § 21; Code 1915, § 8974; 
C.S. 1929, § 96-125; 1941 Comp., §,10-322; 1953 Comp., 
§ 5-3-2. 


Compiler's notes. — The 1915 Code compilers re- 
placed "chapter 36 of the Session: Laws of 1909," com- 


piled as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this 
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10-4-21 


chapter," referring to Chapter 80 of the 1915 Code, §§ 3950 
to 3985, compiled as 10-1-2 to 10- 1-4, 10- 3- 1, 10-4-1 to 10- 
4-29 and 10-17-5 NMSA 1978. , 

Cross references. — For presentment of accusation by 
district attorney, see 10-4-17 NMSA 1978. 

For deputy sheriff's commission being revoked by dis- 
trict judge, see 4-41-8 NMSA 1978, 


ANNOTATIONS _ 


Citation or order necessary. — A citation or order to 
an officer to show cause why he should not be suspended 
from office until final determination of a removal proceed- 
ing is necessary before the court has power to proceed 
to hear the matter of suspension. State ex rel. Delgado v. 
Leahy, 1924-NMSC-077, 30 N.M. 221, 231 P. 197. 


10-4-21. [Order of suspension. ] 


REMOVAL OF LOCAL OFFICERS 


10-4-24 


Proceedings for removal and suspension are sep- 
arate and distinct, and each requires its own citation as 
a basis for jurisdiction, although the latter is auxiliary to 
the former. State ex rel. Delgado v. Leahy, 1924-NMSC-077, 
30 N.M. 221, 231 P. 197. 

Jurisdiction of preliminary investigations. — 
District courts are without jurisdiction to entertain pre- 
liminary investigations except as provided in this sec- 
tion and Section 10-4-25 NMSA 1978, and jurisdiction 
assumed outside of these sections is properly restrained 
by a writ.of prohibition. State ex rel. Harvey v. Medler, 
1914-NMSC-055, 19 N.M. 252, 142 P 376. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 C.J.S, 


‘Counties § 106; 62 C.J.S. Municipal Corporations § 504. 


On the date provided in the order, if the defendant appears and offers proof, the court must hear 
the testimony presented by the district attorney and the’defendant, and if in the judgment of the 
court there is reasonable ground to believe that the matters and things stated in the accusation 
will be established upon a trial, he may forthwith enter an order suspending the officer until after 
final hearing. 


ANNOTATIONS — 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 111. 


History: Laws 1909, ch. 36, § 22; Code 1915, § 3975; 
C.S. 1929, § 96-126; 1941 Comp., § 10-323; 1953 Comp., 
§ §-3-23, 


10-4-22. [Effect of suspension order. | 


The order of suspension shall operate to relieve the officer from all the duties of the office until 
the matter is finally determined, and he must forthwith vacate the office and turn over all moneys, 
books, papers and property belonging thereto to the party appointed to serve until such suspen- 
sion is removed. 


History: Laws 1909, ch. 36, § 23; Code 1915, § 3976; 
C.S. 1929, § 96-127; 1941 1 Comp, § 10-324; 1953 Comp., 
§ 5-83-24, ; 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 108. 


10-4-23. [Denial of motion to suspend; dismissal of proceedings. ] 


If the court concludes that there is not sufficient ground for suspending the officer, it may enter 
an order denying the motion to suspend him and hold the matter in statu quo until final hearing, 
or the court may, in its discretion, dismiss the proceedings. 


History: Laws 1909, ch. 36, § 24; Code 1915, § 3977; 
C.S. 1929, § 96-128; 1941 Comp., § 10-325; 1953 Comp., 


§ 5-3-25. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S, Officers and Public Employees § 111. 


10-4-24. [Default of defendant; effect.) | 


If the defendant fails to appear and answer the order to show cause why he should not be sus- 
pended, the, court may proceed in his absence as in this chapter provided. 


History: Laws 1909, ch. 36, § 25; Code 1915, § 3978; 


§ §-3-26, 


Compiler's notes. — The 1915 Code compilers re- 
placed "chapter 36 of the Session Laws of 1909," compiled 
as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this chap- 
ter," referring to Chapter 80 of the 1915 Code, §§ 3950 to 
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10-4-25 PUBLIC OFFICERS AND EMPLOYEES 10-4-27 


3985, compiled as 10-1-2 to 10-1-4; abies 1, 10-4-1 to 10-4- _ ANNOTATIONS 
29 and 10-17-5 NMSA 1978, . . Am. Jur. 2d, A.L.R, and CJ.S. references. — 67 
C.J.S. Officers and Public Employees § 111. 


Ary 


10-4-25. [Continuance; akalitaliaty investigation required; gusperisiéd 
pending final adjudication. ] 


Nothing in this chapter shall operate to deprive any defendant ofthe right to a continuance 
in any case in which such right would attach in any criminal case as provided by law, but before 
any case shall be continued, upon application of the defendant, beyond the term of court at which 
the accusation is presented, or if such accusation is presented in vacation beyond the first term 
of court after presentment thereof the court may, upon application of the district attorney, make 
a preliminary investigation as provided in this chapter and. suspend the officer, pending a final 
adjudication of the matters alleged in the accusation. 


History: Laws 1909, ch. 36, § 26; Code 1915, § 3979; ANNOTATIONS 


farted Pub BOs1BP 298) Comb B AUSB iid 288 COMP. Jurisdiction of district courts. — The ‘act (See- 

Compiler's notes. —’The 1915 Code compilers’ re- tions 10-3-1, 10-4-1 to, 10-4-29, NMSA 1978) confers ju- 
placed "chapter 36 of the Session Laws of 1909," compiled risdiction upon the district courts to make preliminary 
as 10-8-1, 10-4-1 to 10-4-29 NMSA 1976, with ‘this chap. Orne am before coniiguanoe beyond: thectee pf coir 
Primates hs Tod Aa 1 ee ee eee State ex rel. Harvey v. Medler, 1914-NMSC-055, 19 N.M. 
29 and 10-17-5 NMSA 1978. 252, 142 P. 376, 


Am. Jur. 2d, A.L.R. and Cu.S. Fotavenuen — 67 
C.J.S. Officers tid Public Employees § 111. 


10-4-26. [Reinstatement of suspended officer.] 


If upon final trial the. defendant is found not guilty, he must be reinstated and the party serving 
during the time of his suspension must immediately vacate the office and return to the defendant 
all moneys, books, papers and other property in his hands as such officer. 


History: Laws 1909, ch. 36, § 27; Code 1915, § 3980; ANNOTATIONS Ey 
C.S. 1929, § 96-131; pose C - § 10-328; 1953 C ; ’ 
§ 5-38-28, : ge : tag Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 


C.J.S. Officers and Public Employees §§ 111, 114. 


10-4-27. [Payment of salary after reinstatement; Sa TRAUe aed ee of 
interim officer. | 


If an officer has been suspended as provided i in this chapter and reinstated after final trial, he 
shall receive pay for the entire time of his suspension, and the court may make an order to pay the 
officer serving during the time of such suspension, such reasonable compensation as his services 
warrant, which shall be paid out of a fund to be designated by the court. 


History: Laws 1909, ch. 36, § 28; Code 1915, § 3981; 3985, compiled as 10-1-2 to 10-1-4, 10-3-1, 10-4-1 to 10-4- 
C.S. 1929, § 96-132; 1941 Comp., § 10-329; 1953 Comp., 29 and 10-17-5 NMSA 1978. 
§ 5-3-29. Cross references. — - For suspension of, officer, see 10- 
Compiler's notes. — The 1915 Code compilers re- 4-25 NMSA 1978. ‘i 
placed "chapter 36 of the Session Laws of 1909," compiled 
as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this apap: ANNOTATIONS | >» 
ter," referring to Chapter 80 of the 1915 Code, §§ 3950 to Am. Jur. 2d, A.L:R. and C.J.8. references, — 67 


C.J.S. Officers and Public Employees § 114. 


hil | 
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10-4-28 SUSPENSION OF CERTAIN OFFICIALS 10-5-1 


10-4-28, [Officer appointed: for suspension arear oath find bond; filling 
vacancy after final removal.] 


«When any officer is suspended as provided in this:act [chapter], the judge of said court shall ap- 
point some qualified. person to discharge the duties of such officer during the period of his suspen- 
sion, which person shall take the oath and give the bond required of incumbents of such office, and 
in case the final judgment be for the removal of such accused officer before the expiration of his term, 
his successor shall be appaede in ik manner provided. by law for filling vacancies in such office. 


History: Laws 1909; ay 36, § 29; Code 1915, .§ 3982; 
Laws 1915, ch. 21, § 1; C.S. 1929, § 96- 133; 1941 Comp., 


§ 10-330; 1953 Comp. + § 5-83-30. 

Bracketed material. — The bracketed material was 
inserted by the compiler to conform to, the substitutions of 
"this chapter" for "this act" made by the 1915 Code com- 
pilers throughout this article. The bracketed insertion is 
not a part of the law. 

Compiler's notes. — The 1915 Code compilers -re- 
placed "chapter 36 of the Session Laws of 1909," compiled 


as 10-3-1, 10-4-1 to 10-4-29 NMSA 1978, with "this chap- 
ter," referring to Chapter 80 of the 1915 Code, §$§ 3950 to 
3985, compiled as 10-1-2 to 10-1-4, 10-3-1, 10-4-1 to 10-4- 
29 and 10-17-56 NMSA 1978. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 67 
C.J,.S. Officers and Public Employees §§ 74 to 79, 108. 


10-4-29. [Exclusive method of removal.] 


No officer belonging to the class mentioned in Section 10-4-1 NMSA 1978 can be removed from 
office in any manner except according to the provisions of this chapter. 


History: Laws 1909, ch 36, § 30; Code 1915, § 3983; 
C.S. 1929, § 96-134; 1941 Comp., § 10-331; 1953 Comp., 
§ 5-83-31. 

Compiler’ s notes. — The 1915 Code compilers re- 
placed "chapter 36 of the Session Laws of 1909," compiled 
as 10-8-1, '10-4-1 to 10-4-29 NMSA 1978, with "this chap- 


ter," referring to Chapter 80 of the 1915 Code, §§ 3950'to 


3985, compiled as 10-1-2 to 10-1-4, 10- ue 1, 10-4-1 to 10-4- 
29 and 10-17-5 NMSA‘1978. . 


ANNOTATIONS 


Am. Jur. 2d, A.L.R, and C,J.S. references. — Injunc- 
tion as remedy against removal, 34 A.L.R.2d.554. 

20 C.J.S. Counties § 106; 62 C. J.S, Municipal POET e 
tions § 506.. 


ARTICLE 5 


Suspension of Certain Officials 


10-5-1. Definition. 

10-5-2. Power of secretary to suspend certain officials; 
grounds for suspension; secretary to take 
charge of office. 

10-5-3. Hearing; testimony. ~ 

10-5-4,.. Oaths; subpoenas. 

10-5-5, Repealed. - 

10-5-6. Continuance of suspension after hearing; discon- 

tinuance of salary. 


10-5-1. Definition. 


Sec, 

10-5-7. Petition for reinstatement; order to show cause; 
result. 

10-5-8. Control of office; bond of agent in charge; discre- 
tionary reinstatement; institution of re- 
moval proceedings. 

10-5-9. Suspended official to deliver money and records 
to secretary; failure or refusal; criminal 
penalty. 


"Official of any local public body" means every officer, deputy or employee of: 
A. every political subdivision of the state of New Mexico; © 
B. the agencies, instrumentalities and institutions of every political subdivision of this state; 


and 


C. charitable institutions for which appropriations are made by the legislature. 


History: 1953 Comp., § 5-3-37.1, enacted by Laws 
1957, ch. 254, § 1; 1979, ch. 281, § 1. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees §§ 2 to 4. 
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10-5-2 PUBLIC OFFICERS AND EMPLOYEES 10-5-4 


10-5-2. Power of secretary to suspend certain officials; grounds for 
suspension; secretary to take charge of office. 


The secretary of finance and administration may summarily suspend any official of any local 
public body in all cases where an audit conducted by the state auditor, or by personnel of his of- 
fice, or by an independent auditor employed or approved by the state auditor reveals any of the 
following: 

A. a fraudulent misappropriation or embezzlement of public money; . 

B. fiscal management of an office resulting in violation of law or willful eistidn of the fiscal 
regulations of the department of finance and administration for every local public body; or 

C. willful failure to perform any duty imposed by any law which the secretary of finance and 
administration is charged with enforcing. 

Upon such suspension, the secretary of finance and administration may take charge of the office 
of the persons [person] suspended. 


History: 1953 Comp., § 5-3-37.2, enacted by Laws provisions of this section are applicable to anyone holding 


1957, ch. 254, § 2; 1977, ch. 247, § 37; 1979, ch. 281, § 2; that office. Mata v. Montoya, 1977-NMSC-078, 91 N.M. 20, 
1980, ch. 151, § 7. 569 P.2d 946. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — Rights 
inserted by the compiler and is not part of the law. of state and municipal public employees in grievance pro- 
ceedings, 46 A.L.R.4th 912. 
ANNOTATIONS 20 C.J.S, Counties § 106; 62 C.J.S. Municipal Corpo- 


rations § 504; 67 C.J.S. Officers and Public Employees 


Scope include ty t » — Since th M 
cope includes county treasurer, — Since the county §§ 108 to 111. 


treasurer is a salaried public official, the suspension 


10-5-3. Hearing; testimony. 


Within five days after such suspension or within such reasonable time as the person suspended 
may request, the secretary of finance and administration shall conduct a hearing for the person 
suspended. At such hearing the person suspended may show cause why such suspension should 
not be continued. The state auditor, and the employees of his office or the auditors employed by the 
state auditor to conduct the audit upon which suspension was based, shall appear at the hearing 
and give testimony. 


History: 1953 Comp., § 5-3-87.3, enacted by Laws. ANNOTATIONS 
1957, ch. 254, § 3; 1977, ch. 247, § 38; 1979, ch. 281, § 3. 
‘i pa é . binctas : Am dur. 2d, ALR. dad (GJi8.references. 67 


C.J.S, Officers and Public Employees § 111. 


10-5-4. Oaths; subpoenas. 


The secretary of finance and administration is authorized to administer oaths to persons who 
testify at such hearing. The secretary may compel the attendance of any person whose testimony 
may be required or needed at such hearing, and to compel the production of books, papers, docu- 
ments, records and data necessary thereto. The official requesting the hearing shall have the right 
to make timely request to the secretary that subpoenas for necessary and material witnesses or 
for the production of documents and papers be issued, and the same shall be issued. The secretary 
and such employees of the department as may be designated by the secretary are authorized to 
issue subpoenas for persons whose testimony is required, and subpoenas so issued shall be served 
by persons authorized by law to make such service in civil actions, and if served by a sheriff or 
deputy, such service shall be made without cost. 


History: 1953 Comp., § 5-3-37.4, enacted by Laws ANNOTATIONS 


1957, ch. 254, § 4; 1977, ch. 247, § 39. 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S, Officers and Public Employees § 111. 
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10-5-5 SUSPENSION OF CERTAIN OFFICIALS 10-5-8 


10-5-5. Repealed. 


Repeals. — Laws 1979, ch. 281, § 7, Paint: 10-5-5 
NMSA 1978, relating to penalties. 


10-5-6. Continuance of suspension after hearing; discontinuance 
of salary. 


After such hearing, the secretary of finance and administration shall have discretion to continue 
such suspension for any of the causes above numbered, and if such suspension is continued no sal- 
ary shall be received by such official during such suspension unless reinstated by the order of the 
district court as hereinafter provided. 


History: 1953 Comp., § 5-3-37.6, enacted by Laws ' ANNOTATIONS 


1957, ch. 254, § 6; 1977, ch. 247, § 40. 
.s Pacoe is as Am. Jur. 2d, A.L.R. and C.J.S. references, — 67 
C.J.S, Officers and Public Employees § 111. 


10-5-7. Petition for reinstatement; order to show cause; result. 


A. If after hearing before the secretary of finance and administration such suspension is con- 
tinued, the person suspended shall have the right to appeal to the district court of the county 
where he was serving as an official within thirty days after entry of the order of suspension. 

B. Upon appeal, the court shall set aside an order of suspension only if it is found to be: 

(1) arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the record; or 
(3) otherwise not in accordance with the law. 


History: 1953 Comp., § 5-3-37.7, enacted by Laws ANNOTATIONS 
1957, ch. 254, § 7; 1977, ch. 247, § 41; 1979, ch. 281, § 4. 
Cross references. — For procedures governing adminis- Am, Jur. 2d, A.L.R. and CJ.S. references. — 67 
trative appeals to the district court, see Rule 1-074 NMRA. C.J.S. Officers and Public Employees §§ 108, 111, 114, 116. 
For scope of review of the district court, see Zamora v. 
Village of Ruidoso Downs, 120 N.M. 778, 907 B.2d 182 
(1995). 


10-5-8. Control of office; bond of agent in charge; discretionary 
reinstatement; institution of removal proceedings. 


__ Whenever the secretary of finance and administration assumes control of any office as herein- 
above provided, the secretary may assign any employee of the department of finance and adminis- 
tration to perform the duties of the official suspended by the secretary. 

The secretary of finance and administration may reinstate a suspended official of any local pub- 
lic body whenever the suspended official has made a proper showing satisfactory to the secretary 
that he is able and willing to conduct his office as provided by law, and that no loss will be suffered 
by the local public body. 

In all cases where there shall be grounds for removal of such official, the secretary of finance and 
administration may cause removal proceedings to be instituted and prosecuted by the attorney 
general or district-attorney, in the manner now provided by law for the institution and prosecution 
of such proceedings by the district attorney. 


History: 1953 Comp., § 5-3-37.8, enacted by Laws ANNOTATIONS 
1957, ch. 254, § 8; 1977, ch. 247, § 42; 1979, ch. 281, § 5. Win. dak, Sd AO and Clas” ditebeticde” = 67 


oe t ; ’ 0- ° 
wt cg cpg, Perl Anta nite anbenmerrigieen C.J.8. Officers and Public Employees §§ 108, 111, 114. 


For definition of "official of any local public body", see 
10-5-1 NMSA 1978. 
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10-5-9 PUBLIC OFFICERS AND EMPLOYEES 10-6-1 


10-5-9. Suspended official to deliver money and records to secretary; 
failure or refusal; criminal penalty. 


A. Upon written order of suspension by the secretary of finance and administration, the official 
suspended shall immediately deliver to the secretary all money, records and other Property of the 
office in his charge, for which the secretary sHallgive a receipt. ° 74 

B. If upon order of the secretary a suspended official of any local public body refuses or fails to 
deliver to the secretary all money, records and other property of the local public body, the secretary 
may invoke the aid of the court to require delivery of money, records and other property of the local 
public body. 

C. It shall be a petty misdemeanor for an official of any local public body to willfully fail or 
refuse to deliver all money, records and other property of the local public body to the secretary 
upon order in accordance with the provisions of this section. Upon conviction, the official shall be 
sentenced to not more than six months in the county jail and fined not more than five thousand 
dollars ($5,000) or both such imprisonment and fine in the discretion of the judge. 


History: 1953 Comp., § 5-3-37.9, enacted by Laws ANNOTATIONS 
1957, ch. 254, 5 9A1 901 92. 24 SAF LOPE aS fy Am, Jur. 2d, A.L.R. and C.J.S. references. — 67 


C.J.S. Officers and Public Employees §§ 108, 257 to 259. 


ARTICLE 6: 
Abandonment of Public Office or Employment 
Sec. Sec, 
10-6-1. Effect of public officer or employee entering mili- 10-6-4. Filling vacancy when office pabileieitiy aban- 
tary service. doned. 
10-6-2. Temporary appointments, 10-6- 5 Definition of incompatible office; service and em- 
10-6-3.. Permanent abandonment of office, what consti- ployment. 
tutes, 10-6-6. Penalties. 


10-6-1. [Effect of public officer or employee entering 
military service. |] 


Any incumbent of any public office or employment of the state of New Mexico, or of any of its de- 
partments, agencies, counties, municipalities or political subdivisions whatsoever, who shall here- 
tofore have entered or who hereafter shall enter military, naval, United States merchant marine, 
or other armed service of the United States of America, and who by reason of the duties imposed 
upon him in such service shall fail to devote his time to the performance i in person of the duties 
of such office or employment shall, by entering or continuing in such service, be deemed to have 
waived and renounced the salary of, and to have abandoned such office or employment until, but 
only until, he shall have been relieved from active duty in such service and shall have resumed the 
personal performance of the duties of such public office or employment. 


History: 1941 Comp., § 10-338, enacted by Laws which temporarily diverts emoluments of the office dur- 
948, ch. 123,:§ 1; 1953 Comp., § 5-3-38.. : ing his inability to perform the duties of such office, in 
view of applicability of the removal and vacancy statutes 


ANNOTATIONS which would normally foreclose him from retaining any 
Purpose of statute. — Laws 1943, ch. 123 (Sec- right to either emoluments or salary pertaining to such 
tions 10-6-1 to 10-6-6 NMSA 1978) had as its purpose the office. State ex rel. Sanchez v. Stapleton, 1944-NMSC- 056, 
preservation to incumbents of their offices despite their 48 N.M. 463, 152 P.2d 877. 
failure to perform the duties thereof while in the armed Challenge by person not legally appointed. ~ One 
services, and guarding against disruption of essential who was not legally appointed to the post of deputy’ as- 
functions of government. State ex rel. Sanchez v. Staple- sessor cannot question constitutionality of act which 
ton, 1944-NMSC-056, 48 N.M. 463, 152 P.2d 877. provides for carrying on duties of public officer who ‘en- 
Challenge by public officer. — A public officer who tered military service. State ex rel, Sanchez v. Stapleton, 
enters military service cannot challenge provisions of act 1944-NMSC-056, 48 N.M. 463, 152 P.2d 877. 
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10-6-2 ABANDONMENT OF PUBLIC OFFICE OR EMPLOYMENT 10-6-3 


Effect of national guard duty. — A county clerk or office or employment, 143 A.L.R. 1470, 147 A.L.R. 1427, 
any other public employee or official serving on active 148 A.L.R. 1400, 150 A.L.R. 1447, 151 A.L.R. 1462, 152 
duty in the federalized national guard must be consid- A.L.R. 1459, 154 A.L.R. 1456, 156 A.L.R.1457, 157 A.L.R. 
ered to have temporarily abandoned his office; and is not 1456. 
entitled to be paid for such office. 1951-52 Op. Att'y Gen. Constitutionality of statede providing for payments to 
No. 5447, public officers or employees who enter the military service 

Section is applicable to members of municipal of the United States, or to their dependents, 145 A.L.R. 
boards of education. 1943-44 Op. Att'y Gen. No. 4629. 1156. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Induc- 20 C.J.S. Counties § 103; 62 C.J.S. Municipal Corpora- 
tion or voluntary enlistment in military service as creat- tions § 502. 


ing a vacancy in, or as ground of removal from, public 


10-6-2. [Temporary appointments. ] 


The officer, agent, employee, board or other agency of the state of New Mexico, or of its depart- 
ments, agencies, counties, municipalities or political subdivisions, who is by law authorized'to fill 
ordinary vacancies in the public office or employment so temporarily abandoned as provided in 
Section 1 [10-6-1 NMSA 1978] hereof is hereby authorized, empowered and directed to appoint to 
the public office or employment, so abandoned as provided in Section 1 hereof, another person who 
shall receive the salary and perform the duties thereof until, but only until, the former incumbent 
shall have been relieved from active duty in the armed services and shall have resumed the per- 
sonal discharge of the duties of such public office or employment. 


History: 1941 Comp., § 10-339, enacted by Laws ANNOTATIONS 


1P4H2 eH 125, 8 BANGS. Comp, & 5-8-9, Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
* Am. Jur. 2d Publie Officers and Employees §§ 135, 146, 

164, 177 to 179, 
67 C.J.S. Officers and Public Employees §§,74 to 79, 100, 


10-6-3. [Permanent abandonment of office, what constitutes. | 


_Any incumbent of any public office or employment of the state of New Mexico, or of any of its 
departments, agencies, counties, municipalities or political subdivisions whatsoever, who shall ac- 
cept any public office or employment, whether within or without the state, other than service in 
the armed forces of the United States of America, for which a salary or compensation is autho- 
rized, or who shall accept private employment for compensation and who by reason of such other 
public office or employment or private employment shall fail for a period of thirty successive days 
or more to devote his time to the usual and normal extent during ordinary working hours to the 
performance of the duties of such public office and employment, shall be deemed to have resigned 
from and to have permanently abandoned his public office and employment. 


History: 1941 Comp., § 10-340, enacted by Laws office of justice of the peace (now magistrate) where the 

1943, ch. 128, § 3; 1953 Comp.,, § 5-3-40. latter's precinct covers said village are not incompatible 

. | (rendered prior to 1977 amendment of 10-6-5 NMSA 1978. 
.ANNOTATIONS 1964 Op. Att'y Gen. No. 64-73. 


School superintendent and teacher compatible. 
— The office of county. school superintendent is compat- 
ible with employment as a municipal schoolteacher. Such 
employment will result in a resignation by operation 
of law of the office of county school superintendent if it 
causes the superintendent to fail for 30 successive days 


Factors constituting abandonment. — It is not only 
the acceptance of another public office for which a salary 
or compensation is authorized that will automatically con- 
stitute the abandonment of the incumbent's public office; 
in addition, it must be found that because of such other 


ublic office the incumbent fails’for 30 successive days or ; i 
Tibi to devote his’ time'to the usual ahd normal oniadt to devote full time to his office. Employment as a teacher 


during ordinary working hours to the performance of the may, also render the superintendent subject to removal 


; ‘ i ©1964 Op. Att! “No. 64-73. from office if it results in the failure, neglect or refusal of 
Tine ohutlier and iat Eeconepii ie whuoe the superintendent, to discharge any or all of the duties 


ual may hold the office of city councilor and county asses- devolving on him by virtue of his office, 1959-60 Op. Att'y 


sor simultaneously, as long as the duties of the two offices Gen, No. 60-154. 


do not ‘physically or functionally interfére with one an- Assistant superintendent and State Board of 


t Education member. — An assistant superintendent 
Mit eer ianne ak (fst pen A eck bane employed by the Santa Fe school district may also serve 


Offi d trat tible, — as an elected member of the state board of education so 
The aie o a ems nis Silke dhe the long as the duties of membership on the state board do not 
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physically interfere with the duties of the assistant super- versa, the two positions would be compatible under the 
intendent during the ordinary working hours of that posi- statutory criteria. 1989 Op. Att'y Gen. No. 89-10, 
tion ‘and the two positions are not otherwise incompatible. _ Tribal council member and county commissioner, 
1992 Op. Att'y Gen. No, 92-04. — A.Native American may serve as a tribal council mem- 
Judge and clerk when hours do-not conflict are ber and as a county’commissioner at the same time, as 
compatible. — The. test of physical incompatibility is long as his duties as tribal council member do not physi- 
a failure by an official for 30 consecutive days to devote cally interfere with his duties as county commissioner 
his time to the usual and normal extent during ordinary during the ordinary working hours of that position: and 
working hours to the performance of the duties of his of- the functions of the two positions are not otherwise in- 
fice. One cannot perform two full-time positions or-one compatible. 1990 Op, Att'y Gen. No. 90-14. 
full-time position and one part-time position at the same Power. to determine and fill vacancy. — County 
time. Where the individual is serving in the capacity of commissioners have power to determine a vacancy in the 
municipal judge after his working hours as city clerk, office of the justice of the peace (now magistrate) to exist 
there is no physical incompatibility of office. 1968 Op. by reason of abandonment by the elected incumbent and 
Att'y Gen. No. 68-111. to appoint another person to fill the vacancy. 1959-60 Op. 
Judge and county maintenance worker. — If an in- Att'y Gen. No. 59-34. 
cumbent could successfully perform his duties as probate ‘Am. Jur, 2d, A.L.R. and 'C.J.S. references, — 67 
judge, to. the usual and normal. extent outside his work- C.J.S,Officers arid Public Employees § 100, 


ing hours at the county maintenance fepariment, or vice 


10-6-4, [Filling vacancy when office permanently abandoned. } 


The officer, agent, employee, board or. other agency of the state; or of its departments, aghritiaks 
counties, municipalities or political, subdivisions, who is by law authorized to fill ordinary vacan- 
cies in the public office or employment so permanently abandoned, as provided in Section 3 [10- 
6-3 NMSA 1978]:hereof, is hereby authorized, empowered and directed to appoint to such public 
office or employment some qualified person who shall thereafter receive’the salary and’ perform 
the duties thereof until the expiration. of the term of the former incumbent or until his successor 
shall have been elected, appointed or otherwise chosen and qualified or until the former incum- 
bent shall have been relieved from active duty in the armed services and shall have resumed the 
personal discharge of the duties of such public office or employment. 


History: 1941 Comp., § 10-341, enacted by Laws ANNOTATIONS 


1 , ch. 123, § 4; 1958 C » § 5-83-41, 
Bie nd 4 TMP TE-FrAh Am. Jur. 2d, A.L.R. and C.J.S. references, — 67 
C.J.8, Officers and Public Employées §§ 74 to 79; 100. 


10-6-5. Definition of incompatible office; service and employment. 


Any public office or service, other than service in the armed forces of the United States of Amer: 
ica, and any private employment of the nature and extent designated in Section 10-6-3 NMSA 
1978 is hereby declared to be incompaLiple, with the tenure of public office or employment. 


History: 1941 Comp., § 10-342, enacted by Laws Physical incompatibility explained. — The test of 
1943, ch. 123, $5; 1953 Comp., § 5-3-42; Laws LOT ch. physical incompatibility is a failure by an’ official for 30 
56, § 1; 1979, ch. 344, §1. consecutive days to devote his time to the usual and nor- 

mal extent during ordinary working hours to the perfor- 
ANNOTATIONS mance of the duties of his office. One cannot perform two 

Schoolteacher. — The position of schoolteacher is not full-time positions or one full-time position and one part- 
an office within the meaning of this section. Amador uv, time position at the same time. Where the individual is 
NM. State Bd. of Educ., 1969-NMSC-076, 80 N.M. 336, serving in the capacity of municipal judge after his work- 
455 P.2d 840, ing hours as city clerk, thereis no physical incompatibility 

State board of education member and school- of office. 1968 Op. Att'y Gen. No, 68-111. 
teacher. — The state board of education only has juris- Public school instructors and administrators are 
diction over a schoolteacher in the instance where ‘the state employees within the constraints of the prohibi- 
teacher appeals to that board from an adverse ruling by tion against serving in, the legislature while..receiving 
the local board of education and if a teacher who is also a compensation as an employee of the state, 1988 Op, Att'y 
member of the state board should appeal from the action Gen. No. 88-20. ...., 
of the local board, the teacher would simply refrain from City counselor and county assessor. — An individ- 
acting as a member of the board in his case just as would ual may hold the office.of city councilor and county asses- 
a member of any other trade or profession who appealed sor simultaneously, as long as the duties of the two offices 
to the board of which he was a member Amador v. NM do not physically or functionally interfere with one an- 
State Bd. of Educ., 1969-NMSO- 076, 80 N.M. 336, 455 P.2d other and are not otherwise incompatible, 2009 Op. Att'y 
840. Gen, No..09-02, ¢ hes Novia : 
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Mayor and magistrate. — The office of mayor of an. between the offices of city clerk and municipal judge. 1968 
incorporated village and the office of justice of the peace Op. Att'y Gen. No. 68-111.. ; 
(now magistrate) where the latter's precinct covers said Tribal council member and county commissioner, 
village are not incompatible (opinion rendered prior to — A Native American may serve as a tribal council mem- 
1977 amendment of 10-6-5 NMSA 1978). 1964 Op. Att'y ber and as a county; commissioner at the same time, as 
Gen. No, 64-73. long as his duties as tribal council member do not physi- 
Judicial and law enforcement officer. — Regard- cally interfere with his duties as county commissioner 
less of salary, a judicial officer may never serve as a law: _—s during the ordinary working hours of that position and 
enforcement officer in any situation where holding one the functions of the two positions are not otherwise in- 
office may cause some benefit to accrue to the other, or compatible; 1990 Op. Att'y Gen. No. 90-14. 
would intrude upon the disinterested and impartial dispo- Am. Jur. 2d, A.L.R. and C.J.S. references. — Resig- 
sition of civil or criminal cases in court. 1959-60 Op. Att'y nation of one office as affecting eligibility to another office 
Gen. No. 60-168. during term of former office, 5 A.L.R, 117,40 A.L.R, 945. 
Probate judge and deputy district court clerk. — Incompatibility of offices or positions in military service 
A probate judge may be appointed to act as a deputy dis- and civil service, 26 A.L.R. 142, 182 A.L.R. 254, 147 A.L.R. 
trict court clerk and receive a salary therefor. 1957-58 Op. 1419, 148 A.L.R. 1399, 150 A.L.R. 1444. 
Att'y Gen. No. 57-298, Incompatibility, under common-law doctrine, of office of 
City clerk and municipal judge. — No incompat- state legislator and position or post in local political sub- 
ibility of office exists because of inconsistency of functions division, 89 A.L.R.2d 632. 


67 C.J.S. Officers and Public Employees §§ 27 to 33, 203. 


10-6-6. [Penalties.] 


It shall be unlawful for any person who has temporarily or permanently abandoned his pub- 
lic office or employment, as herein defined and described, to receive compensation from public 
money on account of services or periods of time in his or her public office or employment accruing 
after such temporary or permanent abandonment and, in the case of'temporary abandonment as 
herein defined, before the resumption of such office or employment as described in Section 1 [10- 
6-1 NMSA 1978] hereof: Any person receiving or paying compensation in violation of this section 
shall be punished by a fine of not less than two hundred fifty dollars ($250), nor more than one 
thousand dollars ($1,000), or by imprisonment for not more than one year, or by both such fine and 
imprisonment. 


History: 1941 Comp., § 10-343, ment by Laws ANNOTATIONS 


1 h. 6; 2 
po ee a a 3-48, Am, Jur. 2d, A.L.R. and C.J.S. references. — 20 
C.J.S. Counties § 103; 62 C.J.S. Municipal Corporations 
§ 502. 


ARTICLE 7 


Compensation and Working Conditions Generally 


Sec. Sec. 
10-7-1. Temporary transfers of employees from one office, 10-7-9. Minimum salary rate. 

department or institution to another. 10-7-10. Accumulated sick leave; payment of certain ex- 
10-7-2. , Salaries and wages; rules; direct deposit. cess amounts. 
10-7-3. Inapplicability of act. . 10-7-11. Accumulated sick leave prior to retirement; pay- 
10-7-4, Group, insurance; cafeteria plan; contributions ment of certain excess amounts. . 

from public funds. 10-7-12. Government cost savings incentive award. 
10-7-4,1. Children, youth and families department; 10-7-13. Leave; coordination with workmen's compensa- 

group life insurance, . tion benefits. 
10-7-4.2. Group insurance; counties and municipalities; 10-7-14. Short title, 
, contributions; definition; exemption from 10-7-15. Definitions. 

: state plan. 10-7-16. Cafeteria plan; optional. 
10-7-5. Premiums; deduction from salaries. 10-7-17. Salary reduction agreements, 
10-7-5.1. Local public bodies; group health and group life 10-7-18. Status of salary reduction. 
_ imsurance, 10-7-19. Applicability to deferred compensation plans. 

10-7-6, Repeal and saving clause. 10-7-20. Qualified transportation fringe benefit. 
10-7-7,.. Old-age benefits under Social Security Act. 10-7-21, Undercover agents; life insurance benefits. 
10-7-8.. Annuities and deferred compensation plans; re- 10-7-22. Leave donation policy. 


ductions from gross salaries. 
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10-7-1. [Temporary transfers of employees from one office, department 
or institution to another. ] 


The governor is further authorized, subject to the approval of the state board of finance, to 
transfer, temporarily from one office, department or institution to another office, department or 
institution, such employees as in his judgment may be necessary or convenient at any time to 
further the economical and efficient conduct of the state government and without regard to’ the 
appropriation out of which such employee may be paid; provided, that the governor shall have the 
power to designate and employ a personnel director who shall assist him in the performance of the 
duties imposed upon the governor by the terms of this section. 


History: Laws 1935, ch 70, § 3; 1941 Comp., § 10- ex rel. Bird v. Apodaca, 1977-NMSC-110, 91 N.M. 279, 573 
403; Laws 1943, ch. 10, § 3; 1953 Comp., § 5-4-3. P.2d 213. 

Compiler's notes, — Laws 1977, ch, 247, § 6, estab- State highway engineer is not subject to: transfer 
lished the state board of finance, referred to in this sec- provisions of this section. State ex rel. Bird v, Apodaca, 
tion, in connection with the board of finance division of 1977-NMSC-110, 91 N.M. 279, 573 P.2d 218. 
the department of finance and administration. See 6-1-1 Meaning of "temporary". — The word temporary 
NMSA 1978. means that which is to last for a limited time only, not of 

Cross references. — For causes for removal of local long duration but for a short time. 1957-58 Op. Att'y Gen. 
officers, see 10-4-1 NMSA 1978. No. 57-94. 

For permanent abandonment of office, see 10-6-3 NMSA Remuneration when two jobs. — An employee of the 
1978. state who is employed by one department on a monthly 

For definition of "incompatible office", see 10-6-5 NMSA basis could be entitled to remuneration from a second de- 
1978. partment or agency of the state if the services are per- 

formed at a time which are not regular working hours of 
ANNOTATIONS the first department and in a location different from that 


of the first department. 1957-58 Op. Att'y Gen. No. 58-16. 

Law reviews. — For note, "Mandamus Proceedings 
Against Public Officials: State of New Mexico ex rel. Bird 
v. Apodaca," see 9 N.M.L. Rey, 195 (1978-79). 


Theory of section. — This section contemplates that 
a public officer can perform the duties and obligations of 
any position to which he is temporarily transferred. State 


10-7-2. Salaries and wages; rules; direct deposit. 


A. Persons employed by and on behalf of the state, except those employed by institutions of 
higher education, including all officers, shall receive their salaries or wages for services rendered 
in accordance with rules issued by the department of finance and administration. 

B. The department of finance and administration may require the automatic direct deposit of a 
state employee's salary or wages into the employee's account, or into an account established by the 
department on behalf of the employee, in a financial institution authorized by the United States or one 
of the several states to receive deposits in the United States. The department of finance and adminis- 
tration shall adopt rules governing the automatic direct deposit of salary or wages. Those rules shall 
provide the circumstances under which a state employee may, with the approval of the department 
of finance and administration, withdraw from or elect not to participate in automatic direct deposit. 


History: Laws 1933, ch. 157, § 1; 1941 Comp., § 10- Judgment for damages not within scope. — This sec- 


405; 1953 Comp., § 5-4-5; Laws 1961, ch. 70, § 1; 1975, tion did not concern judgments for damages for breach of 
ch. 128, § 1; 2005, ch. 93, § 1. contract awarded to discharge tenured teacher. Sanchez v, 

Cross references. — For weekly payment for certain Board of Educ., 1969-NMSC-063, 80 N.M. 286, 454 P.2d 768. 
public projects, see 13-4-11 NMSA 1978. Payment of accrued vacation time upon termina- 

The 2005 amendment, effective June 17, 2005, added tion. — Employees of political subdivisions may, upon 
Subsection B to provide that the department of finance termination of their employment, be compensated for 
and administration may require the automatic direct de- their permissible accrued vacation time unless prohibited 
posit of state employees' salaries and wages into employee therefrom by the personnel ordinance or merit system. 
accounts at financial institutions. 1964 Op. Att'y Gen. No. 64-155. 


Payment of vacation time improper. — Where 


ANNOTATIONS an employee continues to be employed by a local public 
Municipalities not equal to the state for purposes body but simply does not take his vacation time, payment 
of payment of wages. — Although a aonitpaitie: may therefor is improper. 1964 Op. Att'y Gen. No. 64-155. 
be an auxiliary of the state government, this relationship Organization of public employees. — Public em- 
does not equate municipalities with the state for purposes ployees are certainly not entitled to the right to strike 
of payment of wages and therefore this section is not ap- or to bargain collectively concerning the matters of their 
plicable to municipalities. Rainaldi v. City of Albuquerque, employment. The right to organize the public employees 
2014-NMCA-112. should be a matter of consideration for the legislature, 


and since the New Mexico legislature has not seen fit to 
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grant this right, under the present state of the law, such governmental employee salary or pension statutes, 96 
right of organization is not available to public employees. A.L.R.8d 538. 
1955-56 Op. Att'y Gen. No. 55-6207. 81A C.J.S. States § 111. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Va- 
lidity of statutory classifications based on population, 


10-7-3. [Inapplicability of act.] 


Nothing in this act [10-7-2, 10-7-3 NMSA 1978] shall apply to those officials or employees receiv- 
ing their salaries or wages at a time as fixed by any provision of the constitution of the state of 
New Mexico. 


History: Laws 1933, ch. 157, § 2; 1941 Comp., § 10- . ANNOTATIONS 


406; 1953 Comp., § 5-4-6. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 228. 


10-7-4. Group insurance; cafeteria plan; contributions from public 
funds. 


A. All state departments and institutions and all political subdivisions of the state, exclud- 
ing municipalities, counties and political subdivisions of the state with twenty-five employees or 
fewer, shall cooperate in providing group term life, medical or disability income insurance for the 
benefit of eligible employees or salaried officers of the respective departments, institutions and 
political subdivisions. 

B.. The group insurance contributions of the state or any of its departments or institutions, in- 
cluding institutions of higher education and the public schools, shall be made as follows: 

(1) at least seventy-five percent of the cost of the insurance of an employee whose annual 
salary is less than fifteen thousand dollars ($15,000); 

(2) at least seventy percent of the cost of the insurance of an employee whose annual sal- 
ary is fifteen thousand dollars ($15,000) or more but less than twenty thousand dollars ($20,000); 

(3) at least sixty-five percent of the cost of the insurance of an employee whose annual 
salary is twenty thousand dollars ($20,000) or more but less than twenty-five thousand dollars 
($25,000); and 

(4) at least sixty percent of the cost of the insurance of an employee whose annual salary 
is twenty-five thousand dollars ($25,000) or more. 

C. Effective July 1, 2004, the group insurance contributions of the state or any of its executive, 
judicial or legislative departments, including agencies, boards or commissions, shall be made as 
follows; provided that the contribution percentage shall be the same for all affected public employ- 
ees in a given salary bracket: 

(1) up to eighty percent of the cost of the insurance of an employee whose annual salary is 
less than thirty thousand dollars ($30,000); 

(2) up to seventy percent of the cost of the insurance of an employee whose annual salary 
is thirty thousand dollars ($30,000) or more but less than forty thousand dollars ($40,000); and 

(3) up to sixty percent of the cost of the insurance of an employee whose annual salary is 
forty thousand dollars ($40,000) or more. 

D. Except as provided in Subsection G of this section, effective July 1, 2005, the group insur- 
ance contributions of the state or any of its executive, judicial or legislative departments, including 
agencies, boards or commissions, shall be made as follows; provided that the contribution percent- 
age shall be the same for all affected public employees in a given salary bracket: 

(1) up to eighty percent of the cost of the insurance of an employee whose annual salary is 
less than fifty thousand dollars ($50,000); 

(2) up to seventy percent of the cost of the insurance of an employee whose annual salary 
is fifty thousand dollars ($50,000) or more but less than sixty thousand dollars ($60,000); and 

(3) up to sixty percent of the cost of the insurance of an employee whose annual salary is 
sixty thousand dollars ($60,000) or more, 
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E. Effective July 1, 2013, the employer shall pay one hundred percent of basic life insurance 
premiums for employees, and employees who choose to carry disability insurance shall pay one 
hundred percent of the premium. 

F. The state shall not make any group insurance contributions for legislators. A legislator shall 
be eligible for group benefits only if the legislator contributes one hundred percent of the cost of 
the insurance. 

G. An employer shall pay one hundred percent of the arplovat group insurance conteibititias 
due and payable on or after July 1, 2016 for an employee who is injured while performing a public 
safety function or duty and, as a result of the injury, is placed on approved workers’ compensation 
leave. 

H. As used in this section, "cost of the insurance" means the premium required to be paid to 
provide coverages. Any contributions of the political subdivisions of the state, except the public 
schools and political subdivisions of the state with twenty-five employees or fewer, shall not exceed 
sixty percent of the cost of the insurance. 

I. When a public employee elects to participate in a cafeteria plan as authorized by the Cafete- 
ria Plan Act [10-7-14 through 10-7-19 NMSA 1978] and enters into a salary reduction agreement 
with the governmental employer, the provisions of Subsections B through F of this section with 
respect to the maximum contributions that can be made by the employer are not violated and will 
still apply. The employer percentage or dollar contributions as provided in Subsections B through 
D of this section shall be determined by the employee's gross salary. prior to any salary reduction 
agreement, 

J. Any group medical insurance plan offered pursuant to this, section shall include effective 
cost-containment measures to control the growth of health care costs. The responsible public body 
that administers a plan offered pursuant.to this section shall report annually by September 1 to 
appropriate interim legislative committees on the effectiveness of the cost-containment measures 
required by this subsection. 

K. Within available revenue, school districts, charter schools, participating entities pursuant 
to the Public School Insurance Authority Act [Chapter 22, Article 29 NMSA 1978] and institu- 
tions of higher education may contribute up, to eighty percent of the cost of the insurance of all 
employees. 


History: Laws 1941, ch. 188, § 1; 1941 Comp., § 10- and D, redesignated former Paragraph (5) of Subsection 


416; 1953 Comp., § 5-4-12; Laws 1965, ch. 181, § 1; B as Subsection E, redesignated Subsections C and D as 

1969, ch. 86, § 1; 1970, ch. 73, §-1; 1973, ch. 387, § 1; Subsections G and H and added new Subsection I, 

1981, ch, 151, § 1; 1986, ch. 84, § 1; 1987, ch. 256, § 1; Temporary provisions. — Laws 2004, ch. 82, § 3 pro- 

1987, ch, 289, § 7; 1989, ch. 27, § 1; 1989, ch. 231, § 9; vided that a salary adjustment in January, 2005 shall 

1991, ch. 191, § 2; 1994, ch. 62, § 18; 1999, ch. 44, § 1; not reduce the state contributions pursuant to this sec- 

20038, ch. 412, § 1; 2004, ch. 82, § 1; 2013, ch.'186, § 1; - tion even if the-salary adjustment places the employee 

2016, ch. 39, § 1. in a higher salary bracket provided the»contribution may 
Cross references. — For continuation of group health be lowered for salary adjustments on and after Janu- 

insurance after retirement or death of insured, see 10-11- ary 2006. 

121 NMSA 1978. The 2003 amendment, effective July 1, 2008, added 
For state police group life insurance, see 29-2-29 NMSA Paragraph B(5). 

1978. The 1999 amendment, effective July 1, 1999, inacrted 
For group life insurance for the corrections department, "and political subdivisions of the state with twenty-five 

see 33-1-12 NMSA 1978. employees or fewer" in Subsection A and in the last sen- 
The 2016 amendment, effective aii 1, 2016, required tence of Subsection B, and made minor stylistic changes. 

affiliated public employers to pay member contributions The 1994 amendment, effective March 4, 1994, added 

and group insurance contributions for certain employees Subsection D, 

who are injured while performing a public safety func- The 1991 amendment, effective April 4, 1991, substi- 

tion and are placed'on approved workers' compensation ~ tuted "excluding municipalities and counties" for ' ‘may 

leave; in Subsection. A, after, "departments, institutions and, by July 1, 1975" in Subsection A and made a minor 

and", added "political"; in Subsection D, added "Except as stylistic change i in Subsection C. 

provided in Subsection G of this section"; and added new 

Subsection G and redesignated the succeeding subsec- ANNOTATIONS 


tions accordingly. 

The 2013 amendment, effective April 5, 2018, changed 
basic life insurance premiums. for employees who ees 
disability insurance; and added Subsection E. 

The 2004 amendment, effective May ‘19, 2004, 
amended Subsection B to insert “at least" at the begin- 
ning of Paragraphs (1) through (4), added Subsections C 


Constitutionality and effect of section. — Provision 
by the state under this section of group or other forms of 
insurance for the benefit of eligible employees is a valid 
use of public funds and not a pledge of credit or donation 
in contravention of the state constitution, since such con- 
tribution is in fact an increment to a public employee's 
salary and is a benefit to the state or its subdivisions 
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COMPENSATION AND WORKING CONDITIONS GENERALLY 


through its concomitant effect of attracting and maintain- . 
ing capable public personnel in public positions. 1964 Op. . 


Att'y Gen. No. 64-83. 

Constitutionality of payments. — Payments by the 
state under this section do not violate N.M. Const. art. V, 
§ 12 and are not payments of additional fees or compensa- 
tion. 1968 Op. Att'y Gen. No. 68-01. 

Objective of section was to expressly provide author- 
ity for the state, state institutions and political subdivi- 
sions of the state to make contributions from public funds 
to pay a portion of the cost of group insurance policies 
carried for the benefit of their employees up to certain 
prescribed maximums. Such contributions may be validly 
made if the amounts contributed by the state employer 
are kept within the statutory limitation. 1963-64 Op. Att'y 
Gen. No. 63-44, See also 1963-64 Op. Att'y Gen. No. 63-25. 

Meaning of "departments". — The term "depart- 
ments” as utilized in this section has application to the 
three basic departments of state government recognized 
in N.M. Const., art. III, § 1, that is, the legislative, ex- 
ecutive and judicial departments. 1963-64 Op. ia Gen. 
No. 63-44. 

"For the benefit of" construed. — The ceata ‘for the 
benefit of’ the employee should be construed to include 
an employer's payment toward the premium of a group 
hospitalization insurance policy which covers both an 
employee and his or her dependents. 1969 Op. Att'y Gen. 
No. 69-59. 

Dependents. — The legislature did not intend to limit 
this employment benefit to the individual employee re- 
gardless of whether or not he had dependents. 1969 Op. 
Att'y Gen. No. 69-59. 

Payment of retirees health insurance premiums 
not authorized. — This section is a general law provid- 
ing municipalities with the authority to pay health insur- 
ance costs for employees and their family members, and 
does not authorize a municipality to pay a portion of its 
retirees' health insurance premium costs for its employ- 
ees who retire under the Public Employee's Retirement 
Act. 1989 Op. Att'y Gen. No. 89-04. 

District attorney's office covered. — The district at- 
torney's office is covered under the provisions of this sec- 
tion through Section 10-7-6 NMSA 1978, inclusive, 1959- 
60 Op. Att'y Gen, No. 59-106. 

Constables and magistrates. — Constables and jus- 
tices of the peace (now magistrates) are not eligible for 
group insurance as provided by New Mexico statutes. 
1959-60 Op. Att'y Gen. No. 59-42 (rendered prior to 1969 
amendment). 


10-7-4,1 


Section applies to cattle sanitary board (now New 
Mexico livestock board) and constitutes a legal limita- 
fion upon the maximum amount of contribution which the 
board may make in providing funds for group insurance 


programs covering the board's employees. 1963-64 Op. 


Att'y Gen. No, 63-44. 

_ Employees of adjutant general's office ineligible. 
— Persons employed by the office of the adjutant general 
of New Mexico in maintenance, technical, clerical and fis- 
cal positions throughout the state of New Mexico who are 
paid by the federal government, and are participants in 
the state public employees’ retirement association pro- 
gram,’ are nevertheless not eligible for participation in 
the state group insurance program, 1964 Op. Att'y Gen. 
No. 64-97. 

This section does not contemplate voluntary of- 
ficial organizations. 1957-58 Op. Att'y Gen. No. 57-41. 

Scope of contribution. — The contribution provided 
for in this section applies only to those plans of group in- 
surance or other types of insurance approved by the gov- 
erning authority of the respective subdivisions and of this 
state. 1965 Op. Att'y Gen. No, 65-06. 

Computation of contribution. — It is lawful for gov- 
ernmental units referred to in this section to compute the 
percentage of their contribution to an employees' group 
hospitalization plan based upon the entire cost for both 
individual and dependent coverage. 1969 Op. Att'y Gen. 


“No. 69-59. 


Maximum contribution applies even if additional 
coverage provided. — A city may not contribute a 
greater share of the premium of each policy even if the 
policy contains coverage enabling the city to make a sav- 
ings on workmen's compensation insurance. 1963-64 Op. 
Att'y Gen. No, 63-25. 

Participation in group insurance programs by 
school employees is optional with each individual 
employee, and such participation may not be required in 
the absence of assent by each employee. 1963-64 Op. Att'y 
Gen, No. 63-100. 

Effect of Public Purchases Act..— The purchase of 
group insurance for employees of state agencies must be 
made in compliance with the Public Purchases Act (now 
the Procurement Code, 13-1-28 NMSA 1978 et seq.) in- 
cluding the requirement for bids. 1969 Op. Att'y Gen. 
No. 69-117, 

Am. Jur. 2d, A.L.R. and C.J.8. references. — 81A 
C.J.S. States § 109. 


10-7-4.1. Children, youth and families department; group life insurance. 


Notwithstanding the provisions of Section 10-7-4 NMSA 1978 and in addition to all other ben- 
efits provided juvenile correctional officers and correctional officer specialists, the children, youth 
and families department shall provide life insurance coverage in the amount of twenty-five thou- 
sand dollars ($25,000) for each juvenile correctional officer and correctional officer specialist, to 
be paid to his designated beneficiary. The coverage shall include double indemnity provisions for 
death incurred in the line of duty. The coverage shall be provided by a group term insurance policy, 
the premium for which shall be paid out of state funds wee to the children, youth and 


familios department. 


History: Laws 1990, ch. 29, § 1; 1992, ch. 57, § 18. 

Cross references. — For the children, youth and fami- 
lies department, see 9-2A-1 NMSA 1978 et seq. 

For group life insurance for the corrections department, 
see 33-1-12 NMSA 1978. 
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10-7-4.2. Group insurance; counties and municipalities; contributions; 
definition; exemption from state plan. : 


A. All municipalities, counties and political subdivisions with twenty-five employees or fewer 
shall cooperate in providing group term life, medical or disability income insurance for the benefit of 
eligible employees or salaried officers of the respective departments, institutions and subdivisions. 

B. Municipalities, counties and political subdivisions with twenty-five employees or fewer may 
contribute any amount up te one hundred percent of the cost of the insurance. As used in this sec- 
tion, "cost of the insurance" means the premium required to be paid to provide coverages. 

C.. When a public employee elects to participate in a cafeteria plan as authorized by the Cafete- 
ria Plan Act [10-7-14 to 10-7-19 NMSA°1978] and enters into a salary reduction agreement with 
a municipal or county employer, the provisions of Subsection B of this section with respect to the 
maximum contributions that can be made by the employer.are not violated and will still apply. 
The employer contributions as provided in Subsection B of this section shall be determined by the 
employee's gross salary prior to any salary reduction agreement. — 

D. Any group medical insurance plan offered pursuant to this section shall include effective 
cost-containment measures to control the growth of health care costs. The responsible public body 
that administers a plan offered pursuant to this section shall report annually by September 1 to 
appropriate interim legislative committees on the effectiveness of the cost-containment measures 
required by this subsection. 

E. Exempt from the provisions of Section 10-7-4 NMSA 1978 are all Pee ee L counties 
and raping subdivisions with twenty-five employees or fewer. 


History: Laws 1991, ch. 191, § 1; 1994, ch. 62, § 19; The 1994 amendment, effective March 4, 1994, sub- 
1999, ch: 44, § 2. stituted "departments" for "department" in Subsection A, 

The 1999 amendment, effective July 1, 1999, inserted deleted "percentage or dollar" following "employer" in the 
"and political subdivisions with twenty-five employees or last sentence of Subsection C, redesignated former Sub- 
fewer" in Subsection A, in the first sentence of Subsection section D as Subsection E, and added Subsection D. 


B, and at the end of Subsection E, and made minor stylis- 
tic changes. 


10-7-5. [Premiums; deduction from salaries.] 


That said departments and institutions and all political subdivisions of the state shall be au- 
thorized to deduct from said employees' salaries, who may elect to be covered by group or other 
insurance under this act [10-7-4, 10- 7-5, and 10-7-6 NMSA 1978], for the payment of premiums on 
said policies of insurance. 


History: Laws 1941, ch. 188, § 2; 1941 Comp., § 10- ANNOTATIONS 


417; 3 +» § 5-4-1383, 
Til AGS Comme b-Ao18 Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States § 109. 


10-7-5.1. Local public bodies; group health and group life insurance. 


A. Every local public body that is an affiliated public employer under the Public Employees 
Retirement Act [Chapter 10, Article 11 NMSA 1978]. and that provides a group health insurance 
plan to its employees by any method shall offer such insurance to any retiree who was immedi- 
ately prior to retirement an employee of that affiliated public employer, is a retired member under 
the Public Employees Retirement Act and upon retirement wishes to continue to be insured under 
that affiliated public employer's health insurance plan. 

B. Every local public body that is an affiliated public employer under the Public Employees 
Retirement Act and that provides a group life insurance plan to.its employees.by any method may 
offer to any employee retiring after July 1, 1990, a life insurance plan to such retiree who was im- 
mediately prior to retirement an Bhastae del of that affiliated public employer, is a retired member 
under the Public Employees Retirement Act and upon retirement wishes to be insured under that 
affiliated public employer's life insurance plan for retirees. Premiums may be paid by deduction 
from the retirement warrant of the retired employee. 
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C. Each of those affiliated public employers shall also offer such health insurance to the sur- 
vivors of individuals who immediately prior to retirement were employees of that affiliated public 
employer who are survivor pension beneficiaries under the Public Employees Retirement Act and 
who wish to continue to be insured under that affiliated public spgicin s health insurance plan 
upon the employee's death. 


History: Laws 1989, ch. 347, $1; 1990, ch. 128, §1. 


Tr 


Cross references. — For right of continuation in plan 
after retirement or death, see 10-11-121 NMSA 1978. 


10-7-6. [Repeal and saving clause] 


| All acts.and parts of acts in conflict herewith, are hereby repealed. Provided that the provisions 
of this act [10-7-4, 10-7-5, and 10-7-6 NMSA 1978] shall not affect any contract of group insurance 
now maintained or in force; nor shall the provisions of this act repeal, alter or amend any special 
statute authorizing the carrying of such insurance by the state of New Mexico or any of its depart- 
ments or the political subdivisions of the state. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States § 109. 


History: Laws 1941, ch. 188, § 3; 1941 Comp,, § 10- 
418; 1953 Comp., § 5-4-14.. | 


10-7-7. [Old-age benefits under Social Security Act.] 


That in the event the government of the United States through amendment of the Social Security 
_ Act of the United States and particularly Title 8 thereof or by any other similar law of congress which 
authorizes or permits the payment by states of [or] their political subdivisions to become employers 
to the extent that they may cover employees of the respective states and the political subdivisions 
thereof under Title 8 of the Social Security Act of the United States or any amendment thereto or 
any other similar act of congress whereby old-age benefits or pensions may be established for said 
employees; then, and in that event, the state of New Mexico, its departments, municipalities in said 
state and the political subdivisions of the said state may [be] and hereby are authorized and directed 
to comply with the provisions of the said act of congress to the extent that all members of state and 
municipal police forces, and all paid members and employees of municipal fire departments within 
this state may receive any and all benefits with respect to such old-age benefit or pension provision 
of said federal law, and the state, its municipalities, and political subdivisions are hereby authorized 
and directed to pay on account of such employees the rate of tax which said federal law may levy and 
assess for said purposes, and to withhold and make payments on account of the employee's contribu- 
tions required by such act of congress pertaining to said employees herein mentioned. 


History: Laws 1939, ch. 138, § 1; 1941 Comp., § 10- 
419; 1953 Comp, § 5-4-15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Title 8 of the Social Security Act, 
referred to in this section, was originally codified as 42 
U.S.C. §§ 1001 to 1011. These sections have since been 
repealed and reenacted by the Internal Revenue Codes 
of 1939, 1954 and 1986. These provisions of the Internal 


Revenue Code of 1986 are compiled as 26 U.S.C. §§ 3101, 
3102, 3111, 3121, 3122, 3501, 3502, 6011, 6071, 6081, 
6091, 6205, 6302, 6318, 6413, 6601, 6802, 6803, 7208, 
7209, 7509, 7701 and 7805. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 81 
C.J.S, Social Security and Public Welfare 8 28. 


10-7-8. Annuities and deferred compensation ert reductions from 
gross salaries. 


State agencies, state or educational institutions and political a partes of the state shall 
be authorized to enter into salary reduction agreements with their employees for the purpose of 
purchasing annuity contracts and deferred compensation plans, offered by insurance companies, 
banks, and savings and loan associations authorized to transact business in New Mexico, when the 
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salary reduction will result in an income tax deferment for the employees under federal law. The 
salary reduction agreement shall provide that the employer is not liable to the employee in the 
event the plan provider becomes insolvent or income tax on the salary reductions is not deferred. 
Such annuity contracts and deferred compensation plans must be approved by the secretary of 
general services for state agencies and the governing body of political subdivisions for such politi- 
cal subdivisions. State agencies, state or educational institutions and political subdivisions of the 
state shall further be authorized to deposit or invest funds deducted from an employee's salary or 
wages pursuant to any such approved deferred compensation plan. Any funds deducted from an 


employee's salary or wages pursuant to any such deferred compensation plan shall not be subject 
to any state law regulating or restricting the deposit or investment of public funds. + 


History: 1953 Comp., § 5-4-18, enacted by Laws 
1968, ch. 49, § 1; 1977, ch. 65, § 1; 1978, ch 37, § 1; 1981, 
ch. 155, § 11; 1983, ch. 301, § 20. 


ANNOTATIONS 


Funds credited to employee's deferred account 
are governed by state laws relating to the deposit and 
investment of public funds. 1980 Op. Att'y Gen. No. 80-33. 

Funds not distinguishable from county's public 
funds. — Funds credited to an employee's deferred ac- 
count are owned by the county, are subject to claims of 
county creditors and are not distinguishable from the 
public funds of the county. 1980 Op. Att'y Gen. No. 80-33. 

Deducted amounts not wholly exempt from pub- 
lic funds laws. — The legislature did not, by the 1981 
amendment to this section, wholly exempt deducted 
amounts, which are public funds, from all laws regulating 
publie funds, including the Procurement Code. 1987 Op. 


Agreement with company administering deferred 
compensation program. — The public employee's re- 
tirement board's administrator's agreement with the 
company providing professional services by administering 
and marketing the state's deferred compensation program 
must be let for proposals pursuant to the Procurement 
Code, 13-1-28 NMSA 1978 et seq., to the extent the ad- 
ministrator receives as compensation an amount exceed- 
ing $20,000, although the ‘administrator's sole compensa- 
tion under the contract derives from sales commissions, 
etc., from the underwriter, 1987 Op. Att'y Gen. No. 87-35. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Income 
tax: premiums paid by employer for annuity payable to 
employee as taxable income of latter, 7 A.L.R.2d 766. 

Income tax: right of employer to deduct, for income tax 
purposes, premiums paid on annuity contracts for benefit 
of employees, 9 A,L.R.2d 280. 

67 C.J.S. Officers and Public Employees § 223. 


Att'y Gen. No. 87-35. 


10-7-9. Minimum salary rate. 


Every state employee and every person regularly employed at a state educational institution 
named in Article 12, Section 11 of the New Mexico constitution, except student employees as de- 
fined by the board of educational finance, shall receive a salary at a rate equal to at least four 
hundred dollars ($400) per month. 


History: 1953 Comp., § 5-4-51, enacted by Laws 
1974, ch. 10, § 2. 


10-7-10. Accumulated sick leave; payment of certain excess amounts. 


An employee of the state who has accumulated six hundred hours of unused sick leave shall be 
entitled to be paid for additional unused sick leave at a rate equal to fifty percent of his hourly 
wage multiplied by the number of hours of unused sick leave over six hundred hours, not to ex- 
ceed one hundred twenty hours of such sick leave in any one fiscal year. Payment for sick leave as 
authorized by this section shall be paid only on either the payday immediately following the first 
full pay period in January or the first full pay period in July. An eligible employee shall notify his 
agency of his desired payment date and the number of unused sick leave hours he wishes to con- 
vert pursuant to this section before payment can be authorized. 


History: Laws 1983, ch. 150, § 1; 1984, ch. 6, § 1. 


10-7-11. Accumulated sick leave prior to retirement; payment of certain 
excess amounts, 


Immediately prior to retirement from state service, an employee of the state who has accumu- 
lated six hundred hours of unused sick leave shall be entitled to be paid for additional unused 
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sick leave at a rate equal to fifty percent of his hourly wage multiplied by the number of hours of 
unused sick leave over six hundred hours, not to exceed four hundred hours of such sick leave. 


History: Laws 1983, ch. 150, § 2. 


10-7-12. Government cost savings incentive award. 


A. As used in this section: 

(1) "actual cost savings" means realized, not projected, cost savings substantiated by docu- 
mentation; 

(2) “award" means a government cost savings incentive award; 

(3) “economy” includes maximizing the purchasing value of public funds; 

(4) "efficiency" includes a significant reduction in paperwork and the elimination of un- 
necessary rules, regulations and procedures; and 

(5) "state agency" means any office, department, institution, school district; board, com- 
mission, court, district attorney, council or committee of state government which receives appro- 
priations and is authorized expenditures pursuant to a general appropriation act. 

B. A state agency may provide an award to any employee whose accomplishment or written 
suggestion beyond the scope of his responsibility contributes to the efficiency, economy or improve- 
ment of agency operations and results in actual cost savings to the agency. 

C. An award pursuant to this section shall: 

(1) be paid only from actual cost savings; 
(2) be paid only on the payday immediately following the first full pay period succeeding 
the award or immediately prior to separation or transfer from the agency; and 
(3) be paid one time based on actual.cost savings in an amount not to exceed the lesser of: 
(a). two thousand dollars ($2,000); or 
(b) an amount equal to ten percent of the actual cost savings attributable to the em- 
ployee in the twelve-month period immediately preceding the award or a lesser period preceding 
the award, if appropriate. 

D.. Documentation substantiating awards pursuant to this section shall be submitted to the 
state personnel board which shall, as necessary or appropriate, prescribe regulations and review 
proposed awards made under this section and procedures used in making the awards to verify the 
-cost savings for which the awards were made. 

EK. The state personnel board shall report by September 1 of each year to the legislative finance 
committee all awards paid and savings realized under this act [this section]. 


History: Laws 1986, ch. 39, § 1. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


10-7-13. Leave; coordination with workmen's compensation benefits. 


A. Payment of leave-time benefits in excess of an amount which results, when combined with 
workmen's compensation weekly benefits, in an injured state or university worker receiving in any 
month more than one hundred percent of that workman's monthly base salary is not permitted; 
provided that payment of accrued vacation leave time and compensating leave-time benefits may 
be permitted without regard to this limitation where the workman is finally determined to be per- 
manently totally disabled or resigns his state or university employment. » 

B. As used in this section: 

(1) "leave time" includes time accrued as sick leave, vacation leave and compensating 
leave; and 

(2) "monthly base salary" means the full monthly salary to be paid the employee if he had 
worked as scheduled for the entire month, as established by the state personnel board's official 
salary schedule, or the official salary schedule of any state agency or university in effect during the 
last pay period during which the employee worked, exclusive of all overtime pay and the value of 
all accrued leave time and all fringe benefits of any kind. 
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C. The state personnel board shall send a copy of this law to all state agencies and universi- 
ties which have salaried employees who do not fall under the jurisdiction of the state personnel 
board. 


History: Laws 1987, ch, 258, § 1. 


10-7-14. Short title. 


Sections 1 through 6 [10-7-14 through 10-7-19 NMSA 1978] of this act may be cited as the "Caf- 
eteria Plan Act". . 


History: Laws 1987, ch. 289, § 1. . "67 Ou.S, Officers and: Public Employees §§ 223, 248, 
vey og cttahh : 
ANNOTATIONS . ben i 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 638A 
Am, Jur, 2d Public Officers and Employees §§ 450, 451, ,, 


10-7-15. Definitions. 


As used in tits Cafeteria Plan Act [10- 7-14 to 10-7- 19 NMSA 1978]: | 

A. "agency" means the state of New Mexico, any of its phe subdivisions, tax sdpperted 
educational institutions or a local public school district; 

B. "cafeteria plan" means a written plan as defined in 26 U.S.C. 125 under which all partici- 
pants are eligible public employees and the participants are allowed to choose among two or more 
benefits consisting of cash and statutory nontaxable benefits; 

C. "eligible public employee" means any public employee who elects to participate in a Ee 
eteria plan as provided in the Cafeteria Plan Act but does not include individuals engaged as 
independent contractors or whose periods of employment are on an intermittent or irregular basis 
or who are employed on less than half-time basis unless the individual is employed in a position 
classified as a job-sharing position; 

D. "public employee" means any officer or employee of an agency to whom a a salary 1 is paid aoe 
public funds for services rendered; 

EK. "salary reduction agreement" means a written agreement between an eligible public em- 
ployee and his agency employer whereby the employee agrees to reduce his or her salary by’a 
stated amount or an’amount equal to the cost of benefits’ selected under a cafeteria plan and the 
agency agrees to contribute that amount to cover the cost of the benefits selected by the eligible 
public employee; and | 

F. "statutory nontaxable benefits" means any benefits that are not includable in the gross in- 
come of the public employee by reason of an express provision of the Internal Revenue Code, and 
such benefits may include but not be limited to: group life insurance not exceeding fifty thousand 
dollars ($50,000); disability benefits; accident and health plans; group legal services plans and 
dependent care services. 


History: Laws 1987, ch, 289, § 2. | Cross references, — For the Internal Revenue Code, 
wos see 26 US.C. § 1 et seq. 


10-7-16. Cafeteria plan; optional. 

Notwithstanding any other benefit plan or group insurance plan offered to an eligible public em- 
ployee, any agency may adopt a cafeteria plan, as defined in 26 U.S.C. 125 et seq. and regulations 
made thereunder, for the benefit of eligible public employees and their dependents. 


~ History: Laws 1987, ch, 289, § 3. 
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10-7-17. Salary reduction agreements. 


' A. Contributions to cover the cost of benefits provided under a cafeteria plan authorized by 
Section 3 [10-7-16 NMSA 1978] of the Cafeteria Plan Act shall be paid by the eligible public em- 
ployee pursuant to a salary reduction agreement. The agency is authorized to pay part or all of the 
administrative expenses therefor. 

B. The agency may agree with an eligible public employee that the employee's salary pay- 
ment shall be reduced by an amount equal to the cost of benefits selected and to be paid for by the 
eligible public employee. Such reduction shall be made pursuant to salary reduction agreements 
entered into between eligible public employees and the agency. 


History: Laws 1987, ch. 289, § 4. 


10-7-18. Status of salary reduction. 


A. The amount by which an eligible public employee's salary is reduced pursuant to a salary 
reduction agreement shall continue to be included as compensation for the purpose of computing 
retirement benefits under the Public Employees Retirement Act [Chapter 10, Article 11 NMSA 
1978], the Educational Retirement Act [Chapter 22, Article 11 NMSA 1978] and the Judicial Re- 
tirement Act [Chapter 10, Article 12B NMSA 1978]; provided this inclusion does not conflict with 
federal law, including federal regulations, pertaining to the Federal Insurance Contributions Act 
or to Internal Revenue Code, Section 125 pertaining to cafeteria plans. 

B. The amount by which an eligible public employee's salary is reduced pursuant to a sal- 
ary reduction agreement shall not be considered as gross income for purposes of computing New 
Mexico income tax, state unemployment tax and state worker's compensation and federal income 
taxes to be withheld and paid on behalf of the employee. 


History: Laws 1987, ch. 289, § 5. For Section 125 of the Internal Revenue Code, see 26 
Cross references. — For the Federal Insurance Con- USS.C. § 125. 
tributions Act, see 26 U.S.C. § 3101 et seq. : ; 


10-7-19. Applicability to deferred compensation plans. 


The provisions of the Cafeteria Plan Act [10-7-14 to 10-7-19 NMSA 1978] do not apply to deferred 
compensation plans. , 


History: Laws 1987, ch. 289, § 6. 


10-7-20. Qualified transportation fringe benefit. 


State agencies, state educational institutions and political subdivisions of the state may offer to 
their employees a qualified transportation fringe benefit in accordance with Section 132(f) of the 
Internal Revenue Code of 1986. The qualified transportation fringe benefit may be offered as an 
employee pretax deduction or an employer-paid benefit or a combination of the two, as determined 
by the department of finance and administration, the governing authority of an institution or the 
governing body of a political subdivision of the state. 


History: Laws 2005, ch. 17, § 1. Effective dates. — Laws 2005, ch. 17 contained no ef- 
Cross references. — For Section 132(f) of the Internal fective date provision, but, pursuant to N.M. Const., art. 
Revenue Code of 1986, see 26 U.S.C, § 132(f) IV, § 23, was effective June 17, 2005, 90 days after ad- 


journment of the legislature. 
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10-7-21. Undercover agents; life insurance benefits. 


A... The state and any political subdivision of the state shall provide paid life insurance in the 
amount of at least two hundred fifty thousand dollars ($250,000) for employees evi any narign 
of employment when an employee is working as an undercover agent. 

B. As used in this section: 

(1) "undercover agent" means a law enforcement officer who is rekinelg involved in the 
investigation of alleged violations of state or federal law.and whose identity as a law enfortemens 
officer is being concealed; and. 

(2) "law enforcement officer! means. a state or raulnieingl holies officer, county sheriff cae 
uty sheriff, conservation officer, motor transportation enforcement officer or other state employee 
authorized by state law to enforce criminal statutes. 

C. The department of public safety shall adopt rules necessary to determine the eligibility of 
undercover agents for paid life insurance pursuant to Subsection A of this section. 


History: Laws 2007, ch. 258, § 1. For state police group life, see 29-2-29 NMSA 1978. 
Cross references. — For group life insurance continu- Effective dates. — Laws 2007, ch. 258, § 2 wg Laws 


ation for retired officers, see 10-11-121 NMSA 1978. * 4 2007, ch. 258, § 1 effective July 1, 2007. 


10-7-22. Leave donation policy. 


A. State agencies, political subdivisions and school districts shall implement policies that pro- 
vide for employees who earn annual or sick leave the opportunity to donate annual or sick leave, to 
another employee for a medical emergency. The policy shall provide: 

(1) that a reasonable amount of leave may be donated by an employee annually and that 
each employee shall maintain a certain minimum amount of leave before making : a donation of 
leave in excess of that amount; 

(2) that the donation may be limited to a donation between employees within an organi- 
zational unit; 

(3) for an application process for donated leave that includes: 

(a) a method of soliciting donated leave; 

(b) documentation of the identity of the donor and recipient of leave; 

(c) a certified document by a health care provider that describes the nature, se- 
verity and anticipated duration of the emergency medical condition of the recipient and that 
includes a statement that the recipient is unable to work all or a portion of the recipient's work 
hours; and 

(d) other information that the employing agency may reasonably require; 

(4) that an employee who wishes to request donated leave shall first use all annual, sick 
and personal day leave that the employee has accrued and any fae Set ate time due Prior to 
receiving donated leave; 

(5) for conversion of the value of the donor's donated leave based on the donor's er 
rate of pay to hours of leave for the recipient based on the recipient's hourly rate of pay; and 

(6) that unused donated leave at the end of a medical emergency or when no longer needed 
shall revert to the donating employees on a prorated basis. 

B. To the extent any provision of this section conflicts with a current collective bargaining 
agreement negotiated pursuant to the Public Employee Bargaining Act [Chapter 10, Article TE 
NMSA 1978], the provisions of this section shall not apply. 


History: Laws 2015, ch. 81, § 1. . IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 81 contained no ef- adjournment of the legislature. — 
fective date provision, but, pursuant to N.M. Const., art. 
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10-7A-1 DEFERRED COMPENSATION | 10-7A-3 


ARTICLE 7A 


Deferred Compensation 


Sec. Sec. 
10-7A-1. Short title. 10-7A-7. Deferred compensation plan; state tax deferral. 
10-7A-2. Definitions. 10-7A-8, Deferred compensation plan; local public em- 
10-7A-3. Deferred compensation ire state and local ployee participation. 
public employees, 10-7A-9. Existing deferred compensation plans. 
10-7A-4. Deferred compensation plan; other participants. 10-7A-10.. Expenditure. 
10-7A-5. Deferred compensation plan; approval. 10-7A-11., Rule making; agreements. 
10-7A-6. Deferred compensation plans; investment op- 10-7A-12, Division of funds as community. property; no- 
tions. _ tice requirement. 


10-7A-1. Short title. 


Sections 1 through 10 [10- M1 through 10-7A-10 NMSA 1978] of this act may be cited as the 
"Deferred Compensation Act". 


History: Laws 1981, ch. 155, § 1. 155, §§ 1 to 10, which are presently compiled as 10-7A- 
Compiler's notes. — "Sections 1 through 10 of this 1, 10-7A-2, 10-7A-4 and 10-7A-6 to 10-7A-10 NMSA 1978. 
act," referred to in this section, refers to Laws 1981, ch. . Cross references, — For compensation and working 


conditions generally, see 10-7-1 NMSA 1978 et seq. 


10-7A-2. Definitions. 


As used in the Deferred Compensation Act: 

A. "board" means the public employees retirement board; 

B. “local public body" means.all political subdivisions of the state, their agencies, instrumen- 
talities and institutions; 

C. "local public employee" means any officer or employee to whom a local public body pays a 
salary for services rendered; | 

D. “deferred compensation carriers" means any corporation, partnership or persons providing 
administrative, recordkeeping or investment consulting services to participants in deferred com- 
pensation plans pursuant to funding agreements; and _ | 

E. "state employee" “means any officer or employee to whom the state pays a salary for services 
rendered. fa 3 


History: Laws 1981, ch. 155, § 2; 1985, ch. 161, § 1; "employees"; and in Subsection D, after "partnership or 
2017, ch. 20, § 1. persons", deleted "who provide investment options" and 

The 2017 amendment, effective June 16, 2017, ex- added "providing administrative, recordkeeping or invest- 
panded the definition of "deferred compensation carriers"; ment consulting services". 


in Subsection A, after "public", changed "employees" to 


10-7A-3. Deferred compensation plan; state and local public employees. 


A. After the effective date of the Deferred Compensation Act, the board shall review and ap- 
prove deferred compensation plans for participation by state and local public employees. A de- 
ferred compensation, plan shall provide for the method of transfer of funds,to a plan through 
written or electronic salary reduction agreements with state and local public:employees and shall 
provide for deferral of only those salary amounts upon which income taxes are eligible for deferral 
pursuant to federal law. 

B. Compensation deferred under any deferred compensation plan shall be included with cur- 
rent income for purposes of computing retirement contributions and benefits. 

C. Amounts by which salary is reduced shall be transmitted to the approved deferred compen- 
sation carrier. 
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10-7A-4 PUBLIC OFFICERS AND EMPLOYEES 10-7A-6 

D. Local public employees may participate in a deferred compensation plan selected by their 
local public body employer after it takes formal action conforming to board requirements. If the 
plan selected is different from the plan approved by the board, the board shall have no responsibil- 


ity concerning the plan. If the plan selected is that approved by the board pursuant to Section 10- 


7A-5 NMSA 1978, the provisions of Section 10-7A-8 NMSA 1978 shall apply. 


History: 1978 Comp., § 10-7A-3, enacted by Laws 
1984, ch. 127, § 988.1; 1985, ch. 161, § 2; 2017, ch. 20, § 2. 

Repeals and reenactments. — Laws 1984, ch. 127, 
§ 988.1, repealed former 10-7A-3 NMSA 1978, as amended 
by Laws 1983, ch. 251, § 1, and enacted a new section. 

Compiler's notes. — The phrase "effective date of the 
Deferred Compensation Act" means April 6, 1981, the ef- 
fective date of Laws 1981, ch. 155. 

The 2017 amendment, effective June 16, 2017, pro- 
vided for the use of electronic transactions to transfer 
funds to a deferred compensation plan, and allowed local 
public body employers to select a deferred compensation 

plan for local public employees; in the catchline, after 


"public", deleted "body"; in Subsection A, after "through 
written", added "or electronic"; in Subsection C, after 
"shall be transmitted", deleted "to the state treasurer 
or his designated agent who shall then transfer such 
amounts directly"; in Subsection D, after "public employ- 
ees may", deleted "through formal action of their govern- 
ing boards", after "plan selected by", deleted "such govern- 
ing board" and added "their local public body employer 
after it takes formal action conforming to board require- 
ments", after "10-7A-5 NMSA 1978,"; deleted "participa- 
tion by employees of the local public body so selecting is 
effected pursuant to" and added "the provisions of", and 
after "10-7A-8 NMSA 1978", added "shall apply". 


10-7A-4. Deferred compensation plan; other participants. 


The deferred compensation plan may allow persons other than public employees, who provide 
services to the state or any local public body, to participate in the plan to the extent permitted by 


federal law. 


History: Laws 1981, ch. 155, § 4. 


10-7A-5. Deferred compensation plan; approval. 


A. The board shall review proposals providing investment options to participants of a deferred 
compensation plan submitted by deferred compensation carriers that have been engaged for a 
minimum of three years in the business of funding public employee deferred compensation plans 
authorized by 26 U.S.C. Section 457 and approve proposals that are consistent with the goals of 
providing state or local public employees with an investment that, in the opinion of the board, is 
safe and will provide a reasonable return to the employees upon their reaching the appropriate 
age or date at which they may begin receiving funds from the deferred compensation plan. 

B. The type of deferred compensation investment options that may be approved include mu- 
tual funds, including stock, bond or capital preservation funds or any other investments deter- 


mined by the board to fulfill the goals of providing viable deferred compensation for state or local 


public employees. 


History: 1978 Comp., § 10-7A-5, enacted by Laws 
1984, ch. 127, § 988.2; 1985, ch. 161, § 3; 2017, ch. 20, § 3. 

Repeals and reenactments. — Laws 1984, ch. 127, 
§ 998.2, repealed former 10-7A-5 NMSA 1978, as amended 
by Laws 1983, ch. 251, § 2, and enacted a new section. 


Compiler's notes. — The "board", referred to in the. 


introductory language in Subsection A, apparently refers 
to the public employees’ retirement board. See 10-7A-2 
NMSA 1978 and notes thereto. 

The 2017: amendment, effective June 16, 2017, ex- 
panded investment options for participants of deferred 
compensation plans; in Subsection A, after "deferred com- 
pensation carriers", deleted "which" and added "that", 


after "Section 457 and approve", deleted "not more than 
four such", and after "proposals", deleted "which" and 
added "that"; in Subsection B, deleted Paragraph B(1), de- 
leted the paragraph designation B(2) and in former Para- 
graph B(2), after "stock", added "bond or capital preser- 
vation", after "funds", deleted "and money market funds", 
deleted Paragraph B(3), deleted the paragraph designa- 
tion B(4), and in former Paragraph B(4), deleted "other 
deferred compensation investment options, including 
those created by the board not requiring funding agree- 
ments which deferred compensation carriers, deemed" 
and added "or any other investments determined". 


10-7A-6. Deferred compensation plans; investment options. | 


The board may select a deferred compensation plan that offers varied investment options to 


participating employees. 
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History: Laws 1981, ch. 155, § 6; 1985, ch. 161, § 4. _. Cross references. — For types/of plans which may be 
approved, see 10-7A-5 NMSA 1978. 


10-7A-7. Deferred compensation plan; state tax deferral. 


Income deferred pursuant to the Deferred Compensation Act and any gains arising from such 
income, shall be subject to New Mexico income tax and other applicable taxes in the same year or 
years in which the income is subject to federal income tax pursuant to federal law. 


History: Laws 1981, ch. 155, § 7. 


10-7A-8. Deferred compensation plan; local public employee 
participation. 


A. Local public employees shall be eligible to participate in a deferred compensation plan ap- 
proved by the board upon the filing of a local public body's participation agreement, conforming to 
board requirements, applicable to its local public employees and such other participants permitted 
by the plan as the local public body may elect. Such filing shall be made at such dates and places 
and in such manner as the board requires. 

B. A local public body may terminate its local public employees' and other qualified partici- 
pants' future participation in a board-approved plan any time not less than two years after the 
date participation has become effective, upon the local public body's filing of written or electronic 
notice conforming to board requirements. 


History: Laws 1981, ch. 155, § 8; 1985, ch. 161, § 5; ‘applicable to", deleted "all the" and added "its", and af- 
2017, ch. 20, § 4. ter "such manner as the board", deleted "determines" and 

The 2017 amendment, effective June 16, 2017, re- added "requires"; and in Subsection B, after "upon the", 
vised the process for local public employee participation deleted "governing authority's" and added "local public 
in a deferred compensation plan; in Subsection A, after body's", after "filing of written", added "or electronic", af- 
"upon the filing of", deleted "the governing authority's ter "notice", deleted "at such dates and places as the" and 
written notice" and added "a local public body's participa- added "conforming to", and after "board", deleted "deter- 
tion agreement, conforming to board requirements", after mines" and added "requirements", 


10-7A-9. Existing deferred compensation plans. 


Any state or local public body deferred compensation plan in existence on the effective date of 
the Deferred Compensation Act shall not be affected and may be made available to employees and 
other persons of the state agency or local public body which had adopted said deferred compensa- 
tion plan on the same basis as on the effective date of the Deferred Compensation Act. Funds of 
existing plans may be invested in all or any combination of the investments set forth in Subsection 
B of Section 10-7A-5 NMSA 1978. 


History: Laws-1981, ch. 155, § 9; 1983, ch. 251, § 3. Compiler's notes. — The effective date of the Deferred 
Compensation Act was April 6, 1981. 


10-7A-10. Expenditure. 


Any expenditure necessary to implement the Deferred Compensation Act shall be charged to 
participating employees or to deferred compensation carriers including those submitting proposals. 


History: Laws 1981, ch. 155, § 10; 1985, ch. 161, § 6. company providing professional services by administering 
Cross references. — For salary reductions: for de- and marketing the state's deferred compensation program 
ferred compensation plans, see 10-7-8 NMSA 1978. must be let for proposals pursuant to the Procurement 
' Code, 13-1-28 NMSA 1978 et seq., to the extent the ad- 
ANNOTATIONS ministrator receives as compensation an amount exceed- 


ing $20,000, although the administrator's sole compensa- 
tion under the contract derives from sales commissions, 
etc., from the underwriter. 1987 Op. Att'y Gen. No. 87-35. 


Agreement with company administering deferred 
compensation program. — The public employee's re- 
tirement board's administrator's agreement with the 
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10-7A-11 PUBLIC OFFICERS AND EMPLOYEES 10-7B-2 


10-7A-11. Rule making; agreements. 


The board may adopt such rules and enter into such agreements as ‘may be necessary to imple- 
ment the Deferred Compensation Act; provided, however, that any expenditures associated there- 
with are charged as provided in Section 10-7A-10 NMSA 1978. 


History: 1978 Comp., § 10-7A-11, enacted by Laws. 
1985, ch. 161, § 7. 


10-7A-12. Division of funds as community property; notice requirement. 


A court of competent jurisdiction, solely for the purposes of effecting a division of community 
property, may provide by appropriate order for a determination and division of a community inter- 
est in the deferred compensation plan provided for in the Deferred: Compensation Act. Pursuant 
to such a court order a deferred compensation administrator shall provide notice, within ten days 
after a participating public employee files an application for a disbursement from the deferred 
compensation plan, to a former spouse who has a court-determined interest in a participating pub- 
lic employee's deferred compensation plan: The notice shall be sent to the last name and address 
the former spouse has filed with the administrator of the deferred compensation plan and shall 
include the schedule for and amounts of the disbursement and the address to which the participat- 
ing public employee's disbursement will be sent; » 


Historia 1978 Comp., §:10-7A-12, enacted by Laws 
1991, ch. 22, § 1. 


ARTICLE 7B. 

Group Benefits 
Sec. Sec. 
10-7B-1. Short title. : 10- 7B- 6, State employees group benefits self-insurance 
10-7B-2. Definitions. plan; authorization; local public body par- 
10-7B-3. Group benefits committee; created. ticipation. 
10-7B-4. Group benefits committee; powers and duties, 10-7B-6.1. Small employer health care coverage. » 
10-7B-5, Administrative costs. 10-7B-7. Group self-insurance fund created. 


10-7B-8. Group self-insurance fund; investment. 


Chapter 10, Article 7B NMSA 1978 may be cited as the "Group Benefits Act". 


History: Laws 1989, ch. 231, § 1; 2005, ch. 301, § 1; ANNOTATIONS 
2005, ch. 305, § 1. 

The 2005 amendment, effective July 1, 2005, added Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
the statutory reference to the act. Laws 2005, ch. 301, § 1 Am, Jur, 2d Public Officers and Employees § 450. 


enacted identical amendments to this section. The section 67 C.J.8. Officers and Public Employees 8§ 248, 249. 
was set out as amended by Laws 2005, ch. 305, § 1, See . 
12-1-8 NMSA 1978. 


10-7B-2. Definitions: 


As used in the Group Benefits Act: 

A. "committee" means the group benefits committee; . 

B. "director" means the director of the risk management division of the general services de- 
Regents 

C. "employee" means a adlerial officer: atiployde or legislator of the state;.a salaried officer or 
an employee of a local public body; or an elected or ‘appointed’ supervisor of a soil and water con- 
servation district; 
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10-7B-3 GROUP BENEFITS / 10-7B-4 


D. "local public body" means any New Mexico incorporated municipality, county or school dis- 
trict; 

EK. "professional claims administrator" means any person or legal entity that has at least five 
years of experience handling group benefits claims, as well as such other qualifications as the di- 
rector may determine from time to time with the committee's advice; 

F. "small employer" means a person having for-profit or nonprofit status that employs an aver- 
age of fifty or ee persons Ove a twelve-month period; and 

G. "state" or "state agency" means the state of New Mexico or any of its branches, agencies, 
departments, Baio instrumentalities or institutions. 


History: Laws 1989, ch. 231, § 2; 2003, ch. 412, § 2; The 2005 amendment, effective July 1, 2005, added 
2005, ch. 301, § 2; 2005, ch. 305, § 2; 2006, ch. 88, § 1. Subsection F to define "small employer". 

The 2006 amendment, effective July 1, 2006, in Sub- The 2003 amendment, effective July 1, 2003, in Sub- 
section C, defined "employee" to include an elected or ap- section C, substituted "employee or legislator" for "or em- 
pointed supervisor of a soil and water conservation dis- ployee" following "salaried officer", inserted "a salaried 
trict. officer or employee of" following "state or", and deleted "or 


both, as the context requires" at the end. 


10-7B-3. Group benefits committee; created. 


A. The "group benefits committee" is created. The committee shall be composed of nine mem- 
bers as follows: 

(1) one employee of, appointed by the secretary of, each of the two departments of the state, 
excluding state institutions of higher education, having the largest number of full-time employees; 

(2) the superintendent of insurance or his designee; 

(8) the director of the state personnel office or his designee; 

(4) the executive secretary of the public employees retirement association or his designee; 

(5) the chief financial officer of a state agency or institution, appointed by the governor; 

(6) one employee of a local public body participating in the state group plan, appointed by 
the governor; and 

(7) two public employees of state agencies, other than those from whom members are ap- 
pointed pursuant to Paragraphs (1) through (4) of this subsection, appointed by the governor. 

B. Members of the committee appointed by the governor or by a department’secretary shall 
serve terms of four years. Vacancies in appointive memberships shall be filled by the appointing 
authority. An appointive membership shall be deemed vacant when the member ceases to be a 
public employee or:ceases to meet the qualifications for his membership set forth in Subsection A 
of this section. An appointive membership shall also be deemed vacant when the member fails to 
attend three consecutive meetings of the committee. 

C. A majority of the committee shall constitute a quorum. The members of the committee shall 
elect annually from among the membership a sata and vice chairman. 


History: Laws 1989, ch. 231, § 3. 


10-7B-4. Group benefits committee; powers and duties. 


The committee shall: 

A. review and advise the director on all group benefits coverages, whether insured or self- 
insured, included or to be included in the state group plan; 

B. review and advise the director on all professional, technical or consulting contracts to be 
entered into in connection with the state group plan; 

C. if insurance is to be purchased through negotiation, pursuant to Subparagraph (a) of Para- 
graph (1) of Subsection D of Section 6 [10-7B-7 NMSA 1978] of the Group Benefits Act, review and 
advise the director as to companies and agents to be selected to submit proposals; 

D. review and advise the director on rules and regulations relating to proce benefits i insurance 
and self-insurance; 


309 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-7B-5 PUBLIC OFFICERS AND EMPLOYEES 10-7B-6 


E. review and advise the director on selection of an investment advisor for investments 4 the 
group self-insurance fund; 

F. review and advise the director on guidelines establishing rates for and methods of ratiiig 
participating state agencies and local public bodies; to 3% 

G. perform any other duties and exercise any other powers as provided by: law; a 

H. review any matters specified in this section, which review by the committee shall preempt 
such review of such matters previously accorded to the risk management advisory board. 


History: Laws 1989, ch. 231, § 4. j Benefits Act" is apparently erroneous, The apparent in- 


Bracketed material. — The bracketed reference in tended reference is to Section 7 of that act, and the brack- 
Subsection C was inserted by the compiler and is not part eted code number inserted following the reference reflects 
of the law. The reference therein to "Section 6 of the Group that intended reference, ~ 


10-7B-5. Administrative costs. 


The director, with the prior approval of the committee, may apportion the costs of employee ben- 
efits administration and other employee benefit costs to all participating state agencies and their 
employees, participating local public bodies and their employees, participating small employers 
and persons and dependents eligible through the small employer and participating soil dnd water 
conservation district supervisors and their covered dependents, whether the plan is insured or 
self-insured. 


History: Laws 1989, ch. 231, § 5; 2005, ch, 301, § 3; The 2005 amendment, effective July 1, 2005, pro- 


2005, ch. 305, § 3; 2006, ch. 88, § 2. vided that the director may apportion costs to participat- 
The 2006 amendment, effective July 1, 2006, added ing small employers and persons and dependents eligible 
participating soil and water conservation district supervi- through the small employer. ) 


sors and their covered dependents. 


10-7B-6. State employees group benefits self-insurance plan; 
authorization; local public body participation. 


A. The risk management division of the general services department may, with the prior ad- 
vice of the committee, establish and administer a group benefits self-insurance plan, providing 
life, vision, health, dental and disability coverages, or any combination of such coverages, for em- 
ployees of the state and of participating local public bodies. Any such group benefits self-insurance 
plan shall afford coverage for employees' dependents at each employee's option: Any such group 
benefits self-insurance plan may consist of self-insurance or a combination of self-insurance and 
insurance; provided that particular coverages or risks may be fully insured, fully seit or 
partially insured and partially self-insured. 

B. The director, with the advice of the committee, shall eebabtiah by regulation or letter of on 
ministration the types, extent, nature and description of coverages, the eligibility rules for partici- 
pation, the deductibles, rates and all other matters reasonably necessary to carry on or administer 
a group benefits self-insurance plan established pursuant to Subsection A of this section. 

C. The contribution of each participating state agency to the cost of any such group benefits 
self-insurance plan shall not exceed that percentage provided for state group benefits insurance 
plans as provided by law. The contribution of a participating local public body to the cost. of any 
such group benefits self-insurance plan shall not exceed that percentage provided. for local public 
body group benefits insurance plans as provided by law. 

D.,. Except as provided in Subsection E of this section, public employees' contributions to the cost 
of any group benefits self-insurance plan may be deducted from their salaries and paid directly to 
the group self-insurance fund; provided that where risks are insured or reinsured, the director may 
authorize payment of the costs of such insurance or reinsurance directly to the insurer or reinsurer. 

Bydk legislator and the legislator’ s covered dependents and a soil and water conservation dis- 
trict supervisor or the supervisor's covered dependents are eligible to participate in and receive 
benefits from the group benefits self-insurance plan if the legislator or supervisor pays monthly 
premiums in amounts that equal one hundred percent of the cost of the insurance. The premiums 
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10-7B-6.1 GROUP BENEFITS 10-7B-6.1 


shall be paid directly to the group self-insurance fund; provided that where risks are insured or 
reinsured, the director may authorize payment of the premiums directly to the insurer or rein- 
surer. 

F. Local public bodies and state agencies that are not participating in the state group benefits 
insurance plan or self-insurance plan may elect to participate in any group benefits self-insurance 
plan established pursuant to Subsection A of this section by giving. written notice to the director 
on a date set by the director, which date shall not be later than ninety days prior to the date par- 
ticipation is to begin: The director shall determine an initial rate for the electing entity in accor- 
dance with a letter of administration setting forth written guidelines established by the director 
with the committee's advice. The initial rate shall be based on the claims experience of the electing 
entity's group for the three immediately preceding continuous years. If three years of continuous 
experience is not available, a rate fixed for the entity by the director with the committee's advice 
shall apply, and the electing entity's group shall be rerated on the first premium anniversary fol- 
lowing the date one full year of experience for the group becomes available. Any such election may 
be terminated effective not earlier than June 30 of the third calendar year succeeding the year in 
which the:election became effective or on any June 30 thereafter. Notice of termination shall be 
made in writing to the director not later than April 1 immediately preceding the June 30 on which 
participation, will terminate. A reelection to participate in the plan following a termination may 
not be made effective for at least three full years following the effective date of termination. 

G... As soon as practicable, the director with the committee's advice shall establish an experi- 
ence rating plan for state agencies and local public bodies participating in any group benefits self- 
insurance plan created pursuant to Subsection A of this.section, Rates.applicable to.state agencies 
and participating local public bodies shall be based on such experience rating plan. Any such ex- 
perience rating plan, may provide separate rates for individual state agencies and individual local 
public bodies or for such other experience penterg as the director may determine. 


History: Laws 1989, ch, 231, § 6; 2003, ch. 412, § 3; beginning of Subsection D; added Subsection. E; redesig- 


2006, ch. 88, § 3. nated former Subsections E and F as Subsections F and 
The 2006 ‘amendment, effective July 1, 2006, in Sub- G; and substituted "group benefits self-insurance plan" for 
section E, added.a soil.and water conservation district su- "group self-insurance plan" throughout the section. 


pervisor and the supervisor's covered dependents, 
The 2003 amendment, effective July 1, 2003, added 
"Except as provided in Subsection E of this section" at the 


10-7B-6.1. Small employer health care coverage. 


A. The director may enter into an agreement with a small employer to voluntarily purchase 
health care coverage offered pursuant to the Group Benefits Act for persons and dependents eli- 
gible through the small employer. 

B. The director may enter into agreements with an association, cooperative or mutual alliance 
representing small employers to provide outreach and assistance for small employers to volun- 
tarily purchase health care coverage offered pursuant to the Group Benefits Act for persons and 
dependents eligible through the small employer. ‘ 

C. The director shall only permit voluntary purchase of health care coverage by small employ- 
ers if the small employer has not offered health care coverage to persons and dependents eligible 
through a small employer for a period of at least twelve months prior to enrollment in the cover- 
age offered pursuant to the Group Benefits Act; provided, however, that the waiting period in this 
subsection shall not apply to a person having nonprofit status that employs an average of fifty or 
fewer persons over a twelve-month period. 

D. A separate account shall be maintained for small employers that voluntarily elect to pur- 
chase health care coverage offered pursuant to the Group Benefits Act to provide separate ac- 
counting, payment and private funding of health care coverage for small employers. The funds 
in the small employers account shall be maintained separately in actuarially sound condition as 
evidenced by an annual written certification of a qualified actuary, including verification that the 
premiums charged are actuarially sound in relation to the benefits provided. This certification 
shall be filed with the superintendent of insurance. 
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History: Laws 2005, ch. 301, § 4; 2005, ch. 305, § 4; . identical new sections except for the last two sentences of 
2007, ch, 111, § 1. Subsection D, 

Repeals. — Laws 2005, ch. 305, § 8 repealed Laws Temporary provisions. — Laws 2005, ch. 305, § 7, 
2005, ch. 305, § 4, effective July 1, 2010. effective July 1, 2005, provided that by January 1, 2010, 

The 2007 amendment, effective June 15, 2007, in Sub- the superintendent of insurance shall promulgate rules to 
section C, eliminated the waiting period for a person who allow participating small employers and persons and de- 
has a nonprofit status that employs an average of fifty or pendents eligible pursuant to this act to participate in the 
fewer persons over a twelve-month period. coverage afforded pursuant to the Health Insurance Alli- 

Laws 2007, ch. 111, § 1 also reconciled the multiple en- ance Act and recommend statutory changes to the Health 
actments of this section by Laws 2005, ch. 301, § 4 and Insurance Alliance Act as may be needed. | 


Laws 2005, ch. 305, § 4. 
2005 amendments. — Laws 2005, ch. 301, § 4 and 
Laws 2005, ch. 305, § 4, effective July 1, 2005, enacted 


10-7B-7. Group self-insurance fund created. 


A, The "group self-insurance fund" is créated. The fund and any income produced by the fund 
shall be held in trust for the benefit of participating state agencies and their employees and local 
public bodies and their employees, deposited in a segregated account and invested by the director 
with the advice of the committee. Money in the fund shall be used solely for the purposes of the 
fund and shall not be used to pay any general or special obligation or debt of the state, other than 
as authorized by this section. Balances in the fund in excess of amounts needed for the purposes 
of the fund shall not be used to pay dividends or refunds, however described, to individual public 
employees or their dependents, but may be used, in the director's discretion, to reduce future con- 
tributions, to provide additional benefits or as a reserve to stabilize premiums. ti B 

B. The fund shall consist of money appropriated to the fund, income from investment of the 
fund, employers' contributions, employees’ contributions, insurance or reinsurance proceeds and 
other funds received by gift, grant, bequest or otherwise for deposit in the fund, including but not 
limited to refunds of amounts from prior state group life, vision, dental, health and disability in- 
surance plans, all of which are hereby appropriated to and for the purposes of the fund. 

C. Disbursements from the fund shall be made by warrant signed by the secretary of finance 
and administration upon vouchers signed by the director. Lump sum disbursements from the 
fund may be advanced, in the manner described in this subsection, to a professional claims ad- 
ministrator to be used to pay benefits. Such lump sum disbursements may be made not more 
than weekly in advance. The administrator shall keep any such lump sum advance in a segre- 
gated account and shall hold the advance in trust for the benefit of participating employees. On 
or before the last day of each month, the administrator shall prepare a request for replenish- 
ment of the lump sum disbursement in the amount actually paid out for benefits during the 
month. Not more than thirty days after the last day of each month, the administrator shall make 
and submit to the director a detailed report of expenditures of any such lump sum advance dur- 
ing the month. 

D. Money in the fund may be used by and is hereby appropriated to the risk management divi- 
sion of the general services department: 

(1) to purchase life, vision, health, dental and disability insurance, or any combination of 
these, for state and local public Body employees participating in the group self-insurance plan and 
their covered dependents, from an insurance company determined to be the best responsible bid- 
der, as defined in the Procurement Code [13-1-28 to 13-1-199 NMSA 1978], after: 

(a) requesting sealed proposals from three or more insurance agents licensed in New 
Mexico; or 

(b) requesting sealed proposals in accordance with the provisions of the Procurement 
Code; | 

(2) to contract with and pay one or more professional claims administrators; 

(3) to contract with and pay private attorneys or law firms for advice and for defense of 
contested claims determinations; 

(4) to contract with and pay qualified independent actuaries, financial auditors and claims 
management and procedures auditors; 
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(5) to contract with and pay consultants, financial advisors and investment advisors for 
independent consulting and advice; 

(6) to pay reasonable investment commissions and expenses; 

(7) to make lump sum advances to any person or firm acting as a professional claims ad- 
ministrator, such advances to be used exclusively to pay benefits to participating employees; 

(8) to pay benefits to or for participating employees and their dependents; 

(9) to pay any other costs and expenses incurred in carrying out this section; and 

(10) as otherwise provided by law. 

EK. The fund shall be maintained in actuarially sound condition as evidenced by the annual 
written certification of an actuary qualified for such work that as of June 30 of the current year 
the fund was actuarially sound. 

F. Annually on or before January 15, the director shall submit to the legislature a report on 
any group self-insurance plan created pursuant to Subsection A of Section 5 [10-7B-6 NMSA 1978] 
of the Group Benefits Act, a financial audit of the fund and a claims management and procedures 
audit by a qualified claims auditor for the one-year period ending on June 30 immediately preced- 
ing the report. With respect to claims files, the claims audit may, in the director's discretion, be 
limited to a random sampling. 


History: Laws 1989, ch. 231, § 7. Benefits Act" is apparently erroneous. The apparent in- 

Bracketed material. — The bracketed material in tended reference is to Section 6 of that act, and the brack- 
Subsection F was inserted by the compiler and is not eted code number inserted following the reference reflects 
part of the law. The reference to "Section 5 of the Group that intended reference, 


10-7B-8. Group self-insurance fund; investment. 


A. In making investments of the fund, the director shall consider the relative safety of the 
investment and the need for liquidity in the fund, as well as the income to be produced. No invest- 
ment of the fund shall have a maturity date, or similar date before which it may not be liquidated 
for cash without penalty, premium, deduction, surcharge or interest rate decrease, later than one 
year from the date of purchase. 

B. The director may seek such investment advice as he deems proper. State agencies with in- 
vestment expertise, including but not limited to the state treasurer, the state investment council, 
the state investment officer and the state board of finance, shall cooperate in providing investment 
advice upon the director's request. The director may contract with an investment advisor and pay 
him from ‘the fund. Any such investment advisor shall have at least a bachelor's degree in econom- 
ics, accounting, business administration or a related field from an accredited college or university 
and shall have at least five years of experience as an investment advisor or as a funds investment 
manager or a combination of both. 

C. Any commission paid for the purchase or sale of any securities pursuant to this section shall 
be reasonable and shall not exceed the brokerage rate for such transaction charged at the time of 
purchase or sale by national brokerage firms. 

D. Investment of the fund shall be made with the exercise of that degree of judgment and care, 
under the circumstances then prevailing, which men of prudence, discretion and intelligence ex- 
ercise in the management of their own affairs, not for speculation but for investment, considering 
the probable safety of their capital as well as the probable income to be derived. 

E. Securities purchased from the fund shall be held in the custody of the state treasurer. At the 
director's direction, the state treasurer shall deposit the securities with a bank or trust company 
for safekeeping or servicing. 

F. _The director may dalarrat his investment authority 3 -s state treasurer, who shall make 
investments or reinvestments of the fund in accordance with this section. 


History: Laws 1989, ch. 231, § 8. 
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Sec. Sec. 

10-7C-1. Short title. 3° 10-7C-9. Participation. 

10-7C-2. Purpose of act. - ,.10-7C-10. Expulsion from program for falsification, 

10-7C-3. Legislative findings and declaration of policy. 10-7C-11. Purchase of group insurance. 

10-7C-4, Definitions. 10-7C-12. ‘Automatic coverage; effect of preexisting con- 

10-7C-5. Authority created, i ditions. 


10-7C-6. Board created; membership; authority. 

10-7C-7. Board; duties. 

10-7C-7.1. Board may provide for an administration 
building; payment of obligations from con- 
tributions. 

10-7C-7.2. New Mexico finance authority revenue bonds; 
purpose; appropriation. 


10-7C-8. Fund created; investment; premiums; appro- 


priation, 


10-7C-1. Short title. 


10-70-18. Payment of premiums on health care plans. 


10-7C-14. Exemption from legal process, 
10-7C-15, Retiree health care fund contributions. 
10-7C-16,. Retiree health care fund; sila es 
10-7C-17. Repealed. 

10-7C-18. Repealed. 

10-7C-19. Repealed. 


Sections 1 through 16 [10-7C-1 shrouge 10-7C-16 NMSA 1978] of this act AaAY rm , bite as the 


"Retiree Health Care Act". 


History: Laws 1990, ch. 6, § 1. 

Compiler's notes. — The Retiree Health Care Act was 
enacted by Laws 1990, ch. 6, §§ 1 to 16 and codified as 10- 
7C-1 to 10-7C-16 NMSA 1978. Laws 2002, ch. 75, §§ 2 to 4 


which were codified as 10-7C-17 [repealed], 10-7C-18 [re- 
pealed} and 10-7C-19 NMSA 1978 [repealed]. These sec- 
tions were enacted as part of the Retiree Health Care Act. 
Laws 2021, ch. 23, § 3 repealed 10-7C-17, 10-7C-18 and 
10-7C-19 NMSA 1978. 


and Laws 2002, ch. 80, §§ 2 to 4 enacted identical sections 


10-7C-2. Purpose of act. 


The purpose of the Retiree Health Care.Act is to provide comprehensive core group health in- 
surance for persons who have retired from certain public service in New Mexico, The purpose 
is to provide eligible retirees, their spouses, dependents and surviving spouses and dependents 
with health insurance consisting of a plan or optional plans of benefits that can be purchased by 
funds flowing into the retiree health care fund and by co-payments or out-of-pocket payments. at 
insureds. 


History: Laws 1990, ch. 6, § 2. 


10-7C-3. Legislative findings and declaration of policy. 


A. The legislature finds and declares that public employees face.a severe problem in secur- 
ing continuing medical insurance when they retire. Medical care inflation has far exceeded the 
general inflation rate for the past decade. It is expected'that at least some of the factors that have 
contributed to this phenomenon will continue into the foreseeable future. As the public employee 
population grows older, the ratio of retirees to active employees is expected to continue to rise. This 
factor will be exacerbated as the life expectancy of the aged: improves and the post-world war two 
generation approaches retirement age. Financial problems faced by the federal.medicare system 
are becoming more:serious, and it is apparent that there will be attempts to shift those costs to 
the public employer and employee. More:such cost shifting is likely, and one of the purposes of the 
Retiree Health Care Act is, within the constraints of what can be afforded by the wasvaere to al- 
leviate this burden on the retiree as much as possible. 

B. The legislature further finds and declares that the public shan livena enveietl by sue Retiree 
Health Care Act have entered into public employment in circumstances where they have received 
in exchange for their services a present salary and an expectation of receiving a future stream 
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of benefits, including payment of certain retirement benefits. The legislature declares that the 
expectation of receiving future benefits may be modified from year to year in order to respond to 
changing financial exigencies, but that such modification must be reasonably calculated to result 
in the least possible detriment to the expectation and to be consistent with any employer-employee 
relationship established to meet that expectation. The legislature does not intend for the Retiree 
Health Care Act to create trust relationships among the participating employees, retirees, employ- 
ers and the authority administering the Retiree Health Care Act nor does the legislature intend to 
create contract rights which may not be modified or extinguished in the future; rather the legisla- 
ture intends to create, through the Retiree Health Care Act, a means for maximizing health care 
services returned to the-participants for their participation under the Retiree Health Care Act. 

C. The legislature further finds and declares that nothing in the Retiree Health Care Act shall 
prohibit the legislature from increasing or decreasing participating employer and employee con- 
tributions, eligible retiree premiums or group health insurance coverages or plans, and that par- 
ticipation in the Retiree Health Care Act by retired and active public employees shall not be con- 
strued to establish rights between the retired and active public employees and the state for health 
care benefits which cannot be modified or extinguished in the future to meet changes in economic 
or social conditions. 

D. The legislature further finds and declares that the health care coverage provided under the 
Retiree Health Care Act shall constitute a state group health insurance plan, separate subsequent 
state group health insurance plan, state group insurance plan, separate subsequent state group 
insurance plan, state medical group insurance plan and separate subsequent state medical group 
insurance plan for the purposes of Sections 10-11-121, 10-12-15, 10-12A-11 and 22-11-41 NMSA 
1978. 

E. The legislature further finds and declares that participation of current retirees in the Re- 
tiree Health Care Act is predicated on State ex rel. Hudgins v. Public Employees Retirement Board 
58 N.M. 548, 273 P.2d 543 [743] (1954); the additional monthly participation fee to be paid by cur- 
rent retirees as a condition of participation in the Retiree Health Care Act is in lieu of the es 
sum consideration paid by the retirees who were the relators in that case. 


History: Laws 1990, ch. 6, § 3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Sections 10-12-15 and 10-12A-11 
NMSA 1978, referred to in Subsection D, were repealed by 


Laws 1992, ch. 111, § 23 and Laws 1992, ch. 118, § 20, re- 
spectively. For present comparable provisions, see 10-12B- 
16 and 10-12C-15 NMSA 1978, respectively. 

Section 22-11-41 NMSA 1978, referred to in Subsection 
D, was repealed in 1993. 


10-7C-4. Definitions. 


As used in the Retiree Health Care Act: ' 

A. "active employee” means an employee of a public institution or any other public employer 
participating in either the Educational Retirement Act [Chapter 22, Article 11 NMSA 1978], the 
Public Employees Retirement Act [Chapter 10, Article 11 NMSA 1978], the Judicial Retirement 
Act [Chapter 10, Article 12B NMSA 1978], the Magistrate Retirement Act [Chapter 10, Article 12C 
NMSA 1978] or the Public Employees Retirement Reciprocity Act [Chapter 10, Article 13A NMSA 
1978] or an employee of an independent public employer; 

B. "authority" means the retiree health care authority created pursuant to the Retiree Health 
Care Act; 

G. "basic plan of benefits" means only those coverages generally associated with a medical plan 
of benefits; 

D. "board" means the board of the retiree health care authority; 

E. "current retiree" means an eligible retiree who is receiving a disability or normal retirement 
benefit under the Educational Retirement Act, the Public Employees Retirement Act, the Judicial 
Retirement Act, the Magistrate Retirement Act, the Public Employees Retirement Reciprocity Act 
[Chapter 10, Article 13A NMSA 1978] or the retirement program of an independent public em- 
ployer on or before July 1, 1990; 
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F, "eligible dependent" méans a person obtaining retiree health care coverage based upon that 
person's relationship to an ebigiale retiree as follows: . 

(1) \.a spouse; 

(2) .a child under the age of ANT DS pe, is: 

(a) anatural child; 

(b) a legally adopted child; 

(c) a stepchild living in the same pemechol4 who 4 is primarily Flenendstss on the eli- 
gible retiree for maintenance and support; | 

(d). a child for whom the eligible retiree is s the aga! cowardice and shiek is veiniania 
dependent on the eligible retiree for maintenance and support, as lange as evidence of the grierds 
ianship is evidenced in a court order or. decree; or als . 

(e) afoster child living in the same household; 

(3) a dependent child over:twenty-six who is wholly dependent on the eligible retiree et 
maintenance and support and who is incapable of self-sustaining employment by reason of intel- 
lectual disability or physical handicap; provided that proof of incapacity and dependency shall:be 
provided within thirty-one days after the child reaches the limiting age and at such times thereafter 
as may be required by the board; 

(4) a surviving spouse defined as follows: 

(a) "surviving spouse” means the spouse to whom a retiree was marrisd at the time 
of death; or 

(b). "surviving spouse" means the spouse to, whom a deceased vested active employee 
was married at the time of death; or 

(5) a surviving dependent child who is the dependent aid of a deceased ene: retiree 
and whose other parent is also deceased; | 

G. ‘"eligible employer" means either: : 

(1) a "retirement system employer", which means an institution of higher education, a 
school district or other entity participating in the public school insurance authority, a state agency, 
state court, magistrate court, municipality, county or public entity, each of which is affiliated under 
or covered by the Educational Retirement Act, the Public Employees Retirement Act, the Judicial 
Retirement Act, the Magistrate Retirement, Act or the Public Employees Retirement sibel ORY 
Act; or 

(2) an"independent public employer", which means a municipality, county or public BBMLY 
that is not a retirement system employer; 

H. "eligible retiree" means: 

(1) a"nonsalaried eligible participating entity governing authority member", which means 
a person who is not a retiree and who: 

(a) has served without salary as a member of the governing-authority of an employer 
eligible to participate in the benefits of the Retiree Health Care Act and is certified to be such by 
the executive director of the public school insurance authority; 

. (b) has maintained group health insurance coverage through that member's govern- 
ing authority if such group health insurance coverage was available and offered to the member 
during the member's service as a member of the governing authority; and 

(c) was participating in the group health insurance program under the Retiree Health 
Care Act prior to July 1, 1993; or 

(d) notwithstanding the provisions of Subparagraphs (b) and (c) of this Earthy is 
eligible under Subparagraph (a) of this paragraph and has applied before August 1, 1993.to the 
authority to participate in the program; 

(2) a "salaried eligible participating entity governing authority member", which means a 
person who is not a retiree and who:. 

(a) has served with salary as a “member of the governing authority of an employer 
eligible to participate in the benefits of the Retiree Health Care Act; 

(b) has maintained group health insurance through that member' s governing. author. 
ity, if such group health insurance was available and offered to the member during the member' s 
service as a member of the governing authority; and 
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(c) was participating in the group health insurance program under the Retiree Health 
Care Act prior to July 1, 1993; or 

(d) onéwitketahding the provisions of Sabpensiraphs (b) eo (c) of this garasvaph, is 
eligible under Subparagraph (a) of this paragraph and has applied before August 1, 1993 to the 
authority to participate in the program; 

(3) an "eligible participating retiree", which means a person who: 

(a) falls within the definition of a retiree; has made contributions to the fund for at 
least five years prior to retirement and whose eligible employer during that period of time made 
contributions as a participant in the Retiree Health Care Act on the person's behalf, unless that 
person retires on or before July 1, 1995, in which event the time period required for employee and 
employer contributions shall become the period of time between July 1, 1990 and the date of re- 
tirement, and who is certified to be a retiree by the educational retirement director, the executive 
secretary of the public employees retirement board or the governing authority of an independent 
public employer; 

(b) falls within the definition of a retiree, retired prior to July 1, 1990 and is certified 
to be a retiree by the educational retirement director, the executive secretary of the public employ- 
ees retirement association or the governing authority of an independent public employer; but this 
paragraph does not include a retiree who was an employee of an eligible employer who exercised 
the option not to be a participating employer pursuant to the Retiree Health Care Act and did not 
after January 1, 1993 elect to become a participating employer; unless the retiree: 1) retired on or 
before June 30, 1990; and 2) at the time of retirement, did not have a retirement health plan or 
retirement health insurance coverage available from the retiree's employer; or 

(c) is a retiree who: 1) was at the time of retirement an employee of an eligible em- 
ployer who exercised the option not to be a participating employer pursuant to the Retiree Health 
Care Act, but which eligible employer subsequently elected after January 1, 1993 to become a 
participating employer; 2) has made contributions to the fund for at least five years prior to retire- 
ment and whose eligible employer during that period of time made contributions as a participant 
in the Retiree Health Care Act on the person's behalf, unless that person retires prior to the eli- 
gible employer's election to become a participating employer or less than five years after the date 
participation begins when the participation date begins before July 1, 2009, in which event the 
time period required for employee and employer contributions shall become the period of time, if 
any, between the date participation begins and the date’of retirement or when the participation 
date begins on or after July 1, 2009, in which event the person and employer shall contribute to 
the fund an amount equal to the full actuarial present value of the accrued benefits as determined 
by the authority; and 3) is certified to be a retiree by the educational retirement director, the ex- 
ecutive director of the public employees retirement board or the governing authority of an inde- 
pendent public employer; | 

(4). a "legislative member", which means a person who is not a retiree and who served as 
a member of the New Mexico leptatatee for at least two years, but is no longer a member of the 
legislature and is certified to be such by the legislative council service; or 

(5) a'"former participating employer governing authority member", which means a petsor, 
other than a nonsalaried eligible participating entity governing authority member or'a salaried 
eligible participating entity governing authority member, who is not a retiree and who served as 
a member of the governing authority of a participating employer for at least:four years but is no 
longer a member of the governing authority and whose length of service is’certified by the chief 
executive officer of the participating employer; 

I, fund" means the retiree health care fund; 

J. "group health insurance" means coverage that includes but is not limited to life insurance, 
accidental death and dismemberment, hospital care and benefits, surgical care, and.treatment, 
medical care and treatment, dental care, eye care, obstetrical benefits, prescribed drugs, medicines 
and prosthetic devices, medicare supplement, medicare carveout, medicare coordination and other 
benefits, supplies and services through the vehicles of indemnity coverages, health maintenance 
organizations, preferred provider organizations and other health care delivery systems as pro- 
vided by the Retiree Health Care Act and other coverages considered by the board to be advisable; 

K. “ineligible dependents" includes: 
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. (1) those dependents created by common law relationships; 
(2) dependents while in active military service; 
(3) parents, aunts, uncles, brothers, sisters, grandchildren and other family members left 
in the care of an eligible retiree without evidence of legal guardianship; and 
(4) anyone not specifically referred to as an eligible dependent pursuant to the rules ad- 
opted by the board; 

L. "participating employee" means an employee of a participating employer, which employee 
has not been expelled from participation in the Retiree Health Care Act pursuant to ertibrt 10- 
7C-10.NMSA 1978; 

M. "participating employer" means an eligible employer who has satisfied the conditions for 
participating in the benefits of the Retiree Health Care Act, including the requirements of Subsec- 
tion M of Section 10-7C-7 NMSA 1978 and Subsection D or E of Section 10-7C-9 NMSA 1978, as 
applicable; 

N. “public entity" means a flood control authority, economic development district, council of 
governments, regional housing authority, conservancy district or other special oppbeage or special 
purpose government; and 

O. "retiree" means a person who: 

(1) is receiving: 

(a) a disability or normal retirement benefit or survivor's benefit pursuant to the Ed- 
ucational Retirement Act; 

(b) \adisability or normal retirement benefit or survivor's benefit pursuant to the Bib! 
lic Employees Retirement Act, the Judicial Retirement Act, the Magistrate Retirement Act or the 
Public Employees Retirement Reciprocity Act; or 

(c) a disability or normal retirement benefit or survivor's benefit cdvaieni to the re- 
tirement program of an independent public employer to which that employer has made periodic 
contributions; or 

(2) is not receiving a survivor's benefit but is the eligible dependent of a person wre re- 
ceived a disability or normal retirement benefit pursuant to the Educational Retirement Act, the 
Public Employees Retirement Act, the Judicial Retirement Act, the Magistrate Retirement Act or 
the Public Employees Retirement Reciprocity Act. 


History: Laws 1990, ch. 6, § 4; 1993, ch. 362, § 1; substituted "director" for "secretary" following "executive" 


1998, ch. 45, § 1; 2003, ch. 85, § 1; 2005, ch. 86, § 1; 2009, near the end of Subsection H(3)(o); added Subsection H(4); 
ch, 288, § 2; 2021, ch. 23, § 1. deleted "but are not limited to" at the end of the first para- 
The 2021 amendment, effective July 1, 2021, revised graph of Subsection K; and deleted "or G" following "D or 
the definition of "eligible dependent" as used in the Re- E" near the end of Subsection M. 
tiree Health Care Act; and in Subsection F, Paragraph The 1998 amendment, effective May 20, 1998, in Boke 
F(2), preceding "child", deleted "an unmarried" and added section A, deleted "or" following "Act", inserted "or the 
"a", and after "age of", changed "nineteen" to "twenty-six", Public Employees Retirement Reciprocity Act or an em- 
deleted former Paragraph F(3) and redesignated former ployee of an independent public employer"; in Subsection 
Paragraphs F(4) through F(6) as Paragraphs F(3) through D, deleted "governing" preceding "board"; in Subsection E, 
F(5), respectively, and in Paragraph F(3), after "dependent substituted "the Public Employees Retirement Reciproc- 
child over", changed "nineteen" to "twenty-six", and after ity Act" for "the Retirement Reciprocity Act, the Judicial 
“employment by reason of", deleted "mental retardation" Retirement Reciprocity Act"; in Paragraph G(1), deleted 
and added "intellectual disability", "or" preceding "county", inserted "or public entity", de- 
The 2009 amendment, effective July 1, 2009, in Sub- leted "or" following "Act", inserted "or the Public Employ- 
paragraph (c) of Paragraph (3) of Subsection H, in Item 2), ees Retirement Reciprocity Act"; in Paragraph G(2), de- 
’ added "prior to the eligible employer's election to become leted "or" preceding "county", inserted "or public entity" 
a participating employer or"; added "when the participa- and substituted "that" for "which"; in Paragraph H(3)(c), 
tion date begins before July 1, 2009"; and before Item 3), inserted "to"; in Subsection L, deleted "Subsection F of 
added new language. Section 10-7C-9 NMSA 1978 or" preceding "Section"; in 
The 2005 amendment, effective July 1, 2005, added Subsection M, substituted "," for "or" and inserted "or G"; 
the definition of "former participating employer governing added a new Subsection N and renumbered the remaining 
authority member" in Subsection H(5). Subsections accordingly; in Subparagraph M(1)(b), sub- 
The 2008 amendment, effective July 1, 2003 in Sub- stituted "or the Public Employees Retirement Reciprocity 
section H(1)(d) and Subsection H(2)(d) deleted "if a person ‘Act" for "the Retirement Reciprocity Act or the Judicial 
eligible under Subparagraph (a) of this paragraph applies Retirement. Reciprocity Act"; and in Paragraph M(2), de- 
before August 1, 1993 to the authority to participate in the leted "or" following "Act" and inserted "the Judicial Re- 
program, then he will be eligible to participate" at the be- tirement Act, the Magistrate Retirement Act or the Public 
ginning and inserted "is eligible under Subparagraph (a) Employees Retirement Reciprocity Act" 
of this paragraph and has applied before August 1, 1993 The 1993 amendment, effective June 18, 1993, in 
to the authority to participate in the program" at the end; Subsection F, substituted "or" for "and" at the end of 
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Subparagraph (d) of Paragraph (2) and Subparagraph (b) 
of Paragraph (5); in Subsection H, subdivided Paragraphs 
(1) and (2), adding Subparagraphs (c) and (d) to each 
paragraph and making related grammatical changes, 
inserted "who is not a retiree and" in the introductory 
language in both paragraphs, added the language begin- 
ning "if such group health insurance coverage" to the end 
of Subparagraph (b) of Paragraph (1), deleted language 
relating to contributions made at least five years prior 
to retirement from the end of Subparagraph (a) of Para- 
graph (2), added the language beginning "if such group 
health insurance was available" to the end of Subpara- 
graph (b) of Paragraph (2), added the language beginning 


10-7C-5. Authority created. 


RETIREE HEALTH CARE 


10-7C-6 


"but this paragraph" to the end of Subparagraph (b) of 
Paragraph (3), and added Subparagraph (c) to Para- 
graph (3), making a related grammatical change; deleted 
"and" from the end of Subsection K; substituted "10-7C-9 
NMSA 1978 or Section 10-7C-10 NMSA 1978" for "9 or 
Section 10 of the Retiree Health Care Act" in Subsection 


L; substituted "10-7C-7 NMSA 1978 and Subsection D or 


E of Section 10-7C-9 NMSA 1978, as applicable and" for 
"7 and Subsection E of Section 9 of the Retiree Health 
Care Act" in Subsection M; redesignated the provisions 
of Subsection N as Paragraph (1) with subparagraphs; 
added Paragraph (2) to Subsection N; and made stylistic 
changes in Subsections F and H. 


There is created the "retiree health care authority", which is established to provide for compre- 
hensive group health insurance programs under the Retiree Health Care Act. 


History: Laws 1990, ch. 6, § 5; 2002, ch. 75, § 1; 2002, 
ch. 80, § 1; 2021, ch. 23, § 2. 

The 2021 amendment, effective July 1, 2021, simpli- 
fied the description of the retiree health care authority, 
removed outdated provisions related to the retiree health 
care authority, and removed a provision requiring the 
retiree health care authority to administer the senior 
prescription drug plan; deleted "The authority shall be 
administratively attached to the public school insurance 
authority until December 31, 1993. The director of the 
public school insurance authority shall be the executive 


director of the retiree health care authority until Decem- ~ 


ber 31,1993. The board created by Section 10-7C-6 NMSA 
1978 shall remain fully independent of the board of the 
public school insurance authority."; and deleted former 
Subsection B, which required the retiree health care au- 
thority to administer the senior prescription drug pro- 
gram. 

2002 amendments. — Identical amendments to this 
section were enacted by Laws 2002, ch. 75, § 1 and Laws 
2002, ch. 80; § 1, effective May 15, 2002, adding Subsec- 
tion B. This section was set out'as amended by Laws 2002, 
ch. 80, § 1. See 12-1-8 NMSA 1978. 


ANNOTATIONS 


State agency. — The retiree health care authority is a 
state agency and thus is subject to the various regulatory 
‘provisions that apply to state agencies absent express 
statutory exemptions. 1991 Op. Att'y Gen. No. 91-06. 


Records retention. — As a state agency, the retiree 
health care authority is subject to'record retention regula- 
tions adopted by the state commission of public records 
pursuant to 14-3-4 NMSA 1978. 1991 Op. Att'y Gen. 
No. 91-06. 

State Rules Act. — Retiree health care authority 
(RHCA) is not excluded from the State Rules Act (Sec- 
tions 14-4-1 to 14-4-9 NMSA 1978); therefore, the RHCA 
must file its rules with the Records Center. 1991 Op. Att'y 
Gen. No. 91-06, 

Information systems. . a rant health care author- 
ity (RHCA) is not excluded from the provisions of the 
Information Systems Act [now repealed]. Therefore, the 
RHCA's purchases of computer software and hardware 
and its information systems plan are subject to approval 
by the Information Systems Council. 1991 Op. Att'y Gen. 
No. 91-06. 

Contracts of cuiiiadion — The retiree health care au- 
thority is a state agency and the professional service con- 
tracts it enters into are therefore governed by Section 13- 
1-118 NMSA 1978. 1991 Op. Att'y Gen. No. 91-06. 

Leasing provisions. — Retiree health care authority 
is subject to leasing regulations of the property control di- 
vision of the general services department in accordance 
with the property control director's obligation to "control 
the lease or rental of space in private buildings by state 
executive agencies other than the state land office." 1991 


Op. Att'y Gen. No. 91-06. 
ee fi 


10-7C-6. Board created; membership; authority. 


A. There is created the "board of the retiree health care authority". The board shall be com- 


posed of not more than twelve members. 
B. The board shall include: 


(1) one member who is not employed by or on behalf of or contracting with an employer 
participating in or eligible to participate in the Retiree Health Care Act and who shall be ap- 
pointed by the governor to serve at the pleasure of the governor; 

(2). the educational retirement director or the educational retirement director' s designee; 

(3) one member to be selected by the public school superintendents’ association of New 


Mexico; 


(4) one member who is a teacher who is certified and teaching in elementary or secondary 


education to be selected by a committee composed of one person designated by the New Mexico 
association of classroom teachers, one person designated by the national education association of 
New Mexico and one person designated by the New Mexico federation of teachers; 


319 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-7C-7 


PUBLIC OFFICERS AND EMPLOYEES 


10-7C-7 


(5) one member who is an eligible retiree of a public school and who is selected by the New 


Mexico association of retired educators; 


-(6) the executive secretary of the uae employees r retirement association or the executive 


secretary's designee; 


(7) one member who is an eligible retiree receiving a ‘benefit from the. public siaanana 
retirement association and who is selected by the retired. public employees of New Mexico; 
(8) one member who is‘an elected official or employee of a municipality participating in 
the Retiree Health Care Act and who is selected by the New Mexico municipal league; 
(9). the state treasurer or the state treasurer's designee; and 
(10) one member who is a classified state employee selected by the personnel board: 
C. The board, in accordance with the provisions of Paragraph (3) of Subsection D of Section 10- 


7C-9 NMSA 1978, shall include, if they qualify: 


(1) one member who is an eligible retiree of an institution of higher eater aA dS 
ing in the Retiree Health Care Act and who is selected by the New Mexico association of. cetired 


educators; and 


(2) one member who is an elected official or employee of a county participating in the Ret 
tiree Health Care Act and who is selected by the New Mexico association of counties. 
D: ‘Every member of the board shall serve at the pleasure of the party that selected that 


member. 


E. The members of the board shall begin serving their positions.on the ead on the affective 
date of the Retireé Health Care Act or ‘upon their selection, whichever occurs last, unless that 
member's corresponding position on the board has been SHA ateG PUsSHEpt to Subsection D anf 


Section 10-7C-9 NMSA 1978. 


F. The board shall elect from its membership a president, vice brBkldeht vid seb aitatys 
-G. The board may appoint such officers and advisory committees as it deems necessary. The 
board may enter into contracts or arrangements with consultants, professional persons or firms as 
may be necessary to carry out the provisions of the Retiree Health Care Act: 

H. The members of the board and its advisory committees shall receive per diem and mileage 
as provided in the Per Diem and Mileage Act [10-8-1 NMSA 1978] but shall receive no other com- 


pensation, perquisite or allowance. 


History: Laws 1990, on 6, § 6; 1998, ch. 362, § 2; 
2008, ch. 382, § 1. 

Compiler's notes. —. ..The phrase "effective date of 
the Retiree Health CareAct", referred to in. this section, 
means February. 13,1990, the ‘effective date of Laws 1990, 
ch..6 

The 2003. amendment, ‘effective April 8, 2003, substi- 
tuted "superintendents" for ' ‘superintendenta"" following 
"public school” in Paragraph B(2); substituted "personnel 
board" for "active state employees" in Paragraph B(10); 
and substituted "is" for "shall be", "who is" for "shall be", 
and "and who is" rae "to be" throughout the section. 

The 1993 amendment, effective June 18, 1998, di- 
vided Subsection A into Subsections A and B, substituting 


10-7C-7. Board; duties. . 


"not more than twelve" for "eleven" in the second sentence 
of Subsection A and the introductory language of Subec- 
tion B for "consisting of the following"; in. Subsection B, 
rewrote the provisions of Paragraphs (6) and (10) as Sub- 
section C, renumbering the remaining paragraphs and 
subsections accordingly; substituted "retiree receiving 
a benefit from the public employees retirement associa- 
tion" for "state government retiree" in Paragragh (7), and 
added Paragraph (10), making a related grammatical 
change; substituted "10-7C-9 NMSA 1978" for "9 of the 
Retiree Health Care Act" in Subsection E; and made sty- 
listic changes in Subsections B and D. 


In order to achieve the purposes of the Retiree Health Care Act, the board may take all actions 
reasonably necessary to implement that act, including but not limited to the following: 

A. employ or contract for the services of the state fiscal agent or select its own fiscal agent in 
accordance with the Procurement Code [13-1-28 to 13-1-199 NMSA 1978]; 

B. employ or contract for persons to assist it in carrying out the Retiree Health Care Act and 
determine the duties and compensation of these employees; 


C. ‘collect and disburse funds; 


D. collect all current ‘and historical claims and financial information necessary for effective 


procurement of lines of i insurance coverage; 
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E. promulgate and adopt necessary rules, regulations and procedures for implementation of 

the Retiree Health Care Act; 
'-F. negotiate insurance policies covering additional or lesser benefits as determined appropri- 
ate by the board, but the board shall maintain all coverage as required by federal or state law for 
each eligible retiree. In the event it is practical to wholly self-insure part or all os the retiree poenet 
care coverages, the board may do so; 

G. procure group health care and other coverages authorized by the Retiree Health Care Act j in 
accordance with the Procurement Code and me Health Care Purchasing Act |Chapter' 13, Article 
7 NMSA 1978]; 

H. establish the procedures for contributions and deductions; 

I.. determine methods and procedures for claims administration; 

J. administer the fund; ui 

K: contract for and make available to all eligible retirees xd eligible dependents basic sind op- 
tional group health insurance plans. The optional coverage may include a lower deductible, lower 
coinsurance or additional categories of benefits permitted under this section and all other appli- 
cable sections of the Retiree Health Care Act to provide additional levels of coverages and benefits. 
Any additional contributions for these optional plans shall be paid for by the eligible retiree or 
eligible dependent. The coverage provided by the plans shall be secondary to all other benefit cov- 
erages to which the eligible retiree or eligible dependent is entitled. In the event a covered eligible 
retiree becomes employed by an employer offering its employees a basic plan of benefits, the cover- 
age provided by the plan under the Retiree Health Care Act shall be secondary to such coverage 
regardless of whether:the employee enrolls in that employer's plan. In the event the eligible re- 
tiree or eligible dependent is entitled to receive medicare hospital insurance benefits at no charge, 
then the coverage provided by the plan under the Retiree Health Care Act shall be secondary to 
medicare hospital and medical insurance to the extent permitted by federal law; 

L. »provide, at its discretion, different plans for eligible retirees and eligible dependents covered 
by medicare than the plans provided for eligible retirees and eligible sa who.are not cov- 
ered by medicare; and 

‘M. promulgate and adopt rules and regulations governing eligibility, participation: eel ane: 
length of service and any other conditions or requirements for providing substantially equal treat- 
ment to participating employers. 


History: Laws 1990, ch. 6, § 7; 1997, ch. 74, § 5; 1998, The 1997 amendment, effective July 1, 1997, inserted 
ch. 45, § 2 "and the Health Care Purchasing Act" following "the Pro- 
The 1998 amendment, effective May 20, 1998, deleted curement Code" in Subsection G and deleted "plan or" 
"who are independent public employers and their retirees preceding "plans" in the fourth sentence in Subsection K. 
and participating employees". following "employers" in 
Subsection M. 


10-7C-7.1. Board may provide for an administration building; payment 
| of obligations from contributions. 


The board may take all actions reasonably necessary to provide an administration building for 
the authority, including the acquisition of real property for that purpose. The board is authorized to 
make payments from the first money received each month as contributions pursuant to Section 10- 
7C-15 NMSA 1978 to pay principal of, interest on and other expenses or obligations related to rev- 
enue bonds issued by the New Mexico finance authority to plan, design, acquire, construct, furnish 
and equip an administration building for the authority, including the acquisition of real property. 


History: Laws 2000, ch. 79, § 1. 


10-7 C. 7.2. New Mexico finance authority revenue bonds; purpose; 
appropriation. 


A. The New Mexico finance authority may issue and sell revenue bonds in compliance with the 
New Mexico Finance Authority Act [Chapter 6, Article 21 NMSA 1978] in installments or at one 
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time in an amount not exceeding two million five hundred thousand dollars ($2,500,000) for the 
purpose of planning, designing, acquiring, constructing, equipping and:furnishing an administra- 
tion building for the retiree health care authority, including the etipaistiian of real property for 
that purpose. 

B. The New Mexico finance anthiohity. may issue: and sell revenue bonds authorized by this 
section when the board of the retiree health care authority certifies the need for issuance of the 
bonds. The net proceeds from 'the sale of the bonds are appropriated to the retiree health care au- 
thority for the purposes described in Subsection A of this section: 

C. The first money received each month as contributions to the retiree health care fund pursu- 
ant to Section 10-7C-15 NMSA 1978 in an amount: sufficient to pay the principal of, interest on 
and any other expenses or obligations related to the revenue bonds is: appropriated to the New 
Mexico finance authority and shall be distributed monthly to the New Mexico finance authority to 
be pledged:irrevocably for the payment of the principal of, interest on, any premium and expenses 
related to the issuance and sale of the bonds authorized pursuant to this section. 

D.;. The amounts from the retiree health care fund distributed to the New Mexico finance au- 
thority shall be deposited in:a special bond fund:or account of the New Mexico finance authority. 
Any money remaining in the special'fund or account from distributions made to the New Mexico 
finance authority during each fiscal year, after all principal of, interest/on and any otherexpenses 
or obligations related to the bonds in that fiscal year are fully paid, shall be returned to the retiree 
health care fund. Upon payment of all principal of, interest-on and any other expenses or obliga- 
tions-related to: the bonds, the New Mexico finance authority shall certify to the retiree health 
care-authority that all obligations for the bonds issued pursuant 'tothis section have been fully 
discharged and direct the retiree health care authority to cease distributing pres to the New 
Mexico finance authority. 

E. The legislature shall not repeal, amend or otherwise modify any. law that affects or pies 
any revenue bonds of the New Mexico finance authority secured by a pledge of the:contributions to 
the retiree health care fund, unless the revenue bonds: have been discharged. in full or r provisions 
have been made for a full discharge. 

F, .The New Mexico finance authority may additionally secure the revenue ai rapa pursu- 
ant to this section by a pledge of money in the public project revolving fund with:a lien priority on 
the money in the public project revolving fund as determined by the New Mexico finance authority, 


History: Laws 2000, ch. 79, §.2. Cross references. — For, powers of the finance author- 
‘ ity, see 6-21-5 NMSA 1978, 


10-7C-8. Fund created; investment; premiums; appropriation. 


A. There is created the "retiree health care fund". All money in the fund shall be invested as 
provided for in Subsection D of this section. All income earned from investment of the fund shall 
be credited to the fund. Except as otherwise specifically provided herein, the;money in the fund is 
appropriated to the board to carry out the provisions of the Retiree Health ‘Care Act. oe funds 
remaining at the end of any fiscal year shall not revert to the general fund. 

B.. The board shall provide for, the collection of premiums from eligible retirees and. eligible 
dependents which money when combined with other,money appropriated to-the fund, shall be 
sufficient to provide the required insurance coverage and to pay the expenses of the authority. All 
premiums and other money appropriated to the fund shall be credited.to the fund, 

C. All premiums and other money collected by the authority shall be received and disbursed 
directly by the authority. Receipts and disbursements are subject to audit by the state auditor. 

D. The board shall determine which money in the fund constitutes the long-term :reserves of 
the authority. The state investment officer shall invest the long-term reserves of the authority in 
accordance with the provisions of Sections 6-8-1 through 6-8-16 NMSA 1978. The state treasurer 
shall invest the money in the fund that does not constitute the long-term r reserves of the fund in 
accordance with the applicable provisions of Chapter 6, Article 10. A 


History: Laws 1990, ch. 6, § 8. 
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10-7C-9. Participation. 


A. All eligible employers shall participate in the Retiree Health Care Act except as provided in 
Subsection D or Subsection E of this section. Participating employers are required to continue exist- 
ing group health insurance coverages until such time as similar coverages are offered by the board. 

B. Participation in the basic health insurance coverages provided by the authority shall be condi- 
tioned upon receipt by the board. of a certificate of eligibility from the educational retirement direc- 
tor, the executive secretary of the public employees retirement association, the executive director of 
the public school insurance authority or the governing body of an independent public employer. Once 
eligibility is established for each eligible retiree, the board shall contribute from money in the fund 
the authority's portion, of the premium for the basic plan of benefits commencing no earlier than 
January 1, 1991 plus the balance of the premium, which shall be collected from the retiree. 

C. Each eligible retiree shall accept or reject enrollment in the basic plan of benefits on an en- 
rollment form provided by the board. An eligible retiree who rejects enrollment or fails to return a 
properly executed enrollment form within the open enrollment period as established by the board 
forfeits all entitlement and eligibility for benefits under the Retiree Health Care Act until the next 
open enrollment period as established by the board. | 

D., On or before January 1, 1991, municipalities, counties and institutions of higher education 
that are retirement system employers may at their option determine by ordinance, or for institu- 
tions of higher education, by resolution, to be excluded from coverage under the Retiree Health 
Care Act; that determination shall be subject to the following conditions: 

(1). any contributions paid into the fund by a municipality, county or institution of higher 
education that exercises timely an irrevocable option not to participate in the Retiree Health Care 
Act under this subsection shall be returned without interest to that municipality, county or insti- 
tution of higher education for return of the employee contributions to the employees and for credit- 
ing of the employer contributions to the appropriate fund of the municipality, county or institution 
of higher education. If the determination to be excluded from coverage is exercised by a municipal- 
ity, county or institution of higher education prior to July 1, 1990, then that municipality, county 
or institution of higher education shall not be required to make the contributions that would oth- 
erwise be required by Section 10-7C-15 NMSA 1978; 

(2) any municipality, county or institution of higher education; in addition to complying 
with all other required notice and public hearing or meeting requirements, shall, no less than 
thirty days prior to the public hearing or public meeting on a proposed ordinance or proposed reso- 
lution, notify the authority of the public hearing or public meeting by certified mail; and 

(3) in the event that: 

) (a). the number of active employees employed by municipalities contributing to the fund 
reaches a number equaling sixty percent or more of all active employees employed by all municipalities 
that are retirement system employers, the municipal position on the board of the authority shall be re- 
stored within sixty days of the date that percentage is reached; provided, however, that.if a municipal- 
ity witha population greater than:one hundred thousand that is located ina class A county exercises 
this option, then the sixty-percent requirement shall be applied: to the remaining municipalities only; 

r (b) the number of active employees employed by counties contributing to the fund 
reaches a number equaling sixty percent or more of all. active employees employed by all coun- 
ties that are retirement system employers, the county position on the board of the authority shall 
be restored within sixty days of the date that percentage is reached; provided, however, that if a 
class A county exercises this option, then the eighty-percent requirement shall be applied to the 
remaining counties only; or. 

(c), the number of active celica employed by institutions of higher learning con- 
tributing to the fund reaches a number equaling seventy percent or more of all active employees 
employed by an institution of higher education contributing to the educational retirement fund, 
the institution of higher education position on the board shall be restored within sixty days of the 
date that percentage is reached. 

E. An independent public employer may become a participating employer if that employer satisfies 
the requirements imposed pursuant to Subsection M of Section 10-7C-7 NMSA 1978 and if that em- 
ployer also files with the authority on or prior to January 1, 1991 or prior to July 1, 1993 or July 1 of any 
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year a written irrevocable election by the governing body of that employer to participate in the Retiree 
Health Care Act. Any such independent public employer or retirement system employer, as defined in 
Subsection G of Section 10-7C-4 NMSA 1978 that chooses to become a participating employer after 
January 1, 1998 shall begin making the appropriate employer and employee contributions to the fund 
on the July 1 immediately following the adoption of the ordinance or resolution. On the following Janu- 
ary 1, eligible retirees of those participating employers and their eligible dependents shall be eligible 
to receive group health insurance coverage pursuant to the provisions of the Retiree Health Care Act. 
F. A municipality or county that enacted an ordinance or an institution of higher education that 
enacted a resolution prior to January 1, 1991 pursuant to Subsection D of this section to be excluded 
from coverage under the Retiree Health Care Act may become a participating employer if that em- 
ployer satisfies the requirements imposed pursuant to Subsection M of Section 10-7C-7 NMSA 1978 
and if that employer also enacts an ordinance or resolution, as applicable, after a public hearing and 
published notice of the hearing, prior to July 1, 1993 or July 1 of any year to choose to become a par- 
ticipating employer under the Retiree Health Care Act. Any such municipality, county or institution 
of higher education that chooses to become a participating employer after January 1, 1998 shall begin 
making the appropriate employer and employee contributions determined by the board to the fund on 
the July 1 immediately following the adoption of the ordinance or resolution. On the following Janu- 
ary 1, eligible retirees of those participating employers and their eligible dependents shall be eligible 
to receive group health insurance coverage pursuant to the provisions of the Retiree Health Care Act. 


History: Laws 1990, ch. 6, § 9; 1998, ch. 362, § 3; 
1998, ch. 45, § 38. 

Compiler's notes. — The phrase "effective date of the 
Retiree Health Care Act", referred to in this section, means 
February 13, 1990, the effective date of Laws 1990, ch. 6. 

The 1998 amendment, effective May 20, 1998, in Sub- 
section A, deleted "under the Retiree Health Care Act" 
following "board"; in Subsection B, deleted "who retires 
on or after the effective date of the Retiree Health Care 
Act" following "retiree"; in Subsection E, inserted "or re- 
tirement system employer, as defined in Subsection G 
of Section 10-7C-4 NMSA 1978", substituted "1998" for 
"1993" and inserted "the appropriate"; deleted Subsection 


in present Subsection F, substituted "1998" for "1993", in- 
serted "the appropriate" and "determined by the board". 
The 1998 amendment, effective June 18, 1993, in Sub- 
section D, deleted "shall be irrevocable and" following "de- 
termination" in the introductory language, changed the 
style of the statutory reference at the end of Paragraph 
(1), added "and" to the end of Paragraph (2), rewrote Para- 
graph (3), and deleted Paragraph (4), which read: "any 
reduction in the size of the board pursuant to this sub- 
section of the Retiree Health Care Act shall be effective 
January 1, 1991"; in Subsection H, changed the style of 
the statutory reference and inserted "or prior to July 1, 
1993 or July 1 of any year" in the first sentence and added 
the second and third sentences; and added Subsection G. 


F; renumbered the remaining subsection accordingly; and 


10-7C-10. Expulsion from program for falsification. 


A. After written notice to the participating employee, eligible retiree or eligible dependent and 
hearing with a fair opportunity to appear and present the case personally or by counsel, the board 
may expel from participation in the retiree health care plan or plans any participating employee, 
eligible retiree or eligible dependent who submits a false claim under, or has falsified or atberaphgs 
to falsify, any claim for health benefits or life insurance offered by the authority. 

B. Onits motion or on the receipt of a complaint, the board may call and hold a hearing to de- 
termine whether a participating employee, eligible retiree or eligible dependent has submitted a 
false claim under, or has falsified or attempted to falsify any sich for health benefits or life insur- 
ance offered under the Retiree Health Care Act. 

C. Ifthe board, at the conclusion of the hearing, issues a Ronan that finds that a paitiedpat? 
ing employee, eligible retiree or eligible dependent submitted a false claim or has falsified or  at- 
tempted to falsify any claim for health benefits or life insurance offered under that act, the board 
shall expel the participating employee, eligible retiree or eligible dependent from participation in 
any or all coverage plans or impose conditions upon continued or future participation. 


History: Laws 1990, ch. 6, § 10. 


10-7C-11. Purchase of group insurance. 


A. The board shall be designated as the group policyholder for any plans established under the 
Retiree Health Care Act. 
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B. .The group insurance coverages provided under the plans may include but are not limited 
to life insurance, accidental death and dismemberment, hospital care and benefits, surgical care 
and treatment, medical care and treatment, dental care, eye care, obstetrical benefits, prescribed 
drugs, medicines and prosthetic devices, medicare supplement, medicare carveout, medicare co- 
ordination and other benefits, supplies and services through the vehicles of indemnity coverages, 
health maintenance organizations, preferred provider organizations and other health care deliv- 
ery systems as provided by the Retiree Health Care Act and other coverages considered by the 
board to be advisable. 

C. To the extent practicable, each basic plan of benefits shall cover preexisting conditions. 

D. Any group medical insurance plan offered pursuant to this section shall include effective 
cost-containment measures to control the growth of health care costs. The board shall report an- 
nually by September 1 to appropriate interim legislative committees on the effectiveness of the 
cost-containment measures required by this subsection. 


History: Laws 1990, ch. 6, § 11; 1994, ch. 62, § 20. following "provided under the" near the beginning of Sub- 
The 1994 amendment, effective March 4, 1994, de- section B, and added Subsection D. 
leted "plan or" following "for any" in Subsection A and 


10-7C-12. Automatic coverage; effect of preexisting conditions. 


A: ‘An eligible retiree who applies for coverage during the initial and subsequent open enroll- 
ment periods as established by the board may not be denied any of the group insurance basic 
coverages provided under the Retiree Health Care Act except as provided in Section 10 [10-7C-10 
NMSA 1978] of that act. 

B. An eligible retiree or an eligible dependent who applies for optional coverage under the pro- 
gram after the first offering to the eligible retiree or eligible dependent is not entitled to coverage 
for preexisting conditions existing during the six-month period immediately preceding the date on 
which optional coverage takes effect. 


History: Laws 1990, ch. 6, § 12. 


10-7C-13. Payment of premiums on health care plans. 


A. Except as otherwise provided in this section, each eligible retiree shall pay a monthly pre- 
mium for the basic plan in an amount set by the board not to exceed fifty dollars ($50.00) plus the 
amount, if any, of the compounded annual increases authorized by the board, which increases shall 
not exceed nine percent until fiscal year 2008 after which the increases shall not exceed the author- 
ity's group health care trend. In addition to the monthly premium for the basic plan, each current 
retiree and nonsalaried eligible participating entity governing authority member who becomes an 
eligible retiree shall also pay monthly an additional participation fee set by the board. That fee 
shall be five dollars ($5.00) plus the amount, if any, of the compounded annual increases authorized 
by the board, which increases shall not exceed nine percent until fiscal year 2008 after which the 
increases shall not exceed the authority's group health care trend.The additional monthly par- 
ticipation fee paid by the current retirees and nonsalaried eligible participating entity governing 
authority members who become eligible retirees shall be a consideration and a condition for being 
permitted to participate in the Retiree Health Care Act. A legislative member or a former partici- 
pating employer governing authority member shall pay a monthly premium for any selected plan 
equal to one-twelfth of the annual cost of the claims and administrative costs of that plan allocated 
to the member by the board: In addition, a legislative member or a former participating employer 
governing authority member shall pay the additional monthly participation fee set by the board 
pursuant to this subsection as a consideration and condition for participation in the Retiree Health 
Care Act. Eligible dependents shall pay monthly premiums in amounts that with other money ap- 
propriated to the fund shall cover the cost of the basic plan for the eligible dependents. 

B. Eligible retirees and eligible dependents shall pay monthly premiums to cover the cost of 
the optional plans that they elect to receive, and the board shall adopt rules for the collection of 
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additional premiums from eligible retirees and eligible dependents participating in the optional 
plans. An eligible retiree or eligible dependent may authorize the authority in writing to deduct 
the amount of these premiums from the monthly annuity payments, if applicable. 

C. The participating employers, active employees and retirees are responsible for the financial 
viability of the program. The ideo financial viability i is not an additional financial pgenss tare of 


the state. 


4G 


D. For eligible retirees who Kuchar dlisinte for participation on or riadtee July 1, 2001, the none 
may determine monthly pea based on the retirees’ years of pind service with participat- 


ing pet shes 


History: Laws 1990, ch.. 6, § 13; 1998, ch, 362, § 4; 
1999, ch. 286, § 1; 2000, ch. 31, § 1; 2001, ch. 335, § 2; 
2008, ch. 85, § 2; 2005, ch. 86, § 2. : 

The 2005 amendment, effective July 1, 2005, added 
the requirement in Subsection A that a former partici- 
pating employer governing authority member pay the 
monthly premium as specified in the subsection and the 
additional monthly participation fee set by the board, 

The 2003 amendment, effective July 1, 2003, inserted 
"A legislative member shall pay a monthly premium for 
any selected plan equal to one-twelfth of the annual cost 
of the claims and administrative costs of that plan allo- 
cated to the member by the board. In addition, a legis- 
lative member shall pay the additional monthly. partici- 
pation fee set by the board pursuant to this subsection 
as a consideration and condition for participation in the 


Retiree Health Care Act." following the fourth sentence of 
Subsection A, . 

The 2001 amendment, effective June 15, 2001, in 
Subsection A, ‘substituted "until fiscal year 2008 after 
which the increases shall not exceed the authority's group 
health care trend" for "in any fiscal" twice. 

The 2000 amendment, effective. May 17, 2000, added 
Subsection D. 

‘The 1999 amendment, effective June 18, 1999, in- 
creased the cap on annual retiree basic plan premium in- 
creases from three percent to nine percent. 

The 1993 amendment, effective June 18, 1993, in 
Subsection A, rewrote the first two sentences as the first 
through third sentences, and; substituted "in amounts 
that with other money appropriated to the fund shall" for 
"to" in the last sentence. 


10-7C-14, Exemption from legal process. 


All insurance benefit payments, participating employee and participating employer contribu- 
tions, eligible retiree and eligible dependent contributions, optional benefits payments and any 
rights, benefits or payments accruing to any person under the Retiree Health Care Act, as well as 


all money in the fund created by that act, are exempt from execution, attachment, garnishment or 
any other legal process and may not be assigned except as specifically provided by that act. 


History: Laws 1990, ch. 6, § 14. 

Cross references, — For rules governing garnishment 
and writs of execution in the district, magistrate, and 
metropolitan courts, see Rules 1-065.1, 2-801, and 3-801 
NMRA, respectively. 

-, For form for claim of exemptions on Aerie see Rule 
4-803 NMRA, 


For form for order.on claim of exemption and order to 
pay in execution proceedings, see Rule 4-804 NMRA. 

For form for application for writ of garnishment and af- 
fidavit, see Rule 4-805 NMRA. 

For form for notice of right to claim exemptions from 


execution, see Rule 4-808A NMRA. 


For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA. 


10-7C-15. Retiree health care fund danenButions: 


A. Following completion of the preliminary contribution period, each participating employer 
shall make contributions to the fund pursuant to the following provisions: 
(1) for participating employees who are not members of an enhanced retirement plan, the 


employer's contribution shall equal: 


(a)one and three-tenths percent of each participating employee s ater for eval g pe- 


riod from July 1, 2002 through June 30, 2010; 


(b) one ‘and six hundred sixty-six thousandths percent ‘of each participating employ: 
ee's salary for the period from July 1, 2010 through June 30, 2011; 
(c) oneand eight hundred thirty-four thousandths percent of eath participating em- 
ployee's salary for the period from July 1, 2011 through June 30, 2012; and 
(d) two percent of each participating employee's salary beginning July 1, 2012 
(2) for participating employees who are ee of an sigan gos retirement plan, the em- 


ployer’ s contribution shall equal: 


(a) one and three-tenths’ perepiit of att participating employee 8 ae Fe for! the pe- 


riod’from July 1, 2002 through June 30, 2010; 
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(b) two and eighty-four thousandths percent. of each participating employee's salary 
for the period from July 1, 2010 through June 30, 2011; 

(c) two and two hundred ninety-two thousandths percent of each participating em- 
ployee's salary for the period from July 1, 2011 through June 30, 2012; and 

(d) two and one-half percent of each participating employee's salary beginning July 1, 
2012; and 

(3) each employer that chooses to become a participating employer after January 1, 1998 

shall make contributions to the fund in the amount determined to be appropriate by the board. 

B. Following completion of the preliminary contribution period, each participating employee, 
as a condition of employment, shall contribute to the fund pursuant to the following provisions: 

(1) for a participating employee who is not a member of an enhanced retirement plan, the 
employee's contribution shall equal: 
(a) sixty-five hundredths of one percent of the employee's salary for the period from 
July 1, 2002 through June 30, 2010; 
(b) \eight hundred thirty-three thousandths of one percent of the employee's salary for 
the period from July 1, 2010 through June 30, 2011; 
(c) nine hundred seventeen thousandths of one percent of the employee's salary for 
_ the period from July 1, 2011 through June 30, 2012; and ) 
(d) one percent of the employee's salary beginning July 1, 2012; 
(2) for a participating employee who is a member of an enhanced retirement plan, the em- 
ployee's contribution shall equal: 
(a) sixty-five hundredths of one percent of the employee's salary for the period from 
July 1, 2002 through June 30, 2010; | 
(b) one and forty-two thousandths percent of the employee's salary for the period 
from July 1, 2010 through June 30, 2011; 
(c) one and one Huridred forty-six thousandths percent of the employee's salary for 
the Period from. July 1, 2011 through June 30, 2012; and 
(d) one and one-fourth percent of the employee's salary beginning July 1, 2012; and 
(3) as acondition of employment, each participating employee of an employer that chooses 
to become a participating employer after January 1, 1998 shall contribute to the fund an amount 
that is determined to be appropriate by the board. Each month, participating employers shall de- 
duct the contribution from the participating employee's salary and shall remit it to the board as 
provided by any procedures that the board may require. 

C. On or after July 1, 2009, no person who has obtained service credit pursuant to Subsection 
B of Section 10-11-6 NMSA 1978, Section 10-11-7 NMSA 1978 or Paragraph (8) or (4) of Subsec- 
tion A of Section 22-11-34 NMSA 1978 may enroll with the authority unless the person makes a 
contribution to the fund equal to the full actuarial present value of the amount of the increase in 
the person's health care benefit, as determined by the authority. 

D. Except for contributions made pursuant to Subsection C of this section, a participating em- 
ployer that fails to remit before the tenth day after the last day of the month all employer and 
employee deposits required by the Retiree Health Care Act to be remitted by the employer for the 
month shall pay to the fund, in addition to the deposits, interest on the unpaid amounts at the rate 
of six percent per year compounded monthly. 

E. Except for contributions made pursuant to Subsection C of this section, the employer and 
employee contributions shall be paid in monthly installments based on the percent.of payroll certi- 
fied by the employer. 

F. Except in the case of erroneously made contributions or as may be otherwise provided in 
Subsection D of Section 10-7C-9 NMSA 1978, contributions from participating employers and par- 
ticipating employees shall become the property of the fund on receipt by the board and shall not 
be refunded under any circumstances, including termination of employment or termination of the 
participating employer's operation or participation in the Retiree Health Care Act. 

G. Notwithstanding any other provision in the Retiree Health Care Act and at the first ses- 
sion of the legislature following July 1,.2013, the legislature shall review and adjust the distribu- 
tions pursuant to Section 7-1-6.1 NMSA 1978 and the employer and employee contributions to the 
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authority in order to ensure the actuarial soundness of the benefits 97 sisaer' the Retiree 
Health Care Act. 
H. As used in this section, "member of an enhanced retirement plan" means: 
(1) a member of the public employees retirement association who, rena to the Public 
Employees Retirement Act [10-11-1 NMSA 1978],.is included in: 
(a) state police member and adult correctional officer member coverage plan 1; 
(b) municipal police member coverage plan 3, 4.or 5; 
(c) ‘municipal fire member coverage plan 3, 4 or 5; or ! 
(d) municipal detention officer member coverage plan 1; or 
(2). a member pursuant to the provisions of the Judicial Retirement Act [10- 12B-1 N MSA 
1978]. 


History: Laws 1990, ch. 6, § 15; 1998, ch. 45, § 4; Subsection .F is identical to the amendment enacted in 


2001, ch. 335, § 3; 2009, ch. 287, § 2; 2009, ch. 288, § 3. Subsection G by Laws, 2009, ch. 288, § 3. Laws 2009, ch. 
2009 Multiple Amendments. — Laws 2009, ch. 287, 287, § 2 added Subsection G, which was identical to Sub- 
§ 2 and Laws 2009, ch. 288, § 3 enacted different amend- section H that was added by Laws 2009, ch. 288, § 3. 
ments to this section that can be reconciled. Pursuant Temporary provisions, — Laws.2009, ch. 288, § 19, 
to 12-1-8 NMSA 1978, Laws 2009, ch. 288, § 3, as the effective April 10, 2009, created a retirement systems 
last act signed by the governor, is set out above and in- solvency task force to study the actuarial soundness 
corporates both amendments. The amendments enacted and solvency of the retirement plans of the public em- 
by Laws 2009, ch. 287, § 2 and Laws 2009, ch..288, § 3 ployees retirement association, the educational retire- 
are described below. To view the session laws in their en- ment association and the health care plan of the retiree 
tirety, see the 2009 session laws on NMOneSource.com. health care authority, and prepare a solvency plan for 
Laws 2009, ch, 288, § 3, effective July 1, 2009, deleted each entity. 
former Paragraphs (1). and (2) of Subsection A, which pro- The 2001 amendment, effective June 15, 2001, in Sub- 
vided for employer contributions of one percent of the em- section A, deleted "for the fiscal year beginning July 1, 
ployee's salary for the period July 1, 1990 through June 30, 1990 and thereafter" preceding “shall make contribu- 
2002 and up to one and three-tenths percent beginning tions"; redesignated the "one percent" language as Para- 
July 1, 2002; added Paragraphs (1) and (2) of Subsection graph A(1); added "for the period: July 1, 1990 through 
A; deleted former Paragraphs (1) and (2) of Subsection B, June 30, 2002" to Paragraph A(1); added Paragraph A(2); 
which provided for employee contributions of one-half per-’ in Subsection B, deleted "for the fiscal year beginning 
cent for the period July 1, 1990 through June 30, 2002 and ~~ July 1,1990 and thereafter"; redesignated the "one-half of 
up to sixty-five hundredths percent beginning July 1, 2002; . ., one percent" language as Paragraph B(1); added "for the 
added Paragraphs (1) and (2) of Subsection B; added Sub- period July 1, 1990 to June 30, 2002" to Paragraph B(1); 
section C; in Subsections D and E, at the beginning of each * added Paragraph B(2); and substituted "2010" for "1995" 
sentence, added '"Except for contributions made pursuant in Subsection F. 
to Subsection C of this section"; in Subsection G, changed The 1998 amendment, effective May 20, 1998; it 
"2010" to "2013" and changed "distribution" to "distribu- Subsections A and B, inserted "Following completion, of 
tions"; and added Subsection H. the preliminary contribution period"; in Subsection B, in- 
Laws 2009, ch, 287, § 2, effective June 19, 2009, and serted the present second sentence; in Subsection C, sub- 
Laws 2009, ch. 288, § 3 enacted identical amendments stituted "year" for "annum"; in Subsection E, substituted 
to Subsections A and B. Laws 2009, ch. 288, § 3. added a "10-7C-9 NMSA 1978" for "9.of the Retiree Health Care 
new Subsection C and relettered the former subsections. © Act" and in Subsection F, inserted "NMSA 1978" and sub- 


The amendment enacted by Laws 2009, ch. 287, § 2, in ) stituted "ensure" for "insure". 


10-7C-16, Retiree health care fund; budget. 


Expenditures for the administration of the Retiree Health Care Act shall be made as provided 
by an operating budget adopted by the board and approved by the state budget division of the de- 
partment of finance and administration as provided by law and pursuant to appropriation by the 
legislature. 


History: Laws 1990, ch. 6, § 16; 1995, ch. 29, § 1; The 1995 ainendment: effective June 16, 1995, re- 


1998, ch. 45, § 5. wrote the section, deleting provisions pertaining to staff- 
The 1998 amendment, effective May 20, 1998, deleted... ing and administration of the retiree health care author- 
the second sentence. / 1t¥es men 


10-7C-17. Repealed. 


Repeals. — Laws 2021, ch. 23, § 3 repealed 10-7C-17 prescription drug program, effective July 1 2021.. For 
NMSA 1978, as enacted by Laws 2002, ch. 75, § 2 and provisions of former section, see fossa a0a0 NMSA 1978 on 
Laws 2002, ch. 80, § 2, relating to creation of discount ©. NMOneSource. com. 
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10-7C-18. Repealed. 


Repeals. — Laws 2021, ch. 23, § 3 repealed 10-7C-18 
NMSA 1978, as enacted by Laws 2002, ch. 75, § 3 and 
Laws 2002, ch. 80, § 8, relating to fund created, effective 


10-7C-19. Repealed. 
Repeals. — Laws 2021, ch. 23, § 3 repealed 10-7C-19 


NMSA 1978, as enacted by Laws 2002, ch. 75, § 4 and Laws 
2002, ch. 80, § 4, relating to audit, fee recommendation, 


PUBLIC EMPLOYEE BARGAINING 


10-7E-1 


July 1, 2021. For provisions of former section, see the 2020 
NMSA 1978 on NMOneSource.com. 


effective July 1, 2021. For provisions of folie section, see 
the 2020 NMSA 1978 on NMOneSource.com. 


ARTICLE 7D 
Public Employee Bargaining 


(Repealed by Laws 1992, ch. 9,§ 30.) 


10-7D-1 to 10-7D-26. Repealed. 


Repeals. — Laws 1992, ch. 9, § 30 repealed 10-7D-1 
to 10-7D-26 NMSA 1978, as enacted by Laws 1992, ch. 9, 
§§ 1 to 3, 5 to 22, and 24 to 26, and as amended by Laws 
1997, ch. 212, § 1 and Laws 1998, ch. 55, § 20, relating 
to public employee bargaining, effective July 1, 1999. For 
provisions of former sections, see the 1991 NMSA 1978 on 
NMOneSource.com. For similar provisions, see 10-7E-1 
NMSA 1978 et seq. 


Compiler's notes. — Laws 1999, ch, 265, § 20 pur- 
ported to. amend 10-7D-23 NMSA 1978, effective July 1, 
1999, however, it could not be given effect because of the 
previous repeal of Chapter 10, Article 7D NMSA 1978 by 
Laws 1992, ch. 9, § 30. 


ARTICLE 7E 
Public Employee Bargaining 


Sec. 

10-7E-1. Short title. 

10-7E-2. Purpose of act. 

10-7E-3. Conflicts. 

10-7E-4, Definitions. 

10-7E-5. Rights of public employees. 

10-7E-6. Rights of public employers. 

10-7E-7. Appropriate governing body; public employer. 

10-7E-8. Public employee labor relations board; created; 
terms; qualifications. 

10-7E-9. Board; powers and duties. 

10-7E-10. Local boards; conditions of continued exis- 
tence; transfer of authority upon termina- 
tion; prohibition of new local boards. 

10-7E-11. Repealed. 

10-7E-12. Hearing procedures. 

10-7E-13. Appropriate bargaining units, 


10- 7E-1. Short title. 


Sec, 

10-7E-14. Elections. 

10-7E-15. Exclusive representation. 

10-7E-16. Decertification of exclusive representative. 

10-7H-17, Scope of bargaining. 

10-7E-18. Impasse resolution. © 

10-7E-19,. Public employers; prohibited practices. 

10-7E-20. Public employees; labor organizations; prohib- 
ited practices, 

10-7E-21. Strikes and lockouts prohibited. 

10-7E-22. Agreements valid; enforcement. 

10-7H-23. Judicial enforcement; standard of review. 

10-7E-24. Existing collective bargaining units. 

10-7E-24.1. Certain new entities created by statute. 

10-7E-25, Existing collective bargaining agreements. 

10-7E-26. Repealed. 


Chapter 10, Article 7E NMSA 1978 may be cited as the "Public Employee Bargaining Act". 


History: Laws 2003, ch. 4, § 1 and by Laws 2008, ch. 
5, § 1; 2005, ch. 333, §.1.: 
The 2005 amendment, effective June 17, 2005, added 


ANNOTATIONS 


Punitive damages. — Punitive damages are avail- 
able in actions for breach of the duty of fair representation 


the statutory reference to the act. : J ‘ 
a » where the union's conduct is malicious, willful, wanton, 
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reckless, fraudulent or in bad faith. Akins v. United Steel Proof of breach of duty of fair representation, — 
Workers of Am., 2010-NMSC-031, 148 N.M. 442, 237 P.3d Breach of the duty of fair representation requires a show- 
744, aff'g 2009-NMCA-051, 146 N.M. 237, 208 P.3d 457. ing of arbitrary, fraudulent, or bad faith conduct, not a 
Where after being subjected to overt racism in the work- simple showing of negligent representation. Callahan v, 
place, the plaintiff called upon the union to file a griev- N.M. Fed'n of Teachers TVI, 2006-NMSC-010, 139 N.M. 
ance and the union refused to do so; the plaintiff was the 201, 181 P.3d 51. 
only African-American working in the plaintiff's depart- Covenant of good faith and fair dealing. — 
ment; the plaintiffs coworkers refused to speak English Breach of implied covenant of good faith and fair deal- 
to the plaintiff and the plaintiff's supervisor would only ing is subsumed within claims for breach of duty of fair 
issue orders in Spanish, a language which the plaintiff representation. Callahan v. N.M. Fed'n of Teachers TVI, 
did not speak; when the plaintiff complained to the defen- 2006-NMSC-010, 139 N.M. 201, 131 P.3d 51, 
dant's supervisor that the plaintiff could not speak or un- Third-party beneficiary claims. — In order to state 
derstand Spanish, the supervisor continued to give orders a claim against union for breach of collective bargaining 
in Spanish; when the plaintiff asked the union to file a agreement as third-party beneficiaries, union members 
grievance on his behalf, the plaintiff was told by the union must assert a promise that union made to employer and to 
president that the plaintiff was of the "wrong color" and union members as third-party beneficiaries, which union 
that the plaintiff needed to learn to speak Spanish, the subsequently broke. Callahan v. N.M. Fed'n of Teachers 
union's conduct was sufficiently reprehensible to allow TVI, 2006-NMSC-010, 189 N.M. 201, 131 P.3d 51. 
the issue of punitive damages to be considered by the jury. Exhaustion of administrative remedies, — Be- 
Akins v. United Steel Workers of Am., 2009-NMCA-051, cause breach of duty of fair representation is not listed as 
146 N.M. 287, 208 P.3d 457, aff'd, 2010-NMSC-031, 148 a prohibited practice, union members are not required to 
N.M. 442, 237 P.3d 744. bring their claims of breach of the duty of fair representa- 
Duty of fair representation. — Public employee tion before the public employees labor relations board or 
unions owe union members a duty of fair representation. the local labor relations board in order to exhaust their 
When a complaint arises from a union's representation of administrative remedies. Callahan v. N.M. Fed'n of Teach- 
employees in a grievance proceeding, the cause of action is ers TVI, 2006-NMSC-010, 139 N.M. 201, 131 P.3d 51. 
for breach of the duty of fair representation, not for breach Law reviews. — For article, "Correcting the Imbalance 
of a fiduciary duty. Callahan v. N.M. Fed'n of Teachers — The New Mexico Public Employee Bargaining Act and 
TVI, 2006-NMSC-010, 189 N.M. 201, 181 P.3d 51. the Statutory Rights Provided to Public Employees", see 


37 N. M. L. Rev. 357 (2007), 


10-7E-2. Purpose of act. 


The purpose of the Public Employee Bargaining Act is to guarantee public employees the right 
to organize and bargain collectively with their employers, to promote harmonious and cooperative 
relationships between public employers and public employees and to protect the public interest by 
ensuring, at all times, the orderly operation and functioning of the state and its political subdivi- 
sions. 


History: Laws 2003, ch. 4, § 2 and by Laws 2008, two members of the three-member local board to adjudi- 
ch. 5, § 2. cate labor-management disputes does not productively 
Compiler's notes. — Laws 2003, ch. 4, § 2 and Laws allow employees to collectively bargain, and, as such, vio- 
2003, ch. 5, § 2 enacted identical new sections of law, effective lates the purpose of the Public Employee Bargaining Act 
July 1, 2003. Both were compiled as 10-7E-2 NMSA 1978. as stated in Section 10-7E-2 NMSA 1978. City of Deming 
v. Deming Firefighters Local 4521, 2007-NMCA-069, 141 

ANNOTATIONS N.M. 686, 160 P.3d 595. 


Consistency of local ordinance with act's purpose. 
— City ordinance that allows a public employer to select 


10-7E-3. Conflicts. 


In the event of conflict with other laws, the provisions of the Public Employee Bargaining Act 
shall supersede other previously enacted legislation and rules; provided that the Public Employee 
Bargaining Act shall not supersede the provisions of the Bateman Act [6-6-11 NMSA 1978], the 
Personnel Act [Chapter 10, Article 9 NMSA 1978], the Group Benefits Act [Chapter 10, Article 7B 
NMSA 1978], the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978], the Retiree Health 
Care Act [10-7C-1 to 10-7C-16 NMSA 1978], public employee retirement laws or the Tort Claims 
Act [41-4-1 to 41-4-27 NMSA 1978]. 


History: Laws 2003, ch. 4, § 3; 2003, ch. 5, § 3; 2020, not supersede the provisions of Sections 10-7-1 through 
ch. 48, § 1. 10-7-19 NMSA 1978; after "legislation and", deleted "reg- 

The 2020 amendment, effective July 1, 2020, removed ulations" and added "rules"; and after "the Personnel Act", 
a provision providing that, in the event of a conflict, the deleted "Sections 10-7-1 through 10-7-19 NMSA 1978", 


provisions of the Public Employee Bargaining Act shall 
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10-7E-4. Definitions. 


As used in the Public Employee Bargaining Act: 

A. "appropriate bargaining unit" means a group of public employees designated by the 
board or local board for the purpose of collective bargaining; 

B. "appropriate governing body" means the policymaking body or individual representing 
a. public employer as designated in Section 10-7E-7 NMSA 1978; 

C. "authorization card" means a signed affirmation by a member of an appropriate bar- 
gaining unit designating a particular organization as exclusive representative; 

D. "board" means the public employee labor relations board; 

E. "certification" means the designation by the board or local board of a labor organization 
as the exclusive representative for. all public employees in an appropriate bargaining unit; 

F.. "collective bargaining" means the act of negotiating between a public employer and an 
exclusive representative for the purpose of entering into a written agreement regarding wages, 
hours and other terms and conditions of employment; 

G. "confidential employee" means a person who devotes a rarer of the person's time to 
assisting and acting in a confidential capacity with respect to a person who formulates, determines 
and effectuates management policies; 

_H. "emergency" means a one-time crisis that was unforeseen and unavoidable; 

I.. "exclusive representative" means a labor organization that, as a result of certification, 
has the right to represent all public employees in an appropriate bargaining unit for the purposes 
of collective bargaining; 

J. "impasse" means failure of a public employer and an exclusive representative, after good- 
faith bargaining, to reach agreement in the course of negotiating a collective bargaining agreement; 

K. "labor organization" means an employee organization, one of whose purposes is the rep- 
resentation of public employees in collective bargaining and in otherwise meeting, consulting and 
conferring with employers on matters pertaining to employment relations; 

L. "local board" means a local labor relations board established by a public'employer, other 
than.the state, through ordinance, resolution or charter amendment, and which continues to exist 
by virtue of the election described in Subsection B of Section 10-7E-10 NMSA 1978; 

M. "lockout" means an act by a public employer to prevent its employees from going to 
work for the purpose of resisting the demands of the employees' exclusive representative or for the 
purpose of gaining a concession from the exclusive representative; 

N. "management employee" means an employee who is engaged primarily in executive 
and management functions and is charged with the responsibility of developing, administering 
or effectuating management policies. An employee shall not be deemed a management employee 
solely because the employee participates in cooperative decision-making programs or whose fiscal 
responsibilities are routine, incidental or clerical; 

O. ."mediation" means assistance by an impartial third party to resolve an impasse be- 
tween a public employer and an exclusive representative regarding employment relations through 
interpretation, suggestion and advice; 

P. "professional employee" means an employee whose work is predominantly intellectual 
and varied in character and whose work involves the consistent exercise of discretion and judg- 
ment in its performance and requires knowledge of an advanced nature in a field of learning cus- 
tomarily requiring specialized study at an institution of higher education or its equivalent. The 
work of a professional employee is of such character that the output or result accomplished cannot 
be standardized in relation to a given period of time; 

Q. "public employee" means a regular nonprobationary employee of a public employer; 
provided that, in the public schools, "public employee" shall also include a regular probationary 
employee and includes those employees whose work is funded in whole or in part by grants or 
other third-party sources; 

R. "public employer" means the state or a political subdivision thereof, including a mu- 
nicipality that has adopted a home rule charter, and does not include a government of an In- 
dian nation, tribe or pueblo, provided that state educational institutions as provided in Article 12, 
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Section 11 of the constitution of New Mexico shall be considered public employers other than the 
state for collective bargaining purposes only; 

S. "strike" means a public employee's refusal, in concerted action with other public employ- 
ees, to report for duty or the willful absence in whole or in part from the full, faithful and proper 
performance of the duties of employment for the purpose of inducing, influencing or coercing a 
change in the conditions, compensation, rights, privileges or obligations of public employment; and 

T. “supervisor” means an employee who devotes a majority of work time to supervisory duties, 
who customarily and regularly directs the work of two or more other employees and who has the au- 
thority in the interest of the employer to hire, promote or discipline other employees or to recommend 
such actions effectively, but "supervisor" does not include an individual who performs merely routine, 
incidental or clerical duties or who occasionally assumes a supervisory or directory role or whose du- 
ties are substantially similar to those of the individual's subordinates and does not include a lead 
employee or an employee who participates in peer review or occasional employee evaluation programs. 


History: Laws 2003, ch. 4, § 4; 20038, ch. 5, § 4; 2020, 
ch, 48, § 2. 

The 2020 amendment, Ae oot ted July 1, 2020, removed 
the definition of "fair share" and revised the meanings of 
certain terms as used in the Public Employee Bargain- 
ing Act; in Subsection B; changed: "Section 7 of the Pub- 
lic Employee Bargaining Act" to "10-7E-7 NMSA 1978"; 
deleted former Subsection J, which defined "fair share", 
and redesignated former Subsections K through U as 
Subsections J through T, respectively; in Subsection L, 
after "charter amendment", added "and which continues 
to exist by virtue of the election described in Subsection 
B of Section 10-7E-10 NMSA 1978"; in Subsection N, 
after "decision-making programs", deleted "on. an occa- 
sional basis" and added "or whose fiscal responsibilities 
are routine, incidental or clerical"; and in Subsection Q, 
after "probationary employee", added "and includes those 
employees whose work is funded in whole or in part by 
grants or other third-party sources". 


10-7E-5. Rights of public employees. 


ANNOTATIONS 


A non-union member of a collective bargaining 
unit is subject to the Act. — Where petitioner was a 
regular full-time non-probationary sworn police officer 
employed by the municipal police department and a mem- 
ber of the collective bargaining unit covered by the union's 
collective bargaining agreement; petitioner did not join 
the union, did not pay union dues, and never sought as- 
sistance from the union; the municipality recognized the 
union as the exclusive collective bargaining representa- 
tive for regular full-time non-probationary sworn police 
officers; and petitioner initiated a grievance procedure 
to challenge petitioner's termination, petitioner was a 
public employee, working for a public employer and was 
subject to the Public Employee Bargaining Act, the collec- 
tive bargaining agreement, and the requirements of the 
collective bargain agreement and the act that petitioner's 
grievance challenging petitioner's termination was sub- 
ject to binding arbitration. Luginbuhl v. nowy ah Gallup, 


20138-NMCA-053, 302 P.3d 751, 


A. Public employees, other than management: employees and confidential employees, may 
form, join or assist a labor organization for the purpose of collective bargaining through represen- 
tatives chosen by public employees without interference, restraint or coercion and shall have ie 


right to refuse those activities. 


B.. Public employees have the right to engage in other concerted activities for mutual aid or 
benefit. This right shall not be construed as spate the prohibition on strikes set forth in Sec- 


tion 10-7E-21. NMSA 1978. 


History: Laws 20093, ch. 4, § 5; 2003, ch. 5, § 5; 2020, 
ch. 48, § 3. 

The 2020 amendment, effective July 1, 2020, provided 
public employees the right to engage in concerted activi- 
ties for mutual aid or benefit; and added Subsection B. 


10-7E-6. Rights of public employers. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — Right 
of public defenders to join collective bargaining unit, 108 
A.L.R.5th 241, rey met viith i 


Unless limited by the provisions of a spe Dargainifig Betecmnicay or by other statutory’ ba 


vision, a public employer may: 


A. direct the work of, bare raise assign, transfer, demote, Supe wingers: or terminate 


public employees; 


B. determine qualifications for employment and the nature and content of pératathial examinations; 
C. take actions as may be nécessary to carry out the mission of the public employer ‘in emer- 


gencies; and 
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D. retain all rights not specifically limited by a collective bargaining agreement or by the Pub- 
lic Employee Bargaining Act. ) | 


History: Laws 2008, ch. 4, § 6 and by Laws 2008, effective July 1, 2003. Both were eatipalee as 10-7E-6 
ch. 5, § 6. NMSA 1978, 

Compiler's notes. — Laws 2003, ch. 4, § 6 and Laws 
2003, ch. 5, § 6 enacted identical new sections of law, 


10-7E-7. Appropriate governing body; public employer. 


The appropriate governing body of a public employer is the policymaking individual or body 
representing the public employer. In the case of the state, the appropriate governing body is the 
governor or his designee or, in the case of a constitutionally created body, the constitutionally 
designated head of that body. At the local level, the appropriate governing body is the elected or 
appointed representative body or individual charged with management of the local public body. In 
the event of dispute, the board shall determine the appropriate governing body. 


History: Laws 2003, ch. S §7 and by Laws 2003, effective July 1, 2003. Both were compiled as 10-7E-7 
ch. 5, § 7. NMSA 1978. 

Compiler' s notes. — there 2003; ch. 4, § 7 and Laws 
2008, ch. 5, § 7:enacted identical new sections of law, 


10-7E-8. Public employee labor relatiotis board; created; terms; 
qualifications. 


A. The "public employee labor relations board" is created. The board consists of three members 
appointed by the governor. The governor shall appoint one member recommended by’ organized 
labor representatives actively involved in representing public employees, one member recom- 
mended by public employers actively involved in collective bargaining and one member jointly 
recommended by the other two appointees. 

B. Except for appointments made in 2003, board members shall serve for a period of three 
years with terms commencing on July 1. Vacancies shall be filled by appointment by the governor 
in the same manner as the original appointment, and such appointments shall only be made for 
the remainder of the unexpired term. A board member may serve an unlimited number of terms. 

C. During the term for which he is appointed, a board member shall not hold or seek any other 
political office or public employment or be an employee of a labor organization or an organization 
representing public employees or public employers. 

D. Each board member shall be paid per diem and mileage in accordance with the provisions of 
the Per Diem and Mileage Act [Chapter 10, Article 8 NMSA 1978]. 

E. For the purpose of making initial appointments to the board in 2003, the governor shall des- 
ignate one member to serve a one-year term, one member to serve a two-year term and one mem- 
ber to serve a three-year term. Thereafter, all members shall be appointed for three-year terms. 


History: Laws 2003, ch. 4, § 8 and by Laws 2003, ANNOTATIONS 


h. 5, § 8. 
. ade pat notes. — Laws 2003, ch. 4, § 8 and Laws ' Removal of board members. — The governor does 


2003, ch. 5, § 8 enacted identical new sections of law, effec- not have authority under Article V, Section 5 of the New 


‘ ) : 0-7E-8 NMSA Mexico Constitution to remove members of the public em- 
nen 2 lee OL uae aT isch avaocies aie ployee labor relations board created by Section 10-7EH-8 


NMSA 1978. AFSCME v. Martinez, 2011-NMSC- 018, 150 
N.M. 132, 257 P.3d 952. 
10-7E-9. Board; powers and duties. 


A. The board or a local board shall promulgate rules necessary to accomplish and perform its 
functions and duties as established in the Public Employee Bargaining Act, including the estab- 
lishment of procedures for: 
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(1). the designation of appropriate bargaining units; . 
(2) the selection, certification and decertification of exclusive ier gaintantea idl 
(3) the filing of, hearing on and determination of Baan atiiae of prohibited practices. 
B. The board or a local board shall: : 
(1) hold hearings and make inquiries necessary to carry out its functions and duties; 
(2) conduct studies on problems pertaining to employee-employer relations; and 
(8) request from public.employers and labor organizations the information and data nec- 
essary to carry out the board's or the local board's functions and responsibilities. 

C. The board or a local board may issue subpoenas requiring, upon reasonable notice, the at- 
tendance and testimony of witnesses and the production of evidence, including books, records, 
correspondence or documents relating to the matter in question. The board or a local board may 
prescribe the form of subpoena, but it shall adhere insofar as practicable to the form used in civil 
actions in the district court. The board or a local board may administer oaths and affirmations, 
examine witnesses and receive evidence. | 

D. The board or a local board shall decide issues by majority vote and each ‘shall i issue its deci- 
sions in the form of written orders and opinions. 

E. The board or a local board may hire personnel or contract with third rteics as each deems 
necessary to assist it in carrying out its functions and each may delegate any or all of its authority 
to those third parties, subject to final review of the board or local board. 

F, The board or a local board each has the power to enforce provisions of the Public Employee 
Bargaining Act through the imposition of appropriate administrative remedies, actual damages 
related to dues, back pay including benefits, reinstatement with the same seniority status that the 
employee would have had but for the violation, declaratory or injunctive relief or provisional rem- 
edies, including temporary restraining orders or preliminary injunctions. No punitive HEE or 
attorney fees may be awarded by the board or local board. 

G. Local board rules shall conform to the rules adopted by the board and shall not be effec- 
tive, until approved by an order of the board, On good cause shown, the board may approve rules 
proposed. by a local board, which rules vary from rules of the board. All.rules promulgated by a 
local board shall comply with state law. A rule promulgated by the board or.a local board shall not 
require, directly or indirectly, as a condition of continuous employment, a public employee covered 
by the Public Employee Bargaining Act to pay money to a labor organization that is certified as. an 
exclusive representative, 

H.. The board shall maintain current versions of it rules and muast versions of Oki rules of 
each local board on a publicly accessible website. That website shall also include a current listing 
ofthe members of the board and the members of each local board. Each local board shall notify the 
board, within thirty days of revisions of its rules or changes in its membership, of any such revi- 
sions of its rules or changes.in its membership. 


History: Laws 2003, ch. 4, § 9; 2003, ch. 5, § 9; 2020, _ be awarded by the.board or local board"; in Subsection 


ch, 48, § 4. G, added the first three sentences of the subsection, and 
The 2020 amendment, effective July 1, 2020, pro- deleted "The issue of fair share shall be left a permis- 

vided certain powers and duties to local labor boards, and sive subject of bargaining by:the public employer and the 

revised certain powers and duties of the public employee exclusive representative of each bargaining unit."; and 

labor relations board; added "or a local board" or "and added Subsection H. 

local board" after each occurrence of "board" through- 

out the section; in Subsection E, after "functions", added ANNOTATIONS 


“and each may delegate any or all of its authority to those 
third parties, subject to final review of the board or local 
board"; in Subsection F, after."administrative remedies", 
added "actual damages related to dues, back pay includ- 
ing benefits, reinstatement with the same seniority status 
that the employee would have had but for the violation, 


Retroactive application of, statute of.limitations. 
— The six-month limitation period enactedcby 11, 21.3.9 
NMAC, effective March 15, 2004, did not apply retroac- 
tively to bar the plaintiffs claim of breach of the plain- 
tiffs union's duty of fair representation that the plaintiff 
first became aware of in 2002 and which the plaintiff 


declaratory or injunctive relief or provisional remedies, filed on March 22, 2004, Akins v. United Steel Workers of 
including temporary restraining orders or preliminary Am., 2009-NMCA-051, 146 N.M. 237, 208 P.3d 457; aff'd, 
injunctions. No punitive damages or attorney fees may 9010- NMSC-031, 148 NM. 442, 237 P3d "744. 
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10-7E-10. Local boards; conditions of continued existence; transfer of 
authority upon termination; prohibition of new local boards. 


A. All local boards shall continue to exist except as provided in Subsections’B through J of this 
section. 

B. No later than December 31, 2020, each local board shall submit to the board copies of a 
revised local ordinance, resolution or charter amendment, authorizing continuation of the local 
board. A local board that fails to meet the submission deadline set forth in this subsection shall 
cease to exist on January 1, 2021: No later than February 15, 2021, the board shall determine 
whether the local ordinance, resolution or charter amendment authorizing continuation of a lo- 
cal board provides the same or greater rights to public employees and labor organizations as the 
Public Employee Bargaining Act, allows for the determination of, and remedies for, an action that 
would constitute a prohibited practice under the Public Employee Bargaining Act and contains 
impasse resolution procedures equivalent to those set forth in Section 10-7E-18 NMSA 1978. Ifthe 
board determines that a local ordinance, resolution or charter amendment authorizing coritinu- 
ation of a local board does not satisfy the requirements of this subsection, defects may be cured 
by June 30; 2021-or the local board will cease to exist. The board shalt certify by written order 
whether the requirements of this subsection have been met. 

C. No later than April 30, 2021, each local board shall submit'to the board copies of its rules. 
A local board that fails to meet the submission deadline set forth in this subsection shall cease to 
exist on July 1; 2021, No later than May 30, 2021, the board shall determine whether the rules of 
alocal board conform to the rules of the board, or for good cause shown, any variances meet the 
requirements of the Public Employee Bargaining Act. Ifthe board determines that the rules of a 
local board do not meet the requirements of this subsection, the*local board may cure any defects 
by June 30, 2021, or it will cease to exist. The board shall certify by written order whether the re- 
quirements of this subsection have been met by a local board. 

D,: A local board existing as of July 1,.2021 shall continue to exist alter Deasiibar 31, 2021 only 
if it has'submitted:to the board an affirmation that: 

(1) the public employer subject to the local board has affirmatively elected to echitinws to 
operate under the local board; and 

(2) each labor organization representing oonpid fied of the public employer subject to the 
local board has submitted a written notice to the Pg that it alae yep elects to continue to 
operate under the local board. 

E. The affirmation required pursuant to Saliectiani D of this section shall be submitted to the 
board by each local board between November 1 and December 31 of each odd-numbered year. A lo- 
cal board that fails to timely submit the affirmation required by this subsection shall cease to exist 
as of January 1 of the next even-numbered year. 

F. Beginning on July 1, 2020, if at any time thereafter a local board has a membership vacancy 
exceeding sixty days in length, the local board shall cease to exist. 

G. A local board may cease to exist upon: 

(1) a repeal of the local ordinance, resolution or charter amendment authorizing continu- 
ation of the local board; or 
(2) avote of a local board, which vote is filed with the board. 

H. Once a local board ceases to exist for any reason, it may not be revived. 

I. Whenever a local board ceases to exist, all matters pending before such local board shall be 
transferred to the board for resolution. © 

J, After June 30, 2020, no new local board may he created. 


History: Laws 2008, ch. 4, § 10; 2008, ch. 5, § 10; the three-member teenth board to adjudicate labor- 
repealed and reenacted by Laws 2020, ch. 48, § 5. management disputes does not productively allow em- 
Repeals and reenactments. — Laws 2020, ch. 48, $5 ployees to collectively bargain. City of Deming v. Deming 
repealed former 10-7E-10 NMSA 1978 and enacted a new Firefighters Local 4521, 2007-NMCA-069, 141 N.M, 686, 
section, effective July 1,2020. _ / 160 P.3d 595. 
ANNOTATIONS 
Local board selection. — City ordinance that al- 


lows a public employer to select two members of 
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10-7E-11. Repealed. 


Repeals, — Laws 2020, ch. 48, 8 13 repealed 10-7E- duties, effective July 1, 2020. For provisions of former sec- 
11 NMSA 1978, as enacted by Laws 2003, ch. 4, § 11 and tion, see the 2019 NMSA 1978 on NMOneSource.com.° 
Laws 2003, ch. 5, § 11, relating to local board, powers and 


10-7E-12. Hearing procedures. 


A. The board or local board may hold hearings for the purposes of: 
(1). information gathering and inquiry; 
(2) adopting rules; and . 
(3). adjudicating disputes and enforcing the provisions of the Public Fntployee Bargaining 
Act and rules adopted pursuant to that act. 

B. The board or local board shall adopt rules setting forth sirasdced to be fallaisd ui 
hearings of the board or local board. The procedures adopted for conducting adjudicatory hearings 
shall meet all minimal due process requirements of the state and federal constitutions. 

C.. The board or local board may appoint a hearing examiner to conduct any adjudicatory hear- 
ing authorized by the board or local board. At the conclusion of the hearing, the examiner shall 
prepare a written report, including findings and recomendations, all of which shall be submitted 
to the board or local board for its ‘decision. 

D. A rule proposed to be,adopted by the,board or local sand that affects a person or govern- 
mental entity outside of the board or local board and its staff shall not be adopted, amended or 
repealed without public hearing and comment on the proposed action before the board or local 
board. The public hearing shall be held after notice of the subject matter of the rule, the action pro- 
posed to be taken, the time and place of the hearing, the manner in which interested persons may 
present their views and the method by which.copies of the proposed rule, proposed amendment or 
repeal of an existing rule may be obtained. All meetings of the board shall be held in New Mexico. 
All meetings of local boards shall be held in the county of residence of the local public employer. 
Notice shall be published once at least thirty days prior to the hearing date in a newspaper of 
general circulation in the state or, in the case of a local board hearing, in a newspaper of general 
circulation in the county, and notice shall be mailed at least thirty days prior to the hearing date 
to all persons who have made a written request for advance notice of hearings. 

E. All adopted rules shall be filed in accordance with applicable state statutes. 

F, A verbatim record made by electronic or other suitable means shall be made of every rule- 
making and. adjudicatory hearing. The record shall not be transcribed unless required for judicial 
review or unless ordered by the board or local board. 


History: Laws 2003, ch. 4,.§ 12 and by Laws 2003, Santa Fe. As amended, the section provides in Subsection 


ch. 5, § 12; 2005, ch. 187, § 1. D that the publicemployee labor relations board may hold 
The 2005 amendment, effective June 17, 2005, de- meetings in Albuquerque. © 


leted the requirement that all board meetings be held in 


10-7E-13. Appropriate bargaining units. 


A. The board or local board shall, upon receipt of a petition for a representation election filed 
by a labor organization, designate the appropriate bargaining units for collective bargaining. 
Appropriate bargaining units shall be established on the basis of occupational groups or clear 
and identifiable communities of interest in employment terms and conditions and related per- 
sonnel matters among the public employees involved. Occupational groups shall generally be 
identified as blue-collar, secretarial clerical, technical, professional, paraprofessional, police, fire 
and corrections. The parties, by mutual agreement, may further consolidate occupational groups. 
Essential factors in determining appropriate bargaining units shall include the principles of ef- 
ficient administration of government, the history of collective bargaining and the assurance to 
public employees of the fullest freedom in exercising the rights guaranteed by the Public Em- 
ployee Bargaining Act. 
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B. | Within thirty days of a disagreement arising between a public employer and a labor organi- 
zation-concerning the composition of an appropriate bargaining unit, the board or local board shall 
hold a hearing concerning the composition of the bargaining unit before designating an appropri- 
ate bargaining unit. 

C. The board or local board shall not include in an appropriate bargaining unit supervisors, 
managers or confidential employees. 

D.. Jobs included within a bargaining unit pursuant to a local buanaiieli in effect on January 1, 


2020 shall remain in that bargaining unit: 


History: Laws 2003, ch. 4, § 13; 2003, ch. 5, § 13; 
2020, ch. 48, § 6. 

The 2020 amendment, effective July 1, 2020, provided 
that jobs included within a bargaining unit pursuant to a 
local ordinance in effect on January 1, 2020 shall remain 
in that bargaining unit; and added Subsection D. 


ANNOTATIONS 


Community interest. — Where the labor manage- 
ment, board decided that: the appropriate bargaining 
unit of the college would include full time faculty and in- 
structional professionals with 100% instructional duties 
and excluded instructional professionals with less than 
100% instructional duties who worked part-time per- 


professionals worked under different contracts that cov- 
ered different time periods, operated under different 
employee handbooks, had different ways of presenting 
grievances, received different benefits, and were subject 
to different lines of supervision; and instructional profes- 
sionals with less than 100% instructional duties received 
more compensation because to their administrative du- 
ties, notwithstanding the differences between faculty 
and instructional professionals, faculty and instructional 
professionals whose exclusive job was teaching had the 
community of interest required to establish a proper bar- 
gaining unit and the board's decision was supported by 
substantial evidence. San Juan Coll. v, San Juan Coll. La- 
bor Mgmt. Bd., 2011-NMCA-117, 267 P.3d 101. 


forming administrative duties; faculty and instructional 


10-7E-14. Elections. 


A. Whenever, in accordance with rules prescribed by the board or local board, a petition is filed 
by a labor organization containing the signatures of at least thirty percent of the public employees 
in an appropriate bargaining unit, the board or local board shall conduct a secret ballot repre- 
sentation election to determine whether and by which labor organization the public employees 
in the appropriate bargaining unit shall be represented. Upon acceptance of a valid petition, the 
board or a local board shall require the public employer to provide the labor organization within 
ten business days the names, job titles, work locations, home addresses, personal.email addresses 
and home or cellular telephone numbers of any public employee in the proposed bargaining unit. 
This information shall be kept confidential by the labor organization and its employees or officers. 
The ballot shall contain the name of any labor organization submitting a petition containing sig- 
natures of at least thirty percent of the public employees in the appropriate bargaining unit. The 
ballot shall also contain a provision allowing public employees to indicate whether they do not 
desire to be represented by a labor organization. An election shall only be valid if forty percent of 
the eligible employees in the bargaining unit vote in the election. 

B. Once a labor organization has filed a valid petition with the board or local board calling for 
a representation election, other labor organizations may seek to be placed on the ballot. Such an 
organization shall file a petition containing the signatures of not less than thirty percent of the 
public employees in the appropriate bargaining unit no later than ten days after the board or the 
local board and the public employer post a written notice that the petition in Subsection A of this 
section has been filed by a labor organization. 

C. As an alternative to the provisions of Subsection A of this section, a labor organization with 
a reasonable basis for claiming to represent a majority of the employees in an appropriate bar- 
gaining unit may submit authorization cards from a majority of the employees in an appropriate 
bargaining unit to the board or local board, which shall, upon verification that a majority of the 
employees in the appropriate bargaining unit have signed valid authorization cards, certify the 
labor organization as the exclusive representative of all public employees in the appropriate bar- 
gaining unit. The employer may challenge the verification of the board or local board; the board 
or local board shall hold a fact-finding hearing on the challenge to confirm that a majority of the 
employees in the appropriate bargaining unit have signed valid authorization cards. 

D. Ifa labor organization receives a majority of votes cast, it shall be certified as the exclusive 
representative of all public employees in the appropriate bargaining unit. Within fifteen days of 
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an election in which no labor organization receives a majority of the votes cast, a runoff election 
between the two choices receiving the largest number of votes cast shall be conducted. The board 
or local board: shall certify the results of the election, ‘and, when a labor organization receives a 
majority of the votes cast, the board or local board shall certify the labor organization as the exclu- 
sive representative of all public employees in the appropriate bargaining unit: 

E. An election shall not be conducted if an election or runoff election has been conducted in 
the twelve-month period immediately preceding the proposed representation election. An election 
shall not be held during the term of an existing collective bargaining agreement,’ except as pro- 
vided in Section 10-7E-16 NMSA aig 


History: Laws 2008, ch. 4 § 14; 2003, ch. 5, ‘ 14; Subsection C, after "Subsection A of this section", deleted 


2020, ch. 48, § 7. "a public employer and", after ' ‘appropriate bargaining 
The 2020 amendment, effective July 1, 2020, revised unit may", deleted ' ‘establish an alternative appropriate | 

certain bargaining unit election procedures; in Subsec- procedure ‘for determining majority status. The procedure 
tion A, added "Upon acceptance of a valid petition, the may include a labor organization's submission of" and 
board or a local board shall require the public employer to added "submit", after "an appropriate bargaining unit", 
provide the labor organization within ten business days deleted "The board or local board shall not certify an ap- 
the names, job titles, work ‘locations, home addresses, propriate bargaining unit if the public employer objects 
personal email addresses and home or cellular telephone to the certification without an election" and added the re- 
numbers of any public employee in the proposed bargain- mainder of the’subsection; and in Subsection E, changed 
ing unit. This information shall be kept confidential a "Section 16 of the Public geal /can¥ Bargaining ane sn 
the labor organization and. its employees or officers," "10-7E-16 NMSA 1978", 


10-7E-15. Exclusive representation. 


A. A labor organization that has been certified by the board or local board as representing 
the public employees in the appropriate bargaining unit shall be the exclusive representative of 
all public employees in the appropriate bargaining unit. The exclusive representative shall act 
for all public employees i in the appropriate bargaining unit and negotiate a collective bargaining 
agreement covering all public employees in the appropriate bargaining unit. The exclusive repre- 
sentative shall represent the interests of all public employees in the appropriate bargaining unit 
without discrimination or regard to membership in the labor organization. A claim by a public 
employee that the exclusive representative has violated this duty of fair representation. shall be 
forever barred if not brought within six months of the date on which the public employee knew, or 
reasonably should have known, of the violation. 

B. This section does not prevent a public employee, acting individually, from presenting a griey- 
ance without the intervention of the exclusive representative. At.a hearing on a grievance brought 
by a public employee individually, the exclusive representative shall be afforded the opportunity 
to be present and make its views known. An adjustment made shall not be inconsistent with or in 
violation of the collective bargaining agreement, then in effect between the public employer and 
the exclusive representative. 

C. A public employer shall provide an exclusive representative of an appropriate bargaining 
unit reasonable access to employees within the bargaining unit, including the following: 

(1) for, -purposes of newly hired employees in the bargaining unit, reasonable access in- 

cludes: 

(a) the right to meet with new employees, without loss. of employee compensation or 
leave benefits; and 

(b) the right to meet with new employees within thirty days from the date of hire for 
a period of at least thirty minutes but not more than one hundred twenty minutes, during new 
employee orientation or, if the public employer does not conduct new employee orientations, at 
individual or group meetings; and 

(2) for purposes of employees in the bargaining unit who are not new employees, reason- 
able access includes: — 

(a) the right to meet with employees during the employees’ regular work hours at the 
employees’ regular work location to investigate and discuss. grievances, workplace-related ¢ com- 
plaints and other matters relating to employment, relations; and 
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(b) the right to conduct meetings at the employees' regular work location before or 
after the employees! regular work hours, during meal periods and during any other break periods. 

D. A public employer shall permit an exclusive representative to use the public employer's 
facilities or property, whether owned or leased by the employer, for purposes of conducting meet- 
ings with the represented employees in the bargaining unit. An exclusive representative may hold 
the meetings described in this section at a time and place set by the exclusive representative. The 
exclusive representative shall have the right to conduct the meetings without undue interference 
and may establish reasonable rules regarding appropriate conduct for meeting attendees. 

“/E. The meetings described in this section shall not interfere with the public employer's opera- 
tions. 

F. Ifa public employer has the information in the employer's records, the public employer shall 
provide to the exclusive representative, in an editable digital file format agreed to by the exclusive 
representative, the following information for each employee in an appropriate bargaining unit: 

(1) the employee's name and date of hire; 
(2) contact information, including: © 
(a) cellular, home and work telephone numbers; 
(b) a means of electronic communication, including worl. and personal electronic mail 
addresses; and 
(c) home address or personal mailing address; and 
_ (3) employment information, including the employee's job title, salary and work site loca- 
tion. 

G.. The public employer shall provide the information described in Subsection F of this, section 
to the exclusive representative within ten days from the date of hire for newly hired employees in 
an appropriate bargaining unit, and every one hundred twenty days for employees in the bargain- 
ing unit who are not newly hired employees. The information shall be kept confidential by the labor 
organization and its employees or officers. Apart from the disclosure required by this subsection, 
and notwithstanding any provision contained in the Inspection of Public Records Act [Chapter 14, 
Article 3 NMSA 1978], the public employer shall not disclose the information described in Subsec- 
tion F of this section, or public employees’ dates of birth or social security numbers to a third party. 

_H. An exclusive representative shall have the right to use the electronic mail systems or other 
similar communication systems of a public employer to communicate with the employees in the 
bargaining unit regarding: 

(1) collective bargaining, including the administration of nl lactis bargaining agreements; 
(2) the investigation of grievances or other disputes relating to employment relations; and 
(3) matters involving the governance or business of the labor organization. 

I. Nothing in this section prevents a public employer from providing an exclusive representative 
access to employees within the bargaining unit beyond the reasonable access required under this 
section, or limits any existing right of a labor organization to communicate with public employees. 


History: Caos 2003, ch. 4, § 15; 2003, ch. 5, § 15; 
2020, ch. 48, § 8. 

The 2020 amendment, effective July 1, 2020, required 
public employers to grant.an exclusive union representa- 
tive reasonable access to and information concerning bar- 
gaining unit employees, as well as use of public employ- 
ees' facilities or property; in Subsection A, added "A claim 


by a public employee that the exclusive representative 
has violated this duty of fair representation shall be for- 
ever barred if not’ brought within six months of the date 
on which the public employee knew, or reasonably should 
have known, of the violation."; and added Subsections C 
through I. 


10-7E-16. Decertification of exclusive representative. 


A. A member of a labor organization or the labor organization itself may initiate decertification 
of a labor organization as the exclusive representative if thirty percent of the public employees in the 
appropriate bargaining unit make a written request to the board or local board for a decertification 
election. Decertification elections shall be held in a manner prescribed by rule of the board. An election 
shall only be valid if forty percent of the eligible employees in the bargaining unit vote in the election. 

B. When there is a collective bargaining agreement in effect, a request for a decertification 
election shall be made to the board or local board no earlier than ninety days and no later than 
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sixty days before the expiration of the collective bargaining agreement; provided, however, a re- 
quest for an election may be filed at any time after the expiration of the third yea of a collective 
bargaining agreement witha term of more than three years. » 

C. When, within the time period prescribed in Subsection B of this section, a competing labor 
organization files a petition containing signatures of at least thirty percent of the public employ- 
ees in the appropriate bargaining unit, a representation election rather thas a decertification elec- 
tion shall be conducted. | 

D. When an exclusive reprédentatine has been certified but no colléttive pangéitline sqceeirial 
is in effect, the board or local board shall not accept a request for a decertification election or an 
election sought by a competing labor organization earlier than twelve months a teres to a la- 
bor organization's certification as the exclusive representative: 


History: Laws 2003, ch. 4, § 16; 2008, ch..5, § 16; lachibe within twelve months of initial certification; and 


2020, ch. 48, § 9. in Subsection D, after "decertification election", added "or 
The 2020 amendment, effective July 1, 2020, pro- an election sought by a competing labor organization". 


hibited a competing labor organization from seeking an 


10-7E-17. Scope of bargaining. 

A. Except for retirement programs provided pursuant to the Public Employees Retirement Act 
[Chapter 10, Article 11 NMSA 1978] or the Educational Retirement Act [Chapter 22, Article il 
NMSA 1978], public employers and exclusive representatives: 

(1) shall bargain in good faith on wages, hours and all other terms and conditions of em- 
ployment and other issues agreed to by the parties. However, neither the public employer nor the 
exclusive representative shall be required to agree to a proposal or to make a concession; and 

(2) shall enter into written collective bargaining agreements’ covering employment rela- 
tions. Entering into a collective bargaining agreement shall not obviate the duty to bargain in good 
faith during the term of the collective bargaining agreement regarding changes to wages, hours 
and all other terms and conditions of employment, unless it can be demonstrated that the parties 
clearly and unmistakably waived the right to bargain regarding those subjects. However, no party 
may be required, by this provision, to renegotiate the existing terms of collective bargaining agree- 
ments already in place. 

B. In regard to the Public Employees Retirement Act and the Educational Retirement Act, a 
public employer in a written collective bargaining agreement may agree to assume any portion of 
a public employee's contribution obligation to retirement programs provided pursuant to the Pub- 
lic Employees Retirement Act or the Educational Retirement Act. Such agreements are subject to 
the limitations set forth in this section. 

C. The obligation to bargain collectively imposed by the Public Employee Bargaining Act shall 
not be construed as authorizing a public employer and an exclusive representative to enter into an 
agreement that is in conflict with the provisions of any other statute of this state; provided, how- _ 
ever, that a collective bargaining agreement that provides greater rights, remedies and procedures 
to public employees than contained in a state statute shall not be considered to-be.in conflict with 
that state statute. In the event of an actual conflict between the provisions of any other statute of 
this state and an agreement entered into by the public employer and the exclusive representative 
in collective bargaining, the statutes of this state shall prevail. 

D. Payroll deduction of the exclusive representative's membership dues shail be a mandatory 
subject of bargaining if either party chooses to negotiate the issue. The amount of dues shall be 
certified in writing by an official of the labor organization and shall not include special assess- 
ments, penalties or fines of any type. The public employer shall honor payroll deductions until 
the authorization is revoked in writing by the public employee in accordance with the negotiated 
agreement and this subsection and for so long as the labor organization is certified as the exclusive 
representative. Public employees who have authorized. the payroll deduction of dues to a labor or- 
ganization may revoke that authorization by providing written notice to their labor organization 
during a window period not to exceed ten days per year for each employee. The public employer and 
the labor organization shall negotiate when the commencement of that period will begin annually 
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for each employee. If no agreement is reached, the period shall be during the ten days following the 
anniversary date of each employee's employment. Within ten days of receipt of notice from a public 
employee of revocation of authorization for the payroll deduction of dues, the labor organization 
shall provide notice to the public employer of a public employee's revocation of that authorization. 
A public employee's notice of revocation for the payroll deduction of dues shall be effective on the 
thirtieth day after the notice provided to the public employer by the labor organization. No autho- 
rized payroll deduction of dues held by a public employer or a labor organization on July 1, 2020 
shall be rendered invalid by this provision and shall remain valid until replaced or revoked by the 
public employee. During the time that a board certification is in effect for a particular appropriate 
bargaining unit, the public employer shall not deduct dues for any other labor organization. 

E. Public employers and a labor organization, or their employees or agents, are not liable for, 
and have a complete defense to, any claims or actions under the law of this state for requiring, de- 
ducting, receiving or retaining fair share dues or fees from public employees, and current or former 
public employees do not have standing to pursue these claims or actions if the fair share dues or 
fees were permitted at the time under the laws of this state then in force and paid, through payroll 
deduction or otherwise, on or before June 27, 2018. This subsection: 

(1) applies to all claims and actions pending on July 1, 2020 and to claims and actions filed 
on or after July 1, 2020; and 

(2) shall not be interpreted to infer that any relief made unavailable by this section would 
otherwise be available. 

F. The scope of bargaining for the exclusive representative and the state shall include enhance- 
ments of employee rights and benefits existing pursuant to the Personnel Act [Chapter 10, Article 
9 NMSA 1978]. 

G. . The scope of bargaining for representatives of public schools.as well as educational employ- 
ees in state agencies shall include, as a mandatory subject of bargaining, the impact of profes- 
sional and instructional decisions made by the employer. 

H. An impasse resolution or an agreement provision by the state and an exclusive representa- 
tive that requires the expenditure of funds shall be contingent upon the specific appropriation of 
funds by the legislature and the availability of funds. An impasse resolution or an agreement pro- 
vision by a public employer other than the state or the public schools and an exclusive representa- 
tive that requires the expenditure of funds shall be contingent upon the specific appropriation of 
funds by the appropriate governing body and the availability of funds. An agreement provision by 
a local school board and an exclusive representative that requires the expenditure of funds shall 
be contingent upon ratification by the appropriate governing body. An arbitration decision shall 
not require the reappropriation of funds. 

I. An agreement shall include a grievance procedure to be.used for the settlement of disputes 
pertaining to employment terms and conditions and ‘related personnel matters, The grievance 
procedure shall provide for a final and binding determination. The final determination shall con- 
stitute an arbitration award within the meaning of the Uniform Arbitration Act [44-7A-1 to 44-7A- 
32 NMSA 1978]; such award:shall be subject to judicial review pursuant to the standard set forth 
in the Uniform Arbitration Act. The costs of an arbitration proceeding conducted pursuant to this 
subsection shall be shared equally by the parties. 

J. The following meetings shall be closed: 

(1) meetings for the discussion of bargaining strategy preliminary to collective ere 
negotiations between: the public employer and the exclusive representative of the public employ- 
ees. of the public employer; phere 

(2) collective bargaining sessions; alee 

(3) consultations and impasse resolution procedures at which the public employer and the 
exclusive representative of the appropriate bargaining unit are present: 


History: Laws 2003, ch. 4, § 17; 20038, ch. 5, § 17; clarifying that a collective bargaining agreement that 

2020, ch. 48,.§ 10. provides greater rights, remedies and procedures than 

The 2020 ‘amendment, effective July 1, 2020, revised contained in a state statute shall not be considered to 

the scope of bargaining provisions, including allowing par- be in conflict with that state statute, dictating proce- 

ties to bargain regarding a public employer assuming a dures regarding how and when dues deductions are de- 

portion of public employees' retirement contributions, termined, and providing that bargaining shall include 
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enhancements of employee rights and benefits existing 
pursuant to the Personnel Act; in Subsection A, Paragraph 
A(2), after "written collective bargaining agreements cov- 
ering employment relations", added the remainder of the 
paragraph; added a new Subsection B and redesignated 
former Subsections B and C as Subsections C and D, re- 
spectively; in Subsection C, after "any other statute of 
this state", added "provided, however, that a collective 
bargaining agreement that provides greater rights, rem- 
edies and procedures to public employees than contained 
in a state statute shall not be considered to be in conflict 
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with that state statute", and after "In the event of", added ~ 


"an actual"; in Subsection D, after "in accordance with the 
negotiated agreement", added "and this subsection", and 
added "Public employees who have authorized the pay- 
roll deduction of dues to a labor organization may revoke 
that authorization by providing written notice to their 
labor organization during a window period not to exceed 
ten days per year for each employee. The public employer 
and the labor organization shall negotiate when the com- 
mencement of that period will begin annually for each 
employee, If no agreement is reached, the period shall 


be during the ten days following the anniversary date of: 


each employee's employment. Within ten days of receipt of 
notice from a public employee of revocation of authoriza- 
tion for the payroll deduction of dues, the labor organiza- 
tion shall provide notice to the public employer of a public 
employee's revocation of that authorization. A public em- 
ployee's notice of revocation for the payroll deduction of 
dues shall be effective on the thirtieth day after the notice 
provided to the public employer by the labor organization. 
No authorized payroll deduction of dues held by a public 


employer or a labor organization on July 1, 2020 shall be. 


rendered invalid by this provision and shall remain valid 


until replaced or revoked by the public employee"; and ~ 


added new Subsections E and F and redesignated the re- 
maining subsections accordingly, 


ANNOTATIONS 


A non-union member of a collective bargaining 
unit is subject to arbitration provisions of a collec- 
tive bargaining agreement. — Where petitioner was 
a regular full-time non-probationary sworn police officer 
employed by the municipal police department and a mem- 
ber of the collective bargaining unit covered by the union's 
collective bargaining agreement; petitioner did not join 
the union, did not pay union dues, and never sought as- 
sistance from the union; the municipality. recognized the 
union as the exclusive collective bargaining representa- 
tive for regular full-time non-probationary sworn police 
officers; and petitioner initiated a grievance procedure 
to challenge petitioner's termination, petitioner was a 
public employee, working for a public employer and was 
subject to the Public Employee Bargaining Act, the collec- 
tive bargaining agreement, and the requirements of the 
collective bargain agreement and the act that petitioner's 
grievance challenging petitioner's termination was sub- 
ject to binding arbitration, Luginbuhl v, City of Gallup, 
2013-NMCA-058, 302 P.8d 751, 

A collective bargaining agreement was supported 
by adequate consideration. — Where petitioner was 
a police officer employed by the municipal police depart- 
ment, a member of the collective bargaining unit, and sub- 
ject to the union's collective bargaining agreement; peti- 
tioner did not join the union, did not pay union dues, and 
never sought assistance from the union; and petitioner 
enjoyed the benefits of the collective bargaining agree- 
ment, including increased compensation for serving as a 
member of the municipal emergency response team, vaca- 
tion and holiday pay, a clothing allowance, and seniority 
rights, the collective bargaining agreement was supported 
by adequate consideration and the arbitration provision of 
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the agreement was enforceable as to petitioner. Luginbuhl 
v, City of Gallup, 2018-NMCA-053, 302 P.3d 751. 

A collective bargaining agreement was not vague. 
— Where petitioner was a police officer employed by the 
municipal police department and a member of the collec- 
tive bargaining unit; the collective bargaining agreement 
provided a four-step grievance process that culminated in 
arbitration; the arbitration clause applied to written dis- 
putes regarding disciplinary action; the arbitration process 
was set forth in detail; and petitioner initiated a written 
dispute by engaging in the grievance process to challenge 
petitioner's termination, the arbitration clause was not 
vague or uncertain in its application to petitioner. Lugin- 
buhl v. City of Gallup, 2018-NMCA-053, 302 P.3d 751. 

The arbitration provision of a collective bargain- 
ing agreement provided an adequate remedy at law 
for disputes. — Where petitioner was a police officer em- 
ployed by the municipal police department and a member 
of the collective bargaining unit; the collective bargaining 
agreement provided a four-step grievance process that 
culminated in arbitration; and petitioner had the statu- 
tory right to appeal any arbitration decision to the district 
court, arbitration provided an adequate and complete fo- 
rum and remedy at law for disputes governed by the col- 
lective bargaining agreement, including petitioner's griev- 
ance challenging petitioner's termination, Luginbuhl v. 
City of Gallup, 2018-NMCA-053, 302 P.3d 751. 

Failure to implement wage increase due to eco- 
nomic considerations. — Where a collective bargain- 
ing agreement provided for annual wage increases for 
the second and third fiscal years of the three year term 
of the agreement contingent upon city council approval 
pursuant to the city's labor management relations ordi- 
nance; the ordinance provided that in order for a collective 
bargaining agreement to be approved by the city council, 
the city council had to approve the economic components 
of the contract and adopt a resolution providing an ap- 
propriation to cover the cost of the contract; because of a 
revenue shortfall, the city council adopted a budget that 
did not include funding for wage increases for the third 
fiscal year as required by the agreement, and the city 
had sufficient funds to cover the wage increases, the city 
breached the agreement when it failed to implement the 
wage increases for the third fiscal year because the city 
council had appropriated the funding to cover the cost of 
wage increases for the third fiscal year when it initially 
approved the agreement pursuant to the ordinance, Al- 
buquerque Police Officers' Ass'n v. City of Albuquerque, 
20138-NMCA-110, cert. denied, 2013-NMCERT-011,  - 

Management-rights clause. — A union's waiver. of 
its right to mandatory bargaining under a management- 
rights clause, which gives management rights not lim- 
ited by a collective bargaining agreement, will not be in- 
ferred unless it is clear and unmistakable that the union 
was aware of its rights and made the conscious choice 
to waive its rights. County of Los Alamos v. Martinez, 
2011-NMCA-027,; 150 N.M. 326, 258 P.3d 118. 

Where the county and the firefighters union were par- 
ties to a collective bargaining agreement; the agreement 
contained a management-rights clause that gave the 
county certain specific operational and policy rights, as 
well as all rights not specifically limited by the contract; 
the county entered into contracts with individual firemen 
to provide for voluntary paramedic training which speci- 


fied terms of employment during and after the training 
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program; the paramedic training contracts were not cov- 
ered by the collective bargaining agreement; and the para- 
medic training contracts were mandatory subjects of bar- 
gaining, the union did not clearly and unmistakably waive 
its right to bargain for the paramedic training contracts. 
County of Los Alamos v. Martinez, 2011-NMCA-027, 150 
N.M. 826, 258 P.3d 118. 
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"Zipper" clause. — A "zipper" clause, which provides 
that a collective bargaining agreement is the complete 
and only agreement between the parties on all subjects 
and that the parties waive the right to bargain with re- 
spect to any other matter not specifically referred to in 
the agreement, is to be given such effect as the bargaining 
posture, past practices and agreements of the parties indi- 
cate. County of Los Alamos v. Martinez, 2011-NMCA-027, 
150 N.M. 326, 258 P.3d 118. 

Where the county and the Nei re union were par- 
ties to a collective bargaining agreement; the agreement 
contained a "zipper" clause which provided that the 
agreement was the complete and only agreement be- 
tween the parties, that all mandatory subjects of collec- 
tive bargaining had been negotiated, and that each party 
waived the right to bargain collectively as to any subject 
not specifically covered by the agreement; the county en- 
tered into contracts with individual firemen to provide 
for voluntary paramedic training which specified terms 
of employment during and after the training program; 
the paramedic training contracts were not covered by the 
collective bargaining agreement; the paramedic training 
contracts were mandatory subjects of bargaining; and 
there was no evidence about the bargaining history, ex- 
pectations of the parties, past practices, or surrounding 
circumstances of the parties' collective bargaining, the 
district court did not err in finding that the union did 
not waive its right to bargain for the paramedic train- 
ing contracts based on the "zipper" clause. County of Los 
Alamos v, Martinez, 2011-NMCA-027, 150 N.M. 326, 258 
P.3d 118. 

An arbitration award that requires a public em- 
ployer other than the state to expend funds is con- 
tingent upon the appropriation and availability of 
funds. International Assn. of Firefighters v. City of Carls- 
bad, 2009-NMCA-097, 147 N.M. 6, 216 P.3d 256, cert. de- 
nied, 2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358. 

Arbitration decision contingent upon appropri- 
ation of funds. — Where a municipality and a union 
reached an impasse in their negotiations over wages; the 
parties entered into an agreément to resolve the impasse 
by arbitration and selected an arbitrator; the arbitrator 
entered an arbitration award pursuant to Section 10- 
7E-18 NMSA 1978 that awarded a wage increase to the 
union; and the municipality did not appropriate funds to 
pay the wage increase, the union could not enforce the 
arbitration award by an action in district court, because 
under Section 10-7E-17 NMSA 1978, the arbitration 
award was contingent upon the appropriation and avail- 
ability of funds, International Assn, of Firefighters v. City 
of Carlsbad, 2009-NMCA-097, 147.N.M. 6, 216 P.3d 256, 
cert. denied, 2009-NMCERT-007, 147 NM. 361, 223 Pad 
358. 

Arbitration decision did not require the reappro- 
priation of funds. — Where the state and the unions en- 
tered into collective bargaining agreements that covered 
salary increases for union employees in fiscal year 2009; 
the state determined that the legislature had not appro- 
priated sufficient funds to cover the full salary increases 
for union employees and implemented salary increases 
for all employees that differed from those required by the 
agreements; the arbitrator determined that the Legisla- 
ture had appropriated sufficient funds to cover the salary 
increases required by the agreements and that the state's 
pay package violated the terms of the agreements; and the 
arbitrator directed the state to adjust the union employee's 
salary levels for fiscal year 2010 to reflect the level they 
would have been had the salary increases been provided 
as required by the agreements, the arbitrator's award did 
not violate Subsection E of Section 10-7E-17 NMSA 1978. 
State v. AFSCME Council 18, 2012-NMCA-114, 2p P.3d 
600, cert. granted, 2012- NMCERT: 011. 
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Lack of evergreen clause. — Where the municipal- 
ity and labor unions reached an impasse in negotiations 
to replace existing collective bargaining agreements; the 
municipal labor management ordinance did not require 
that expiring collective bargaining agreements continue 
in full force and effect until replaced by subsequent agree- 
ments; and no municipal appropriation had occurred to 


- extend the agreements and the municipality did not have 


available funds to fund the economic components of the 
extension of the agreements, the Public Employee Bar- 
gaining Act did not apply to the economic components 
of the existing agreements because provisions of collec- 
tive bargaining agreements that require’ an expenditure 
of funds are subject to Subsection E of Section 10-7E-17 
NMSA 1978, which requires the specific appropriation 
and availability of funds and the Act did not require 
the extension of the existing agreements in conflict with 
Subsection E of Section 10-7E-17 NMSA 1978. AFSCME 
Council 18 v. City of Albuquerque, 2013-NMCA-012, 293 
P.3d 943, cert. granted, 20183-NMCERT-001. 

Collective bargaining procedures were exempt 
from the evergreen provision. — Where the munici- 
pality's labor-management relations ordinance, which was 
adopted in 1974, included impasse resolution procedures 
through mediation and arbitration, but did not require 
that expired collective bargaining agreements remain in 
effect until successor agreements were reached; when the 
collective bargaining agreements between the municipal- 
ity and the unions expired and the parties were unable 
to agree upon successor agreements, the municipality re- 
fused to honor a provision of the expired agreements that 
required the municipality to compensate union members 
for union business conducted during municipality work 
time; and the unions argued that the municipality was 
required to comply with the evergreen provision of Sub- 
section D’of Section 10-7E-18 NMSA 1978 regardless of 
the grandfather status of the municipality's ordinance, 
the municipality's collective bargaining procedures were 
exempt, under Subsection A of Section 10-7E-26 NMSA 
1978, from compliance with the evergreen provision. AF- 
SCME Council 18 v. City of Albuquerque, 2013-NMCA-063, 
304 P.3d 443, cert. quashed, 2013-NMCERT-009, 

Appointment of interim board member by mu- 
nicipality did not violate the grandfather clause re- 
quirement. — Where a municipal ordinance required the 
president of the city council to appoint an interim mem- 
ber of the municipal labor-management relations board 


~ when the board met during the absence of a regular board 
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member; the ordinance had been grandfathered under the 
Public Employee Bargaining Act; the president was an 
elected city councilor who was elected as president by city 
council members; and the president did not perform any 
executive functions, the president did not serve in either a 
"management'.or a "labor" capacity and the procedure by 
which the president appointed an interim board member 
during the absence of a regular board member did not vio- 
late the act's grandfather clause requirement that a local 
ordinance create a system of collective bargaining. City of 
Albuquerque v. Montoya, 2012-NMSC-007, 274 P.3d 108, 
rev'g 2010-NMCA-100, 148 N.M. 930, 242 P.3d 497. 

Appointment of interim board member by mu- 
nicipality. — The grandfather clause does not apply to 
the provision of a municipal labor-management relations 
ordinance which provides that if one of the appointed local 
board members is absent, the president of the city council 
shall appoint an interim board member from the public 
at large with due regard to the representative character 
of the local board because the ordinance did not permit 
employees to bargain collectively. City of Albuquerque v. 
Montoya, 2010-NMCA-100, 148 N.M. 930, 242 P.3d 497, 
cert. granted, 2010-NMCERT-010, 149 N.M. 64, 243 P.3d 
1146, rev'd, 2012-NMSC-007, 274 P.3d 108. 
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oy 


A. The following negotiations and impasse croc shall be followed by the state and exclu- 
sive representatives for state employees: 

(1) a request to the state for the commencement of initial negotiations halt: be filed in 
writing by the exclusive representative no later than June 1 of the year in which negotiations are 
to take place. Negotiations shall begin no later than July 1 of that year; 

(2) in subsequent years, negotiations agreed to by the parties shall begin no eee than 
August 1 following the submission of written notice to the state by the exclusive TEpResen a RR no 
later than July 1 of the year in which negotiations are to take place; 

(8) if an impasse occurs during negotiations between the parties, éithier party may request 
mediation services from the board. A mediator from the federal mediation and conciliation service 
shall be sng esi by the board to assist in negotiations unless the pariies agree to another media- 
tor; 

(4) the mediator shall eee services to the parties until the parties reach agreement or 
the mediator believes that mediation services are no longer helpful or sen thirty days after the 
mediator was requested, whichever occurs first; and’ 

: (5) if the impasse continues after the time described in Patekssy (4) of this subsection, 
either party may request a list of seven arbitrators from the federal mediation and conciliation 
service. One arbitrator shall be chosen by the parties by alternately striking names from such list. 
Who strikes first shall be determined by coin toss. The arbitrator shall render a final, binding, writ- 
ten decision resolving unresolved issues pursuant to Subsection H of Section 10-7E-17 NMSA.1978 
and the Uniform Arbitration Act [44-7A-1 to 44-7A-32 NMSA 1978] no later than thirty days after 
the arbitrator has been notified of selection by the parties. The arbitrator's decision shall be limited 
to a selection. of one of the two parties' complete, last, best offer. The costs of an arbitrator and the 
arbitrator's related costs conducted pursuant to this subsection shall be shared equally by the par- 
ties. Each party shall be responsible for bearing the cost of presenting its case. The decision shall be 
subject to judicial review pursuant to the standard set forth in the Uniform Arbitration Act 

B. The following impasse procedures shall be followed by all public employers and‘ exclusive 
representatives, except the state and the state's exclusive representatives: 

(1) ‘if an impasse occurs, either party may-request from the. board. or-local board that a 
mediator be assigned to the negotiations unless the parties can agree on a mediator. A mediator 
with the federal mediation and conciliation service shall be assigned by the board or local board to 
assist negotiations. unless the parties agree to another mediator; and 

“(2) if the impasse continues after a thirty-day mediation period, either party may request 
a list of seven arbitrators from the federal mediation and conciliation service. One arbitrator shall 
be chosen by the parties by alternately striking names from such list. Who strikes first shall be 
determined by coin toss. The arbitrator shall render a final, binding, written decision resolving 
unresolved issues pursuant to Subsection H of Section 10-7E-17 NMSA 1978 and the Uniform 
Arbitration Act no later-than thirty days after the arbitrator has been notified of selection by the 
parties. The arbitrator's decision shall be limited to a ‘selection of one of the two parties' complete, 
last, best offer. The costs of an arbitrator and the arbitrator's related costs conducted pursuant to 
this subsection shall be shared equally by the parties. Each party shall be responsible for bear- 
ing the cost of presenting its case. The decision shall be subject to judicial review pursuant to the 
standard set forth in the Uniform Arbitration Act. 

C.,. A public employer other than the state may enter into a written menadione with the exclu- 
sive representative setting forth an alternative impasse resolution procedure. 

D,_ In the event that.an impasse continues after the expiration of a contract, the existing con- 
tract will continue in full force and. effect until it is replaced by a subsequent written agreement. 
However, this shall not require the public employer to increase any employees' levels, sagt or 
grades of PARE RADON contained in the existing contract. 


History: Laws 20083, ch. 4, § 18; 20038, ch, 5, § 18; A, Pardsiiph A(8), after "between the parties”, deleted 

2020, ch. 48, § 11. "and if an agreement is not reached ‘by the parties by Oc- 

The 2020 amendment, effective July 1, 2020, removed tober 1", in Paragraph A(4), after "helpful or until", deleted 

certain deadlines for resolving an impasse; in Subsection "November 1" and added "thirty days after the mediator 
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was requested", in Paragraph A(5), after "impasse con- 
tinues after", deleted "November 1" and added "the time 
described in Paragraph (4) of this subsection"; and in 
Paragraphs A(5) and B(2), after "Subsection", deleted "E" 
and added "H", and changed "Section 17 of the Public Em- 
ployee Bargaining Act" to "10-7E-17 NMSA 1978". 


ANNOTATIONS 


Impasse arbitration. — In public-sector arbitration 
under the Public Employee Bargaining Act, the arbitra- 
tor is required to select an offer in its entirety and can- 
not decide particular matters on an issue-by-issue ba- 
sis. National Union of Hosp. Emps. v. Board of Regents, 
2010-NMCA-102, 149 N.M. 107, 245 P.3d 51, cert. denied, 
2010-NMCERT-010, 149 N.M. 64, 243 P.3d 1146. 

Arbitrator exceeded authority by permitting 
modification of final offers. — Where a public sector 
employer and a union reached an impasse in the negotia- 
tion of a new collective bargaining agreement and the im- 
passe was submitted to arbitration pursuant to the Public 
Employee Bargaining Act; during the arbitration hearing, 
the arbitrator permitted the union to make a revised offer 
and to modify the revised offer several times and asked 
the parties to confer in an effort to narrow the issues; and 
at the conclusion of the hearing, the arbitrator suggested 
modifications of the party's offers that would be more to 
the liking of the arbitrator and directed the parties to 
submit modified offers, the arbitrator exceeded the. arbi- 
trator's authority under the Public Employee Bargain- 
ing Act requiring the arbitrator's award to be vacated on 
the ground of misconduct under the Uniform Arbitration 
Act. National Union of Hosp. Emps. v. Board of Regents, 
2010-NMCA-102, 149 N.M. 107, 245 P.3d 51, cert. denied, 
2010-NMCERT-010, 149 N.M. 64, 243 P.3d 1146. 


An arbitration award that requires a public em- 


ployer other than the state to expend funds is contin- 
gent upon the appropriation and availability of funds. 
International Assn. of Firefighters v. City of Carlsbad, 


PUBLIC EMPLOYEE BARGAINING 


10-7E-19 


; 2009-NMCA-097, 147 N.M. 6, 216 P.3d 256, cert. denied, 


2009-NMCERT-007, 147 N.M. 361, 223 P.3d 358. 

Arbitration decision contingent upon appropria- 
tion of funds. — Where a municipality and a union 
reached an impasse in their negotiations over wages; the 
nese entered into an agreement to resolve the impasse 

y arbitration and selected an arbitrator; the arbitrator 
entered an arbitration award pursuant to Section 10- 
7H-18 NMSA 1978 that awarded a wage increase to the 
union; and the municipality did not appropriate funds to 
pay the wage increase, the union could not enforce the ar- 
bitration award by an action in district court because, un- 
der Section 10-7E-17 NMSA 1978, the arbitration award 
was contingent upon the appropriation and availability of 
funds. International Assn. of Firefighters v. City of Carls- 
bad, 2009-NMCA-097, 147 N.M. 6, 216 P.3d 256, cert: de- 
nied, 2009-NMCERT-007, 147 N.M. 361; 223 P.3d 358. 

Lack of evergreen clause. — Where the municipal- 
ity and labor unions reached an impasse’ in negotiations 
to replace existing collective bargaining agreements; the 
municipal labor management ordinance did not require 
that expiring collective bargaining agreements continue 
in full force and effect until replaced by subsequent agree- 
ments; and no municipal appropriation had occurred to 
extend the agreements and the municipality did not have 
available funds to fund the economic components of the 
extension of the agreements, the Public Employee Bar- 
gaining Act did not apply to the economic components 
of the existing agreements because provisions of collec- 
tive bargaining agreements that require an expenditure 
of funds are subject to Subsection E of Section 10-7E-17 
NMSA $1978, which requires the specific appropriation 
and ‘availability of funds and the Act did not require 
the extension of the existing agreements:in conflict with 
Subsection E of Section 10-7E-17 NMSA 1978. AFSCME 
Council 18 v. City of Albuquerque, 20138-NMCA-012, 293 
P.3d 943, cert. granted, 2013-NMCERT-001. 


10-7E-19. Public employers; prohibited practices. 


A public employer or the public employer's representative shall not: 
A. discriminate against a public employee with regard to terms and conditions of employ- 
ment because of the employee's membership in a labor organization; 
B. interfere with, restrain or coerce a public employee in the exercise of a right guaranteed 


pursuant to the Public Employee Bargaining Act or use public funds to influence the decision of its 
employees or the employees of its subcontractors regarding whether to support or oppose a labor 
organization that represents or seeks to represent those employees, or whether to become a mem- 
ber of any labor organization; provided, however, that this subsection does not apply to activities 
performed or expenses incurred: 

(1) addressing a grievance or negotiating or administering a collective bargaining 
agreement; 

(2) allowing a labor organization or its representatives access to the public employer's 
facilities or properties; 

(3) performing an activity required by federal or state law or by a collective bargain- 
ing agreement; 

(4) negotiating, entering into or carrying out an agreement with a labor organization; 

(5) paying wages to a represented employee while the employee is performing duties 
if the payment is permitted under a collective bargaining agreement; or 

(6) representing the public employer in a proceeding before the board or a local board 
or in a judicial review of that proceeding; 

C. . dominate or interfere in the formation, stictemes or administration of a labor organiza- 

tion; 
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D. discriminate in regard to hiring, tenure or a term or condition of employment 1 in order 
to encourage or discourage membership in a labor organization; 

E. discharge or otherwise discriminate against a public employee because the employee 
has signed or filed an affidavit, petition, grievance or complaint or given information or testimony 
pursuant to the provisions of the Public Employee Bargaining Act or because a public employee is 
forming, joining or choosing to, be represented by a labor organization; 

F. refuse to bargain collectively in good faith with the exclusive representative; 


rule; or 


History: Laws 2008, ch. 4, §.19; 2003, ch, 5, § 19; 
2020, ch. 48, § 12. 

The 2020 ‘amendment, effective July 1, 2020, made it 
a prohibited practice for a public employer to. use public 
funds to influence an election regarding representation; 
in Subsection B, after "Public Employee Bargaining Act", 
added "or use public funds to influence the decision of its 
employees or the employees of its subcontractors regard- 
ing whether to support or oppose a labor organization 
that represents or seeks to represent those employees, or 
whether to become a member of any labor organization; 
provided, however, that. this subsection does not apply 
to activities performed or expenses incurred", and added 
Paragraphs B(1) through B(6). 


ANNOTATIONS 


To constitute a prohibited practice, discrimina- 
tory treatment need only be because of the employ- 
ee's membership in a labor organization. — Where 
the New Mexico corrections department. (department) 
treated state employees who were members of a union dif- 
ferently than a state employee who was not by allowing 
the non-union employee to use a state vehicle to attend 
the same department-called policy review meeting for 
which the union employees’ request to use a state vehicle 
had been denied, the district court did not err in affirming 
the public employee labor relations board's decision ‘that 
the department had committed a prohibited practice in 
violation of this section by treating state employees who 
were union members differently than management em- 
ployees regarding the use of state vehicles to attend labor- 
management meetings; the plain language of this section 
requires only that the discriminatory treatment be be- 
cause of the employee's membership in a labor organiza- 
tion in order for such treatment to constitute a prohibited 
practice, and does not require proof that the action was 
retaliatory or motivated by anti-union animus. N,M, Cor- 
rections Dep't v. AFSCME, 2018-NMCA-007, cert. denied, 

Board's decision was arbitrary and capricious be- 
cause it failed to consider an important aspect of the 
issue. — Where the communications workers of America 
filed a prohibited practice complaint against the state of 
New Mexico, asserting that the state violated the Public 
Employee Bargaining Act by refusing paid time off for bar- 
gaining unit employees for time spent preparing for and 
participating in grievance meetings and by providing paid 


H; refuse or fail to comply with a collective bargaining agreement. 


G. refuse or fail to comply with a provision of the Public Employee Bargaining Act or board 


! 
z 


union time to union officers and union stewards only, the 
public employee relations board (board) acted arbitrarily 
and capriciously in determining that the parties’ past prac- 
tice of granting union time or paid time to bargaining unit 
employees is as binding as the written provision of the col- 
lective bargaining’ agreement (CBA) and was therefore 2 
mandatory subject of bargaining, because the board failed 
to consider the effect, if ‘any, of the CBA's zipper clause, in 
which both parties waived the right to bargain collectively 
with respect to any subject or matter covered in the CBA. 
Communication Workers of Am. v. State, 2019-NMCA-031. 

‘Where the communications workers of America filed a 
prohibited practice complaint against the state of New 
Mexico, asserting that the state violated the Public Em- 
ployee Bargaining Act by refusing paid time off for bar- 
gaining unit employees for time spent preparing for and 
participating in grievance meetings and providing paid 
union time to union officers and union stewards only, the 
public employee relations board (board) acted arbitrarily 
and capriciously in determining that the state did not re- 
fuse to bargain collectively in good faith when it gave no- 
tice that bargaining unit employees did not have a right 
to meet with a union officer or steward regarding a griev- 
ance on work time, because the board failed to consider 
whether the state's notice constituted a fait accompli, 
that is, if the notice was too short a time before imple- 
mentation or*because.the employer had no intention of 
altering its plans. Communication Workers of Am. v. State, 
2019-NMCA-031, 

Dismissal of complaint was arbitrary and capri- 
cious. — Where educational employees’ union alleged 
that the community college had terminated two employ- 
ees of the college in retaliation for their union-related ac- 
tivities, the college's alleged violation of the college's labor- 
management relations resolution gave rise to the union's 
claims that employees' employment was wrongfully : ter- 
minated for retaliatory reasons, and where the local labor- 
management relations board (board) elected to dismiss the 
union's complaint on the ground that there was no conflict 
between the collective bargaining agreement's provisions 
requiring discharge or termination for cause and the em- 
ployee handbook's provisions permitting non-renewal for 
no reason, the board's dismissal, being based on a ground 
not alleged in the: union's complaint, was arbitrary and 
capricious. Northern N.M. Fed'n of Educ. Emps. v. North- 


_ ern N.M., Coll,, 2016-NMCA-036, cert. denied. 


10-7E-20. Public employees; labor organizations; prohibited practices. 


A public employee or labor organization or its representative shall not: 

A. discriminate against a public employee with regard’to labor organization sepia be- 
cause of race, color, religion, creed, age, sex or national origin; ° 

B. ainerfale with, restrain or coer¢e’any public employee in the exercise of a right guaranteed 
pursuant to the provisions of the Public Employee Bargaining Act; 
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C. refuse to bargain collectively in good faith with a public employer; 

D. refuse or fail to comply with a collective bargaining or other agreement with the public em- 
ployer; 

EK. refuse or fail to comply with a provision of tha Public Employee 2 dortier Act; or 

F. picket homes or private businesses of elected officials or public employees. 


History: Laws 2003, ch. 4, § 20 and by Laws 2008, effective July 1,,2003. Both were compiled as 10-7E-20 
ch. 5, § 20. NMSA 1978, 

Compiler's notes. — Laws 2003, ch. 4, § 20 and Laws 
2003, ch. 5, § 20 enacted identical new sections of law, 


10-7E-21. Strikes and lockouts prohibited. 


A. A public employee or labor organization shall. not engage in a strike. A labor organization 
shall not cause, instigate, encourage or support a public employee strike. A public employer eaal) 
not cause, instigate or engage in a public employee lockout. 

B. A public employer may apply to the district court for injunctive relief to end a strike, and an 
exclusive representative of public employees affected by a lockout may apply to the district court 
for injunctive relief to end a lockout. 

C. The board or local board, upon a clear and convincing showing of proof at a | hearing that a 
labor ‘organization directly caused or instigated a public employee strike, may impose appropriate 
penalties on that labor organization, up to and including decertificaton of the labor organization 
with respect to any of its bargaining units which struck as a result of such causation or instigation. 


History: Laws 2003, ch. 4, § 21 and by Laws 2003, effective July 1, 2003. Both were compiled as 10-7EH-21 
ch. 5, § 21. NMSA 1978. - 

Compiler's notes. — Laws 2008, ch. 4, § 21 and Laws 
2008, ch. 5, § 21 enacted identical new sections of law, 


10-7E-22. Agreements valid; enforcement. 


Collective bargaining agreements and other agreements pee can public employers and exclu- 
sive representatives shall ‘be valid and enforceable according to their terms when entered into in 
accordance with the provisions of the Bunie Employee ies yey Act: 


History: Laws 2008, ch. 4, § 22 and by Laws 2003; : effective July 1, 2003. Both were compiled as 10-7E-22 
ch. 5, § 22. NMSA 1978, 

Compiler' s notes. — Laws 2008, ch. a) § 22 and Laws 
2008, ch. 5, § 22 enacted identical new sections of law, 


10-7E-23. Judicial enforcement; standard of review. 


_ A. The board or local board may request the district court to enforce orders issued pursuant 
to the Public Employee Bargaining Act, including those for appropriate temporary relief and .re- 
straining orders. The court shall consider the request for enforcement on the record made before 
the board or local board. It shall uphold the action of the board or t local board and take Le: 
action to enforce it unless it concludes that the order is: 

(1) arbitrary, capricious or‘an abuse of discretion; ' 

(2) not supported by substantial evidence on the record considered asa whole; or” 

(3) otherwise not in accordance with law. | 

B. A person or party, including a labor organization affected by a final rule, order or decision of 

the board or local board, may appeal to the district court for further relief. All‘such appeals shall 
be based upon the record made at the board or local board hearing. All. such appeals tothe, district 
court shall be taken within thirty days of the date of the final rule, order or decision of the board or 
local board. Actions taken by the board or local board eh be affirmed unless the court concludes 
that the action is: 
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(1) arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence on the record considered as a whole; or 
(3) otherwise not in accordance with law. 


History: Laws 2003, ch. 4, § 23 and by Laws 2003, effective July 1; 2003. Both were compiled as 10-7H-23 
ch. 5, § 23. NMSA 

Compiler's notes. — Laws 2003, ch. 4, § 23 and Laws 
2008, ch. 5, § 23 enacted identical new sections of law, 


10-7E-24. Existing collective bargaining units. 


A. Bargaining units established prior to July 1, 1999 shall continue to be recognized as appro- 
priate bargaining units for the purposes of the Public Employee Bargaining Act. Bargaining units 
established between July 1, 1999 and the effective date of that act shall continue in effect only if 
the unit is covered by a collective bargaining agreement on the date of this act. 7 

B. A labor organization that was recognized by a public employer as the exclusive represen- 
tative of an appropriate bargaining unit on June 30, 1999 shall be recognized as the exclusive - 
representative of the unit on the effective date of the Public Employee Bargaining Act; provided, 
however, that the public employer shall not enter into a new collective bargaining agreement pur- 
suant to this subsection unless the labor organization demonstrates majority support to the public 
employer pursuant to Section 14 [10-7E-14 NMSA 1978] of the Public Employee Bargaining Act. 
A labor organization which attempts and fails to show majority support shall no longer be recog- 
nized as the exclusive bargaining representative of that unit. 


History: Laws 2008, ch. 4, § 24 and by Laws 2003, effective July 1, 2008. Both were compiled as 10-7E-24 
ch. 5, § 24. NMSA 1978. 

Compiler's notes. — Laws 20038, ch. 4, § 24 and Laws 
2008, ch. 5, § 24 enacted identical new sections of law, 


10-7E-24.1. Certain new entities created by statute. 


A new entity, created by or pursuant to statute, that encompasses the same powers and duties 
as a previous public employer and uses essentially the same employees as the previous public em- 
ployer shall be treated. as if it were that previous public employer for purposes of the Public Em- 
ployee Bargaining Act, including the continued applicability of existing ordinances or resolutions 
pursuant to Section 10-7E-26 NMSA 1978 and of existing collective bargaining units pursuant to 
Section 10-7E-24 NMSA 1978. 


History: Laws 2005, ch. 333, § 2. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005,.ch. 333 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


10-7E-25. Existing collective bargaining agreements. 


Nothing in the Public Employee Bargaining Act shall be construed to annul or modify a collec- 
tive bargaining agreement entered into between a public employer and an exclusive representa- 
tive prior to the effective date of the Public Employee Bargaining Act.,Nor shall anything in the 
Public Employee Bargaining Act be.construed to annul or modify the status of an existing) or rec- 
ognized exclusive representative. 


History: Laws 2003, ch. 4, § 25. and by Laws 2003, ~._ effective July 1, 2003. Both were compiled as 10-7E-25 
ch. 5, § 25. NMSA 1978. 

Compiler' s notes. — Laws 2008, ch. 4, § 25 and Laws 
2003; ch. 5, § 25 enacted identical new sections of law, 
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10-7E-26. Repealed: 


Repeals. — Laws 2020, ch. 48, § 18 repealed 10-7E- providing for public employee bargaining, effective July 1, 
26 NMSA 1978, as enacted by Laws 2003, ch. 4, § 26 and 2020. For provisions of former section, see the 2019 NMSA 
Laws 2008, ch. 5, §:26, relating to existing ordinances —— ' 1978 on NMOneSource.com. 
ARTICLE 7F 
Hazardous Duty Officers' Employer-Employee Relations 
Sec. if Pon Sec. 
10-7F-1, Short title. 10-7F-5, Right to produce evidence. 
10-7F-2. Definitions. . 10-7F-6. Personnel files. 
10-7F-3, Investigations of Hazashses duty officers; re- 10-7F-7. Constitutional rights; notification. 
quirements; limitation. 10-7F-8. Forced disclosure of financial information. 
10-7F-4, Polygraph examinations, 10-7F-9, Political activity. 


10-7F-1. Short title. 


Chapter 10, Article 7F NMSA 1978 may be cited as the "Hazardous Duty Officers' firey ok 
Employee Relations Act". 


History: Laws 2010, ch. 62, § 1; 2019, ch. 83, § 1. The 2019 amendment, effective June 14, 2019, 
. changed "This act" to "Chapter 10, Article 7F NMSA 1978". 


10- 7F-2. Definitions. 


As used in the Hazardous pilky Officers' Employer-Employee Relations Act: 

A. "compelled statement" means a statement, provided by an officer to the officer's employer if the 
statement is compelled under threat of dismissal from employment or any other employment sanction; 

B. "emergency medical technician" means an individual who has been licensed by the depart- 
ment of health as an emergency medical technician; 

C. "firefighter" means an individual who is employed as a non-volunteer firefighter and who 
has taken the oath prescribed for firefighters; 

D. "hazardous duty officer" or "officer" means an individual who is employed full time by the 
state or a political subdivision of the state as a firefighter, emergency medical technician or para- 
medic, provided that "hazardous duty officer" does not include an individual who has not completed 
the probationary period established by the individual's employer as a condition of employment; and 

EK. "paramedic" means an individual who has been licensed by the department of health as a 
paramedic. Tai 


History: Laws 2010, ch. 62, § 2; 2019, ch. 83, § 2. Duty Officers':Employer-Employee Relations Act; and 
The 2019 amendment, effective June 14, 2019, de- added a new Subsection A and redesignated the succeed- 
fined "compelled statement" as used in the Hazardous ing subsections accordingly. 


10-7F-3. Investigations of hazardvus duty officers; requirements; 
limitation. 


A. ‘When a hazardous duty officer is under investigation by the officer's employer for alleged 
actions that could result in administrative sanctions being levied against the officer, any investi- 
gative interview of the officer shall be conducted only: 

(1) upon the order of the officer's department director or the department director's designee; 
(2) when the officer is on duty or during the officer's normal waking hours, unless the ur- 
gency of the investigation requires otherwise; and 
(3) at the employer's facility, unless the urgency of the investigation requires otherwise. 
B. Prior to commencement of an investigative interview: . 
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(1) the officer shall be informed of the name and rank of the person in‘charge of the inves- 
tigative interview and all other persons who will be present during the investigative interview; 

(2) the officer shall be informed of the nature of the investigation, and the names of all 
known complainants shall be disclosed to the officer unless the chief administrator of the officer's 
employer determines that the identification of the complainant shall not be disclosed because it is 
necessary for the protection of an informant or because disclosure would jeopardize or compromise 
the integrity or security of the investigation; and 

(3) a reasonable attempt shall be made to notify the officer's ied superior | pt the 
pending investigative interview. VO 

C. During an investigative interview, the following requirements shall be aed to: 

(1) at the commencement of the investigative interview, the officer shall be advised of all 
legal rights that the officer has with respect to the investigative interview; 

(2) each investigative interview session shall not.exceed two hours unless the parties mu- 
tually consent to continuation of the session; 

(3) there shall not be more than one investigative interview session within a twenty-four- 
hour period, unless the parties mutually consent to additional sessions, provided that thers shall 
be at least a one-hour rest period between the sessions; vw 

(4) there shall not be more than two investigators at any given time; 

(5) the officer shall be allowed to attend to physical necessities as they occur in the course 
of an investigative interview; and 

(6) the officer shall not be subjected to offensive janEUeee < or r illegal coercion ie an investi- 
gator in the course of an investigative interview. 

D. An investigative interview of an officer shall be ried. and the ener investigative 
interview shall be published as a transcript; provided that any recesses called during the investi- 
gative interview shall be noted in the transcript. An accurate copy of the transcript or tape shall be 
provided to the officer, upon written request, no later than fifteen working days after the investiga- 
tion has been completed. 

E, The compelled statement of an officer ‘shall not be released by the employer except upon 
court order. : 


History: Laws 2010, ch. 62, § 3; 2019, ch. 83, § 3. 

The 2019 amendment, effective June 14, 2019, pro- 
vided additional requirements for investigative interviews 
of hazardous duty officers that are under investigation for 
alleged actions that could result in administrative sanc- 
tions, and provided that the compelled statement of an 
officer shall not be released by the employer except upon 
court order; replaced; each occurrence of "interrogation" 


10-7F-4. Polygraph examinations. 


with "investigative interview" throughout; in Subsection 


A, added’a new Paragraph A(1) and redesignated former 
Paragraphs A(1) and A(2) as Paragraphs A(2) and A(3), re- 


- Spectively; in Subsection C, added a new Paragraph C(1) 


and redesignated former Paragraphs C(1) through C(5) 
as Paragraphs C(2) a ite}: ate respectively; and added 
ugar EK. 


. After reviewing all the information collected in the course of an investigation of athazardous 
duty officer, the chief administrator of the officer's employer may order the officer to submit to a 
polygraph examination administered by a licensed polygraph examiner, provided that: 

A. all other reasonable investigative means have been exhausted; and 

B. the officer has been advised of the administrator's reasons for cadexinad tha polygraph ex- 


amination. 


History: Laws 2010, ch. 62, § 4, 


Effective dates. — Laws 2010, ch. 62, § 10 made the 
Hazardous Duty Officers! Employer-Employee Relations 
Act effective July 1, 2010. 


10-7F-5. Right to produce evidence. 


When a hazardous duty officer is under investigation for an administrative matter, the officer 
shall be permitted to produce any relevant documents, witnesses or other evidence to support the 
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officer's case and the officer may cross-examine any adverse witnesses during any grievance pro- 
cess or appeal involving disciplinary action. 


History: Laws 2010, ch. 62, § 5. Effective dates. — Laws 2010, ch. 62, § 10 made the 
é; Hazardous Duty Officers! Employer-Employee Relations 
Act eure July 1, 2010. 


10-7F-6. Personnel files. 


A. No document containing comments adverse to a hazardous duty officer shall be entered into 
the officer's personnel file unless the officer has read and signed the document. When an officer 
refuses to sign a document containing adverse comments, the document may be entered into an 
officer's personnel file if: 

(1) the officer's refusal to sign is noted on the document by the chief administrator of the 
officer's employer; and 

(2) the notation regarding the officer's refusal to sign the document is witnessed by a third 
party. 

B. A hazardous duty officer may file a written response to any document containing adverse 
comments entered into the officer's personnel file, and the response shall be filed with the officer's 
employer within thirty days after the document was entered into the officer's personnel file. A haz- 
ardous duty officer's written response shall be attached to the document. 


History: Laws 2010, ch. 62, § 6. Effective dates. — Laws 2010, ch. 62, § 10 made the 
Hazardous Duty Officers' Employer-Employee Relations 
Act effective July 1, 2010. 


10-7F-7. Constitutional rights; notification. 


When a hazardous duty officer is under administrative investigation and a determination is 
made to commence a criminal investigation, the officer shall be immediately notified of the inves- 
tigation and shall be afforded all the protections set forth in the bill of rights of the United States 
constitution and of the constitution of New Mexico. 


History: Laws 2010, ch. 62, § 7, Effective dates. — Laws 2010, ch. 62, § 10 made the 
i Hazardous Duty Officers' Employer-Employee Relations 
Act effective July 1, 2010. 


10-7F-8. Forced disclosure of financial information. 


A hazardous duty officer shall not be required by an employer to disclose information regarding 
the officer's financial status, unless all other reasonable inwecligate means have been exhausted 
or except as otherwise required by law. 


History: Laws 2010, ch. 62, § 8. Effective dates. — Laws 2010, ch. 62, § 10 made the 
Hazardous Duty Officers! Employer-Employee Relations 
Act effective July 1, 2010. 


10-7F-9. Political activity. 


A hazardous duty officer shall not be prohibited by an employer from engaging in any political 
activity when the officer is off duty, except as otherwise provided by law. 


History: Laws 2010, ch. 62, § 9. ANNOTATIONS 

Effective dates. — Laws 2010, ch. 62, § 10 made the 
Hazardous Duty Officers' Employer-Employee Relations 
Act effective July 1,2010. . 


Preemption analysis of municipal ordinance pro- 
hibiting employees from seeking elective office. 
— Municipalities that adopt home rule charters may 
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exercise all legislative powers and perform all functions 
not expressly denied by general law or charter. To de- 
termine whether a state statute denies a home rule mu- 
nicipality certain authority, it must first be determined 
whether the statute isa general law, that is, whether 
the law applies generally throughout the state and is of 
statewide concern as contrasted to local or municipal law, 
and then it must be determined whether the provision ex- 
pressly denies a home rule municipality the authority to 
prohibit its employees from seeking elective office. Kane v. 
City of Albuquerque, 2015-NMSC-027. 

Where the city of Albuquerque's charter and personnel 
rules prohibit employees of the city from being a candi- 
date for, or from holding elective office of, the state of New 


Mexico or any of its political subdivisions, petitioner, a city 
firefighter, claimed that the city charter was not a valid 
exercise of the city's municipal powers because it was pre- 
empted by 10-7F-9 NMSA 1978. The New Mexico supreme 
court held that 10-7F-9 NMSA 1978 did not. preempt 
the city's charter, because the regulation of government 
employees' activities under the First Amendment of the 
United States Constitution touches upon issues of local, 
not statewide, concern, and therefore this section is not 
a general law. Moreover, the city's home rule charter falls 
within this section's "exceptas otherwise provided by law" 
exception, such that this section does not preempt munici- 
pal employment regulations as applied to hazardous duty 
officers, Kane v, ed insist 2015-NMSC-027. 


~ ARTICLE 8 iF 


Per Diem and Mileage 


1, Short title. 
2. Purpose of act. 
10-8-3. Definitions. 
4, Per diem and mileage rates; in lieu of payment. 


10-8-1. Short title. 


5. -Restrictions; rules. 
10-8-6, Application of act, 
7. Penalty. 

8. Other reimbursements. 


Sections 10-8-1 through 10-8-8 NMSA 1978 may be cited as the "Per Diem and Mileage Act". 


History: 1953 Comp., § 5-10-1, enacted by Laws 
1963, ch. 31, § 1; 1978, ch. 184, § 1; 1979, ch. 273, § 2. 


10-8-2. Purpose of act. 


ANNOTATIONS 


Am. Jur. 2d, ALR. and C.J.S. references. — 67 
C,J.S. Officers and Public Officers §§ 224 , 225, 


The purpose of the Per Diem and Mileage Act is to establish standard rates for reimbursement 
for travel for public officers and employees coming under the Per Diem and. Mileage Act. The act is 
designed to be referred to where applicable i in statutes setting compensation of public officers and 


employees, 


History: 1953 Comp., § 5-10-2, enacted by Laws 
1963, ch. 31, § 2; 1971, ch. 116, § 1. 
ANNOTATIONS 


When allowance may not be drawn. — State high- 
way commissioners, as unsalaried state officers, may not 


10-8-3. Definitions. 
As used in the Per Diem and Mileage Act: 


draw the statutory per diem allowance while engaged in 


official state business at their residence or personal busi- 


ness premises. 1977 Op. Att'y Gen. No. 77-20. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S,, Officers»and Public: Employees § 225; 81A C.J.S, 
States $$ 61, 106 to 109. 


A. "attend" means the act of being present, either physically or through a virtual DisaaED that 
is approved by the entity responsible for determining attendance; 

B. "secretary" means the secretary of finance and administration; 

C. “employee” means any person who is in the employ of any state agency, local public body or 
public post-secondary educational institution and whose salary is paid either completely or in part 
- from public money, but does not include jurors or jury commissioners; 

D. "governing board" means the board of regents of any institution designated in Article 12, 
Section 11: of the constitution of New Mexico or designated in Chapter 21, Article 14 NMSA 1978, 
or the board of any institution designated in Chapter 21, Articles 13, 16 and 17 NMSA 1978; 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-8-4 ' | PER DIEM AND MILEAGE 10-8-4 


EK. "local public body" means all political subdivisions of the state and their agencies, instru- 
mentalities and institutions, except public post-secondary educational institutions; 

F, "state agency" means the state or any of its branches, agencies, departments, boards, instru- 
mentalities or institutions, except public post-secondary educational institutions; 

G. "public post-secondary educational institution" means any institution designated in Article 
12, Section 11 of the constitution of New Mexico and any institution Gepeunes in Chapter 21, 


Articles 13, 14,16 and 17 NMSA 1978; and 


H. "public officer" or "public official" means every elected or appointed “ae of the state, local 
public body or any public post-secondary educational institution. "Public officer" or "public official" 
includes members of advisory boards appointed a any state agency; local public body or public 


post-secondary educational institution, 


History: 1953 tong § 5-10-2.1, enacted by Laws 
1971, ch. 116, § 2; 1977, ch. 247, § 49; 1978, ch. 184, § 2; 
1979, ch, 273, § 3; 1989, ch. 338, § 1; 2021, ch. 81, § 1. 

The 2021 amendment, effective April 6, 2021, defined 
"attend", and clarified the definition of "public official", as 
used in the Per Diem and Mileage Act; added a new Sub- 
section A and redesignated former Subsections A through 
G as Subsections B through H, respectively; and in Sub- 


ANNOTATIONS 


Payment to person not within definitions. — A 
person not within these definitions who performs a ser- 
vice for or on behalf of a school district can be paid under 
this act for his expenses. 1974 Op. Att'y Gen. No. 74-29. 

Am. Jur. 2d, A.L.R: and'C.J.8. references. — 67 


C.J.S. Officers Jad Public Employees §§ 224, 225; 
section H, after "Public officer", added "or 'public official". 


10-8-4. Per diem and mileage rates; in lieu of payment. — 


A. Notwithstanding any other specific law to the contrary and except as'provided in Subsec- 
tion I of this section, every nonsalaried public officer shall receive either reimbursement pursuant 
to the provisions of Subsection K or L of this section or per diem expenses in the following amounts 
for a board or committee meeting attended; provided that the officer shall not receive per diem ex- 
penses for more than one board or committee meeting that occurs on the same day; or for each day 
spent in discharge of official duties for travel within the state but away from the officer's home: 

(1) forty-five dollars ($45.00) if the officer’ physically attends the board or committee meet- 
ing for less than four hours or the officer attends a virtual meeting of any duration during a single 
calendar day; or 

(2) ninety-five dollars ($95, 00) if the officer physically attends the board or committee 
meeting for four hours or more during a single calendar day. 

B. Every salaried public officer or employee who is traveling within (his state but away from 
the officer's or employee's home and designated post of duty on official business shall receive ei- 
ther reimbursement pursuant to the provisions of Subsection K or L of this section or for each day 
spent in the discharge of official duties, the amount established by the department of finance and 
administration for the fiscal year in which the travel occurs. The department of finance and ad- 
ministration shall establish the reimbursement rate to be used for the next fiscal year by May 1 of 
each fiscal year; provided that such rate shall take into consideration the rates available for lodg- 
ing, meals and incidentals as determined by the United States general services administration for 
that period of time. 

C. Every public officer or employee who is traveling outside of the state on official business 
shall receive either reimbursement pursuant to the provisions of Subsection K or L of this section 
or for each day spent in the discharge of official duties, the amount established by the department 
of finance and administration for the fiscal year in which the travel occurs. The department of 
finance and administration shall establish the reimbursement rate to be used for the next fiscal 
year by May 1 of each fiscal year; provided that such rate shall take into consideration the rates 
available for lodging, meals and incidentals as determined by the United States general services 
administration for that period of time. For a salaried public officer or employee of a local public 
body or state agency, expenses shall be substantiated in accordance with rules promulgated by the 
secretary of finance and administration, and the secretary may promulgate rules defining what 
constitutes out-of-state travel for the purposes of the Per Diem and Mileage Act. For a public offi- 
cer or employee of a public post-secondary educational institution, expenses shall be substantiated 
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in accordance with rules promulgated by the governing board of that public post-secondary educa- 
tional institution, and the governing board may promulgate rules defining what constitutes out-of- 
state travel for the purposes of the Per Diem and Mileage Act. 

D. Every public officer or employee shall receive up to the internal revenue service ; standavd mile- 
age rate set January 1 of the previous year for each mile traveled in a privately owned vehicle or 
eighty-eight cents ($.88) a mile for each mile traveled in a privately owned airplane if the travel is 
necessary to the discharge of the officer's or employee's official duties and if the private conveyance 
is not a common carrier; provided, however, that only one person shall receive mileage for each mile 
traveled in a single privately owned vehicle or airplane, except in the case of common carriers, in 
which case the person shall receive the cost of the ticket in lieu of the mileage allowance. 

E. The per diem and mileage or per diem and cost of tickets for common carriers paid to sala- 
ried public officers or employees is in lieu of actual garcnees for transportation, lodging and sub- 
sistence. 

F. In addition to thein-state per diem set forth in this section, the department of finance and 
administration, by rule, may authorize a flat subsistence rate in the amount set by the legislature 
in the general appropriation act for commissioned officers of the New Mexico state police in accor- 
dance with rules promulgated by the department of finance and administration. | 

G. In lieu of the in-state per diem set in Subsection B of this section, the department of finance 
and administration may, by rule, authorize a flat monthly subsistence rate for certain employees 
of the department of transportation, provided that the payments made under this subsection shall 
not exceed the maximum amount that would be paid under Subsection B of this section. 

H. Per diem received by nonsalaried public officers for travel on official business or in the dis- 
charge of their official duties, other than attending a board or committee meeting,'and per diem 
received by public officers and employees for travel on official business shall be prorated in accor- 
dance with rules of the department of finance and administration or the governing board. 

I. The provisions of Subsection A of this section do not apply to payment of per diem expense to 
a nonsalaried public official of a municipality for attendance at board or committee meetings held 
within the boundaries of the municipality. 

J. In addition to any other penalties prescribed by law for false swearing on an official voucher, 
it shall be cause for removal or dismissal from office. 

K. With prior written approval of the secretary or the secretary's designee or the local public 
body, a nonsalaried public officer of a state agency or local public body, a salaried public officer of 
a state agency or local public body or a salaried employee of a state agency or local public body is 
entitled to per diem expenses under this subsection and shall receive: 

(1) reimbursement for actual expenses for lodging; and 

(2) reimbursement for actual expenses for meals and incidentals not to exceed the maxi- 
mum amounts for in-state and out-of-state travel established by the department of finance and ad- 
ministration for the fiscal year in which the travel occurs; provided that the department of finance 
and administration shall establish the maximum rates for the reimbursement of actual expenses 
for meals and incidentals as described in Subsections B and C of this section. 

L. With prior written approval of the governing board or its designee, a hetdalarita pppoe 
officer of a public post-secondary educational institution, a salaried public officer of a public post- 
secondary educational institution or a salaried employee of a public post-secondary educational 
institution is entitled to per diem expenses under this subsection and shall receive: 

(1). reimbursement for actual expenses for lodging; and 

(2) reimbursement for actual expenses for meals and incidentals not to exceed the maxi- 
mum amounts for in-state and out-of-state travel established by the department of finance and ad- 
ministration for the fiscal year in which the travel occurs; provided that the department of finance 
and administration shall establish the maximum rates for the reimbursement of actual expenses 
for meals and incidentals as desceibeni in Subsections B and C of this section. 


History: 1953 Comp., § 5-10-3, enacted by Laws ch. 338, § 2; 2008, ch. 215, § 1; 2009, ch. 170, § 1; 2021, 


1963, ch. 31, § 3;.1971, ch. 116, § 3; 1974, ch. 26, § 1; ch. 81, § 2 
1975, ch. 106, §1; 1977, ch, 194, § 1 1978, ch. 184, § 3; Compiler’ s notes. — The General Appropriation Act, 
1979, ch. 38, § 1; 1980, ch. 9, § 1; 1980, ch. 32, § 1; 1981, referred to in Subsection F, is the yearly act passed by the 


ch. 109, § 1; 1984, ch. 29, § 2; 1987, ch. 129, 1 § 1; 1989, 
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state legislature which funds all state agencies and per- 
sonnel, 

Cross references, — For payment of travel advances 
upon public vouchers, see 6-5-8 NMSA 1978, 

For applicability to court of appeal judges, see 34-1-9 
NMSA 1978. 

For applicability to magistrates attending training pro- 
gram, see 35-2-4 NMSA 1978. 

For applicability to district attorneys and their employ- 
ees, see 36-1-38 NMSA 1978, 

The 2021 amendment, effective April 6, 2021, changed 
the rates of per diem reimbursement for in-state and out- 
of-state travel for certain public officers and employees; 
in Subsection A, after "Subsection K or L of this section 
or", deleted "up to ninety-five dollars ($95.00)", after "per 
diem expenses", added “in the following amounts", after 
"attended", added "provided that the officer shall not re- 
ceive per,diem expenses for more than one board or com- 
mittee meeting that occurs on the same day", and deleted 


"Nonsalaried public officers who travel to attend a board » 


or committee meeting may elect to be reimbursed per 
diem under either Paragraph (1) or (2) of this subsection", 
and added new Paragraphs A(1) and A(2); in Subsection 
B, after "Subsection K or L of this section or", deleted for- 
mer Paragraphs B(1) and B(2) and: added the remainder 
of the subsection; in Subsection C, after "Every public of- 
ficer or employee", added "who is traveling outside of the 
state on official business", and after "Subsection K or L of 
this section or", deleted former Paragraphs C(1) and C(2) 
and added the remainder of the subsection; in Subsec- 
tion K, deleted former Paragraph K(2) and added a new 
Paragraph K(2); and in Subsection L, deleted former Para- 
graph L(2) and added a new Paragraph L(2). 

The 2009 amendment, effective June 19, 2009, in Sub- 
section D, after "employee shall receive", deleted "thirty- 
two cents ($,32) a mile" and added "up to the internal rev- 
enue service standard mileage rate set January 1 of the 
previous year". o 

The 2003 amendment, effective July 1, 2003, in 
Subsection A, increased the per diem for nonsalaried 
public officers from $75.00 to $95.00; in Subsection 
B(1), increased the per diem for public officers and em- 
ployees from $65.00 to $85.00, and the maximum from 
$75.00 to $135.00; in Subsection C(1), increased the 
out-of-state per diem from $75.00 to $115.00 and the 
maximum from $95.00 to $215.00; in Subsection C(2) 
to increase the post-secondary institution rate from 
$75.00 to $115.00 and the maximum from $95.00 to 
$215.00; in Subsection D, increased the mileage rate 
in a private vehicle from $.25 per mile to $.32 per mile, 
and the mileage rate in a private airplane from $.40 


10-8-5. Restrictions; rules. | 


PER DIEM AND MILEAGE 


10-8-5 


per mile to $.88 per mile; and in Subsection K(2), in- 
creased the reimbursement for meals from $30.00 per 
day to $45.00 per day. 


ANNOTATIONS 


Source of compensation. — Nothing in the 
Per Diem and Mileage Act specifies the source from 
which board members are to receive compensation for 
travel costs. N.M. Bd. of Veterinary Med. v. Riegger, 
2006-NMCA-069, 139 N.M. 679, 137 P.3d 619, aff'd in 
part, rev'd in part, 2007-NMSC-044, 142 N.M. 248, 164 
P.3d 947, ;, 

Per diem not part of wages. — Where an employee 
could not show that reimbursement for per diem ex- 
penses for out-of-town travel was in excess of his actual 
expenses and thus constituted a real economic gain to 
him, per diem payments were not included in his wages 
for purposes of calculating the amount of workers' com- 
pensation payable to the employee. Antillon v.. N.M. 
State Highway Dep't, 1991-NMCA-093, 113 N.M. 2, 820 
P.2d 436. | ; 

Enforcement of dropped restriction disallowed. 
— Where a 35-mile condition is retained only in a per 
diem clause of a bargaining agreement and it is clear that 
the parties intended that the 35-mile condition would not 
apply to a special living allowance provision, the highway 
department, once it agrees to drop a restriction during ne- 
gotiations, cannot now be allowed to enforce it, Local 2238 
AFSCME v. N.M. State Highway Dep't, 1979-NMSC-057, 
93 N.M. 195, 598 P.2d 1155. 

Intent of payment. — Payment under this section 
is intended to defray costs incurred in travel associated 
with the performance ‘of public business rather than 
serve as a salary for services performed. 1977 Op. Att'y 
Gen. No. 77-20. 

State highway commissioners. — State highway 
commissioners, as unsalaried state officers, may not draw 
the statutory per:diem allowance while engaged in offi- 
cial state business at their residence or personal business 
premises. 1977 Op. Att'y Gen. No. 77-20. 

County commissioners. — The "designated post of 
duty" of a county commissioner is established by refer- 
ence to Section 4-38-8 NMSA 1978 at the county seat, 
and, therefore, a county commissioner may not receive 
per diem for travel to commission meetings or other of- 
ficial business at the county seat. 1988 Op. Att'y Gen. 
No. 88-65. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees §§ 224, 225. 


A. The secretary may promulgate rules for state agencies and local public bodies for the pur- 
pose of carrying out the provisions of the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 
1978]. Public officials of public post-secondary educational institutions and employees of public 
post-secondary educational institutions shall be subject to the rules of their governing boards. 

B. Public funds may be advanced to any public officer or employee before the travel occurs only 
with prior written approval of the secretary, the secretary's designee, the local public body or the 
governing board or its designee. This restriction shall not prohibit the use of authorized credit cards 
in connection with purchases necessary to the use of vehicles owned by the state, a local public 
body or a public post-secondary educational institution or for food, lodging or transportation as 
permitted by the department of finance and administration or.the governing board. Public funds 
shall be paid out under the Per Diem and Mileage Act only upon vouchers duly presented with any 
required receipts attached thereto. For employees authorized to receive public funds in advance of 
travel, payment shall be received only upon vouchers submitted with attached authorization for 


355 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-8-5 PUBLIC OFFICERS AND EMPLOYEES 10-8-5 


each travel period. For public officers or employees using authorized credit cards, vouchers with 
required receipts for each month's travel expenses shall be submitted as a condition to receiving au- 
thorization to use the credit card for the next month's travel. Travel expenses may also be advanced 
if the travel is to be performed under provisions of federal or private contracts and the funds used 
are not derived from taxes or revenues paid to the state or any of its political subdivisions. 

--C. ‘The secretary may reduce the rates set for the per diem and mileage for any class of public of- 
ficials and for employees of state agencies, except public officials of public post-secondary educational 
institutions, at any time the'secretary deems it to be in the public interest, and such reduction shall 
not be construed to permit payment of any other compensation, perquisite or allowance. The secretary 
shall exercise this power of reduction.in a reasonable manner and shall attempt to achieve a standard 
rate for all public officers'and employees of the same classification. The secretary may, at the request 
of any state agency and for good cause shown, reduce the rates of per diem and mileage for that state 
agency, The governing body of any local public body may eliminate or may reduce the rates’ set for 
the per diem and mileage for all or any'class of public officials and employees of the local public body 
at any time the local public body deems it to be in the public interest, and such reduction shall not 
be construed to permit payment of any other compensation, perquisite or allowance. The local public 
body shall exercise this power of reduction in a reasonable manner and shall attempt to achieve a 
standard rate for all public officers and employees of the,same classification. The secretary may, in ex- 
traordinary circumstances and.with the prior approval ofthe state board of finance in public meeting, 
allow actual expenses rather than the per diem rates set in the Per Diem.and Mileage Act. __ 

D. The governing board or its designee may reduce the rates set for the per diem and mileage 
for public officials of public post-secondary educational institutions and for employees of public 
post-secondary educational institutions at any time the governing board deems it to be in the 
public interest, and such reduction shall not be construed to permit payment of any other com- 
pensation, perquisite or allowance, The governing board shall exercise this power of reduction in a 
reasonable manner and shall attempt to achieve a standard rate for public officers and employees 
of public post-secondary educational institutions. The governing board may reduce the rates of per 
diem and mileage for its public post-secondary educational institution and may, in extraordinary 
circumstances and in public meeting; allow actual expenses rather than the per diem rates set in 
the Per Diem and Mileage Act. 

E.. No reimbursement for out-of-state travel shall'be paid to any elected public officer, includ- 
ing any member of the legislature, if after the last day to do so that officer has not filed a declara- 
tion of candidacy for reelection to the public officer's currently held office or has been defeated for 
reelection to the public officer's currently held office in a primary election or any general election. 

F.. Subsection Evofthis section does not apply to any elected public officer who is ineligible to 
serve another term after serving the public officer's term in office. 

G. Subsection E of this section does not apply to legislators whose travel has been approved by 
a three-fourths' vote of the New Mexico legislative council at a regularly called meeting. 

H. Any person who is not an employee, appointee or elected official of a county or municipal- 
ity and who is reimbursed under the provisions of the Per Diem and Mileage Act in an amount 
that singly or in the aggregate exceeds one thousand five hundred dollars ($1,500) in any one 
year shall not be entitled to further reimbursement under the provisions of that act until the per- 
son furnishes in writing to the person's department head or, in the case of a department head or 
board or commission member, to the governor or, in the case of a member of the legislature, to the 
New Mexico legislative council an itemized statement on each separate instance of travel covered 
within the reimbursement, the place to which traveled and the executive, judicial or legislative 
purpose served by the foAvOR 


History: 1953 Comp., § 5-10-3.1, enacted by Laws of ‘governor to pay’ for expenses connected with obliga- 


1978, ch. 184, § 4; 1979, ch. 273, § 4; 1984, ch. 29, § 3; tions of the elected office of governor, and made 'techni- 

1989, ch. 338, § 3; 1990, ch, 67,8 1; 1995, ch. 209, .§ 1; cal changes; in the catchline, deleted "regulations" and 

2018, ch. 27, § 2, added "rules"; in Subsection A, after "promulgate rules", 
Cross references, — For payment of travel expenses deleted "and regulations", and after "subject to the rules", 

upon public vouchers, see 6-5-8 NMSA 1978, deleted "and regulations": deleted former ) Subsection 
The 2018 amendment, effective January 1, 2019, re- ...C and redesignated former Subsections D through I as 

moved the provision relating to money expended by the Subsections C through H, respectively; in Subsection F, 

governor from the appropriations made for the office after "Subsection", deleted "F" and added "EK", and after 
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"ineligible to", deleted "succeed himself" and added "serve 
another term"; and in Subsection G, after "Subsection", 
deleted "F" and added "E". 

The 1995 amendment, effective June 16, 1995, in Sub- 
section C, added the proviso at the end of the first sen- 
tence, and added the second sentence. 


ANNOTATIONS 


Nonsalaried public officers. — Nonsalaried pub- 
lic officers, including state highway commissioners, may 
receive the statutory per diem allowance for each day on 
which public business involving the requisite travel is 


10-8-6. Application of act. 


performed without regard to the number of hours actually 
expended while away from place of residence and personal 
business premises in the performance of public duties. 


‘1977 Op. Att'y Gen. No. 77-20. 


Reducing rates. — A state agency may reduce rates of 
per diem and mileage for that state agency to an amount 
less than that specified in the Per Diem and Mileage Act, 
subject to the prior approval of the director (now secre- 
tary)of the department of finance and administration. 
1977 Op. Att'y Gen. No. 77-20, ; 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees §§ 224, 225, 


A. The Per Diem and Mileage Act shall not apply to the members of the legislature unless the 
legislature by specific reference to the act makes it applicable to the members and such application 
does not thereby exceed the per diem and mileage rates fixed in the constitution of New Mexico. 

B. The provisions of Subsection D of Section 10-8-4 NMSA 1978 pertaining to the mileage re- 
imbursement rate for travel in a privately owned vehicle shall not apply to employees of a hospital 
facility under the control of the board of trustees of a special hospital district created pursuant 
to the provisions of the Special Hospital District Act [Chapter 4, Article 48A NMSA 1978], if the 


board of trustees has fixed a mileage reimbursement rate for those employees. 


History: 1953 Comp., § 5-10-3.2, enacted by Laws 
1971, ch. 116, § 5; 2003, ch. 21, § 2. 

Cross references. — For constitutional per diem and 
mileage rates, see N.M. Const., art. IV, § 10. 

The 2008 amendment, effective July 1, 2003, redesig- 
nated the former text of the section as Subsection A and 


10-8-7. Penalty. 


added "of New Mexico" at the end; and added Subsec- 
tion B, 


ANNOTATIONS. 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 67 
C.J.S. Officers and Public Employees §§ 224, 225, 


Any public officer or employee covered by the Per Diem and Mileage Act who knowingly autho- 
rizes or who knowingly accepts payment in excess of the amount allowed by the Per Diem and Mile- 
age Act or in excess of the amount authorized by the secretary or the governing board pursuant to 
Section 10-8-5 NMSA 1978 is liable to the state in an amount that is twice the excess payment. 


History: 1953: Comp., § 5-10-4, enacted by Laws 
19638, ch. 31, § 4; 1971, ch. 116, § 6; 1977, ch. 247, § 51; 
1989, ch. 338, § 4. 

Cross references. — For definition of "employee" and 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 67 
C.J.S, Officers and Public Employees §§ 224, 225, 257, 


"public officer", see 10-8-3 NMSA 1978. 


10-8-8. Other reimbursements. 


A. The secretary may authorize by regulation reimbursement for the following actual expenses 

incurred by public officers and employees of state agencies: 

(1) moving expenses; 

(2). professional fees or dues; 

(8) tuition and fees for attending educational programs or classes approved by the secre- 
tary; and 

(4) registration fees for attending seminars, educational programs or classes. 

‘B. The governing body of any local public body may, by resolution, authorize the reimburse- 
ment of public officers and employees for any of the actual expenses set forth in Subsection A of 
this section. No resolution adopted pursuant to this subsection shall authorize the reimbursement 
for any expense not authorized by regulation of the secretary pursuant to Subsection.A of this sec- 
tion. ' 
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C. The governing board may, by regulation, authorize the reimbursement of public’ officers of 
public post-secondary educational institutions and employees of public post-secondary educational 
institutions for any of the actual expenses set forth in Subsection A of this section. 

D, No reimbursement shall be made for any expenses unless receipts for all such’ expenises are 


attached to the reimbursement voucher. 


History: 1978 rte § 10-8-8, enacted by Lowa 
1979, ch. 273, § 5; 1989, ch, 338, $5. 


ARTICLE 9 


Personnel 
Sec, ed 
10-9-1,_ Short title. 10-9-12. Ticertos duties, 
10-9-2. Purpose of act; enactment under constitution. 10-9-13. Rules; adoption; coverage. 
10-9-3. ‘Definitions. sf 10-9-13.1, Legislative finding; purpose of act. 
10-9-4.. Coverage of service. 10-9-13.2. Veteran's preference. 


10-9-4,1, Personnel Act; rocky mountain information net- 
work employees; exemption from coverage. 

Public officers and public employees; executive 
branch; annual exempt salaries plan. 

Certified school instructors previously employed 
under the provisions of the Personnel Act. 

Certain rules changes requiring legislative ap- 
proval., 

10-9-8. Personnel board; appointment, 

10-9-9. Board members; pay; meetings. 

10-9-10. Board duties. 

10-9-11. Board and office administratively attached. to 

_ general services department. . 


10-9-5. 
10-9-6. 


10-9-7, 


10-9-14, Blind not barred from competitive examination; 
~ method of testing. 

Duties of state officers and employers. 

Status of present employees. , 

Certification of payroll, 

Appeals by employees to the board. 

Reduction in force. 

Oaths; testimony; records; refusal., 

Prohibited acts, 

Unlawful acts prohibited, 

Penalties. 

Existing rules, 

Federal funds and assistance, 


10-9-15. 
10-9-16, 
10-9-17, 
10-9-18. 
10-9-19, 
10-9-20, 
10-9-21, 
10-9-22. 
10-9-23, 
10-9-24, 
10-9-25, 


Chapter 10, Article 9 NMSA 1978 may be cited as the "Personnel Act’. 


History: 1953 Comp., § 5-4-28, enacted by Laws 
1961, ch. 240, § 1; 2009, ch. 76, § 1. 

Compiler's notes. — The term "this act", referred to in 
this section, refers to Laws 1961, ch. 240, the provisions of 
which are presently compiled as 10-9-1 to 10-9-4, 10-9-8 to 
10-9-10, 10-9-12, 10-9-13 and 10-9-15 to 10-9-17 and 10-9- 
20 to 10-9-25 NMSA 1978. . 

The 2009 amendment, effective June 19, 2009, 
changed the reference to the act'to the Chapter and Ar- 
ticle of NMSA 1978. 


ANNOTATIONS 


Attorney general barred from raising defenses. 
— Doctrine of offensive collateral estoppel barred the at- 
torney general from raising as defenses to an action for a 
declaration of the validity of a collective bargaining agree- 
ment essentially the same defenses to essentially the 
same substantive contract provisions he raised at the dis- 
trict court level in a prior case involving identical subject 
matter. Local 2839 of AFSCME v, Udall, 1991-NMSC- 017, 
111 N.M. 432, 806 P.2d 572, 

Collective bargaining authority. — In New Mexico, 
there is an implied authority to bargain collectively in the 
public sector as an incident to the express grant of au- 
thority under the Personnel Act. Local 2238 of AFSCME 
v, Stratton, 1989-NMSC-008, 108:N.M. 163, 769 P.2d 76. 

Application to nonexempt employees of retiree 
health care authority. — Although the Retiree Health 
Care Act provides in Section 10-7C-7' NMSA 1978 that 
the retiree health care authority's board may "employ or 


358 


contract for persons to assist it... and determine the du- 
ties and compensation: of these employees," that author- 
ity does not conflict with the Personnel Act and, therefore, 
the Personnel Act applies to nonexempt employees of the 
agency. 1991 Op. Att'y Gen. No. 91-06. 

Act preemptive of collective bargaining. — Where 
the legislature has undertaken to act to regulate employ- 
ment, such action preempts the authority of the state 
agency to engage in collective bargaining, and the purpose 
of the Personnel Act is inconsistent with the idea of collec- - 
tive bargaining. 1987 Op. Att'y Gen. No. 87-41 (overruling 
and withdrawing 1971 Op. Att'y Gen. No. 71-96). 

Rules for labor-management relations. — Even if 
the legislature could delegate its power to make law con- 
cerning public sector collective bargaining, and even if it 
intended to do so in this act, it failed to do so properly, and 
the rules for labor-management relations promulgated by 
the personnel board are therefore void and a nullity, since 
the Personnel Act does not mention collective bargaining, 
much less any standards to guide the board in fashioning 
the RLMR, 1987 Op, Att'y, Gen; No, 87-41, overruled by 
Local 2238 of AFSCME v. Stratton, 1989-NMSC- 003, 108 
N.M. 163, 769 P.2d 76, 

Rules constituting unlawful delegation of au- 
thority. — The rules for labor-management relations 
promulgated by the personnel board unlawfully delegate 
the board's authority over personnel matters that the leg- 
islature has placed with the board, 1987 Op. Att'y Gen. 
No. 87-41, overruled by Local 2238 of AFSCME v, Strat: 
ton, 1989-NMSC-008, 108 N.M. 163, 769 P.2d 76. 
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State land office. — The state land office is presently operation of the Personnel Act. 1959-60 Op. Att'y Gen. 
subject to the Personnel Act. 1969 Op. Att'y Gen. No, 69-99, No. 60-229 (decided under former law), 

Medical center covered by act. — The Los Lunas Law reviews. — For note, "Public Labor Disputes - A 
state hospital and training school (now the Los Lunas Suggested Approach for New Mexico," see 1 N.M.L. Rev. 
medical center) is a state institution and it falls within 281 (1971)... ». 
the category of departments covered by the Personnel Act. For comment, "Contemplating the Dilemma of Govern- 
1961-62 Op. Att'y Gen. No, 61-80... ment as Speaker: Judicially Identified Limits on Govern- 

Agencies already with merit systems. — Nothing ment Speech in the Context of Carter v. City of Las Cru- 


in the Personnel Act indicates that agencies that have ces," see 27 N.M.L. Rev. 517 (1997). 
adopted merit systems are thereby exempted from the 


10-9-2. Purpose of act; enactment under constitution. 


The purpose of the Personnel Act is to establish for New Mexico a system of personnel adminis- 
tration based solely on qualification and ability, which will provide greater economy and efficiency 
in the management of state affairs. The Personnel Act is enacted under and pursuant to the provi- 
sions of Article 7, Section 2 of the constitution of New Mexico, as amended. 


History: 1953 Comp., § 5-4-29, enacted by Laws objective of establishing and creating an effective system 

1961, ch. 240, § 2; 1963, ch. 200, § 1. of state personnel administration. 1963-64 Op. Att'y Gen. 
No. 63-33. 
ANNOTATIONS Ability of government to be enhanced. — The leg- 

Purpose and interpretation of Personnel Act. — islature wished to enhance the ability of government by 
The Personnel Act has for its basic purpose the further- insuring that the "sifting system" of the public election be 
ance of economy and efficiency in state government. To replaced by objective examinations to assure that compe- 
achieve this purpose and implement the objectives of the tent citizens are initially selected for the "insulated" posi- 
act, the provisions providing forthe right of an admin- tions. 1963-64 Op. Att'y Gen. No. 64-7. % 
istrative hearing and judicial review should not be nar- Merit system provided. — The Personnel Act pro- 
rowly interpreted so as to restrict such a view. Montoya vides for a merit system, but not a seniority system. 1965 
v. Dep't of Fin. & Admin., 1982-NMCA-051, 98 N.M. 408, Op. Attly Gen. No, 65-78A. 
649 P.2d 476. State agencies not to engage in collective bar- 

Legislative intent. — In enacting the Personnel Act it — gaining. — A collective bargaining agreement between 
was the desire of the legislature to insulate in some man- the division of vocational rehabilitation and the American 
ner the paid state employee from the whims and caprice of Federation of State, County and Municipal Employees is 
the political election so as to provide continuity of govern- ae es A hares sa poh eiaave bee ale 
nae pe a changing environment. 1963-64 Op. Att'y Gen. 1987 Op. Att'y\Gen, No. 87-56, 

Legislature intended balance between internal Am. Jur, 2d, A.L.R. and C.J.S. references. — Re- 
and statewide administration. — The legislature in- fusal to submit to polygraph examination as ground for 


discharge or suspension of public employees or officers, 15 
A.L.R.4th 1207. 
81A C.J.S, States § 86. 


tended to strike a balance between the inherent power 
of a state agency or department to act administratively 
to adjust or organize itself internally so as to more effec- 
tively and efficiently carry out its duties, and the statutory 


10-9-3. Definitions. 


As used in the Personnel Act: 

A. "director" means the personnel director; 

B. "board" means the personnel board; 

C. "service" means the state personnel service credited by the Perethiiel Act, and includes all 
positions covered by the Personnel Act; 

D. “position” means any state office, job, or position of employment; 

E. "employer" means any authority having power to fill positions, in an agency; 

F. "agency" means any state department, bureau, division, branch or: administrative group 
which is under the same employer; aT 
' G.. "class" means a group of positions similar enough in powers and adh loa that they 
can be covered by the same qualifications and rate of pay; 

H. "test" means a test of the qualifications, fitness and ability, and imbldads tents that are ie 
ten, oral, physical or in the form of a demonstration of skill or any combination thereof; 

I. "employee" means a person in a position in the service who has Poe SPae his probationary 
period; and 
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J. "probationer" means a person'in a position in the service who is still in the probationary 
period for that position. 


History: 1953 Comp., § 5-4-30, enacted by Laws employees. N.M. Regulation & Licensing Dep't v. Lujan, 
1961, ch. 240, § 3, 1999-NMCA-059, 127 N.M. 233, 979 P.2d 744. 

. Effect on person contemplated by 28-15-1 NMSA 

ANNOTATIONS 1978. — If a person’contemplated by 28-15-1 NMSA 1978 


has gained the status of an "employee" as that term is de- 
fined by this section and the personnel board rules, he will 
have additional rights under the state personnel board 


Probationer. — Worker who had not completed the 
probationary period upon reentry into the classified 
service was not an "employee" within the meaning of 


Section 10-9-8 NMSA 1978 thus not entitled to appeal rules that a "probationer" would not. 1969 Op. Att'y Gen. 
rights. Clark v. N.M. Children, Youth & Families Dep't, No, 69-108. 1g § ‘ 
1999-NMCA-114, 128 N.M. 18, 988 P.2d 888. Employees not entitled to participate. — Since the 


Employer. — The regulation and licensing depart- employees of an intercommunity gas association worked 
ment was an employer within the definition found in the for a corporation controlled by three separate municipali- 
State Personnel Act (10-9-3E NMSA 1978) since it, not the _ties rather than for the state itself, such employees were 
New Mexico real estate commission (NMREC), hired the not entitled to participate under the provisions of the 
employee, employee's title fell under the department, em- State Personnel Act, 1966 Op. Att'y Gen. No, 66-07. 
ployee's hiring was approved by the superintendent of the Am. Jur, 2d, A.L.R. and C.J.S. references. — 81A 
department, and the power to control the administration C.J.S, States § 86. 
of NMREC necessarily includes the hiring and firing of its 


10-9-4. Coverage of service. 


The Personnel Act and the service cover all state positions except: 

officials elected by popular vote or appointed to fill vacancies to elective offices; 

members of boards and commissions and heads of agencies appointed by the governor; 

heads of agencies appointed by boards or commissions; 

directors of department divisions; 

those in educational institutions and in public schools; 

those employed by state institutions and by state agencies providing educational programs 

- and who are required to hold valid certificates as certified school instructors as defined in Sec- 
tion 22-1-2 NMSA 1978 issued by the public education department; | 

G. those in the governor's office; 

H. those in the state militia or the commissioned officers of the New Mexico state police divi- 
sion of the department of public safety; 

I. those in the judicial branch of government; 

J. those in the public defender department, upon implementation of personnel policies and 
rules by the public defender commission; 

K. those in the legislative branch of government; 

L. not more than two assistants and one secretary in the office of each official listed in Subsec- 
tions A, B and C of this section, excluding members of boards and commissions in Subsection B of 
this section; 

M. those of a professional or scientific nature that are temporary in nature; 

N. those filled by patients or inmates in charitable, penal or correctional institutions; 

O... state employees if the board in its discretion decides that the position is one of policymak- 
ing; and 

P. disadvantaged youth under twenty-two years of age oszulan enrolled or to be enrolled in 
a secondary educational institution approved by the public education department or in an accred- 
ited. state institution of advanced learning or vocational training and who are to be employed for 
not more than seven hundred twenty hours during any calendar year: 

(1) .the term "disadvantaged youth" shall be defined fon PONE of this eee lie by 
regulation duly promulgated by the board; and 
(2). the board shall: 
(a) require that all the criteria of this subsection have been met; 
(b) establish employment lists for the certification of the highest-standing Fe ey 
to the prospective employers; and 
(c) establish the pay rates for such employees. 


MO Ow > 
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History: 1953 Comp., § 5-4-31, enacted by Laws 
1961, ch. 240, § 4; 1963, ch. 200, § 2; 1967, ch. 181, § 1; 
1969, ch. 126, § 1; 1975, ch. 182, § 1; 1977, ch. 247, § 45; 
1979, ch, 202, § 6; 1981, ch, 339, § 5; 1987, ch. 254, § 15; 
1989, ch. 204, § 10; 1990, ch. 20, § 1; 2014, ch. 78, § 1. 

The 2014 amendment, effective May 21, 2014, allowed 
the public defender commission to adopt personne! poli- 
cies and rules to exempt department employees from the 
Personnel Act; and added Subsection J, 


ANNOTATIONS 


Due process requirements. — New Mexico has rec- 
ognized that nonpolicymaking officials are entitled to due 
process before they may be dismissed, but members of 
boards and commissions and heads of agencies appointed 
by the governor are not entitled to the State Personnel 
Act's notice and hearing requirements preceding dis- 
missal of state employees. Mitchell v. King, 537 F.2d 385 
(10th Cir. 1976). 

Removal of personnel from policy-making posi- 
tions. — By exempting members of boards and commis- 
sions and agency heads from the Personnel Act, under 
Subsection B, the legislature acknowledges that such 
policy-making positions are different from other types of 


employment positions and that such category of persons . 


are not entitled to hearings, provided for by 10-9-13H 
NMSA 1978, before removal from their positions. State ex 
rel. Duran v. Anaya, 1985-NMSC-044, 102 N.M. 609, 698 
P.2d 882. 

The Personnel Act applies to all state emplayned 
unless specifically excluded. — Where, in 2015, the 
newly elected New Mexico attorney general, before tak- 
ing office, terminated certain employees within the office 
of the attorney general (OAG), and where the employees 
appealed to the state personnel board (board) claiming 
that 10-9-4 NMSA 1978 made all employees of the OAG 
classified employees who could not be discharged without 
the procedural protections of the Personnel Act, 10-9-1 to 
-25 NMSA 1978, and where the attorney general claimed 
that all employees of the OAG are exempt because they 
all serve at the pleasure of the attorney general pursuant 
to 8-5-5 NMSA 1978, the board erred in concluding that 
it did not have subject matter jurisdiction to hear the em- 
ployees' appeal on the ground that the employees were not 
entitled. to the protections of the Personnel Act, because 
the Personnel Act, as a comprehensive revision of the law 
on the subject of state public employment, supersedes 8- 
5-5 NMSA 1978, and the plain language of this section 
specifically provides that the Personnel Act applies to "all 
state positions" except those falling within specific cat- 
egories. Landau v. N.M. Att'y Gen., 2019-NMCA-041, cert. 
denied. 

Purposes underlying exemptions. — The purposes 
underlying the exemption of certain classes of employees 
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are not to preclude them from benefits such as vacation 
and sick leave. 1969 Op. Att'y Gen. No, 69-47. 

Meaning of "division". — In determining whether 
departments are "divisions" for purposes of Personnel 
Act. coverage, it is well to keep in mind that there is 
nothing magic in the word "division"; whether a sub- 
division of a governmental agency is termed a unit, 
department, bureau or something else is not the de- 
termining factor. Rather the critical determination is 
whether the subdivision is a major component within 
the internal administrative framework of the state 
agency, with certain policy-making powers vested in the 
head of the "unit"; if so, the department or unit is a "di- 
vision" within the meaning of the Personnel Act, 1963- 
64 Op. Att'y Gen. No. 63-90. .. 

Certain positions exempt. — The fallow ine depart- 
ments, agencies, offices, etc., are exempt from the Person- 
nel Act because they are neither (1) not state positions 
within the meaning of the act or (2) they are not official 
state agencies within the meaning of the act: district 
judges, New Mexico historical society and probation offi- 
cers. 1961-62 Op. Att'y Gen. No. 61-28. 

Employing agency's determination of exemption 
prima facie correct. — When an employing agency em- 
ploys a person to hold an exempt position and so notifies 
the personnel department (personnel director), the deter- 
mination by the employing agency is to be considered as 
prima facie correct. 1963-64 Op. Att'y Gen. No. 63-105. 

Status of classified employees upon transfer to 
successor department. — If classified personnel of 
a department are transferred to a new, supplanting de- 
partment, the personnel retain the same classified status 
and position that they held in the former department and 
are thus within the coverage of the Personnel Act, 10-9-1 
NMSA 1978 et seq.; if a classified position is to become 
exempt from the provisions of the Personnel Act, then it 
must first become vacant. 1983 Op. Att'y Gen. No. 83-03. 

Associate museum directors exempt. — The four 
associate directors of the museum of New Mexico are ex- 
empt from the Personnel Act under Subsection C. 1961-62 
Op. Att'y Gen, No. 62-19. 

Judicial employees are specifically exempt from 
the Personne! Act. 1969 Op, Att'y Gen. No. 69-47. 

Coverage of insurance department personnel. 
— All insurance department personnel are covered un- 
der the Personnel Act except those, if any, who have been 
properly excluded under the provisions of this section, 
1964 Op. Att'y Gen, No. 64-121. 

Classification of corrections department teach- 
ers. — Teachers employed by the department of correc- 
tions should be classified as state employees under the 
State Personnel Act. 1974 Op. Att'y Gen. No. 74-02. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S. States § 86. 


10-9-4.1. Personnel Act; rocky mountain information network 
employees; exemption from coverage. 


A. Notwithstanding the provisions of Section 10-9-4 NMSA 1978, all employees of the rocky 
mountain information network who commence employment on or after the effective date of this 
act are exempt from coverage under the Personnel Act. 

B. Notwithstanding the provisions of Section 10-9-4 NMSA 1978, any. een haved of the ney 
mountain information network who was employed prior to the effective date of this act may elect 
to become exempt from coverage under the Personnel Act by filing a written election to do so with 
the director of the rocky mountain information network and the director of the state personnel 
office. An election is effective upon filing and shall be irrevocable so long as the employee remains 
employed by the rocky mountain information network. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-9-5 PUBLIC OFFICERS AND EMPLOYEES 10-9-6 


C. As used in this section, "rocky mountain information network" means that project funded by 
the United States department of justice, regulated by the provisions of 28 Code of Federal Regula- 
tions, Part 23, created as part of the regional information:sharing systems program established by 
the United States department of justice and serving law enforcement agencies in the states of New 
Mexico, Arizona, Nevada, Colorado, Wyoming, Montana, Idaho and Utah. 


Compiler's notes. — The phrase "effective date of this 
act", referred to in Subsections A and B, means June 19, 
1987, the effective date of Laws 1987, ch. 337. 


History: Laws 1987, ch. 337, § 1. 


10- 9-5. Public officers and public employees: executive branch; annual 
exempt salaries plan. 


A. The.department of finance.and administration shall prepare, by December 1 of each year, an 
exempt salaries plan for the governor's approval. The plan shall specify salary ranges for the fol- 
lowing public officer and public employee positions of the executive branch of government: 

(1). members of boards and commissions appointed by the governor; _ 

(2) ‘heads of agencies or departments appointed by the governor; 

(3) heads of agencies or departments appointed by the respective boards avid commissions 
of the agencies; 

(4) directors of department divisions; 

(5) employees in the governor's office; 

(6) positions in the state militia and the commissioned officers of the New Mexico state 
police division of the department of public safety; 

(7) assistants and secretaries in the offices of each official covered by Parasraphs (2), (3) 
and (10) of this. subsection; 

(8) positions of a professional or scientific nature which are temporary in nature; 

(9) state employees whose positions the personnel board has classified as policy-making 
positions and exempt employees of elective public officials; and 

(10) secretaries of departments appointed by the governor. 

B. Excluded from the provisions. of this section are employees of the commission on hipWer 
education and employees of state educational institutions named in Article 12, Section 11 of the 
constitution of New Mexico: 

C. The exempt salaries plan for the ensuing fiscal year, as prepared by the department of fi- 
nance and:administration and approved by the governor, shall be published as a part of the execu- 
tive budget document presented to the legislature at its next regular session following the prepa- 
ration of the plan. 

D.. Upon the governor's approval, the plan shall take effect at the beginning of the subsequent 
fiscal year. | 


History: 1953 Comp., § 5-4-31.1, enacted by Laws 
1978, ch. 96, § 1; 1979, ch. 6, § 1; 1979, ch. 202, § 7; 1987, 
ch, 254, § 16; 1989, ch. 204, § 11. 

Repeals and reenactments, — Laws 1978, ch. 96, 
§ 1, repealed 5-4-31.1, 1953 Comp. (former 10-9-5 NMSA 
1978), relating to annual exempt-salaries plan: for public . 
officers and employees in the executive branch, and en- 
acted a new 10-9-5 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Va- 
lidity of statutory classifications based on population, 
governmental employee salary or pension statutes, 96 
A.L.R,3d 538. . ' 

67 C.J.S. Officers and Public Employees § 226. 


10-9-6. Certified school instructors previously employed under the 
| provisions of the Personnel Act. | 


Certified school instructors who were employed as certified school instructors by Previn insti- 
tutions or state agencies under the provisions of the Personnel Act prior to July 1,.1974, may 
elect to continue to be employed under the Personnel Act. Certified, school instructors who elect 
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to continue under the Personnel Act shall file a notice of such election with the personnel director 


prior to the effective date of this act. 


History: 1953 Comp., § 5-4-31.2, enacted by Laws 
1975, ch. 182, § 2. 


10-9-7. Certain rules changes requiring legislative approval. 


The state personnel office shall not spend any of its appropriation for the promulgating or filing 
of rules, policies or plans which have significant financial impact or which would require signifi- 
cant future appropriations to maintain without prior, specific legislative approval. 


History: 1953 Comp., § 5-4-31.3, enacted by Laws 
1976, ch. 11, § 1; 1980, ch. 6, § 1; 1984, ch. 7, § 1. 


ANNOTATIONS 


Rules consistent with section. — Rules of labor- 
management relations fully protected the legislature's ap- 
propriations power since they expressly prohibited any vi- 
olation of Section. 10-9-7 NMSA 1978, and_since collective 
bargaining agreements entered into could only commit 
funds for purposes for which they had been appropriated, 


there would be "prior, specific legislative approval". Local 
2238 of AFSCME v. Stratton, 1989-NMSC-003, 108 N.M. 
163, 769 P.2d 76. 

1983 rules violative of section. — The current rules 
for labor-management relations promulgated by the per- 
sonnel board in 1983 were promulgated in violation of this 
section, since the rules contain numerous provisions that 
have, or are likely to have, a significant financial impact 
and since no specific, prior legislative approval was given 
for the promulgation. 1987 Op. Att'y Gen. No. 87-41. 


10-9-8. Personnel board; appointment. 


The personnel board is created, and shall be composed of five members appointed by the gov- 
ernor and confirmed by the senate, who shall serve staggered terms of five years each with one 
board member's term expiring each year. No person shall be a member of the board or eligible for 
appointment to the board who is an employee in the service, holds political office or is an officer of 


a political organization. 


History: 1953 Comp., § 5-4-32, enacted by Laws 
1961, ch. 240, § 5; 1980, ch, 47, § 1. 


ANNOTATIONS 


Meaning of "political office". — Under the theory 
advanced by a Kentucky court, any person who is elected 
by the voters to a public office would be deemed holding 
a political office within the intent of Laws 1961, ch, 240, 
8§ 5 and 15 (this section and 10-9-21 NMSA 1978). This 
would be so even if the election were conducted along 


what is commonly known as nonpartisan lines rather 
than political party lines. The term "political office" ap- 
plies to every elected public office within the state in- 
cluding, but not limited to state elected positions, county 
elected positions and municipal elected positions, even 
if conducted along nonpartisan lines. 1961-62 Op. Att'y 
Gen, No. 61-53. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees §§ 4, 15 et seq. 


10-9-9. Board members; pay; meetings. 


Each board member shall be paid per diem and mileage according to the Per Diem and Mileage 
Act [Chapter 10, Article 8 NMSA 1978] when traveling on board business. The board shall meet at 
the call of the chairman but in the absence of such call, at least once every two months. 


History: 1953 Comp., § 5-4-33, enacted by Laws 
1961, ch. 240, § 6; 1967, ch. 181, § 2. 


10-9-10. Board duties. 
The board shall: 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 67 
C.J.S. Officers and Public Employees §§ 224, 225; 73 C.l.S. 
Public Administrative Law and Procedure § 19. 


A. promulgate regulations to effectuate the Personnel Act; 
B. hear appeals and make recommendations to employers; 
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C. hire, with the approval of the governor, a director experienced in the field of barsannel 
administration; Woe 
D. review budget requests prepared by the director for the TDEHA iota of the personnel program 

and make appropriate recommendations thereon; 

E. make investigations, studies and audits necessary to the proper adminiabhGeh of the 
Personnel Act; 

F. make an annual report to the governor at the end of each fiscal year;., ie 

G. establish and maintain liaison with the general services department; and 

H. represent the public interest in the improvement of personnel administration in the system. 


History: 1953 Comp., § 5-4-34, enacted by Laws Collective bargaining authority. — In New Mexico, 
1961, ch. 240, § 7; 1968, ch. 200, § 3; 1967, ch. 181, § 3; there is an implied authority to bargain collectively in 
1988, ch. 301, § 21. the public sector as an incident to the express grant of 

Cross references, — For the Public Records Act, see authority under the Personnel Act. Local 2238. of AF- 
Chapter 14, Article 3 NMSA 1978. SCME v. Stratton, 1989-NMSC-003, 108 N.M. 163, 769 

P.2d 76. 
ANNOTATIONS Effect of word "shall". — The word "shall" in this sec- 
_ Rules adopted by board may not abridge statu- tion appears to place a mandatory duty upon the board 
tory rights and duties, — The board has the statutory to promulgate rules and regulations to effectuate the Per- 


authority to adopt rules; however, the rules adopted may sonnel Act. 1963-64 Op. Att'y Gen. No. 64-22: 
not abridge the rights or duties.imposed by statute, State Classification under rule-making authority. — 


1. NM. State High Dep'tv. Silva, 1982-NMCA-121, Under the rule-making authority of this section and Sec- 
O8 NM. 549, BBO Bot bee ili N tion 10-9-18 NMSA 1978 the state personnel board has 


Board acts in quasi-judicial capacity in hear- a limited and restricted right to classify as confidential 
ing appeals. — In hearing administrative appeals by certain portions of an individual's personnel file which 
employees from agency action, as distinguished from its would not otherwise be made available to the state un- 
function in adopting rules and creating policy, the state less on a confidential or restricted basis. 1963-64 Op. Att'y 


personnel board acts in a quasi-judicial capacity rather Gen, No. 64-19. 
than a policy-making function. Montoya v, Dep't of Fin. & ‘Am. dur. 2d, A.L.R. and C.J.S. references. — 67 
Admin., 1982-NMCA-051, 98 N.M. 408, 649 P.2d 476, Coh-8, Oftcere and Public Employees § 197. 


10-9-11. Board and office administratively attached to general services 
department. 


The board and the state personnel office are administratively attached, as defined in. the Execu 
tive Reorganization Act [9-1-1 to 9-1-10 NMSA 1978], to the general services department. 


History: 1953 Comp., § 5-4-34.1, enuidtent by Laws 
1977, ch. 247, § 47; 1983, ch. 301, § 22. 


10-9-12. Director duties. 


The director shall: 

A. supervise all administrative and technical personnel activities of the atate; 

B. | act as secretary to the board; 

C. establish; maintain and publish annually a rdster of all employees of the state, showing for 
each employee his division, title, pay rate and other pertinent data; — 

D. make annual reports to the board; 

E. recommend to the vodrd rules he considers necessary or desirable to effectuate the Person- 
nel Act; and 

F. supervise all tests nid prepare Hats of persons passing them to submit to prospective em- 
ployers. 


History: 1953 Comp., § 5-4-35, enacted by Laws Personnel director was not entitled to unemploy- 
1961, ch. 240, § 8; 1967, ch. 181, § 4. ment compensation. — Where petitioner, who was ter- 
minated from petitioner's position as personnel director, 


ANNOTATIONS sought unemployment compensation; and pursuant to 

State law designates the position of personnel di- ~ ‘the Personnel Act, the personnel director is the admin- 
rector to be a major advisory position. Perez uv N.M. _ istrative director of a governmental office in charge of 
Dep't of Workforce Solutions, 2014-NMCA-035, Personnel Act matters throughout the entirety of state 
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government, ‘must supervise and advise other .employ- is designated pursuant to state law as'a major advisory 
ees, agencies, departments, divisions, bureaus, sections, position which is subject to the exclusion in 51-1-44(A)(5) 
boards and commissions in regard to personnel issues and (a) NMSA 1978. Perez v. N.M. Dep'tof Workforce Solutions, 
problems, and must recommend and advise the entity re- 2014-NMCA-035. 

sponsible for adopting rules for administration of the Per- Am, Jur. 2d, A.L.R. and C.J.S. references, — 67 


sonnel Act, petitioner was not entitled to unemployment C.J.S. Officers and Public Employees § 197. 
compensation because the ‘position of personnel! director 


10-9-13. Rules; adoption; coverage. 


Rules promulgated by the board shall be effective when filed as required by law. The rules shall 
provide, among other things, for: 

A. a classification plan for all positions in the service; 

B. a pay plan for all positions in the service; 

C. competitive entrance and promotion tests to determine the qualifications, fitness and ability 
of applicants to perform the duties of the position for which they apply. Such rules shall also pro- 
vide for the awarding to those applicants having a passing grade of two preference points for each 
year of residency in New Mexico not to exceed a total of ten preference points; 

D. exemption from competitive entrance tests for those professional persons applying for classified 
positions in the service who possess recognized registration or certification by another state agency; 

E. a period of probation of one year during which a probationer may a discharged or selmoked 
or returned to the eligible list without benefit of hearing; 

F. the establishment of employment lists for the certification of the hipneat standing candi- 
dates to the prospective employers and procedure to be followed in hiring from:the lists;. 

G. hours of work, holiday and leave; 

H. dismissal or demotion procedure for employees. in the service, including. presentation of 
written notice stating specific reasons and time for the employees to reply thereto, in writing, and 
appeals to the board; 

I, the rejection of applicants who fail to meet reasonable requirements as to age, physical con- 
dition, training, experience or moral conduct;.and 

‘J. employment of any apparently qualified applicant for a period of not more than ninety days 
when an emergency condition exists and there are no applicants available on an appropriate ,em- 
ployment list.as provided i in Subsection F of this section. The applicant, if employed, shall be paid 
at the same rate as a comparable position covered by the Personnel Act. 


History: 1953 Comp., § 5-4-36, enacted by Laws the handbook's internal grievance procedures before filing 
1961, ch. 240, § 9; 1963, ch. 200, § 4; 1967, ch. 181, § 5; the breach of contract action based.on an alleged failure 
1975, ch. 26, § 1; 1983, ch. 28, § 2. of the university to follow policies in the handbook. Lucero 

v. Board of Regents of U.N.M., 2012-NMCA-055, 278 P.3d 
ANNOTATIONS 1043, cert. denied, 2012-NMCERT-004. 


etc : Claim under the Human Rights Act was not 
Employee must comply with internal grievance barred by the Personnel Act. — The protections 


procedures. — An employee must substantially comply against discrimination and retaliation contained in the 
with mandatory internal grievance procedures contained Human Rights Act, Section 28-1-INMSA 1978 et seq., ap- 
in an employee manual or handbook before filing suit for ply to probationary employees of the state who have been 
breach of contract claims based on an alleged failure of discharged pursuant to the Personnel Act. Rodriguez uv. 
an employer to follow its employment policies. Lucero v. N.M. Dep't of Workforce Solutions, 2012-NMCA-059, 278 
Board of Regents of UN.M., 2012-NMCA-055, 278 P.3d P3d 1047. 
1043, cert. denied, 2012-NMCERT-004. Where the employee was hired as. a probationary em- 
Where a university manager was terminated by the ployee of the department of workforce solutions; while the 
university; the manager did not follow the grievance pro- employee was.a probationary employee, the employee was 
cess contained in the university's employee handbook by given notice of dismissal.from the employee's position pur- 
filing a grievance; the handbook governed the manager's suant to the Personnel Act, which permitted the depart- 
employment with the university, and the manager filed ment toterminate the employee without.cause; as a pro- 
an action in district court for breach of contract and bationary employee, the employee had no property interest 
wrongful termination alleging that the employee hand- in continuing employment; and the employee filed a claim 
book created a contract and that the university breached under the Human Rights Act, Section 28-1-INMSA 1978 
the contract by failing to abide by the handbook's policies et seq., alleging discrimination and retaliation based on 
and procedures governing workplace performance, disci- sex.and age, the employee had a right to pursue the claims 


plinary action, a harassment-free workplace, employer- under the Human Rights Act.Rodriguez v. N.M. Dep't of 

employee relations, progressive discipline and by disci- Workforce Solutions, 2012-NMCA-059, 278 P.3d 1047. 

plining the manager without just cause, the manager's Misconduct. — The actions of appellant in direct con- 

claims were barred because the manager failed to exhaust travention of appellant's: superior's instructions to stop 
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yelling at others at the staff meeting was a sufficient basis 
upon which appellant's supervisors, the state personnel 
board and the district. court could reasonably find miscon- 
duct by the appellant within the definition of Rule 14.7(C) 
of the state personnel rules; the appellant had the status 
of a supervisor and as such, appellant's behavior and con- 
duct while on duty and while serving the public and in- 
dividuals who had business with the agency affected the 
efficiency of the agency. Romero v. Employment Sec. Dep't, 
1984-NMCA-111, 102 N.M. 71, 691 P.2d 72. 

Rules adopted by board may not abridge statu- 
tory rights and duties. — The board has the statutory 
authority to adopt rules; however, the rules adopted may 
not abridge the rights or duties imposed by statute. State 
ex rel. N.M. State Highway Dep't v. Silva, 1982-NMCA-121, 
98 N.M. 549, 650 P.2d 833. 

Accrual of annual vacation leave. — Juvenile proba- 
tion officers and their staff who were transferred from the 
New Mexico judicial branch to the New Mexico executive 
branch pursuant to the Youth Authority Act, Laws 1988, 
ch. 101, § 8, were not permitted to continue to accrue an- 
nual vacation leave at judicial branch rates under § 47(C) 
of the act. The rate of accrual of annual leave was not an 
"accrued benefit" under the plain meaning and structure of 
§ 47(C), which clearly required transferred juvenile proba- 
tion officers to accrue annual leave at Personnel Act rates 
from the time of transfer to the executive branch. Whitely v. 
N.M. State Personnel Bd., 1993- NMSC- 019, 115 N.M. 308, 
850 P.2d 1011. 

Removal of personnel esti policy-making posi- 
tions. — By exempting members of boards and commis- 
sions and agency heads from the Personnel Act under Sec- 
tion 10-9-4B NMSA 1978, 'the legislature acknowledges 
that such policy-making positions are different from other 
types of employment positions and that such category of 
persons are not entitled to hearings, provided for by Sub- 
section H of this section, before removal from their posi- 
tions. State ex rel. Duran v, ADA: 1985-NMSC-044, 102 
N.M. 609, 698 P.2d 882. 

Collective bargaining contracts with governmental 
employees cannot in any way conflict with, contradict, ex- 
pand or enlarge the rules of labor-management relations 
adopted by the state personnel board or any other govern- 
mental entity acting in this regard. The same applies to 
any merit system in place or to be adopted in the future. 
Local 2238 of AFSCME v. Stratton, 1989-NMSC-008, 108 
N.M. 163, 769 P.2d 76. 

Change of definition that denied sick leave in- 
centive benefit. — Where a collective bargaining 
agreement permitted employees who were assigned to 
shift work in a twenty-four hour facility and who did 
not utilize sick leave for a calendar quarter to receive 
eight hours of administrative leave; after an arbitra- 
tor decided that the sick leave incentive benefit did not 
apply only’ to workers who worked an assignment that 
constituted an unending twenty-four-hour coverage of 
the job, the state personnel board adopted a regulation 
that defined "shift work schedule" to be a normal work 
schedule assigned to an employee as part of a rotating 
group of individuals that must continuously maintain a 
twenty-four hour operation; and the union claimed that 
some state agencies had in the past given the’sick leave 
incentive to workers working in a twenty-four-hour fa- 
cility even when the workers did not work in a posi- 
tion requiring continuous shifts within a twenty-four 
hour period, that the state used the new definition to 
deny the benefit to workers in jobs that'did not require 
twenty-four hour coverage, that the board’ attempted 
to circumvent the arbitrator's decision by adopting a 
definition that was the opposite of the definition the 
arbitrator had adopted, that the regulation denied sick 
leave incentive pay that the state had contractually 
agreed to provide and had paid in the past, and that the 
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regulation impaired the agreement in violation of the 
Contract Clause of the United States Constitution and 
the New Mexico Constitution, the union's complaint ad- 
equately pled that the regulation would substantially 
impair an existing contract right so as to make the 
regulation unconstitutionally retroactive and stated a 
cause of action on which relief could be granted. AF- 
SCME Council 18 v. State of N.M., 2013-NMCA-106. 

No valid delegation of authority to promulgate 
rules, — The words "among other things" at the beginning 
of this section do not constitute a valid delegation of legisla- 
tive power, authorizing the personnel board to promulgate 
rules allowing state employees to bargain collectively with 
state agencies, since the state constitution commits New 
Mexico to the doctrine of separation of powers and vests 
the legislative powers in the legislature. It is fundamental 
that no one of the three branches can delegate effectively 
any of the powers which belong to it. 1987 Op. Att'y Gen. 
No. 87-41, overruled. by Local 2238 of AFSCME v, Stratton, 
1989-NMSC-008, 108 N.M. 163, 769.P.2d 76. 

No presumptive ratification of rules, — Legisla- 
tive acquiescence in and ratification of the rules for labor- 
management relations promulgated by. the personnel 
board should not be presumed because the legislature 
did not disapprove collective bargaining when it amended 
this section in 1975 and Section 10-9-18 NMSA 1978 in 
1980, 1987 Op. Att'y Gen. No. 87-41. 

Requiring physical examination. — The state per- 
sonnel board has the authority to require a physical ex- 
amination of all applicants for employment. 1963-64 Op. 
Att'y Gen. No, 64-22. 

Harmonization with other act. — The Personnel 
Act can be harmonized with the provision in the General 
Appropriation Act that "insurance department personnel 
shall have qualifications as established by the superinten- 
dent of insurance." 1964 Op. Att'y Gen. No. 64-121. 

Granting of overtime pay or time-off. — There is 
no prohibition against the cattle sanitary board (now live- 
stock board) paying its employees engaged in inspecting 
meat overtime pay or granting compensatory time-off for 
the extra hours worked. 1967 Op. Att'y Gen. No. 67-20. 

Generally, as to specific work hours. — There is no 
requirement contained in the New Mexico constitution or 
statutes that work be done at any specific hours of the day. 
1967 Op. Att'y Gen. No. 67-89. 

Eight-hour days. — There is no specific requirement, 
either constitutional or statutory, requiring that employ- 
ees of the state work an eight-hour day. 1967 Op. Att'y 
Gen. No. 67-89, 

Classification of personnel file as confidential. — 
Under the rule-making authority of this section and 10- 
9-10 NMSA 1978, the state personnel board has a limited 
and restricted right to classify as confidential certain por- ~ 
tions of an individual's personnel file which would not oth- 
erwise be made available to the state unless on a confiden- 
tial or restricted basis. 1963-64 Op. Att'y Gen. No. 64-19. 

Salary matter of public record. — An employee's 
salary, kept and published under this section, is a matter 
of public record under 14-2-1 NMSA 1978, 1968 Op. Att'y 
Gen. No. 68-110. 

Test score and position. — A job applicant's test 
score and position on an eligibility list under this section, 
possessed by the state personnel office, is a public record 
under 14-2-1 NMSA 1978. 1968 Op. Att'y Gen, No. 68-110, 

Medical and employment histories. — The medical 
history and employment history solicited from an appli- 
cant's previous employer, under this section, are not pub- 
lic records under 14-2-1 NMSA 1978, 1968 Op, Att'y Gen. 
No. 68-110. 

Generally, as to employment termination and 
pay. — Terminal leave pay is available to involuntarily 
terminated employees at the discretion of the appointing 
authority. Terminal leave pay is available to voluntarily 
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resigning employees as a matter of right. The only limita-_ 


tions upon the power of the appointing authority to dis- 
miss are that notice must be given in writing to the dis- 
missed employee and an authorized reason for dismissal 
must be stated therein. The only limitation on the right 
of the voluntarily resigning employee to terminal pay is 
the requirement that he must give 14 days' notice to the 
appointing authority. 1959-60 Op, Att'y Gen. No. 60-213. 

Physician dismissal by miners' hospital board. 
— The miners' hospital board may dismiss a physician in 
their employment for not abiding by the rules and regula- 
tions of the hospital board, but the physician has the right 
to appeal the dismissal to the personnel board, 1964 Op. 
Att'y Gen. No. 64-130. 

Dismissal of employees. — The miners' hospital 
board has the power to remove or discharge any employee, 


PERSONNEL 


10-9-14 


but it must exercise this, power in accordance with the 
rules promulgated by the personnel board. 1964 Op. Att’ y 
Gen. No, 64-130. 

Right to board hearing. — An employee covered by 
the Personnel Act has a right to a personne! board hearing 
on his dismissal when the reason given for the dismissal 
is administrative change and a reduction in personnel. 
1961-62 Op. Att'y Gen. No. 62-138. 

Law reviews. — For note, "Public Labor Disputes - A 
Suggested Approach for New Mexico," see 1 N.M. L, Rev. 
281 (1977), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — What 
constitutes unfair labor practice under state employee re- 
lations act, 9 A.L.R.4th 20. 

67 C.J.S. Officers and Public Employees § 197. 


10-9-13.1. Legislative finding; purpose of act. 


The legislature finds that residents of the state are a valuable resource in state employment 
because of their dedication and commitment to the state they live in. Therefore, the purpose of this 
act [10-9-13, 10-9-13.1 NMSA 1978] is to encourage residents to remain in the state rather than 
moving out of state because of unsatisfactory employment opportunities in New Mexico. 


History: Laws 1983, ch. 28, § 1. 


10-9-13.2. Veteran's preference. 


A. In establishing the list of eligibles for appointment, the board shall provide preference 
points for veterans honorably discharged from the armed forces of the United States. Veterans 
with a service-connected disability shall be awarded ten points over and above their regular test 
scores. Veterans without a service-connected disability shall be awarded five points over and above 
their regular test scores. 

B. The board shall determine the rank on any employment list by adding the points to the vet- 
eran's final passing grade on the examination after the veteran has submitted proof of having sta- 
tus as a veteran at the time of application for employment with a state agency. In the case of a vet- 
eran having a service-connected disability, the veteran shall provide proof of a service-connected 
disability in the form of a certification by the federal veterans' administration. A veteran with or 
without a service-connected disability shall have his name placed on the list in accordance with 


the numerical rating of other veterans and nonveterans. 


History: Laws 1989, ch. 43, § 1 and Laws 1989, ch. 
284, § 1. 

Cross references. — For act's purpose of encouraging 
residents to remain in state because of favorable employ- 
ment opportunities, see 10-9-13.1 NMSA 1978, 

For reemployment of person in armed forces, see 28-15-1 
NMSA 1978. 

Compiler's notes. — Laws 1989, ch. 43, § 1 and 
Laws 1989, ch, 284, § 1 enacted virtually identical ver- 
sions of this section, Subsection A was identical in both 
versions, but Subsection B in the Laws 1989, ch. 43, § 1 
version read "The board shall determine the rank on 
any employment list by adding the points to the vet- 
eran's final passing grade on the examination after 
the veteran has submitted proof of having status as a 


veteran at the time of application for employment with 
a state agency, In the case of having a service-connected 


disability, the veteran shall provide proof of a service- 


connected disability in the form of a certification by the 
United States veterans’ administration. A veteran in 
both five and ten point categories shall have his name 
placed on the list in accordance with the numerical rat- 
ing of other veterans and nonveterans." The section was 
set out as enacted by Laws 1989, ch. 284, § 1. See 12-1-8 
NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S, Officers and Public Employers §§ 37 to 39. 


10-9-14. Blind not barred from competitive examination; method of 


testing. 


A. No agency or officer of the state or any of its political subdivisions shall prohibit, prevent, 
disqualify or discriminate against any blind person, otherwise qualified, from registering, taking 
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or competing in a competitive entrance or promotion test for any position for which the blind per- 


son makes application. 


B. . The state personnel board and all political subdivisions of the state which require com- 
petitive or promotion tests for any position shall provide an adequate and equal test by an 
appropriate method for any blind person requesting such a test at the time of submitting his 


application. 


' History: 1958 Comp., § 5-4-36.1, enacted by Laws 
1967, ch. 71, § 1. 

Cross references. — For Gemnivion of’ 'agency", see 10- 
9-3 NMSA 1978, 

For the Handicapped Rmployiledt Act, see 28- 10-9 
NMSA 1978 et seq. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public ges che §§ 15, 16, 60; 61; 81A 
C.J.S, States § 86. 


10-9-15. Duties of state officers and employers. 


All officers and employers of the state shall comply with the Personnel Act. All employers shall 
hire employees only from. employment lists of applicants who meet prescribed minimum require- 
ments and have passed the prescribed tests, provided by the director. All officers and employers 
shall furnish any records:or information which the director or the board requests. 


History: 1953 Comp., § 5-4-37, enacted by Laws 
1961, ch. 240, § 10. 

Cross references. — For definition of "employer", see 
10-9-3 NMSA 1978. 


does not exempt state employees in journeyman occupa- 
tions from obtaining a certificate of competency. 1981 Op. 
Att'y Gen. No. 81-11. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 


JS. i 197. 
ANNOTATIONS C.J.S. Officers and Public Employees § 197 


Employees in journeyman occupations must ob- 
tain certificate of competency. — The Personnel Act 


10-9-16. Status of present employees. 


All employees of the state holding positions brought into ion clafihified service by the Personnel 
Act shall be continued in their positions and become regular employees without original*examina- 
tions, if they have held the position for at least one year immediately prior to the effective date of 
the Personnel Act, All other employees of the state holding positions brought into the service by 
the Personnel Act shall be continued in their positions as probationers until they have, not later 
than one year from the effective date of the Personnel Act, taken and passed a qualifying test. pre- 
scribed by the director for the position held. An employee who fails to qualify shall be dismissed 
within thirty days after the establishment of an employment or promotion list for his position. 
Nothing in the Personnel Act shall preclude the reclassification or reallocation of any position held 
by anincumbent.. | 

This section shall not apply to employees of the grant-in-aid agencies whose status’ as employees 
or probationers shall be recognized under rules to be promulgated by the board. 


History: 1953 Comp., § 5-4-38, enacted by Laws 
1961, ch. 240, § 11. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S, Officers and Public Employees §§ 60, 61, 64. 


10-9-17. Certification of payroll. 

No person shall make or approve payment for personnel services to any person in the service, 
unless the payroll voucher or account of the pay is certified by the csilcan that the person being 
paid was employed in accordance with the Personnel Act. 

History: 1953 Comp., § 5-4-39, enacted by Laws 
1961, ch. 240, § 12. 
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ANNOTATIONS 


Only concern of personnel department. (person- 
nel director) under this section is to certify whether 
the person shown on a payroll voucher is employed in ac- 
cordance with the Personnel Act, and this would involve 
such matters as eligibility for the particular covered posi- 
tion at the particular salary shown on the payroll voucher. 
1963-64 Op. Att'y Gen. No. 63-105. 

Certification authority applies only to positions 
covered under Personnel Act. 1963-64 Op. Atty Gen. 
No. 63-105. 

The status and compensation of unclassified (exempt) 
employees is of no concern to the personnel department 
(personnel director), as its statutory authority is limited 
to the "service" defined in Subsection C of Section 10-9-3 
NMSA 1978, 1963-64 Op. Att'y Gen. No. 63-105. 

Department of finance and administration cor- 
rects computation errors. — If an objection of the 
personnel office (personnel director) to a payroll voucher 
goes to errors in computation or something of like nature, 
it is for the department of finance and administration to 
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see that such errors are corrected. 1963-64 Op. ees Gen. 
No. 63-105. 

Exemption questions determined by attorney 
general. — The department of finance and administra- 
tion is to honor a payroll voucher so long as ‘it meets that 
department's requirements, but if the personnel depart- 
ment is of the opinion that a position is not exempt from 
coverage under the Personnel Act, a legal question involv- 
ing statutory interpretation arises, and the matter should 
be referred to the office of the attorney general for deter- 
mination, 1963-64 Op. Att'y Gen. No. 63-105. 

Employing agency's determination of exemp- 
tion prima facie correct..— When an employing 
agency employs a person to hold a’ position which is 
exempt from coverage under the’ Personne! Act and so 
notifies the personnel department (personnel director), 
the determination by the employing agency is to be con- 
sidered as prima facie correct. 1963-64 Op. Att'y Gen. 
No. 63-105. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public awe § 238; 81A C.J.S. 
States § 86. 


10-9-18. Appeals by employees to the board. 


A. An employee who is dismissed, demoted or suspended may, within em ae after the dis- 
missal, demotion or suspension, appeal to the board. The appealing employee and the agency whose 
action is reviewed have the right to be heard publicly and to present facts pertinent to the appeal. 

B. An applicant denied permission to take an examination or who is disqualified may appeal 
to the board. 

C. The technical rules of evidence shall not apply to appeals'to the board. 

D. Arecord shall be made of the hearing, which shall be transcribed if there is an appeal to the 
district court. Costs of the transcripts, including one copy for the board, shall be paid initially by 
the agency. The cost of the transcripts may be assessed by the court to the losing party on appeal. 

E. The board may designate a hearing officer who may be a member of the board or any quali- 
fied state employee to preside over and take evidence at any hearing held pursuant to this section. 
The hearing officer shall prepare and submit to the board a summary of the evidence taken at the 
hearing and proposed findings of fact. The board shall render a decision, which shall include find- 
ings of fact and conclusions of law. 

F.. Ifthe board finds that the action taken by the agency was without just cause, the board may 
modify the disciplinary action or order the agency to reinstate the appealing employee to the em- 
ployee's former position or to a position of like status and pay. Every consideration shall be given 
to placing the appealing employee in the same geographical location in which the employee was 
employed prior to the disciplinary action. The board may recommend that the appealing employee 
be reinstated by an agency other than the.one that disciplined the appealing employee. When the 
board orders an agency to reinstate an appealing employee, the reinstatement shall be effective 
within thirty days of the board's order. The board may award back pay as of the date of the dis- 
missal, demotion or suspension or as of the later date as the board may specify, 

G.. A party aggrieved by the decision of the board made pursuant to this section may appeal the 
decision to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 

H. Where the public employer has entered into a collective bargaining agreement pursuant to 
the Public Employee Bargaining Act [Chapter 10, Article 7E NMSA 1978] covering the employee, 
such an employee who is dismissed, demoted or suspended may, within thirty days after the dis- 
missal, demotion or suspension, irrevocably elect to appeal the action through arbitration. An ap- 
peal under this subsection shall be conducted in accordance with procedures and requirements as 
set forth in Subsections A, C and D of this section. The arbitrator shall have all of the powers of the 
board as set forth in Subsection F of this section. A party aggrieved by the decision of the arbitra- 
tor may appeal the decision pursuant to Subsection G of this section. The selection of an arbitrator 
shall be conducted in accordance with selection procedures set forth in the collective bargaining 
agreement that covers the employee. 
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10-9-18 


History: 1978 Comp., § 10-9-18, enacted. by Laws 
1980, ch. 47, § 2; 1998, ch. 55, zt 21; 1999, ch. 265, § 21; 
2009, ch. 76, § 2. 

Repeals and reenactments, — keep 1980, ch. 47, § 2, 
repealed former 10-9-18 NMSA 1978, relating to appeals by 
employees to the personnel board, and enacted a new sec- 
tion, 

Compiler's notes. — The reference to the "board" 
thoughout this section apparently means the personnel 
board. See 10-9-3 NMSA 1978 and notes thereto. 

Cross references. — For appeal of final decisions by 
agencies to district court, see,39-3-1.1 NMSA 1978, 

For procedures governing administrative appeals to the 
district court, see Rule 1-074 NMRA, » 

The 2009 amendment, effective June 19, 2009, added 
Subsection H. 

The 1999 amendment, effective July 1, 1999, substituted 
"Section 39-3-1.1" for "Section 12-8A-1" in Subsection G. 

The 1998 amendment, effective September 1, 1998, 
in Subsection D, substituted "assessed" for“"assesed"; re- 
wrote Subsection G and made minor stylistic changes. 


ANNOTATIONS 


I. GENERAL CONSIDERATIONS. 

SCOPE AND STANDARD OF BOARD REVIEW. , 
APPELLATE REVIEW. 

SPECIFIC CASES. 


I. GENERAL CONSIDERATIONS. 


Right to hearing to challenge termination. — Fed- 
eral law and, in general, New Mexico law require that 
when a state employee is terminated, that employee has 
a right to a hearing to challenge the termination. Copelin- 
Brown v. N.M, State Personnel Office, 399 F.3d 1248 
(10th Cir. 2005) 

Three-day mailing rule and notice of appeal. — 
While Subsection A of this section does provide that a-no- 
tice of appeal to the state personnel board shall be filed 
within 30 days of the notice of termination, this language 
does not prohibit the board from adopting a three-day 
mailing rule to provide due process, N.M, Dep't of Health 
v. Ulibarri, 1993-NMCA-048, 115 N.M. 413, 852 P.2d 686. 

Section does not prevent regular cost assessment. 
— This section is a specific statute that provides only for 
the cost of the transcript; it does not prevail over the gen- 
eral statutes and rules governing costs. State ex rel. N.M. 
State Highway & Transp: Dep't v. Baca, 1993-NMCA-149, 
116 N.M. 751, 867 P.2d 421, rev'd in part on other grounds, 
1995-NMSC-033, 120 N.M. 1, 896 P.2d 1148, 


II. SCOPE AND STANDARD OF BOARD REVIEW. 


Board acts in quasi-judicial capacity in hear- 
ing appeals. — In hearing administrative appeals by 
employees from agency action, as distinguished from its 
function in adopting rules and creating policy, the state 


personnel board acts in a quasi-judicial capacity rather ~ 


than a policy-making function. Montoya v. Dep't of Fin. & 
Admin., 1982-NMCA-051, 98 N.M. 408,649 P.2d 476. 

Board may modify agency's action, — The board 
can find there was employee misconduct and can also de- 
termine that thé agency's action was inappropriate for the 
misconduct found by the board. The board may then mod- 
ify the agency's action, and this includes reinstatement of 
a dismissed employee. State ex rel. N.M. State Highway 
Dep't v. Silva, 1982-NMCA-121; 98 N.M. 549, 650 P.2d 833. 

Discrimination claims. .— The state personnel 
board is not authorized to adjudicate statutory disabil- 
ity discrimination claims in administrative just-cause 
termination proceedings. Martinez v. State Eng'r Office, 


2000-NMCA-074, 129 N.M. 413, 9 P.3d 657, cert. denied,, 


129 N.M. 385, 9 P.3d 68, 


PUBLIC OFFICERS AND EMPLOYEES 


10-9-18 


Just cause. — The rules adopted by the board limit- 
ing the meaning of "just cause" to employee conduct does 
not abridge the authority conferred upon the board by Sec- 


’ tion 10-9-18(F) NMSA 1978 to determine whether agency 
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action was "without just cause". State ex rel. N.M. State 
Highway Dep't v. oe 1982-NMCA-121, 98 'N.M. 549, 650 
P.2d 833. 


III. APPELLATE REVIEW. 


Right to appeal reorganization plan approved by 
board. — A state employee who was terminated when his 
position was eliminated because of a lawful reorganiza- 
tion of a department did not have a right to appeal the 
decision to eliminate his position once the proposed layoff 
plan had been submitted to' the board and the board had 
given its approval to the plan. Cibas v. N.M. Energy, Min- 
erals & Natural Res. Dep't, 1995-NMCA-046, 120 N.M. 
127, 898 P.2d 1265. 

Probationer's right to appeal. — soa Wortger| who had 
not completed the probationary. period upon reentry into 
the classified service. was not an "employee" within the 
meaning of Section 10-9-3 NMSA 1978 and thus not en- 
titled to appeal rights. Clark v. N.M. Children, Youth & 
Families Dep't, 1999-NMCA-114, 128 N.M. 18, 988 P.2d 
888, cert. denied, 128 N.M. 148, 990 P.2d 822. 

Agency appeal will stay reinstatement order. — 

An appeal by the highway department operates as a stay 
of an employment reinstatement order. State ex rel. N.M. 
State Highway Dep't v. Silva, 1982-NMCA-121, 98 N.M. 
549, 650 P.2d 833. 
- Board not indispensable party on appeal. — The 
state personnel board is not an indispensable party to an 
appeal from a final order making an administrative deter- 
mination as to the employment status ofa state employee. 
Montoya v. Dep't of Fin, & Admin., 1982-NMCA-051, 98 
N.M. 408, 649 P.2d 476. 

Exhaustion of administrative remedies. — Em- 
ployees,.who were discharged by the state department 


.of corrections, could not, bypass the administrative pro- 


cedure after the state personnel board dismissed their 
appeal in favor of the pursuit of a breach of contract 
claim in the district court, Barreras v. State Corrs. Dep't, 
2003-NMCA-027, 133 N.M. 313, 62 P.3d 770, cert. denied, 
133 N.M. 418, 63 P.3d 516. 

Appellate review by district court. — The State 
Personnel Act limits the role of the district court to ap- 
pellate jurisdiction as opposed to a fact-finding court of 
general jurisdiction that would ordinarily apply to breach 
of contract civil actions. Barreras v. State Corrs. Dep't, 
2003-NMCA-027, 133 N.M. 313, 62 P.3d 770, cert. denied, 
133 N.M, 413, 63 P.3d 516. 

Scope and standard of review by district court. — 
In determining whether a decision by the board is supported 
by substantial evidence in the record as a whole, the district 
court, on appeal, will review the evidence in the light most 
favorable to the board's decision. Jimenez v, Department of 


_ Corrs., 1984-NMSC-089, 101 N.M. 795, 689°P.2d 1266. 


Substantial: evidence. — A reviewing court on ap- 
peal must determine whether, on balance,,the record as a 
whole contains substantial evidence to, support the hear- 
ing officer's ‘finding. Anaya v. N.M. State Personnel Ba. 
1988-NMCA“077, 107 N.M. 622, 762 P.2d'909. 

Arbitrary and capricious, — Unless,a statute pro- 
vides, otherwise, municipal personal board decisions are 
reviewable on the whole record for arbitrariness, capri- 
ciousness, fraud or lack of substantial evidence. Zamora 
v, Village of Ruidoso Downs, 1995-NMSC-072, 120 BAM 
778, 907 P.2d 182. 

Court of appeal's scope of review in review- 
ing appeals under this article is the same as that 
of the district, court. Gallegos v. N.M:.State Corrs. Dep't, 
1992-NMCA-013, 115 N.M. 797, 858 P.2d 1276. 
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10-9-19 |. PERSONNEL 10-9-21 


IV. SPECIFIC CASES.. , that, contradicted this testimony. Gallegos v. N.M. State 

ts be : , ne Corrs, Dep't, 1992-NMCA-018, 115 N.M. 797, 858 P.2d 
Termination without progressive discipline for 1276. 

intentional misconduct. — Where an employee of the » No just cause for dismissal. — Both the law and the 


corrections department forcefully struck a stack of coins 
toward the secretary of corrections and the deputy sec- 
retary when the secretary greeted the employee causing 
the coins to strike the secretary and deputy secretary,and “ ~ pursts of anger, did not .amotnt to just cause for dismissal 
cursed at the secretary and deputy secretary, just cause .. . without progressive discipline. NM. Regulation & Licensing 
existed to terminate the employee without first i imposing Dep' tv. Lujan 1999- NMCA-059, 127 N.M. 233, 979 P.2d 744. 
progressive discipline, Selmeczki v. NM. Dep't of Corrs., ° Disciplinary action against prison guards upheld. 


a ic ea int 122, 129 P.3d/158. -— Substantial evidence supported’ the hearing officer's 
ismissals from human services department were conclusion that disciplinary action was,properly taken 


in accordance with law and supported by substantial against two prison guards in connection with two inmates' 
evidence, which included the’ failure to promptly report ' Beehte ‘herd it included evidence from more than one 
the alleged sexual abuse of a child to the proper authori- - confidential informant ‘that inmates never returned to 
ties. Perkins v. Dep't of Human Servs., 1987-NMCA-148, their cellblock following a class and escaped that night, 
106 N.M. 651, 748 P.2d 24, ay it was not until two days later that a headcount of that 

No substantial evidence to support dismissal. — tellblock revealed that two inmates were missing, and the 
There was not substantial evidence in the record to sup- inaccuracy of earlier headcounts was one of the reasons 
port the agency's findings that a correctional officer wit- for the disciplinary action. Anaya v. N.M. State Personnel 


» facts supported a hearing officer's finding that charges of 
- continued misconduct and unprofessional behavior includ- 
ing foul language, sexually charged misconduct, and out- 


nessed and failed to report the use of force on an inmate, ~~ By 1988-NMCA-077. 107 N.M. 622. 762 P.2d.909. cert 
and the board's decision upholding the officer's dismissal denied. 107 N.M. 673. 763 P.2d 689. l : / 
was therefore arbitrary, capricious and contrary, to law, wai) Jul 2d, ALLLRi aiid C.0.8.1S6ferGhnces’— Rights 
where the only direct evidence was the employee's own of state and municipal public employees in grievance pro- 
testimony that he did not see another officer pick up an ceedings, 46 A.L.R.4th 912. 

inmate by the neck and there was no evidence whatsoever 67 C.J.S, Officers and Public Employees §§ 112, 113, 145 


to'185. 


10-9-19. Reduction in force. 


Whidtievér an employee is terminated by an employer in a deduced in force et the employer, 
the terminated employee shall be rehired by that employer if the same or a comparable posifice 
becomes aveilelioti in an increase of force within six months after the termination. 


History: 1953 Comp., § 5-4-40.1, enacted by Laws sotiacrinaa a state agency or department to terminate 
1963, ch. 200, § 7. an employee due to an authorized reduction in, force. Ci- 
: bas v. N.M. Energy, Minerals & Natural Resources Dep't, 
. ANNOTATIONS 1995-NMCA-046, 120 N.M. 127, 898 P.2d 1265. 
Authority to terminate. — Section 10-9-19 NMSA Am, Jur, 2d, A.L.R. and) CJS. references. — 67 
1978, by providing rehire rights to employees "termi- C.J.S. Officers and Public. Employees $115... 


nated by an employer in a reduction in force", implicitly 


10-9-20. Oaths; gi cirpeled aah records; refusal. 


The boat has the power to adiwiinistesr oaths, subpoena witnesses and compel the prodieden of 
books and papers pertinent to any investigation or hearing authorized by the Personnel Act. Re- 
fusal to testify before the board on matters pertaining to personnel is grounds for dismissal from 
the service. 


History:.1953 Comp.,.§, 5-4-41, enacted by. Laws ANNOTATIONS. 


IPG hy ch, 2405 84% Am, Jur, 2d, A‘L.R. and CJS, references, — 73 
C.J.S. Public Administrative Law and Procedure §§ 76 
‘ to 86, 


10-9-21. Prohibited acts. 


A. No employer shall dismiss an employee for failure or refusal to pay or promise to pay any 
assessment, subscription or contribution to any political organization or candidate; however, noth- 
ing contained in this section shall prevent voluntary contributions to political organizations. 
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10-9-21 PUBLIC OFFICERS AND EMPLOYEES 10-9-21 


B. No person in the personnel office or employee in the service shall hold political office except 
for a non-partisan county or municipal office or be an officer of a political organization. during his 
employment. For the purposes of the Personnel Act, being a local school board member or an elected 
board member of any post-secondary educational institution shall not be construed to be holding 
political office, and being an election official shall not be construed to be either holding political of- 
fice or being an officer of a political organization. Nothing in the Personnel Act shall deny employ- 
ees the right to vote as they choose or to express their opinions on political subjects and candidates. 

C. Any employee who becomes a candidate for public office:shall, upon filing or accepting the 
nomination. and during the campaign, take a leave of absence. This subsection does not apply to 
those employees of a grant-in-aid agency whose political activities are governed by federal statute, 

D. The director shall investigate any written charge by any person that this section has been 
violated and take whatever steps.deemed necessary. 

BE. No person shall be refused the right of taking an examination, from appointment to a posi- 
tion, from promotion or from holding a position because of political or religious opinions or affilia- 
tion or because of race or color. 

F. No employee or probationer shall engage in partisan political activity while on duty. 

G. With respect to employees of federal grant-in-aid agencies, the applicable personnel stan- 
dards, regulations and federal laws limiting activities shall apply and shall be set forth in rules 
promulgated by the board. 


History: 1953 Comp., § 5-4-42, enacted by Laws of absence from the state job while a candidate and, if 
1961, ch. 240, § 15; 1963, ch. 200, § 6; 1967, ch. 181, § 6; elected, the employee resigns from the state job. 1992 Op. 
1983, ch. 81, § 1; 1991, ch. 152, § 1. Att'y Gen. No, 92-01. 

The 1991 amendment, effective June 14, 1991, in- Effect of election to public office. — Under the 
serted "except for a non-partisan county or municipal of- theory advanced by a Kentucky court, any person who is 
fice" in the first sentence in Subsection B. elected by the voters to a public office would be deemed 

holding a political office within the intent of Laws 1961, 
ANNOTATIONS ch. 240, §§ 5 and 15 (10-9-8 NMSA 1978 and this sec- 
Ms tion), This would be so even if the election were con- 

Constitutionality. — Subsection B does not violate ducted along what is commonly known as nonpartisan 
the first amendment guarantee of freedom of speech in lines rather than political party lines. The term "politi- 
requiring that certain state employees not hold public of- cal office" applies to every elected public office within 
fice, nor does it deny equal protection by exempting some the state including, but not limited to state elected po- 
state employees from its provisions. State ex rel. Gonza- sitions, county elected positions and municipal elected 
les v, Manzagol, 1975-NMSC-002, 87 N.M. 230, 531 P.2d positions, even if conducted along nonpartisan lines. 
1203. 1961-62 Op. Att'y Gen. No. 61-53 (rendered prior to 1963 

Legislative power. — The legislature had the consti- amendment). 
tutional power under N.M. Const., art. VII, § 2B, to enact Effect of section on municipal election judges 
this section and to thereby provide, as a qualification or or clerks, — Municipal election judges or clerks are not 
standard for continued employment by the state in a posi- holders of public office under the prohibition of the Per- 
tion covered by the State Personnel Act, that the employee sonnel Act. 1961-62 Op. Att'y Gen. No. 62-87, 
not hold "political office." State ex rel. Gonzales v. Manza- Candidate for delegate to constitutional conven- 
gol, 1975-NMSC-002, 87 N.M. 230, 531 P.2d 1203. tion. — A candidate for the position of delegate to ‘the 

Example of political office. — The office of city coun- constitutional convention, which is both a temporary and 
cilman clearly falls within the definition of a "political of- occasional position, is nota candidate for "public. office" 
fice" and petitioner who held such office could properly be and need not take a leave of absence. 1969 Op. Att'y Gen. 
discharged from his classified state job under this section. No. 69-28, — 

State ex rel. Gonzales v. Manzagol, 1975-NMSC-002, 87 Effect on the delegate. — The position of delegate to 
N.M. 230, 531 P.2d 1208. a constitutional convention is not.a "political office" within 

Scope of prohibition in Subsection B. — The words the meaning of Subsection B or C of this section. 1969 Op. 
"be an officer of a political organization" are relatively Att'y Gen, No, 69-28. 
clear. The prohibition (in Subsection B) is without restric- Generally, as to delegates. — There ‘is no funda- 
tion and the legislative intent of these words applies with mental inconsistency between the positions of public 
equal force to the highest and lowest office in a political employee covered by the State Personnel Act and that of 
party or organization. Since there is no restriction, all delegate to the constitutional convention, 1969 Op. Att'y 
officers of the party or organization are included within Gen. No. 69-28. 
the prohibition, from the state chairman to membership County commissioners, — County commissioners 
in the central committee or executive committee on down may not serve as state employees unless they are from 
the line to precinct officers and division officers. 1961-62 Los Alamos County, currently the only county in the state 
Op. Att'y Gen. No, 61-53. with nonpartisan offices. County commissioners from Los 

Leave of absence required when running for of- Alamos may be employed in the state personnel service 
fice. — A state employee may seek election to any county if the two positions are not incompatible. 1992. Op, Att'y 
office anywhere i in the state if the employee takes a leave Gen. No. 92-01. 
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10-9-22 PERSONNEL 10-9-25 


Phrase "while on duty" as used in the Personnel Act Validity, construction, and effect of state statutes re- 
means to be actually on the job. 1961-62 Op. Att'y Gen. stricting political activities of public officers or employees, 
No. 62-116. 51 A.L.R.4th 702. 

When political activity permissible. — A state em- Prohibiting public employee from running for elective 
ployee covered by the Personnel Act may engage in politi- office as violation of employee's federal constitutional 
cal activity while on annual leave, on week-ends and after rights, 44 A.L.R. Fed. 306. 
working hours during the work week. 1961-62 Op. Att'y Dismissal of, or other adverse personnel action relating 
Gen. No. 62-116, to, public employee for political patronage reasons as vio- 

Am. Jur, 2d, A.L.R. and C.J.S. references. — What lative of First Amendment, 70 A.L.R. Fed. 371. 
constitutes unfair labor practice under state public em- ‘67 C.J.S. Officers and Public Employees §§ 60, 90, 107, 
ployee relations act, 9 A.L.R.4th 20. 128, 130, 152. 


10-9-22. Unlawful acts prohibited. 


It is unlawful to: 

A. make any false statement, certificate, mark or rating with regard to any test, certification or 
appointment made under the Personnel Act; 

B, directly or indirectly give, pay, offer, solicit or accept any money or other valuable consider- 
ation or secure or furnish any special or secret information for the purpose of affecting the rights 
or prospects of any person with respect to employment in the service. | 


History: 1953 Comp., § 5-4-48, enacted by Laws ANNOTATIONS 
1961, ch. 240, § 16. 

Oroas certaven Kai: — For employer immunity from Am. Jur. 2d, A.LR. and C.J.S. references. — 67 
liability for references on former employees, see 50-12-1 C.J.S. Officers and Public Employees 88 255, 257, 258. 


NMSA 1978. 


10-9-23. Penalties. 


Any person wilfully violating any provision of the Personnel Act or'the rules:of the board is 
guilty of a misdemeanor. In addition to the criminal penalties, a person found guilty of a misde- 
meanor under the Personnel Act is ineligible for appointment to or employment in a position in the 
service, and forfeits his office or position. 


History: 1953 Comp., § 5-4-44, enacted by Laws ANNOTATIONS 


Sehgal Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public. Employees §§ 22, 135 to 136, 
255, 257, 258. 


10-9-24, Existing rules. 


Existing personnel rules, policies and pay plans for employees of the state shall govern until 
new rules, policies and pay plans are established under the Personnel Act. 


History: 1953 Comp., § 5-4-45, enacted by Laws 
1961, ch. 240, § 18, 


10-9-25. Federal funds and assistance. 


When the provisions of any laws of the United States, or any rule, order, or regulation of any 
federal agency or authority providing federal funds for use in New Mexico, either directly or indi- 
rectly or as a grant-in-aid, to be matched or otherwise, impose as a condition for the receipt of such 
funds, other or higher personnel standards or different classifications than are provided for by the 
Personnel Act, the board has the authority and is directed to adopt rules and regulations to meet 
the requirements of such law, rule, order or regulation. 


History: 1953 Comp., § 5-4-46, enacted by Laws 
1961, ch. 240, § 19. 
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10-10-1 PUBLIC OFFICERS AND EMPLOYEES 10-10-4 


ARTICLE 10 


State Government Internship Program: 


Sec. | Sec. 


10-10-1.. Creation of state government internship pro- 10-10-3. Director of jotenaniverai training program. 
gram. 10-10-4, Duties.of director. : 
10-10-2. ‘Purposes, ; 10-10-5,.. Employment of intern personnel 


10-10-1. Creation of state government internship program. 


There is established under the personnel board the office of inter-university and college. train- 
ing, to administer a program. for securing, placing and training qualified university and college 
students who are New Mexico residents in positions within the. state government. 


History: 1953. Comp., § 5-8-1, enacted by Laws. . Cross references. — For personne board, see, 10- 9-8 
1959, ch. 73, § 1; 1967, ch. 54, § 1; 1975, ch. 85, § 1. NMSA 1978. 


10-10-2. Purposes. 


The purposes of this act [10-10-1 to 10-10-5 NMSA’1978] are: 

A. to secure and to channel selected college students into positions within the state govern- 
ment; 

B. to aid in the process of coordinating the various institutions of pepe learning of the state 
with the state government; 

C....to stimulate the various state agencies and offices to improve their services,and functions; 

D.. to formulate recommendations concerning, personnel administration and other programs 
affecting state personnel. | 


History: 1953 Comp., § 5-8-2, enacted by Laws 
1959, ch. 73, § 2. 


10-10-3. Director of inter-university training program. 


The inter-university training program shall be headed by the personnel director. 


History: 1953 Comp., § 5-8-3, enacted by Laws 
1959, ch. 73, § 3; 1963, chi 124, $1; 1967, ch. 54, § 2; 
1975, ch. 85, § 2. 


10-10-4. Duties of director. 


The duties of the personnel director are: 

A. with the approval of the personnel board, to establish regulations regarding qualifications, 
procedures for applying for internships, and related matters; 

B. to select and place especially es university or college students, or graduates, as in- 
terns in state government; 

C. ‘to provide orientation and training DrveL ate va student interns to prepare them for a ca- 
reer in state government; 

D. to coordinate the activities of the intern personnel atid the various state agencies to obtain 
the maximum benefits for both the state and the agency personnel; and 
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10-10-5 RETIREMENT OF PUBLIC OFFICERS AND EMPLOYEES GENERALLY 10-10-5 


EK. to submit to the personnel board, the governor and the legislature recommendavions con- 
cerning the intern program. 


History: 1953 Comp., § 5-8-4, enacted by Laws For personnel board of the office of inter-university and 


1959, ch. 73, § 4; 1967, ch. 54, § 3; 1975, ch. 85, § 3. collége training, see 10-10-1 NMSA 1978. 
Cross references, — For personnel board, see 10-9-8 
NMSA 1978. 


10-10-5. Employment of intern personnel. 


A. Every employing office or agency of the state hiring a student or graduate under the inter- 
university and college program shall be free to employ intern personnel under conditions and sal- 
ary provisions determined by the employing office or agency. The employing office or agency or the 
director of inter-university training, with the consent of the employing office or agency, shall have 
the right to discharge any intern with one week advance notice. 

B. The employing office or agency shall cooperate with the personnel director and release in- 
tern personnel.to participate in orientation or training programs where the employing office or 
agency head determines that the programs are beneficial and within the functions of the partici- 
pating state employer. Participation by intern personnel in orientation or training programs in 
connection with their state employment, when approved by the employing office or agency head, 
shall be compensated as regular employment. 

C. At each college or university in the state which desires to participate in the state govern- 
ment internship program, the president or other chief executive officer shall appoint an intern 
advisor who will serve as a liaison between the personnel director, the university or college, and 
the students. The intern advisor shall assist the personnel director in recruiting and selecting 
students for the program. | 


History: 1953 Comp., § 5-8-5, enacted by Laws 
1959, ch. 73, § 5; 1967, ch, 54, § 4; 1975, ch. 85, § 4. 


ARTICLE 11 


Retirement of Public Officers and Employees Generally 
Sec. Sec. 
10-11-1. Short title. 10-11-9. Repealed. 
10-11-2. Definitions. 10-11-9.1, 10-11-9.2. Repealed. 
10-11-2.1. Definitions. 10-11-10. Repealed. 
10-11-2.2., Additional definition; state legislator member. 10-11-10.1. Disability retirement. 
10-11-3. Membership; requirements; exclusions; termi- 10-11-11. Repealed. 
nation. 10-11-12. Status of disability retired member upon ter- 
10-11-4. Service credit; requirements for; forfeiture; re- mination of disability retirement. 
instatement, . 10-11-13, 10-11-14. Repealed. 
10-11-4.1. Repealed. 10-11-14.1 to 10-11-14.4. Repealed. 
10-11-4.2. Correction of errors and omissions; estoppel. 10-11-14.5. Death before retirement; survivor pensions. 
10-11-5. Credited service; municipal election to make 10-11-14.6. Calculation of final average salary. 
employee contributions. 10-11-15. State general member coverage plan 1; appli- 
10-11-6. Service credit; credit for intervening military cability. 
and United States government service. 10-11-16. State. general member coverage plan 1; age 
10-11-6.1. Service credit for certain injured members on and service iesehaaiebiers for normal re- 
approved workers' compensation leave, tirement. 
10-11-6.2. Elected official; award of service credit for 10-11-17. State general member coveragh plan 1; amount 
shortened term of office; Local Election of normal requirements for normal retire- 
Act. ment; form of payment A, 
10-11-7. Service credit; purchase of service. 10-11-18, State general member coverage plan 1; final 
10-11-8. Normal retirement; return to employment; ben- average salary, 
efits continued; contributions. 10-11-18.1. Repealed. 
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Sec. 
10-11-19. 


10-11-20. 
10-11-21. 
10-11-22. 


10-11-23. 
10-11-24, 
10-11-25. 
10-1126, 
10-11-26.1, 
10:11-26.2. 


10-11-26,2, 


10-11-26.3. 


10-11-26.4. 
10-11-26.5, 


10-11-26.6, 
10-11-26.7. 


10-11-27, 


10-11-27.1. 


10-11-27.2. 


10-11-28. 


10-11-29. 


10-11-29,1. 
10-11-30, 
10-11-31. 


10-11-32. 


10-11-33. 


10-11-34, 


10-11-35. 


10-11-36. 


10-11-37. 
10-11-38. 


PUBLIC OFFICERS AND EMPLOYEES 


State general member coverage plan 1; mem- 
ber contribution rate. 

State general member coverage plan 1; state 
contribution rate. 

State general member coverage plan 2: ‘appli- 
cability. 

State general member coverage plan 2; age 
and service requirements for normal re- 
tirement. 

State general member coverage plan 2; amount 
of pension; form of payment A. 

State general member coverage pian 2: final 
average salary. 


State general-member coverage a ee 


ber contribution rate. 
State general member coverage plan 2; state 
contribution rate. 


State general member coverage Ala 3; ap- 


plicability. 
State general member coverage’ ‘plan 3; age 


and service credit requirements for normal i 


retirement, 

State general member coverage plan 3; age 
and service credit requirements for normal 
retirement. (Effective January 1, 2023.) 

State general member coverage plan 3; 
amount of pension; form of payment A. 

Repealed. 

State general member coverage plan 3; mem- 
ber contribution rate. 

State general member coverage plan 3; state 
contribution rate. 

Service credit under this plan required. 

State police member, correctional officer mem- 
ber and probation and parole officer mem- 
ber coverage plan 1; applicability; credited 
service, 

State police member, correctional officer 
member and probation and parole officer 
member coverage plan 1; service credit re- 
quired, 

Legislative findings. 

State police member, correctional officer mem- 
ber and probation and parole officer mem- 
ber coverage plan 1; age and service re- 
quirements for normal retirement. 

State police member and adult correctional of- 
ficer member coverage plan 1; amount of 
pension; form of payment A. i 

Repealed. 

Repealed. 

State police member, eortedtional officer mem- 
ber and probation and parole officer mem- 
ber coverage plan 4 member contribution 
rate. 

State’ police member, correctional officer mem- 
ber and’ probation and parole officer mem- 
_ber coverage plan 1; state contribution 
rate. 

Juvenile correctional éfficer member coverage 
plan 1; applicability. 

Juvenile correctional officer member coverage 
plan 1; age and service requirements: for 
normal retirement. 

Juvenile correctional officer member coverage 
plan 1; amount of pension; form of pay- 
ment A. 

Repealed. 

Juvenile correctional officer member coverage 
plan 1; member contribution rate. 

Juvenile correctional officer member coverage 
plan 1; state contribution rate. 


Sec, 
10-11-38.1. 


10-11-38,2. 
10-11-38.3. 


10-11-38.4, 
10-11-38.5, 
10-11-38.6. 


10-11-38.7. 


10-11-39. 


1010-11-40, 


10-11-41." 
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10-11-42. 
10-11-43. 
10-11-43,1, 


10-11-43.2. 


10-11-43.3. 
10-11-43.4. 
10-11-43.5. 


10-11-43.6, 


10-11-44. 
10-11-45. 


10-11-46. 


10-11-47. 
10-11-48. 


10-11-49. 
10-11-50. 
10-11-51. 


10-11-52. 


10-11-53. 
10-11-54, 


10-11-55. 
10-11-55:1. 


10-11-55.2. 


10-11-55,3. 


10-11-55.4. 
10-11-55.5. 


Tuvenile correctional atficar ater cover- 
age plan 2; applicability. 

Juvenile correctional officer member cover- 
age plan 2; age and service credit require- 
ments for normal retirement. 

Juvenile correctional officer member cover- 
age plan 2; amount of pension; form of pay- 
ment A. 

Repealed. 

Juvenile correctional officer member cover- 
age plan 2; member contribution rate. — 
Juvenile correctional officer member cover- 

age plan 2; state contribution rate. 

Service credit under this plan required. 

State legislator member coverage plan 1; ap- 

plicability. 

State legislator member coverage plan 1; age 
and service requirements for normal re- 

_ tirement. 

State legislator member coverage plan 1; 
amount of pension; form of payment A. 
State legislator member coverage plan 1; mem- 

ber contribution rate. 

State legislator member coverage Be 1 state 
contribution rate. 

State legislator member coverage aie 2; ap- 
plicability. 

State legislator member coverage plan 2; age 
and service requirements for normal re- 
tirement. 

State legislator member coverage ont 2; 
amount of pension; form of payment A. 

State legislator member coverage plan 2; 
member contribution rate, 

State legislator member coverage plan 
state contribution rate, 

State legislator member coverage plan 
contributions for service prior to 2003, 

Municipal general member coverage plan 
applicability. 

Municipal general member coverage plan 
age and service requiramer for normal 
‘retirement, 

Municipal general member coverage plan 1; 
amount of pension; form of payment A, 

Repealed. 

Municipal general member ‘coverage plan 1; 
member contribution rate. 

Municipal general member coverage plan 1; af- 
filiated public employer contribution rate. 


‘Municipal general member coverage plan 2; 


applicability. 

Municipal general member coverage plan 2; 
age and service requirements for normal 
retirement. 

Municipal general member coverage plan 2; 
amount of pension; form si paywene A. 

Repealed. « 

Municipal general member coverage plan 2; 
member contribution rate. 

Municipal general member coverage plan 2; af- 
filiated public employer contribution rate. 

Municipal general member coverage plan 3; 
applicability, 

Municipal general member coverage plan 3; 
age and service bh for normal 
retirement, LinUd 

Municipal general nibmbet coverage plan 3; 
amount of pension; form of payment A, 

Repealed. 

Municipal general member coverage plan 3; 
member contribution rate. 
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10-11-55.6. 


10-11-55.7. 
10-11-55.8. 


10-11-55.9. 


RETIREMENT OF PUBLIC OFFICERS AND EMPLOYEES GENERALLY 


) 


Municipal general member coverage plan 
3; affiliated public employer | contribution 
rate. 

Municipal wondtel member earn ee plan 4; 
applicability. 

Municipal general member coverage plan 4; 
age and service requirements for normal 
retirement. 

Municipal general member coverage plan 4; 
amount of pension; form of payment. A. 


10-11-55.10. Repealed. 
10-11-55.11. Municipal general member coverage plan 4; 


member contribution rate. 


10-11-55.12: Municipal general:member coverage plan 4; 


10-11-56. 


10-11-57, 


10-11-58. 


10-11-59. 
10-11-60. 


10-11-61. 
10-11-62. 


10-11-63. 


10-11-64, 


10-11-65. 
10-11-66, 


10-11-67. 
10-11-68, 
10-11-69. 


10-11-70. 


10-11-71, 
10-11-72, 


10-11-73. 
10-11-74. 
10-11-75. 


10-11-76, 


10-11-77, 
10-11-78. 


10-11-79. 


10-11-80. 
10-11-81. 


10-11-82. 
10-11-83, 


affiliated public employer contribution rate. 

Municipal police: member coverage plan 1; at 
plicability. 

Municipal police member coverage plan L age 
and service requirements for normal re- 
tirement. 

Municipal police: member coverage plan. 1; 
amount of pension; form of whee A. 

Repealed. 

Municipal police member coverage plan 1; 
member contribution rate. 

Municipal, police member coverage plan 1; af- 
filiated public employer contribution rate, 

Municipal police member coverage plan 2; ap- 
plicability. 

Municipal police member coverage plan 2; age 
and service requirements for normal re- 
tirement. 

Municipal police member coverage plan 2; 
amount of pension; form of payment A. 

Repealed. 

Municipal police member coverage plan 2; 
member contribution rate. 

Municipal police member coverage plan 2; af- 
filiated public employer contribution rate. 

Municipal police member coverage plan 3; ap- 

_ plicability. 

Municipal police member coverage plan 3; age 
and service requirements for normal re- 
tirement. 

Municipal police member coverage plan 3; 
amount of pension; form of payment A. 

Repealed. 

Municipal police member coverage plan 3; 
member contribution rate, 

Municipal police member coverage plan 3; af- 
filiated public employer contribution rate. 

Municipal police member coverage plan.4; ap- 
plicability. 

Municipal police member coverage plan 4; age 
and service requirements for normal re- 
tirement. 

Municipal police member coverage plan 4; 
amount of pension; form of pension A. 

Repealed. 

Municipal police member coverage plan 4; 
member contribution rate. 

Municipal police member coverage plan 4; 
affiliated public employer contribution 
rate. 

Municipal police ceosen a coverage plan 5; ap- 
plicability. 


‘Municipal police member coverage plan 5; age 
and service requirements for normal re-) 


tirement. 
Municipal police member coverage plan 5; 
amount of pension; form of payment A. 
Repealed. 


Sec, 
10-11-84. 


10-11-85. 
10-11-86. 
10-11-87. 
10-11-88, 


10-11-89. 
10-11-90. 


10-11-91, 
10-11-92, 


10-11-93, 


10-11-94, 


10-11-95. 
10-11-96. 


10-11-97. 
10-11-98. 


10-11-99. 


10-11-100. 


10-11-101. 
10-11-102. 


10-11-103, 
10-11-104. 
10-11-1065. 


10-11-106. 


10-11-107. 
10-11-108. 


10-11-109. 
10-11-110. 


10-11-111: 


10-11-112, 


10-11-1138, 
10-11-114, 


‘10-11-115. 


Municipal police member coverage plan 5; 
member contribution rate. 

Municipal police member coverage plan 5; af- 
filiated public employer contribution rate: 

Municipal fire member coverage plan 1; appli- 
cability. 

Municipal fire member coverage plan 1; age and 
service requirements for normal retirement. 

Municipal. fire member: coverage plan ‘1; 
amount of pension; form of payment A. 

Repealed. 

Municipal fire member coverage plan 1; mem- 
ber contribution rate. 

Municipal fire member coverage plan 1; affili- 
ated public employer contribution rate, 
Municipal fire member coverage’ plan 2; Abad: 

cability. 

Municipal fire member coverage plan 2; age 
and service requirements for normal re- 
tirement. 

Municipal fire member coverage plan 2; 
amount of pension; form of payment A. 

Repealed. 

Municipal fire member coverage plan 2; mem- 
ber contribution rate. 

Municipal fire member coverage plan 2; affili- 
ated public employer contribution rate. 
Municipal fire member coverage plan 3; appli- 

cability. 

Municipal fire member coverage plan 3; age 
and service requirements for normal re- 

__ tirement.. 

Municipal fire member coverage plan 3; 
amount of pension; form of payment A. 

Repealed. 

Municipal fire member coverage plan 3; mem- 
ber contribution rate. ; 

Municipal fire member coverage plan 3; affili- 
ated public employer contribution rate, 
Municipal fire member coverage plan 4; ap- 

plicability. 

Municipal fire member coverage plan 4; age 
and service requirements for normal re- 
tirement. 

Municipal fire member coverage plan 4; 
amount of pension; form of payment A. 

Repealed. 

Municipal fire member coverage plan 4; mem- 

ber contribution rate. 

Municipal fire member coverage plan 4; affili- 
ated public employer contribution rate. 
Municipal fire member coverage plan 5; ap- 

plicability. 

Municipal fire member coverage plan 5; age 
and service requirements for normal re- 
tirement, 

Municipal fire member coverage plan 5; 
amount of pension; form of payment A. 

Repealed. 

Municipal fire member coverage plan 5; mem- 
ber contribution rate. 

Municipal fire member coverage ser 5; affili- 
ated public employer contribution rate. 


/10-11-115.1. Municipal detention officer member ‘cover- 


age plan 1; applicability. 


10-11-115.2, Municipal detention officer member cover- 


age plan 1; age and service requirements 
for normal retirement; calculation of cred- 
ited service. 


10- 11-115.3. Municipal Hactaea officer member cover- 
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age plan 1; amotint of pension; form of pay- 
ment A, 
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Sec. 

10-11-115.4. Repealed. 

10-11-115.5. Municipal detention officer member cover- 
age plan 1; member contribution rate. 

10-11-115.6. Municipal detention officer member cover- 
age plan 1; employer contribution rate. 

10-11-115.7. Municipal detention officer member cover- 
age plan 1; service credit required for mu- 
nicipal detention officer members. 

10-11-116. Election of form of payment ofa pension. 

10-11-117.. Forms of payment of a pension. 

10-11-118. Cost-of-living adjustments; qualified pension 
-recipient; declining increase. 

10-11-118.1. Adjustment of benefits. 

10-11-119. Commencement, sagnen and termination of a 
pension. 

10-11-120,. Denial of benefit ching appeals. 

10-11-121. Group health insurance; continuation; group 
life insurance. 

10-11-122. Public employer affiliation. 

10-11-123. Funds of association. 

10-11-124. Member contribution fund. 

10-11-125. Member contributions; tax treatment. 

10-11-126. Employers accumulation fund; employers 
contributions; transfers to retirement re- 
serve fund. 

10-11-127. Retirement reserve fund. 


10-11-1. Short title. 


“PUBLIC OFFICERS AND EMPLOYEES 


10-11-2 


Sec. 

10-11-128.. Income fund. 

10-11-129. . Distribution of income fund. 

10-11-129.1. Legislative retirement fund: 

10-11-1380. Retirement board; authority; membership. 

10-11-130.1. Restrictions on receipt of gifts; restriction 
‘on’ campaign contributions; required re- 
porting. 

10-11- 131, Retirement board; officers; employment of 
services. 

10-11-1382. Investment of funds; prudent investor stan- 
dard; indemnification of board members. 

10-11-1383. Investment of funds; prudent investor stan- 
dard; conditions. 

10-11-133.1. Disclosure of third-party marketers; penalty. 

10-11-1384, Survivor benefit fund; disposition. 

10-11-1385. Funds not subject to process. 

10-11-136. Division of funds as community property. 

10-11-136.1. Legal process to satisfy child support obli- 
gations, 

10-11-1387. Insurance and banking laws not depts 

10-11-1388. Gifts and bequests. 

10-11-1389. Repealed. 

10-11-140, Repealed. 

10-11-141. Purchase of service credit. 

10-11-142. Notice of eligibility and changes in benefits, 

10-11-1438, Contribution rate reductions; coverage plan 
funded ratio. 


Chapter 10, Article 11 NMSA 1978 may be cited as the "Public Employees Retirement Act". 


History: Laws 1987, ch. 253, § 1. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 253 repealed former 10-11-1 NMSA 1978, as amended 
by Laws 1985 (1st S.S.), ch. 10, § 1, relating to definitions, 
and enacted the above section, effective July 1, 1987. 

Compiler's notes. — Laws 1987, ch. 59 purported to 
amend this section, but was not published because of the 
repeal and reenactment by Laws 1987, ch. 253. See 12-1-8 
NMSA 1978. 


ANNOTATIONS 


Recovery of worker's compensation benefits and 
benefits under this article. — A worker is not pre- 
cluded from recovering benefits under both the Public 
Employees' Retirement Act and the Workers' Compen- 
sation Act, Montney v. State ex rel. State Highway Dep't, 
1989-NMCA-002, 108 N.M. 326, 772 P.2d 360. 

Legislative retirement provisions unconstitu- 
tional..— The legislative retirement provisions of the 
Public Employees' Retirement Act, Chapter 10, Ar- 
ticle 11 NMSA 1978, are unconstitutional, invalid and 


10-11-2. Definitions. 


As used in the Public Employees Retirement Act: 


unenforceable: Legislators may receive only per diem and 
mileage under N.M. Const., art. IV, § 10. 1987 Op. Att'y 
Gen. No. 87-62. 

Law reviews. — For note and comment: "For This 
Right There is a Remedy: The New Mexico Supreme 
Court's Application of Ex Parte Young to Allow Suits 
Against the State in Gill v. Public Employees Retirement 
Board", see 35 N.M.L. Rev. 501 (2005). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 60A 
Am. Jur. 2d Pensions and Retirement Funds §§ 85, 1603 
to 1737. 

Employer's liability, under state law, for fraud or mis- 
representation inducing employee to take early retire- 
ment, 14 A.L.R.5th 537. 

Construction and application of Employee Retirement 
Income Security Act of 1974 (29 USCA §§ 1001 et seq.) by 
United States Supreme Court, 150 A.L.R. Fed. 441. 

67 C.J.S. Officers and Public Employees §§ 243 to 249; 
70 C.J.S. Pensions and Retirement Plans and Benefits 
$§ 1 to 6, 19 to 110; 81 AC.J.S. States $§ 112 to 119. 


A. "accumulated member contributions" means the amounts deducted from the salary of a 


member and credited to the member's individual account, together with interest, if any, credited 
to that account; 

B,_ "affiliated public employer" means the state and any public employer affiliated with the as- 
sociation as provided in the Public Employees Retirement Act, but does not include an employer 
pursuant to the Magistrate Retirement Act [Chapter 10, Article 12C NMSA 1978], the Judicial 
Retirement Act [Chapter 10, Article 12B NMSA 1978] or the Educational Retirement Act [Chap- 
ter 22, Article 11 NMSA 1978]; 
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C. "association" means the public tinployess retirement association established under the 
Public ‘Employees Retirement Act; 

D. "coverage plan funded ratio" means the ratio of a setae’ value of the assets of a cover- 
age plan to the actuarial accrued liability of the association for payments from the coverage plan, 
as determined by the association's actuaries; » 

E. "disability retired member" means a retired member who is receiving a pension pursuant to 
the disability retirement provisions af the Public Employees Retirement Act; 

fF. "disability retirement pension" means the pension paid pursuant to the dtsaHility retire- 
ment provisions of the Public Employees Retirement Act; 

G. "educational retirernent system" means that retirement system provided for in the Educa- 
tional Retirement Act; 

H. "employee" means any employes of an affiliated public employer; 

I. "federal social security program" means that program or those programs created and admin- 
istered pursuant to the act of congress approved August 14, 1935, Chapter 531, 49 Stat. 620, as 
that act may be amended; 

J. "final average salary" means the final average salary calbitbetia in accordance with the pro- 
visions of the applicable coverage plan; 

K. "form of payment" means the applicable form of payment of a pension! provided for in Sec- 
tion 10-11-117 NMSA 1978; 

L...."former member" means a person who was previously employed Bi an affiliated public em- 
ployer, who has terminated that employment and who has received a refund of member contribu- 
tions; 

-M. -"fund" means the funds included under the Public Employees Retirement Act; 

N.. "member" means a:currently employed, contributing employee of an affiliated public em- 
ployer, or a person who has been but is not currently employed by an affiliated public employer, 
who has not retired and who-has not received a refund of member contributions; "member" also 
includes the following: 

(1) "adult correctional officer member” means a member who is employed as an adult cor- 
rectional officer or an adult correctional officer specialist by a state correctional facility of the cor- 
rections department or its successor agency; 

(2) "adult probation and ‘parole officer member" means a member who is employed as a 
probation and parole officer by the corrections department or its successor agency; 

(3) "juvenile correctional officer member" means a member who is employed as a juvenile 
correctional officer by the children, youth and families department or its successor agency; 

(4) "juvenile probation and parole officer member" means a member who is employed as 
a probation and parole officer by the children, mouth and families department or its successor 
agency; 

. (5) “municipal detention officer aneiitiend means a teinkish who is employed yt an affili- 
ated public employer other than the state and who has inmate custodial responsibilities at a facil- 
ity used for the confinement of Derpons charged with or convicted of a violation of a law or ordi- 
nance; 

(6) "municipal fire member". means any paanrtrte who is eer cars as a full-time nonvol- 
unteer firefighter by an affiliated ct employer and who has taken the oath prescribed for fire- 
fighters; 

(7) “municipal police member" means any member who is employed as a police officer by 
an affiliated public employer, other than the state, and who has taken the oath prescribed for po- 
lice officers; and 

(8) "state police member" means a member who is an officer of the New Mexico state police 
division and who has taken the oath prescribed for such officers and shall include a member who 
is an officer of the New Mexico state police division and who was certified and commissioned in the 
former motor transportation division or the former special investigations division of the depart- 
ment of public safety; 

O.| "membership" means membership in the association; 

P. "pension" means a series of monthly payments to a retired member or survivor beneficiary 
as provided in the Public Employees Retirement Act; 
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Q. "public employer": means the state, any municipality, city, county, metropolitan arroyo flood 
control authority, economic development district, regional housing authority, soil and water ‘con- 
servation district; entity created pursuant to a joint powers agreement, council of government, 
conservancy ‘district, irrigation district, water and sanitation district, water district’ and metropoli- 
tan water board, including the boards, departments, bureaus and agencies of a public employer, 
so long as these entities fall within the meaning of governmental plan as that term is used in Sec- 
tion 414(d) of the Internal: Revenue Code of 1986, as amended; i 

R. "refund beneficiary" means a person designated by the niece fxr mares in elithes form pre- 
scribed by the association, as the person who would be refunded the mémber's accumulated mem- 
ber contributions payable if the member dies and*no survivor pension is payable or who would 
receive the difference between pension paid and accumulated memberijcontributions if the retired 
member dies before receiving in pension payments the amount of the eabaerie vender member con- 
tributions, 

S. "retire" means ren chs 

(1) terminate employment with all employers covered by a any state system or the aca: 
tional retirement. system; and 
(2) receive a pension from a state system or the SEL Pra retirement siuterth 

T. «"retired member" means:a person who has metiall requirements for retirement ven wit is 
receiving a pension from the fund; 

U. "retirement board" means the retirement board provided for in the Public Bmployees Re; 
tirement Act; 

V. haalaey means the base saery or wages paid a member, sel longevity pay, for per- 
sonal services rendered an affiliated public employer. "Salary" shall not include overtime pay, un- 
less the overtime payment is required for a regular scheduled tour of duty as set forth in Sec- 
tion 207(k) of Title 29 of the United States Code and is made on the regular payroll for the period 
represented by that payment, allowances for housing; clothing, equipment or travel, payments 
for unused sick leave, unless the unused sick leave payment is made through continuation of the 
member on the regular payroll for the period represented by that payment, and any other form 
of remuneration not specifically designated by law:as included in salary for Public Employees 
Retirement Act purposes. Salary in excess of the limitations set forth in Section 401(a)(17) of the 
Internal Revenue Code of 1986, as amended, shall be disregarded. The limitation on compensation 
for eligible employees shall not be less than the amount'that was allowed to be taken into account 
under the state retirement system acts in effect on July 1; 1993. For purposes of this subsection, 
"eligible employee" means'an individual who was a member of a state system before the first) plan 
year beginning after December 31, 1995; . 

W. "state system" means the retirement programs provided for in the Public Employees Retire- 
ment Act, the Magistrate Retirement Act and the Judicial Retirement Act; 

X: "state retirement system acts" means colléctively the Public Employees Retirement Act, the 
Magistrate Retirement Act, the Judicial Retirement Act and the Volunteer Firefighters Retire- 
ment “Act [Chapter 10, Article 11A;NMSA 1978]; and 

Y. "survivor beneficiary" means a person who receives a pension or who has been ae ie 
be paid a pandién as a result of the death of a mews or retired member. 


History: Laws 1987, a 253, § 2; 1989, ch. 81, § 1; 9021 Multiple REET BS, — Laws 2021, ch. 86, §1 


1989, ch, 333, § 1; 1991, ch. 231, § 1; 1992, ch, 116, § 1; and Laws 2021, ch, 38, § 1, both effective July 1, 2021, 
1993, ch. 160, § 1; 1995, ch, 115, § 1; 2003, ch. 268, § 1; enacted different amendments to this section that can be 
2005, ch. 196, § 1; 2018, ch. 225, § 1; 2015, ch. 8, § 42; reconciled. Pursuant to 12-1-8-NMSA’ 1978, Laws 2021, 
2020, ch. 11, § 1; 2021, ch. 36, § 1; 2021, ch. 38, § 1. ch. 38, § 1, as the last act signed by the governor, is set out 

Repeals and reenactments, — Laws 1987, Chap- above and incorporates both amendments. The amend- 
ter 258 repealed former 10-11-2 NMSA 1978, as enacted ments enacted by Laws 2021, ch. 86, § 1 and Laws 2021, 
by Laws 1965; ch. 284, § 1, relating to short title of Public ch, 38, § 1 are described below. To view the session laws in 
Employees' Retirement Act, and, enacted. a new 10-11-2 » their entirety, see the 2021 session laws on NMOneSource 
NMSA 1978. .com.. 

Cross references, — For county hospitals, retirement The nature of the difference between the amendments 
plans for employees, see 4-48B-17 NMSA 1978, is that Laws 2021, ch. 36, § 1, revised the definition of 

For Sections 401(a)(17) and 414(d) of the federal Inter- "state police member" as used in the Public Employees 
nal Revenue Code, see 26 U.S.C. §§ 401(a)(17) and 414(d),_____ Retirement Act, to include certain state police division of- 
respectively. ’ ficers under the state police member, correctional officer 
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member and probation and parole officer member cover- 
age plan 1, and Laws 2021, ch. 38, § 1, included overtime 
pay required for a regular scheduled tour of duty in the 
definition of "salary" as used in the Public Employees Re- 
tirement Act. 

Laws 2021, ch. 36, § 1, effective July 1, 2021, revised 
the definition of "state police member" as used in the Pub- 
lic Employees Retirement Act, to include certain state 
police division officers under the state police member, cor- 
rectional officer member and probation and parole officer 
member coverage plan 1; and in Subsection N, Paragraph 
N(8), after the first occurrence of "New Mexico state po- 
lice", added "division", after "prescribed for such officers", 
deleted "except that a state police member" and added 
"and", after "shall", deleted "not", and after "certified and 
commissioned", deleted "as of June 30, 2015". 

Laws 2021, ch. 38, § 1, effective July 1, 2021, included 
overtime pay required for a regular scheduled tour of duty 
in the definition of "salary" as used in the Public Employ- 
ees Retirement Act; and in Subsection V, added "unless 
the overtime payment is required for a regular scheduled 
tour of duty as set forth in Section 207(k) of Title 29 of the 
United States Code and is made on the regular payroll for 
the period represented by the payment", 

The 2020 amendment, effective July 1, 2020, pro- 
vided definitions for "coverage plan funded ratio", "adult 
probation and parole officer member", and "juvenile pro- 
bation and parole officer member" as used in the Public 
Employees Retirement Act; added a new Subsection D 
and redesignated the succeeding subsections accordingly; 
and in Subsection N, added a new Paragraph N(2) and 
redesignated former Paragraph N(2) as Paragraph N(3), 
and added a new Paragraph N(4) and redesignated for- 
mer Paragraphs N(8) through N(6) as Paragraphs N(5) 
through N(8), respectively. 

The 2015 amendment, effective July 1, 2015, clarified: 
that a "state police member" pursuant to the Public Em- 
ployees Retirement Act does not include certain officers 
within the New Mexico state police division of the de- 
partment of public safety, to reflect the reorganization of 
department of public safety; in Subsection M, Paragraph 
6, after "means", deleted "any" and added "a", and after 
"such officers", added the remainder of the sentence. 

The 2013 amendment, effective July 1, 2013, elimi- 
nated the hazardous duty member and added the juvenile 
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The 1993 amendment, effective June 18, 1993, added 
Subsections D and E; deleted Subsection J, which defined 
"medical committee"; redesignated the other subsections ac- 
cordingly; and made stylistic changes in Subsections K and P. 

The 1992 amendment, effective July 1, 1992, substi- 
tuted all of the language of Subsection A beginning with 
"amounts" for "credit balance in a member's individual ac- 


count in the member contribution fund"; added all of the 


correctional officer member; deleted former Paragraph (2) — 


of Subsection M, which defined "hazardous duty member" 
and added Paragraph (2) of Subsection M to define "juve- 
nile correctional officer member". 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2018, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2005 amendment, effective June 17, 2005, de- 
fined "public employer" in Subsection P to include an ir- 
rigation district. 

The 2003 amendment, effective July 1, 2003, in Subsec- 
tion M, inserted present Paragraph M(1) and redesignated 
former Paragraph M(1) as present Paragraph M(2), rewrote 
present Paragraph M(2), inserted present Subsection M(3) 
and redesignated, former Subsections M(2), M(3) and M(4) to 
be present Subsections M(4), M(5) and M(6); and substituted 
"subsection" for "section" following "For purpose of this" near 
the beginning of the last sentence of Subsection U. 

The 1995 amendment, effective June 16, 1995, in- 
serted Subsection L, redesignated former Subsections 
L through W as Subsections M through X, added "so 
long as these entities fall within the meaning of gov- 
ernmental plan as that term is used in Section 414(d) 
of the Internal Revenue Code of 1986, as amended" in 
Subsection P, added the third through fifth sentences 
in Subsection U, and made minor stylistic changes in 
Subsection P. 
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language of Subsection B beginning with "but"; added Sub- 
section D; redesignated Subsections D to G as Subsections 
E to H; added Subsection I; redesignated Subsection H as 
Subsection J; redesignated Subsection I as Subsection K, 
while rewriting the introductory paragraph; redesignated 
Subsection J as Subsection L; redesignated Subsection 


K as Subsection M, while deleting "pension" preceding 


"beneficiary"; redesignated Subsection L as Subsection N; 
rewrote Subsection M and redesignated it as Subsection 
O; deleted Subsection N, defining "retired member"; added 
Subsections P and Q; redesignated Subsections O and P 
as Subsections R and S; added Subsections T and U; and 
redesignated Subsection Q as Subsection V, while therein 
deleting "pension" preceding “beneficiary", substituting 
"receives" for "is being paid", and deleting", vested former 
member" following "member". 

The 1991 amendment, effective. June 14, 1991, in- 
serted "water and sanitation district, water district and 
metropolitan water board" and made a related stylistic 
change in Subsection L. 


ANNOTATIONS 


"Salary". — Injury time payments to city employees 
which did not exceed the difference between workers’ 
compensation benefits-and the employees’ regular pay, 
were not "wages paid for personal services rendered" 
within the meaning of Subsection P. 1988 Op. Att'y Gen. 
No. 88-23. 

Workers' compensation benefits are not "wages paid 
for personal services rendered"; but rather are benefits 
to compensate the injured employee for a portion of those 
wages he might have earned but for his injury during 
the course of his employment. Thus, the benefits are not 
"salary" for purposes of Subsection P, 1988 Op. Att'y Gen. 
No. 88-23. 

Subsection U's exclusion of overtime, clothing and other 
allowances evidences legislative intent to exclude fringe 
benefits. 1988 Op. Att'y Gen. No. 88-23. 

Cash payments to retiring city employees for compen- 
satory time, which were not part of the regular, periodic 
wages of those employees, were not "salary" for purposes 
of Subsection P. 1988 Op. Att'y Gen. No, 88-23. 

Payments for unused sick leave, whether converted to 
annual leave or not, were not "salary" as defined by Sub- 
section U. 1988 Op. Att'y Gen. No. 88-23. 

Lump sum annual leave payment. — A retired city 
policeman's benefits could not be calculated to include a 
lump sum annual leave payment for 586.56 hours where 
he was covered under a police officers' association's col- 
lective bargaining agreement with the.city that permitted 
cash compensation upon termination for "any" unused va- 


‘cation. 1988 Op. Att'y Gen. No. 88-23. 


‘Law ‘reviews. — For note; "Community Property - 
Spouse's Future Federal Civil Service Disability Benefits 
are Community Property to the Extent the Community 
Contributed to the Civil Service Fund During Marriage: 
Hughes v. Hughes," see 13 N.M.L. Rev. 193 (1983). 

Am. Jur. 2d, A.L.R. and.C.J.S. references. — Validity 


of statutory classifications based on population - governmen- 


tal employee salary or pension statutes, 96 A.L.R.3d 538. 
What constitutes "salary," "wages," "pay," or the like, within 

pension law basing benefits thereon, 91 A.L.R.5th 225. 
Validity under § 302(c)(5) of the Labor Management Re- 

lations Act (29 USC § 186(c)(5), of trust fund eligibility 
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provisions regarding health, compensation, and retire- 67 C.J.S. Officers and Public Employees §§ 243, 245; 
ment benefits, 58 A.L.R. Fed. 171, ’ 81A C.J.S. States §§ 46, 112 to 119. 


10-11-2.1. Definitions. 


As used in Chapter 10, AetiCle 11 NMSA 1978, with reference to the public ainipliveds retire- 
ment association, "executive secretary" means "executive director". 


History: 1978 Comp., § 10-11-2.1, enacted by Laws 
1997, ch. 189, § 1. 


10-11-2.2. Additional definition; state legislator member. 


As used in the Public Employees Retirement Act, "state legislator member" means a person who 
is currently serving or who. has served as.a state legislator or lieutenant governor and who has 
elected to participate in'a state legislator member retirement plan. A former state legislator or 
former lieutenant governor may be a state legislator member whether or not currently receiving a 
pension under a state legislator member coverage plan, / : 


History: Laws 2004, ch. 68, § 1. Emergency clauses. — Laws 2004, ch. 68, § 6 contained 
an emergency clause and was approved March 4, 2004. ° 


10-11-3. Membership; requirements; aseniardite: termination. 


A. Except as may be provided for in the Volunteer Firefighters Retirement Act [Chapter 10, 
Article 11A NMSA 1978], the Judicial Retirement Act [Chapter 10, Article 12B NMSA 1978], the 
Magistrate Retirement Act [Chapter 10, Article 12C NMSA 1978], the Educational Retirement Act 
[Chapter 22, Article 11 NMSA 1978] and the provisions of Sections 29-4-1 through 29-4-11 NMSA 
1978 governing the state police pension fund, each employee and elected official of every affiliated 
public employer shall be a member of the Sollee unless excluded from membership in, accor- 
dance with Subsection B of this section. 

B. The following employees and elected officials are excluded from tBLADEREHIEN ‘in the association: 

(1) ‘ elected officials who file with the association a written application for suo tas from 
membership within twenty-four months of taking office; 

(2) . elected officials who file with the association a written snp lication for exemption from 
membership within twenty-four months of the date the elected official's public employer becomes 
an affiliated public employer; 

(3) employees designated by the affiliated public employer as penis or student employ: 
ees or as trainee participants of the federally funded and state-funded senior employment trainee 
program, administered by the aging and long-term services department; 

(4) employees who file with the association a written application for exemption from mem- 
bership within thirty days of the date the employee's public employer becomes an affiliated public 
employer; 

(5) employees of an affiliated public employer that is making contributions to a Biivte 
retirement program on behalf'of the employee as part of a compensation arrangement who file 
with the association a written, application for exemption within thirty days of employment, un- 
less the employee has trom retired under the provisions of the Public Employees Retire- 
ment’Act; ~ 

(6) employees of an affiliated public employer who have retired under cir are receiving a 
pension pursuant to the provisions of the Educational Retirement Act; and 

(7) ‘retired‘members who return ‘to work pursuant to Section 10-11-8 NMSA 1978 and are 
exempted from membership by the provisions of that section. 

C.. Employees designated as seasonal and student employees shall be notified in‘writing by 
their affiliated public employer of the designation and the consequences of the designation with 
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respect to membership, service credit and benefits. A copy-of the notification shall be filed with the 
association within thirty days of the date of employment: 
D..» An exemption from oe nd by an tantert seein wm expire at the end of the term of’ 


office for which filed. 


E. Employees and elected officials who have exempted ihe oer froth membership may sub- 
sequently withdraw the exemption by filing a membership application. Membership shall com- 
mence the first day of the first pay period following the date the application is filed. 

F. The membership of an employee or elected official shall cease if the employee terminates 
employment with an affiliated public employer or the elected official leaves office and the em- 
ployee or elected official requests and receives a refund of member contributions. 


History: Laws 1987, ch. 253, § 3; 1992, ch. 116, § 2; 
1993, ch. 160, § 2; 1995, ch, 114, § 1.; 2004, ch. 68, § 2; 
2009, ch. 137, § 1. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 253 repealed former 10-11-3: NMSA 1978, as enacted 


by Laws 1967, ch, 25,.§ 1, relating to exemption of national. ,. 


guard employees, and enacted a new section effective 
July: 1, 1987: 
The 2009 amendment, effective ‘pl 19, 2009; in 


Paragraph (3) of Subsection B, after "student employees", 


added the remainder of the sentence. 
The 2004 amendment, effective March 4, 2004, 

amended Paragraphs (1). and (2) of Subsection B to extend 

the time period for filing an application for exemption 


from membership from 30 days to 24 months and added — 


Paragraph (7) of Subsection B. 


The 1995 amendment, effective June 16, 1995; added 


Paragraph (6) in Subsection B, and made minor stylistic 
changes in Paragraphs (4) and (5) in Subsection B. 

The 1993 amendment, effective June 18, 1993, in 
Subsection B, deleted Paragraphs (1) and (5), which read: 
"elected officials who are not members on June 30, 1987" 
and "employees on June 30, 1987 who have been excluded 
from membership as a consequence of being in a part-time 


or temporary occupational classification", respectively, re- 


designated the remaining paragraphs accordingly, substi- 
tuted "thirty" for "ninety" in Paragraphs (1) and (2), and 
rewrote Paragraph (4); added "of the date of employment" 
to the end of Subsection C; and rewrote Subsection F. 

The 1992 amendment, effective July 1, 1992, added 
all of the language of Subsection B(7) beginning with "un- 
less" and made minor stylistic’ changes throughout the 
section. 


ANNOTATIONS 


Exemption of elected official. — A person who was a 


contributing member of the retirement association at the ~ 


time of taking office as an elected official has the right 
to exempt himself as an elected official. 1957- 58 Op. Att'y 
Gen. No. 57-90. 

An elected official who has been a member of the asso- 
ciation for one elected term of office may choose to exempt 
himself from membership when he commences serving a 
successive term of that elective office. However, the official 
may not ' "retire," resume office under a successive term 


, torwhich he has been re-elected, and attempt to invoke 


the "elected official" exception to membership and benefit 
suspension, 1989 Op. Att'y Gen. No. 89-25. 

An elected official who is exempt’ from membership on 
June 30, 1987 must file an exemption from membership 
with respect to that official's successive term of office to 
remain exempt from erReTShip. 1989 Op. Att'y Gen. 
No. 89-25. 

Person appointed to fill unexpired term of ici 
official. — A person appointed to fill an unexpired term of 
an elected official may exempt himself from membership 


‘in the association for the remainder of that term. 1989 Op. 


Att'y, Gen. No. 89-25, 

An "appointee" to an elective office i isan "elected 
official" for purposes of Subsection B's membership ex- 
emption option. 1989 Op. Att'y Gen. No. 89-25. 

Employees exempted from membership. — Full- 
time city public school teacher who was:a member of the 
educational retirement system, and who was simultane- 
ously employed on a part-time basis by the city, was not 


; required to be a member of the Public Employees Retire- 
ment Association. 1988 Op. Att'y Gen. No, 88-70. (decided 


prior to 1995 amendment), 

Benefits under Volunteer Firefighters Act pre- 
cluded, — A Public Employees Retirement Act member, 
having. entitlement. to PERA retirement benefits upon 
meeting the necessary age and service requirements, may 
not also participate in and receive benefits under the Vol- 
unteer Firefighters Act. 1987 Op. Att'y Gen. No. 87-75. 

Benefits suspended upon employment by entity 
covered by Educational:Retirement Act, — A Public 
Employees Retirement Act: retiree who returns to em- 
ployment with a governmental éntity whose employees 
are covered exclusively under the provisions of the Edu- 
cational Retirement Act for retirement purposes may not 
continue to'receive PERA benefits. Such retiree's benefits 
must be suspended. That retiree is employed by an affili- 
ated public employer and his "membership," within the 
meaning of that term, is not provided for in the PERA. 
1987 Op. Att'y Gen. No, 87-79. (decided: prior to 1995 
amendment). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 246; 81A;CUJ:S. 
States §§ 46, 112 to 119. 


10-11-4, Service credit; requirements for; forfeiture; reinstatement. . 


A. Personal service rendered an affiliated public employer by a member shall be credited to the 
member's service credit account in accordance with retirement board rules and regulations. Ser- 
vice shall be credited to the nearest month. In no case shall any member be credited with a year of 
service for less than twelve months of service in any calendar year or more than a month of service 
for all service in any calendar month or more than a year of service for all service in any calendar 
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year. In no case shall any member be allowed to purchase service credit unless the shee ete is 
authorized in the Public Employees Retirement Act. 

B. Personal service rendered an affiliated public employer prior to August 1, 1947 dhall be 
credited to a member if the member acquires one year of service credit per Sa ee service ren- 
dered an affiliated public employer. 

C. ' Personal service rendered an affiliated public employer after July 31, 1947 but prior to the 
date the public employer became an affiliated public employer i is prior service and shall be cred- 
ited to a member if: 

(1) the member has the applicable minimum number of years of service credit required 
for normal retirement: As used in this paragraph, "service credit" means only the service credit 
earned by the member during periods of employment with an affiliated public employer; and 

(2) the member pays the association the amount determined in accordance with Subsec- 
tion D of this section. 

D. The purchase cost for each month of service credit purchased under the provisions of this 
section is equal to the member's final average salary multiplied by the sum of the member con- 
tribution rate and employer contribution rate determined in accordance with the coverage plan 
applicable to the member at the time of the written election to purchase. Full payment shall be 
made in a single lump-sum amount in accordance with the procedures established by the retire- 
ment board. The portion of the purchase cost derived from the employer contribution rate shall be 
credited to the employers accumulation fund and shall not be refunded to the member in the event 
of cessation of membership. In no case shall any member be credited with a month of service for 
less than the purchase cost as defined in this section. 

K. Service credit shall be forfeited if a member terminates employment with an affiliated pub- 
lic employer and withdraws the member's accumulated member contributions. 

F, A member or former member who is a member of another state system or the Sau baHnal 
retirement system and who has forfeited service credit by withdrawal of member contributions may 
reinstate the forfeited service credit by repaying the amount withdrawn plus compound interest 
from the date of withdrawal to the date of repayment at the rate set by the retirement board. With- 
drawn member contributions may be repaid in increments of one year in accordance with the proce- 
dures established by the retirement board. Full payment of each one-year increment shall be made 
in a single lump-sum amount in accordance with procedures established by the retirement board. 


History: Laws 1987, ch. 253, § 4; 1992, ch. 116, § 3; ‘ ANNOTATIONS 
1997, ch. 189, § 2; 2013, ch, 225, § 2. f , prods Si 

Repeals and reenactments. — Laws 1987, Chap- Early retiree purchase of service credits, — De- 
ter 258 repealed former 1011-4 NMSA 1978, as amended spite the clarity and precision of its formula for computing 
by Laws 1985, ch. 253,'§ 1, relating to retirement associa- the cost of a retiring employee's additional purchased ser- 
tion and retirement board, and enacted a new section, ef- vice credit, § 139 of Laws 1987, ch, 253 (uncompiled) was 
fective July 1, 1987. ambiguous; it was ambiguous because of its reference to 

The 2018 amendment, effective July 1, 2013, in- the seventy-fifth fiscal year (the 12-month period ending 
creased the vesting period; in Paragraph (1) of Subsec- June 30, 1987), which had already ended when § 189 be- 
tion C, in the first sentence) after "the member", deleted - came effective on July 1, 1987. The section provided that 
"acquires five" and added “has the applicable minimum figt employ ee could purchase up to five years of credited 
number of" and after "service credit", deleted "for personal ha ape es during the seventy-fifth or seventy-sixth fiscal 
service rendered an affiliate public employer" ‘and added year," subject to various conditions. Not only was the stat- 
"required for normal retirement", and added the second ute ambiguous by referring to both the seventy-fifth and 
aehténte. seventy-sixth fiscal years at the same time, it was also 

Severability. — Laws 2013, ch. 225, § 93 provided that internally inconsistent; the cost for an additional year of 
if any part or application of Laws 2013, ch. 225 is held in- service credit had already been fixed by Section 3 of the 
valid, the remainder or its application to other situations 1986 amendment to this article (Chapter 89), and no one 
or persons shall not be affected. argues that § 139 was intended to change that cost, retro- 

The 1997 amendment, effective June 20, 1997, added actively, to comport with the formula spelled out later in 
the third sentence in Subsection A and inserted "retire- §.189. Thus, the early retirees inthe seventy-sixth fiscal 
ment" preceding "board" throughout the section. year under Laws 1987, Ch. 253, § 189 were required to 

The 1992 amendment, effective July 1, 1992, substi- pay an equivalent amount to purchase service credits as 
tuted "service credit" for "credited service" in the section paid by early retirees under Laws 1986, ch. 89, § 3. State 
catchline and several times throughout the section; de- ex rel. Helman v. Gallegos, 1994-NMSC-028, 117 NM. 346, 
leted Subsection B, relating to service rendered as a judge; 871 P.2d 1352. 
redesignated Subsections C and D as Subsections B and Purchase of increased earnings. — Subsection D 
C; substituted "Subsection D" for "Subsection E" in Sub- does not permit a member to purchase increased earn- 
section C(2); and rewrote Subsections E to G and redesig- ings, and a contract under a former law which resulted 
nated them as Subsections D to F solely in increasing final average salary must be refunded 
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together with the amount of interest paid. 1988 Op. Att'y 
Gen. No. 88-17. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Dis- 
ciplinary suspension of public employee as affecting 


10-11-4.1. Repealed. 


Repeals. — Laws 1987, ch. 253, § 140, repealed 10-11- 
4.1 NMSA 1978, as amended by Laws 1977, ch. 247, § 48, 
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computation of length of service for retirement or: pension 
purposes, 6 A.L.R.2d 506, 

67 C.J.S, Officers and Public. ‘Employees § 246; 81A 
C.J.S. States §§ 46,112 to 119. © 


relating to authorization to build and rent building, effec- 
tive July 1, 1987. 


10-11-4.2. Correction of errors and omissions; estoppel. 


A. Ifan error or omission results in an overpayment to a member or benéficiary of a member, 


the association shall correct the error or omission and adjust all future payments accordingly. The 
association shall recover all overpayments made for a period of up to one year prior to the'date the 
error or Omission was discovered. 

B. A person who is paid more than the amount that is lawfully due him as a result of fraudu- 
lent information provided by the member or beneficiary shall be liable for the repayment of that 
amount to the association plus interest on that amount at the rate set by the retirement board 
plus all costs of collection, including attorney fees if necessary. Recovery of such overpayments 
shall extend back to the date the first payment was made based on the fraudulent information. 

C. Statements of fact or law made by retirement board members or employees of the retire- 
ment board or the association shall not estop the retirement board or the association from acting 


in accordance with the applicable statutes. 


History: Laws 1998, ch. 289, § 1; 1997, ch. 189, § 3. 

The 1997 amendment, effective June 20; 1997, in- 
serted "retirement" preceding "board" throughout the 
section; deleted "in an application or its supporting docu- 
ments" following "omission" in Subsection A; and made a 
stylistic change in Subsection B. 


overpayments made to retirement pension beneficiaries 
upon the expiration of one year from the date of each 
overpayment. This section is not intended to, nor does it 
have the effect of, releasing obligations or. liabilities held 
or owned by or owing to the state. State ex rel. Pub. Emps. 
Ret. Ass'n v. Longacre, 2002-NMSC-038, 133 N.M. 20, 59 


ANNOTATIONS P.3d 500, 


Constitutionality. — This section is not unconsti- 
tutional; it acts merely to bar the remedy of recovery of 


10-11-5. Credited service; municipal election to make employee 
contributions. 


A municipal affiliated public employer may elect by resolution of its governing body or by execu- 
tion of a collective bargaining agreement and in the manner prescribed by the retirement board 
to be responsible for making contributions of up to seventy-five percent of its employees' member 
contributions as follows: 

A. the resolution or collective bargaining agreement shall be ‘esiiaanha except that: 

(1) if the.resolution is passed or the collective bargaining agreement is executed on or 
before June 30, 2020, the percentage of the employee contributions that the municipal affiliated 
public employer elects to be responsible for making shall apply to the statutory employee contribu- 
tion rate in effect.on June 30, 2020 and shall not apply to any increase in the statutory employee 
contribution rate that may occur after that date; and 

(2) if the resolution is passed or the collective bargaining agreement is executed on 
or after. July 1, 2020, the percentage of the employee contributions that the municipal affiliated 
public employer elects to be responsible for making shall apply to the statutory employee contribu- 
tion rate in effect on the date that the resolution is passed or the collective bargaining agreement 
is executed and shall not apply to any increases in the statutory employee contribution rate that 
may occur after that date; provided, however, that if the statutory employee contribution rate is 
decreased after the date that the resolution is passed or the collective bargaining agreement is 
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executed, the percentage of the employee contributions that the municipal public affiliated em- 
ployer is responsible for making shall apply to the decreased statutory employee contribution rate; 

B. a municipal affiliated public employer may by subsequent resolution or collective bar- 
gaining agreement: 

(1) elect to increase the percentage of employee member pr pene for which it 
will be responsible; 

(2) elect to be responsible for a percentage of, any increase to He sivatiaietiol employee 
contribution rate in effect after the passing of an earlier resolution or the execution of an earlier 
collective bargaining agreement; or 

(3) at the time a new coverage plan is adopted, elect to be responsible under the new 
coverage plan for making’ a different’ percentage of employee member contributions than that 
which it elected under a previous coverage plan; 

C,. the resolution or executed collective bargaining agreement shall apply to all employees or 
else to specified employee divisions of the municipal affiliated public employer and shall be effective 
the first pay period of the month following the filing of the resolution with the retirement board; 

D. the portion of the employee contributions made by the municipal affiliated public em- 
ployer on behalf of a member shall be credited to the member's individual accumulated member 
contribution ‘account in the member contribution fund. The member shall be responsible for the 
difference between the contributions the member would be required to make if the municipal af- 
filiated public employer had not made the election provided for in this section and the amount 
contributed by the municipal affiliated public employer pursuant to the provisions of this section; 

E. pensions payable to members whose municipal affiliated public employer makes the 
election provided for in this section shall be the same as if the member had made the entire mem- 
ber contribution; and . 

F. any municipal affiliated public employer increasing the percentage of the employee 
member contributions it elects to make pursuant to this section shall submit.a resolution or ex- 
ecuted collective bargaining agreement to the association by July 1 of the fiscal year in which the 
increase will take place indicating the percentage of the employee member contributions that will 
be made by the municipal affiliated public employer. 


History: Laws 1987, ch. 253, § 5; 1999, ch. 92, § 1; added "except that"; added Paragraphs (1) and (2) of Sub- 


2013, ch. 225, § 3; 2020, ch. 11, § 2. section A; in Subsection B, in the introductory sentence, 

Repeals and reenactments. — Laws 1987, Chap- after "resolution", added "or collective bargaining agree- 
ter 253 repealed former 10-11-5 NMSA 1978, as amended ment"; added Paragraph (2) of Subsection B; in Paragraph 
by Laws 1977, ch. 247, § 48, relating to officers, and en- (3) of Subsection B, after "to be responsible", added "un- 
acted a new section, effective July 1, 1987. . der the new coverage plan" and after "coverage plan for", 

The 2020 amendment, effective July 1, 2020, delayed added "making"; in Subsection C, after "the resolution", 
the dates for determining the percentage of employee con- added "or executed collective bargaining agreement"; and 
tributions for which the municipal affiliated public em- in Subsection F, after "submit a resolution", added "or ex- 
ployer elects to be responsible; and in Subsection A, Para- } ecuted collective bargaining agreement", 
graph A(1), after.each occurrence of "June 30", deleted Severability. — Laws 2013, ch. 225, § 93 provided that 
"2013" and added "2020", and in Paragraph A(2), after if any part or application of Laws 20138, ch. 225 is held in- 
"July 1", deleted "2013" and added "2020", valid, the remainder or its application to other situations 

The 20138 amendment, effective July 1, 2013, per- or persons shall not be affected. |. 
mitted municipal employers to elect by the execution The 1999 amendment, effective July 1, 1999, Inpartad 
of a collective bargaining agreement to pay a portion of “up to" in the introductory language; in Subsection A in- 
its employees' member contributions; provided that mu- serted the language’ beginning "however" to the end, and 
nicipal employers will not pay:any portion of the one and. _.,. added Paragraphs (1) and (2); added the Subsection B des- 
one-half percent increase in employee contributions ef- __, ignation, and added "the resolution" at the beginning of 
fective July 1, 2018 without passing a resolution or ex-" © the subsection; redesignated the subsequent subsections 
ecuting a collective bargaining agréement; provided that accordingly; added Subsection E; and made minor stylistic 
municipalities may by subsequent resolution or collective changes. i 
bargaining agreement elect to pay a portion of employee Compiler's notes. — Laws 1999, ch. 92, § 2 provided 
contribution increases that occur after July 1, 2013; in the - that if the public employees retirement association re- 
introductory sentence, after "resolution of its governing  ' ‘ceived a'ruling from the internal revenue service that the 
body" added "or by execution ofa collective bargaining  . | provisions of this act jeopardize the qualified status of the 
agreement"; in Subsection A, in the introductory sentence, public employees retirement plan, the provisions of this 
after "the resolution", added "or collective bargaining act shall be null and void as of the date of receipt of the 
agreement" and after "irrevocable", deleted "however" and: ruling. 
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10-11-6. Service credit; credit for intervening military and United 
States government service. 


A, A member who leaves. the employ of an affiliated public employer to enter a uniformed 
service of the United States shall be given service credit for periods of service in the uniformed 
services subject to the following conditions: 

(1) the member is reemployed by an affiliated public employer within ninety days fol- 
lowing termination of the period of intervening service in the uniformed service or the affiliated 
employer certifies in writing to the association that the member is entitled to reemployment rights 
under the federal Uniformed Services Employment and Reemployment Rights Act of 1994; 

(2) the member retains membership in the association during the period of service in the 
uniformed services; 

(3) free service credit shall not be given for periods of intervening service in the uniformed 
services following voluntary reenlistment. Service credit for such periods shall be given only after 
the member pays the association the sum of the contributions that the person would have been 
required to contribute had the person remained continuously employed throughout the period of 
intervening service following voluntary reenlistment, which payment shall be made during the 
period beginning with the date of reemployment and whose duration is three times the period of 
the person's intervening service in the uniformed services following voluntary reenlistment, not to 
exceed five years; 

(4) service credit shall not be given for periods of intervening service in the uniformed 
services that are used to obtain or increase a benefit from another state system or the retirement 
program provided under the Educational Retirement Act [Chapter 22, Article 11 NMSA 1978]; 

(5) the member must not have received a discharge or separation from uniformed service 
under other than honorable conditions; and 

(6) notwithstanding any provision of this plan to the contrary, contributions, benefits and 
service credit with respect to qualified military service will be provided in accordance with Sec- 
tion 414(u) of the Internal Revenue Code of 1986, as amended. 

B. For a member who is subsequently employed by the government of the United States within 
thirty days of leaving the employ of an affiliated public employer: 

(1) that member may continue membership in the association subject to the following con- 
ditions: 

(a) the member has fifteen or more years of service credit; 

(b) employment by the government of the United States commences within ninety 
days of termination of employment with the last affiliated public employer; 

(c) the member files with the association a written application for continued member- 
ship within ninety days of termination of employment with the last affiliated public employer; and 

.(d). the member remits to the association, at the times and in the manner prescribed 

by the association, the member contributions and the employer contributions that would have 
been made had the member continued in the employ of the last affiliated public employer; 

(2) the contributions required. by Paragraph (1) of this:subsection shall be based ona sal- 
ary equal to the member's monthly salary at time of termination of employment with the last af- 
filiated public employer; 

(8) service credit will be determined as if the employment by the government of the United 
States was rendered the last affiliated public employer; 

(4) the employer contributions remitted by the member shall be credited to the employer's 
accumulation fund and shall not be paid out of the association in the event of subsequent cessation 
of membership; and 

(5) a member receiving service credit under this subsection who enrolls in the retiree health 
care authority shall make contributions pursuant to Subsection C of Section 10-7C-15 NMSA 1978. 


History: Laws 1987, ch. 253, § 6; 1997, ch. 189,'§ 4; by Laws 1970, ch. 81, § 1, relating to types of investment, 
2009, ch, 288, § 4. and enacted a new section, effective July 1, 1987. 
Repeals and reenactments. — Laws 1987, Chap- Cross references. — For the federal Uniformed Ser- 


ter 258 repealed former 10-11-6 NMSA 1978, as amended vices Employment and Reemployment Rights Act, see 38 
U.S.C.S, § 43801 et seq. 
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For Section 414(u) of the federal Internal Revenue 
Code, see 26 U.S.C.S. § 414(u). 


The 2009 amendment, effective July 1, 2009, added~ 


Subsection B(5). 

~The 1997 amendment, effective June 20,;1997, in 
Subsection A, in the introductory language, substituted 
"a uniformed" for "an armed", substituted "service credit" 
for "credited service", and substituted "service in the uni- 
formed services" for "active duty", substituted the lan- 
guage beginning "intervening serving". for "active duty” 
in Paragraph (1), substituted the language beginning "re- 


PUBLIC OFFICERS AND EMPLOYEES 


10-11-7 


service" in Paragraph (2), rewrote Paragraphs (3) and (4), 
and added Paragraph (5). 


ANNOTATIONS 


Ninety-day application period in Subsection A(1). 
— Subsection A(1),must be interpreted in a manner con- 
sistent with the federal and state laws on veteran reem- 
ployment rights. If the veteran otherwise qualifies for 
reemployment and applies within 90 days of the termina- 
tion of his active duty period, he still may acquire service 
credit for retirement purposes even though the employer 


tains membership" for "reinstates any forfeited credited does not actually rehire him until after the ninetieth day. 


1988 Op. oe Gen. No, 88-24. 


10-11-6.1. Service credit for certain injured members on approved 
workers' compensation leave. 


A. .Amember.whose affiliated public employer has provided written certification to the associa- 
tion, in the form and manner prescribed by the association, that the employee was injured while 
performing a work-related function or duty in an inherently dangerous location or under inher- 
ently dangerous circumstances and that the member is absent from work and has been placed on 
approved workers’ compensation leave as a result of the injury shall accrue service credit for the 
period of absence from work while on workers' compensation leave; provided that: 

(1) the member is a peace officer covered pursuant to state general member coverage plan 
3; a state police member; an adult correctional officer member; a municipal fire member; a munici- 
pal police member; or a municipal detention officer member; 

(2) the member retains membership in the association during the period of absence from 
work on approved workers' compensation leave; and _ 

(3) the member's affiliated public employer pays the injured employee's member contribu- 
tions as well as the employer contributions and remits to the association the total amount of em- 
ployee and employer.contributions that would have been paid if the member had not been absent 
from work while on approved workers' compensation leave. The contribution amounts shall be 
calculated based upon a salary equal to the member's salary at the time of the injury. — 

B. The affiliated public employer shall provide an appeal process for an injured employee on 
approved workers' compensation leave who is determined by the affiliated public employer not to 
meet the criteria in Subsection A of this section. 


Effective dates. — Laws 2016, ch. 39 § 8 made Laws 


History: Laws 2016, ch. 39, § 2. 
) 2016, ch. 39, § 2 effective July 1, 2016. 


10-11-6.2. Elected official; award of ' service cisdit foi? shortened term of 
office; Local Election Act. 


A member shall be credited an award of service to the member's service credit account: 

A. if, but for the shortening under the Local Election Act [Chapter 1, Article 22 NMSA 1978] of 
a term in elected office served by the member, the member would meet the service requirement for 
normal retirement; and at 

B. in the minimum amount of service credit rE for the member to: meet the requirement 
for normal retirement, but no more’than three! months. ; . 


Emergency clauses, — Laws 2019, ch. 212, § 286 con- 
tained an emergency clause and, was approved April 3, 
2019. 


History: Laws 2019, ch. 212, § 213. 


10-11-7. Service credit; purchase of service. 


A.A member who entered a:uniformed service of the United States may purchase service 
credit for periods of active duty in the uniformed services subject to the following conditions: 
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(1) the member pays the association the purchase cost determined sahara to Subsection 
E of this section; 

(2) the member has the applicable minimum number of years of service ovetiit Bsquired 
for normal retirement. As used in this paragraph, "service credit" means only the service credit 
earned by the member during periods of employment with an affiliated public employer; 

(3) the aggregate amount of service credit purchased pursuant to this subsection does not 
exceed five years reduced by any period of service credit acquired for military service pursuant to 
any other’provision of the Public Employees Retirement Act; 

(4) service credit may not be purchased for periods of service in the uniformed services 
that are used to obtain or increase a benefit from another retirement program; and 

(5) the member must not have received a discharge or separation from uniformed service 
under other than honorable conditions. 

B. Amember who was a civilian prisoner of war captured while in service to the United States 
as an employee of the federal government or as an employee of a contractor with the federal gov- 
ernment may purchase service credit for the period of internment as a civilian prisoner of war, 
provided: that: 

.(1).. the member provides proof of employment with the federal government or as a contrac- 
tor to the federal government in a form acceptable to the association; 

(2) athe member provides proof of the period of internment in a form acceptable to the as- 
sociation; 

(3) the member has the Soaltenilar minimum number of years of service credit required 
for normal retirement. As used in this paragraph, "service credit" means only the service credit 
earned by the member during periods of employment with an affiliated public employer; 

(4) the aggregate amount of service credit purchased pursuant to this subsection does not 
exceed five years reduced by any period of service credit acquired for coda service perce to 
any other provision of the Public Employees Retirement Act; 

(5) service credit may not be purchased for periods of service in internment as a civilian 
prisoner of war if such periods are used to‘obtain or increase a benefit from another retirement 
program; and 

(6) the ena oun the peers earta the purchase cost determined according to Subsection 
E of this section. 

C. A member who was omplopad by a utility company, Binet museum, tranait: adiepaity or 
nonprofit organization administering federally funded public service programs; which utility com- 
pany, library, museum, transit company or nonprofit organization administering federally funded 
public service programs or federally funded public service programs administered by a nonprofit 
organization are subsequently taken over by an affiliated public employer, or a member who was 
employed by an entity created pursuant to a joint powers agreement between two or more af- 
filiated public employers for the purpose of administering or providing drug or alcohol addiction 
treatment services irrespective of whether the entity is subsequently taken over by an affiliated 
public employer, may purchase service credit for the period of employment subject to the following 
conditions: 

(1) the member pays the association the Aiea Sa cost determined according to Subsection 
E of this section; 

(2) the member has the applicable minimum number of years of service credit required 
for normal retirement. As used in this paragraph, "service credit" means only the service credit 
earned by the member during periods of employment with an affiliated public employer; and 

(3) the aggregate amount of service credit purchased pursuant to this subsection does not 
exceed five years. 

D, A member who was appointed to participate in a cooperative work studies training program 
established jointly by a state agency and a state post-secondary educational institution may pur- 
chase service credit for the period of participation subject to the following conditions: 

(1) the member pays the association the full actuarial present value of the amount of the 
increase in the employee's pension as a consequence of the Shae ai as determined by the associa- 
tion; 
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(2) the member pays the full cost of the purchase within sixty days of the date the member 
is informed of the amount of the payment; 

(3) the member has the applicable minimum number of years of service credit faquired 
for normal retirement. As used in this paragraph, "service credit" means only the service credit 
earned by the member during periods of employment with an affiliated public employer; and 

(4). the aggregate amount of service credit purchased pursuant to this Sapecrhion does not 
exceed five years. 

E. Except for service to be used under a state legislator coverage plan, ere purchase cost for 
each month.of service credit purchased pursuant to the provisions of this section is equal to the 
member's final average salary multiplied by the sum of the member contribution rate and em- 
ployer contribution rate, determined in accordance with the coverage plan applicable to the mem- 
ber at the time of the written election to purchase. The purchase cost for each year of service credit 
to be. used under a state legislator coverage plan is equal to three times the normal member contri- 
bution per year of service credit under the state legislator coverage plan applicable to the member. 
Full payment shall be made in a single lump sum within sixty days of the date the member is in- 
formed of the amount of the payment. The portion of the purchase cost derived from the employer 
contribution rate shall be credited to the employer's accumulation fund and:shall not be paid out 
of the association in the event of cessation of membership. In no case shall a member be credited 
with a month of service for less than the purchase cost as defined in this section. 

F. A member shall be refunded, upon written request filed with the association, the portion of 
the purchase cost of service credit purchased pursuant to this section that the association deter- 
mines to have been unnecessary to provide the member with the maximum pension applicable to 
the member. The association shall not pay interest on the portion of the purchase cost refunded to 
the member. 

G: A member of the magistrate retirement system who during the member's service as a mag- 
istrate was eligible to become a member of the public employees retirement system and elected not 
to become a member of that system may purchase service credit pursuant to the public employees 
retirement system for the period for which the magistrate elected not to become a public employ- 
ees retirement system member by paying the amount of the increase in the actuarial present value 
of the magistrate pension as a consequence of the purchase as determined by the association. Full 
payment shall be made in a single lump-sum amount in accordance with procedures established 
by the retirement board. Except as provided in Subsection F of this section, seventy-five percent of 
the purchase cost shall be considered to be employer contributions and shall not be refunded to the 
member in the event of cessation of membership. 

H. At any time prior to retirement, any member may purchase service credit in monthly incre- 
ments, subject to the following conditions: ° 

(1) the member has the applicable minimum number of years of service credit required 
for normal retirement. As used in this paragraph, "service credit" means only the service credit 
earned by the member during periods of employment with an affiliated public employer; 

(2) the aggregate amount of service credit purchased pursuant to this subsection does not 
exceed one year; 

(3) - the member pays full actuarial present value of the amount of the increase in the em- 
ployee's pension as a consequence of the purchase as determined by the association; 

(4) the member pays the full cost of the purchase within sixty days of the date the enibee 
is informed of the amount of the payment; and 

(5) the purchase of service credit under this subsection cannot be used to determine the 
final average salary or the pension factor or be used to exceed the pension maximum.’ 

I. A member receiving service credit under this section who enrolls in the retiree health care 
authority shall make eae ete pursuant to Subsection C of Section 10-7C-15 sacs 1978: 


History: Laws 1987; ch. 2538, g 7; 1991, ch. 157, § 1; by Laws 1980, ch. 5, § 1, relating to conditions of invest- 
1994, ch, 128, § 1; 1997, ch. 189, § 5; 1999, ch. 105, § 1; | ments, and enacted a new section, effective July 1, 1987. 
2008, ch. 418, § 1; 2004, ch. 68, § 3; 2007, ch. 195, § 1; The 2013 amendment, effective July 1, 2013, clarified 
2009, ch. 288, § 5; 2013, ch. 225, § 4. how service credit under multiple coverage plans will be 

Repeals and reenactments, — Laws 1987, Chap- calculated; increased the vesting period; in Paragraph (2) 
ter 253 repealed former 10-11-7 NMSA 1978, as amended of Subsection A, in the first sentence, after "the member 
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has", deleted "five or more" and added "the applicable 
minimum number of", after "service credit", deletes "ac- 
quired as a result of personal service rendered in the em- 
ploy of an affiliated public employer" and added "required 
for normal retirement", and added the second sentence; in 
Paragraph (3) of Subsection B, in the first sentence, after 
"the member has", deleted "at least five and added "the 


applicable minimum number of", after "service credit", de-~ 
leted "acquired as a result of personal service rendered - 


in the employ of an affiliated public employer" and added 
"required for normal retirement", and added the second 
sentence; in Paragraph (2) of Subsection C, in the first 
sentence, after "the member has", deleted "five or more" 
and added "the applicable minimum number. of", after 
"service credit", deleted "acquired as a result of personal 
service rendered in the employ of an affiliated public em- 
ployer" and added "required for normal retirement", and 
added the second sentence; in Paragraph (8) of Subsection 
D, in the first sentence, after "the member has", deleted 
"five or more" and added "the applicable minimum num- 
ber of", after "service credit", deleted "acquired as a result 
of personal service rendered in the employ of an affiliated 
public employer" and added "required for normal retire- 
ment", and added the second sentence; and in Paragraph 
(1) of Subsection H, in the first sentence, after "the mem- 
ber has", deleted "at least five" and added "the applicable 
number years of", after "service credit", deleted "acquired 
as a result of personal service rendered in the employ of 
an affiliated public employer" and added "required for 
normal retirement", and added the second sentence. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2009 amendment, effective July 1, 2009, added 
- Subsection I. . 

The 2007 amendment, effective June 15, 2007, pro- 
vided that a member appointed to a cooperative work 
study training program established by a state agency and 
a state post-secondary educational institution may pur- 
chase credit if the member pays the full actuarial present 
value of the increase in the member's pension as a con- 
sequence of the purchase and pays the cost within sixty 
days of the date the member is informed of the amount. 
. The 2004 amendment, effective March 4, 2004, 
amended Subsection H to delete from Paragraph (2) "re 
duced by any period of service credit acquired for service 


pursuant to any other provision of the Public Employees ~ 
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’ Retirement Act'' and to add "be used to exceed" before "the 


pension maximum", 

The 2003 amendment, effective June 20, 20038, in Sub- 
section EK, substituted "three times the normal’ member 
contribution" for "the sum of the member contribution and 
an employer contribution of ten times the annual amount 
of pension’ following "is equal to", substituted "employ- 
er's" for "employer" following "credited to the"; inserted 
"retirement" following "established by the" in Subsection 
G; added Subsection H. ' 

The 1999 amendment, effective June 18, 1999, added 
Subsection B, redesignated the subsequent subsections 
accordingly, and updated statutory references. *’ 

The 1997 amendment, effective June 20, 1997, sub- 
stituted "service credit" for "credited service" throughout 
the section; in Subsection A, in the introductory language, 
substituted "a uniformed" for "an armed" and inserted "in 


the uniformed services", substituted "service in the uni- 


formed services" for,"active duty" in Paragraph (4), and 
added Paragraph (5) and made related stylistic changes; 
and deleted "upon the effective date of this subsection" fol- 
lowing "may" in Subsection F. 

The 1994 amendment, effective May 18, 1994, added 
Subsection F, 
' The 1991 amendment, effective June 14, 1991, in the 
introductory paragraph in Subsection B, inserted "public" 


-, following "federally funded" in two places and "or a mem- 


ber who was employed by an entity created pursuant to 
a joint powers agreement between two or more affiliated 
public employers for the purpose of administering or pro- 


‘viding drug or alcohol addiction treatment services irre- 


spective of whether the entity is subsequently taken over 
by an affiliated public employer"; in the first sentence in 
Subsection D, substituted "month of credited service" for 
“year of credited service" and "of the written election to 
purchase" for."payment is made" at the end; substituted 
"Full payment shall be made in a single lump sum" for 
"Payment shall be made" at the beginning of the third 
sentence in Subsection D; added the final sentence in Sub- 
section D; substituted "refunded" for "paid" near the be- 
ginning of Subsection E; and made minor stylistic changes 
throughout the section, 


ANNOTATIONS 


Cooperative work study training program. — A 
member may not obtain free service credit under the Pub- 
lic Employees' Retirement Act for the period of time he 
was in "school phases" of a cooperative work study train- 
ing program. 1989 Op. Att'y Gen. No. 89-05. 


10-11- 8. N ormal retirement; return to employment; benefits continued; 


contributions. 


A.. A member may ratiee, upon fulfilling the following requirements prior to the selected date 


of retirement: 


‘7 


(1). awritten ia for normal retirement, in the form prescribed by the association, 


is filed with the association; 


(2). employment is terminated with all employers covered by any state system or the edu- 


cational retirement system; 


(3) the member selects an effective date of ae iw that is the first day of a calendar 


month; and 


(4) the member meets the age and service credit requirement for normal retirement speci- 


fied in the coverage plan applicable to the member. 
B. The amount of normal retirement pension is determined in accordance with the coverage 
plan applicable to the member. 
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C. Except as provided in Subsection D of this section, on or after July 1, 2010, a retired member 
may be subsequently employed by an affiliated public PERE only pursuant to the following 
provisions: 

(1) the retired member has not been employed. as an employee of an affiliated public em- 
ployer or retained as an independent contractor by the affiliated public employer from which the 
retired member retired for at least twelve consecutive months from the date of retirement to the 
commencement of subsequent employment or reemployment with an affiliated public employer; 

(2) the retired member" s pension shall be suspended upon commencement = ieigs subse- 
quent employment; 

(8) except as provided in Subsection F of this section, the retired member shall,not become 
a member and shall not accrue service credit, and the retired member and that person's subse- 
quent affiliated public employer shall not make contributions under any coverage plan arom 
to the Public Employees Retirement Act; and . 

(4) upon termination of the subsequent employment, the retired member's pension shall 
resume in accordance with the provisions of Subsection. A of this section. ; 

D. The provisions of Subsections C, G and H of this section do not apply to: 

(1) aretired member-employed by the legislature for legislative session work; 

(2) a’retired member employed temporarily as a precinct board member for a municipal 
election or an election covered by the Election Code [Chapter 1 NMSA 1978]; or 

(3). a retired member who is elected to serve a term as an elected official in'an office cov- 
ered pursuant to the Public Employees Retirement Act; provided that: 

(a) the retired member files an irrevocable exemption from membership with the as- 
sociation within thirty days of taking office; and 

(b).. the irrevocable exemption shall be for the elected official's term of office. 

E. A retired member who returns to employment during retirement pursuant to Subsection D 
of this section is entitled to receive retirement benefits but is not entitled to accrue service credit 
or,to acquire.or. purchase service credit in the future for the period of the retired member's subse- 
quent:employment with an affiliated public employer. 

F. At any time during a retired member's subsequent employment pursuant to Subsection C of 
this section, the retired member may elect to become a member and the following conditions shall 
apply: . 

(1) the previously retired member and the subsequent affiliated public employer shall 
make the required employee and employer contributions, and the previously retired member shall 
accrue service credit for the period of subsequent employment; and 7 

(2)... when. the previously retired member terminates the subsequent employment with an 
affiliated public employer, the previously retired member shall retire according 'to the provisions of 
the Public Employees Retirement Act, subject to the following conditions: 

(a) payment of the pension shall resume in accordance with the provisions of Subsec- 
tion A of this section; 

(b) unless the previously retired member accrued at least three years of service credit 
on account of the subsequent employment, the recalculation of pension shall: 1) employ the form of 
payment selected by the previously retired member at the time of the first retirement; and 2) use 
the provisions of the coverage plan applicable to the member on the date of the first retirement; and 

(ce) the recalculated pension shall not be less than the amount of the suspended pension. 

G. A retired member who returned to work with an affiliated public employer prior to July 1, 
2010 shall be subject to the provisions of this section in effect on the date the retired member 
returned to work; provided that on and after July 1, 2010, the retired member shall pay the em- 
ployee contribution in an amount specified in the Public Employees vita nt _ for the — 
tion in which the retired member is subsequently employed. 

H. Effective July 1, 2014, if a retired member who, subsequent to retirement; is employed and 
covered pursuant to the provisions of the Magistrate Retirement Act [Chapter 10, Article 12C 
NMSA 1978] or Judicial Retirement Act [Chapter 10, Article 12B NMSA ret Finsboincth the period 
of subsequent employment: 

(1)\«the member shall be entitled to receive ratirement benefits; 


ae P 
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(2) the retired member's cost-of-living pension adjustment shall be suspended upon com- 
mencement of the employment; and 

(3). upon termination of the employment, the retired member's suspended cost-of-living 
pension adjustment shall be reinstated as provided under Section 10-11-118 NMSA 1978. 

I, The pension of a member who has earned service credit under more than one coverage plan 
shall be determined as follows: isi, | 

(1) the pension of a member who has three or more years of service credit earned on or 
before June 30, 2013 under each of two or more coverage plans shall be determined in accordance 
with the coverage plan that produces the highest pension; 

(2) the pension of a member who has service credit earned on or before June’30, 2013 under two 
or more coverage plans but who has three or more years of service credit under only one of those coverage 
plans shall be determined in accordance with the coverage plan in which the member has three or more 
years of service credit. If the service credit is acquired under two different coverage plans applied to the 
same affiliated public employer as a consequence of an election by the members, adoption by the affiliated 
public employer or a change in.the law that results in the application of a coverage plan with a greater 
pension, the greater pension shall be paid a member retiring from the affiliated public employer under 
which the change in coverage plan took place regardless of the amount of service credit under the cover- 
age plan producing the greater pension; provided that the member has three or more years. of continuous 
employment with that affiliated public employer immediately preceding or immediately preceding and 
immediately following the date the coverage plan changed; _ 

(3) the pension of a member who has service credit earned on or before June 30, 2013 un- 
der each of two or more coverage plans and who has service credit earned under any coverage plan 
on or after July 1, 2013 shall be equal to the sum of: 

(a) ihe pension attributable to the service credit earned on or before June 30, 2013 
determined pursuant to Paragraph (1) or (2) of this subsection; and 

(b) the pension attributable to the service credit earned under each coverage plan on 
or after July 1, 2013; — 

(4) the pension of a member who has service credit earned only on and after July 1, 2013 
shall be equal to the sum of the pension attributable to the service credit the member has accrued 
under each coverage plan; and 

(5) the provisions of each coverage plan for the purpose of this subsection shall be those in 
effect at the time the member ceased to be covered by the coverage plan. "Service credit", for the 
purposes of this subsection, shall be only personal service rendered an affiliated public employer 
and credited to the member under the provisions of Subsection A of Section 10-11-4 NMSA 1978. 
Service credited under any other provision of the Public Employees Retirement Act shall not be 
used to satisfy the three-year service credit requirement of this subsection.\, 


History: Laws 1987, ch, 253, § 8; 1989, ch. 79, § 1; 1992, effective July 1, 2014, provided for the suspension of the 


ch. 116, § 4; 1995, ch. 114, § 2; 2003, ch, 85, § 3; 2004, ch. cost-of-living adjustment for retired members who return 
2, § 1; 2004, ch, 68, § 4; 2009, ch. 285, § 1; 2010, ch. 18, § 1; to work; in Subsection C, Paragraph (1), after "commence- 
2012, ch, 26, § 2; 2013, ch, 225, § 5; 2014, ch. 35, § 1; 2014, ment of", added "subsequent"; in Subsection C, Paragraph 
ch, 39, § 1; 2014, ch, 48, § 1; 2020, ch. 11, § 3. (2), at the beginning of the sentence, after "the", deleted 

Repeals and reenactments. — Laws 1987, Chap- "previously", and after "commencement of the", added 
ter 253 repealed former 10-11-8 NMSA 1978, as amended "subsequent"; in Subsection C, Paragraph (3), after "this 
by Laws 1978, ch, 167, § 2 relating to affiliated public em- section, the", deleted "previously", after "become a mem- 
ployers, and enacted a new 10-11-8 NMSA 1978. ber and", deleted "thus the previously retired member", 

Repeals. — Laws 2009, ch. 285, § 2 repealed Laws after "service credit, and the", deleted "previously", and 
2004. ch, 2, § 1, effective July 1, 2009. after "that person's’, added "subsequent"; in Subsection 

The 2020 amendment, effective July 1, 2020, removed C, Paragraph (4), after "employment, the", deleted "pre- 
provisions regarding the suspension of cost-of-living ad- viously": in Subsection D, in the introductory paragraph, 
justments for certain retirees who return to work for cer- after "Educational Retirement Act", added the remainder 
tain public employers; deleted former Subsection D and of the sentence; in Subsection E, in the introductory sen- 
redesignated the succeeding subsections accordingly; in tence, after "Subsection C", deleted "and", and after "Sub- 
Subsection D, in the introductory clause, after "C", added sections C, H", added “and I"; in Subsection E, Paragraph 
"G and", and after "H", deleted "and I"; in Subsection G, (3), after "an elected official", added "in an office covered 
deleted paragraph designation "(1)" and Paragraphs (2) pursuant to the Public Employees Retirement Act"; in 
and (3); and in Subsection H, Paragraph H(3), after "pro- Subsection F, after "the period of the", deleted "previ- 
vided under", deleted "Subsection B of". ously", and after "retired member's", deleted "reemploy- 

2014 Multiple Amendments. — Laws 2014, ch. 35, ment" and added "subsequent employment”; in Subsection 
§ 1, Laws 2014, ch. 39, § 1 and Laws 2014, ch. 48, § 1, all G, in the introductory paragraph, after "during a", deleted 
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"previously" and. after "section, the" deleted "previously"; 
in Subsection H, in the introductory paragraph, after "A", 
deleted "previously", and after "effective on the date the", 
deleted "previously"; in Subsection H, Paragraph (1), after 
"July 1, 2010, the", deleted "previously", after "position in 

which the", deleted "previously’, and after "retired mem- 
ber is", added "subsequently"; in ‘Subsection iH; Paragraph 
(2), after "July 1, 2013, the", deleted "previously"; in Sub- 
section H, Paragraph (3), after "termination of the", added 
"subsequent", and after "public employer, the", deleted 
"previously", and added Subsection I. 

Severability. — Laws 2014, ch. 43, § 16 provided that 
if any part or application of Laws 2014, ch. 43 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2018 amendment, effective July 1,.2013, sus- 
pended the cost of living adjustment for certain return- 
to-work retirees; provided the method to calculate the 
pension of members who earned service credit under 
more than one coverage plan; in the title, after "contin- 
ued", deleted "employer"; in Paragraph (2) of Subsection 
C, at the beginning of the sentence, after "the" added 
"previously"; added Subsection D; in Subsection EK, in the 
introductory sentence, after "The provisions of", changed 
"Subsection. C" to "Subsections C..and H"; added Para- 
graphs (2) and (3) of Subsection H; in Subsection I, added 
the introductory sentence, in Paragraph (1) of Subsec- 
tion I, after "service credit"; added "earned on or before 
June 30, 2013"; in Paragraph, (2).0f Subsection I, in the 
first sentence, after "service credit", added "earned on or 
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before June 30, 2018"; and added Paragraphs (3) and (4) © 


of Subsection I, 


Severability. — Laws 2013, ch. 225, § 98 provided that | 


if any part or application of Laws 2013, ch, 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2012 amendment, effective March -3, 2012, -al- 
lowed retired members to be employed as precinct board 
members without suspending their pension benefits, and 
in Subsection D, added a new Paragraph (2) and relet- 
tered the succeeding paragraph. 

The 2010 amendment, effective July 1, 2010, ‘in Sub- 
section C, in the introductory sentence, after "Subsection 
D", deleted "or ’E"; after "of this’ section"; added "on or after 
July 1, 2010"; and. after "employed by .an’ affiliated. public 
employer", deleted "if the following conditions apply" and 
added “only pursuant to the following provisions"; in Sub- 
section C(1), after "(1) the", added "retired"; after "as ‘an em- 
ployee of an affiliated public employer", added "or retained 
as an independent contractor by the affiliated public em- 


ployer from which the retired member retired"; after "for 
at least", changed "ninety consecutive days from the date 


of retirement" to "twelve consecutive months from the date 
of retirement"; and after "reemployment with an affiliated 
public employer,", deleted "If the retired member returns 
to employment without first completing ninety consecutive 
days of retirement"; in Subsection C(2), after "pension shall 
be suspended", deleted "immediately and" and added “upon 
commencement of the employment"; in Subsection C(3), ‘at 
the beginning of the sentence, added "except as provided in 
Subsection F of this section,"; after "retired member shall", 
added "not"; and after "not become a member", added the re- 
mainder of the sentence; in Subsection C(4), after "retired 
member's pension shall", deleted "be calculated pursuant to 
Paragraph (2) of Subsection E" and added “resume in accor- 
dance with the provisions of Subsection A"; deleted former 
Paragraphs (2), (3) and (4) of Subsection C, which provided 
that a retired member was required to make contributions 
when the retired member's total earnings exceeded $25,000 
during a calendar year, that an affiliated public employer 
that employed a retired member was required to make con- 
tributions, and that a retired member was not entitled to 
acquire service credits; deleted former Subsection D, which 
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provided that. former Subsection C(4) applied to a retired 
member who is appointed chief of police of an affiliated pub- 
lic employer or is appointed undersheriff; in Subsection D, 
added the introductory sentence; added Subsection E; in 
Subsection F, in the introductory sentence, after "Subsection 


_C of this section, the", added "previously", and after "member 


may elect to", deleted "suspend the pension. When the pen- 
sion is suspended" and added "become a member and"; in 
Subsection F(1), after"(1) the", deleted "retired member who 
is subsequently employed by an affiliated public employer 
shall become a member, The"; and added Subsection G. 

‘The 2009 amendment, effective July 1, 2009, in Sub- 
section D, deleted the former language which referred to 
Paragraphs (2) and (3) of Subsection C and added new 
language; and added Paragraph (8) of Subséction D. 

The 2004 amendment, effective March 4, 2004, 
amended Subsection A to add "prior to the selected date 
of retirement" at the beginning of the subsection, to delete 
the same language from Paragraphs (1) and (2), amended 
Subsection C to insert at the beginning of the subsection 
"Except as provided in Subsection D or E of this section", 
added Subparagraphs (a) and (b) of Paragraph (1) to pro- 
vide for contributions by a retired member who earns 


-more than $25,000 in a calendar year in Paragraph (2), 


added new Subsections D and E and redesignated former 
Subsection D as Subsection F;, 

Laws 2004, ch. 2, § 1 also amended this section. The sec- 
tion was set out as amended by Laws 2004, ch. 68, § 4. See 
12-1-8 NMSA 1978. 

The 2003 amendment, effective July 1, 2003, deleted 
former Subsections C, D, E and F, concerning return to 
employment, inserted present Subsection C and redesig- 
nated former Subsection G as present Subsection D. 

The 1995 amendment, effective June 16, 1995, in Sub- 
section C, deleted “or the educational retirement system" 
following "public employer" in the first sentence, inserted 
"the following conditions shall apply" in the second sentence, 
designated Paragraph (1), deleted former Paragraph (1), re- 


‘garding previously retired members subsequently employed 


by an employer covered under the Educational Retirement 
Act, and substituted "Public Employees Retirement Act" for 
"retirement act covering the subsequent employer" in Para- 
graph (2); deleted "on or before July 1, 1992" at the end of 


(the sentence in Subsection E; and‘substituted "provision" for 


"subsection" in the last,sentence of Subsection G, 
The 1992 amendment, effective July 1, 1992, deleted 


‘or vested former member" following ' ‘member" and sub- 


‘istituted "service credit" for "credited service" several 
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times throughout the section; substituted "employers 
covered by any state system or the educational retire- 
ment system" for "affiliated public employers" in Sub- 
section A(2); rewrote Subsection C; added Subsection E; 
redesignated former Subsections E and F as Subsections 
F and G; in Subsection G, deleted "from among the two 
or more coverage plans" following "planned" in the first 
sentence and rewrote the former second sentence so as to 
constitute the present second and third sentences; and 
made minor stylistic changes throughout the section. 


ANNOTATIONS 


Applicability of elected official exception. — The for- 
mer wording of the elected official exception clearly indicates 
that the legislature intended for there to be a difference be- 
tween a person who "became" an elected official, and a per- 
son who was serving a successive term. Therefore, the only 
conclusion is that a person who begins a successive term has 
not become an elected official. The elected official exception, 
on its face, applies only to those who became an elected offi- 
cial after they were already an annuitant. Rainaldi v. Public 
Emps. Ret, Bd., 1993-NMSC-028, 115 N.M. 650, 857 P.2d 761 
(decided under former 10-11-9E NMSA 1978). 
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Purpose of elected official exception. — The elected 
official exception serves the limited purpose of encourag- 
ing people who have accumulated expertise and wisdom in 
their years of service to run for elected office after retiring 
from their former positions. The legislature could not have 
intended to encourage those who have already been serv- 
ing to simultaneously collect a salary and retirement ben- 
efits earned in that position. Rainaldi v. Public Emps. Ret. 
Bd., 1993-NMSC-028, 115 N.M. 650, 857 P.2d 761. 

Applicability of chief of police exemption after 
2010 amendment. — Where the city appointed. plaintiff 
as chief of police in September 2006 without specifying the 
end date of plaintiff's term of office;.at the time of the ap- 
pointment, plaintiff was a PERA retiree and 10-11-8(D) 
NMSA 1978 contained a chief of police exemption that 
permitted plaintiff to receive both a pension and a salary; 
in 2010, 10-11-8 NMSA 1978 was amended to remove the 
exemption and require that the pension of a PERA retiree 
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appointed as chief of police after July 1, 2010 be suspended; 


defendant sought to suspend plaintiffs pension after the 
city's March 2012 election; and plaintiff claimed that. be- 
cause plaintiff's appointment was for an indefinite term, 
the exemption remained’ in effect until plaintiffs term 
of office terminated, plaintiffs term of office commenced 
following the March 2010 municipal election and ended 
when the city held its organizational meeting following the 
March 2012 election, because municipal appointees serve 
definitive terms of two years subject to reappointment at 
the municipality's organizational meeting following each 
biennial municipal election. City of Artesia v. PERA of 
N.M.,2014-NMCA-009, cert. denied, 2013-NMCERT-011. 

Effect of 1987 recodification. — The 1987 recodifica- 
tion of the public employees retirement act does not per- 
mit a normal or disability retirement pension to be made 
retroactive. 1988 Op. Att'y Gen. No. 88-15. BS 

Written application for retirement. — The public 
employees retirement board may not excuse the statutory 
requirement that a member file a written application for 
retirement, even where a member alleges that he made 
verbal requests of the public employees retirement as- 
sociation. for an application form but did not receive the 
form promptly, since strict compliance with the statutory 
requirements for receiving retirement benefits i is required, 
1988 Op. Att'y Gen. No. 88-33, 

Death not treated as retirement. — An employee who 


dies during employment does not retire, and thus an em- — 


ployee's affidavit directing that his death be treated as‘his 
retirement is ineffectual. 1989 Op. Att'y Gen. No. 89-06, 


The general rule under Subsection F (now Subsec- 


tion D) is that a retiring member who has coverage under 
two different coverage plans will receive benefits calcu- 
lated under the provisions of the better coverage plan if 
the member has three years of credited service under the 
better coverage plan. If not, the member will receive ben- 
efits calculated under the provisions of the lesser coverage 
plan. 1987 Op. Att'y Gen. No. 87-66. 

The only exception to the general rule under Sub- 
section F (now see Subsection D) is where the retiring 
member acquires credited service under two coverage 
plans "applied to the same affiliated public employer. ... 
"This exception must be strictly construed, because it 
departs from the general rule, financially impacts the 


10-11-9. Repealed. 


Repeals. — Laws 1993, ch. 160, $9 apebadl 10- 11-9 
NMSA 1978, as enacted by Laws 1987, ch. 253, § 9, con- 
cerning vested termination of membership, effective 
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association as: imminent retirees make little contribu- 
tion toward the greater benefits, and envisions potential 
manipulation and abuse as fomypst tered by the associa- 
tion's experience with the "loopholers” or "job jumpers". 
1987, Op. Att'y Gen. No. 87-66, 
The object to, the phrase "same affiliated public, em- 
ployer" in Subsection F (now Subsection D) is to prevent 

“job jumping" from a public employer covered under a 
op benefit formula to a public employer covered under 
a higher benefit formula to retire at the higher formula 
from the second entity after working, if at all, for a brief 
period of time. 1987 Op. Att'y Gen. No. 87-66. 

Reappointment after suspension of benefits. 
— County treasurer could not retire in June, 1988, and 
resume office as county treasurer without suspension of 
public employee retirement benefits, if the county com- 
mission reappointed him as county treasurer to serve the 
remainder of his unexpired term, ending December 31, 
1988, 1987 Op. Att'y Gen. No. 87-80. 

Suspension of benefits upon resumption of em- 
ployment. — An employee of the department of finance 
and administration, retired pursuant to the provisions of 
Public Employee's: Retirement Act, may not resume em- 
ployment with the department of education without sus- 
pension of retirement benefits. 1987 Op. Att'y Gen. No. 87- 
37 (decided under former 10-11-22 NMSA 1978). 

An employee of a public school system, retired pursuant 
to the provisions of the Educational Retirement Act, may 
not resume employment with the department of education 
without suspension of educational retirement benefits. 
1987 Op. Att'y Gen. No. 87-38 (decided under former Sec- 
tion ,10-11-8 NMSA 1978). 

The suspension provisions of the disbursing sys- 
tem apply to the benefits granted pursuant to the reciproc- 
ity act to a member retired under the public employee re- 
tirement association and the educational retirement system 
who resumes employment. 1988 Op. Att'y Gen. No. 88-22. 

Public Employee Retirement Act annuitants 
whom the department of education subsequently 
employs and' who elect to participate in the educational 


retirement. System by making contributions to that sys- 


tem do not "qualify for (retirement) coverage" under 
22-11-17D NMSA 1978, since they are not considered as 
having acquired any:service credit for purposes of educa- 
tional retirement benefits. 1987 Op. Att'y Gen. No. 87-37 
(decided under former Section 10-11-22 NMSA 1978). 
Exception to 8-year credited service require- 
ment..— Because a leave of absence without pay can be 
distinguished from a termination of employment, is not a 
complete separation of employment, and denotes continu- 
ity of employment status, members who take a bona fide 
leave,of absence without pay are eligible for Subsection 


F's (now see Subsection D) exception to the three-year 
“credited service requirement for coverage under state 


general member coverage plan 2. 1988 Op. Att'y Gen. 
No. 88-19. 

Reemployment as geagonal employees of legis- 
lature. — Retirees of the Public Employees Retirement 


_ Association who are reemployed as seasonal employees 
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by the state legislature are subject to benefit suspension 
when they exceed the maximum earnings permitted by 
former Subsection C. 1989 Op. Att'y Gen. No. 89-15. 


sf 


June 18, 1998. For provisions of former section, see the 
1992 NMSA 1978 on NMOneSource,com. 
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10-11-9.1, 10-11-9.2. Repealed. | 
Repeals. — Laws 1987, ch.'253, § 140, repealed 10-11- NMSA 1978, as enacted by Laws 1986, ch. 85, § 1, relating 


9.1 NMSA 1978, as'enacted by Laws’1979, ch. 316, $ 2, to exemption permitted for undersheriffs, effective July 1, 
relating to exemption of participants covered under Com- 1987. ' 


prehensive Employment and Training Act, and 10-11-9.2 


10-11-10. Repealed. 


Repeals. — Laws 1993, ch. 160; § 9 = dusaTaa 10-11-10 provisions of former section, see the 1992 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1987, ch. 253, § 10, con- NMOneSource.com. For present comparable provisions, 
cerning disability retirement, effective June 18, 1993. For see 10-11-10.1 NMSA 1978, _ 


10-11-10.1. Disability retirement. 


A. There is created a "disability review committee" of the retirement board. The disability re- 
view committee shall consist of at least three but not more than five retirement board members 
and at least one physician licensed in New Mexico appointed by the retirement board. The dis- 
ability review committee shall review all applications for disability retirement, review reports 
required under this section and approve or deny applications for disability retirement. 

B. The disability review committee may retire a member on account of disability before the time 
the member would otherwise be eligible for retirement if the following requirements are satisfied: 

(1) ‘the member applying for disability retirement was. a member at the time the disability 
was incurred; 

(2). awritten application for disability retirement, in the form and containing the informa- 
tion prescribed by the association, has been filed with the association by the member or by the 
member's affiliated public employer; 

(3) employment is terminated within forty-five days of the date of approval of the applica- 
tion for disability retirement; 

(4) if: . 
(a) the member.has the.applicable minimum number of years of service credit re- 
quired for normal retirement. For the purposes of this subparagraph, "service credit" means only 
the service credit earned by the member during periods of employment with an affiliated public 
employer; or 

(b) the disability review committee finds the disability to have been the natural and 
proximate result of causes arising solely and exclusively out of and in the course of the member's 
performance of duty with an affiliated public employer; . 

(5) the member submits to all medical examinations and tests and furnishes copies of all 
medical reports requested by the association or disability review committee; provided that if the 
disability review committee requires independent medical or other examinations, those examina- 
tions shall be performed at the association's expense; and 

(6) the disability review committee makes the determination required under Subsection 
C of this section. 

C. The disability review committee shall review applications for disability retirement to deter- 
mine whether: . 

(1). if the member is a currently employed, contributing employee of an affiliated public 
employer: | ) 

(a) the member is mentally or physically totally incapacitated for continued employ- 
ment with an affiliated public employer; and 1 
(b) the incapacity is likely to be permanent; or 

(2) ifthe member is not a Cunpen ly. employed, contnbuung employee of é an affiliated public 
employer: 

(a) the itieraBay's is mentally or physically totally if eapneatubea for any gainful employ- 
ment; and 
(b) the incapacity is likely to.be permanent. 
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D. The disability retirement pension shall be paid for a period of one year after approval of the 
initial application unless the disability review committee for good cause shown grants disability 
retirement for a longer period of time. After approval, payment shall be effective commencing the 
first of the month following submission of the initial application and termination of employment. 

EH. Atthe end of the first year that a disability retirement pension is paid, the disability retired 
member's condition shall be reevaluated to determine eligibility for continuation of payment of a 
disability retirement pension. If the disability retired member has applied for disability benefits 
under the federal social security program, the member shall submit copies of the member's ap- 
plication. The association shall continue payment of the state disability retirement pension if the 
disability retired member presents a written final determination from the federal social security 
administration that the disability retired member qualifies, based on the:same conditions as pre- 
sented in the application for a state disability retirement pension, for federal disability benefits. 

F. If the disability retired member applied for federal disability benefits within thirty days of 
receiving approval for a state disability retirement pension but the federal social security admin- 
istration has not made a written final determination of entitlement by the end of the first year 
that the disability retired member has received a state disability retirement pension, eligibility for 
continued payment of the state disability retirement pension shall be determined by the disability 
review committee. The state disability retirement pension shall be discéntinued if the disability 
review committee finds that the disability retired member is capable of any gainful employment. 

_G. The disability fétired member shall notify the association of the federal social security ad- 
ministration's final determination within fifteen working days of the date of issuance of the final 
written determination. If the federal social security administration denies federal disability ben- 
efits, the state disability retirement pension shall be discontinued effective the first of the month 
following the month in which the written final determination of the federal social security admin- 
istration was issued. If the federal social security administration grants federal disability benefits, 
the state disability retirement pension shall be continued so long as the disability retired member 
provides annually, on or before the anniversary date of commencement of payment of the state dis- 
ability retirement pension, written evidence of continuation of payment of federal disability ben- 
efits. If the disability review committee has denied continuation of payment of a state disability 
retirement pension and the disability retired:member is later granted:federal disability benefits, 
the state disability retirement pension shall be reinstated effective the first of the month following 
the month in which the state disability retirement pension was discontinued. 

H. If, at the time of reevaluation under Subsection E of this section, the disability retired 
member has applied for and has qualified for federal disability benefits, but for a different condi- 
tion than was reviewed by the disability review committee, the disability review committee shall 
review the disability retired member's condition as described by the application for federal dis- 
ability benefits: The process set forth in Subsection I of this section shall be followed to determine 
whether payment of a state disability retirement pension should be continued. 

I. Ifthe disability retired member is not eligible to apply for federal disability benefits or is not 
a member of the federal social security program, the disability review committee annually shall 
determine eligibility for continuation of payment of a state disability retirement pension. To make 
its determination of continued entitlement, the disability review committee shall use the guide- 
lines established by the federal social security administration for I ged of eligibility for 
federal disability benefits. The determination shall be baséd on: | 

(1), the medical and all other information provided by the disability retired member; 

(2) atleast one independent medical or other examination performed at the association's 
expense if required by the disability review committee;and 

(3) any medical, vocational or other information related to the disability compiled during 
the period of disability by any medical or other practitioner consulted by the disability retired 
member regarding the disability which was not paid for by the association. 

J. Each disability retired member.annually shall submit to the association, prior to July 1, a 
statement of earnings from gainful employment during the preceding calendar year. The state- 
ment of earnings shall be in the form prescribed by the association. Payment of the state disability 
retirement pension shall be discontinued if the amount of earnings from gainful employment is 
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one hundred percent or more ofthe ‘amount that causes a decrease or suspension of an old age 
benefit under the federal social security program, or fifteen thousand dollars ($15,000), whichever 
is less. Payment of the state disability retirement pension shall’ be discontinued starting with the 
month of July if the statement of earnings is not received by the association prior to July 1. 

K. Upon prior approval by the association) a disability retired member may return to‘employ- 
ment with an affiliated public employer or other employer for atrial period not to exceed one hun- 
dred twenty calendar days without becoming a member or causing suspension or discontinuation 
of payment of a state disability retirement pension. If the trial period of employment is success- 
fully completed, payment of the disability retirement pensionshall be discontinued beginning 
the first of the month following the one: hundred ‘twentieth day of the trial period of employment. 
Trial periods of employment shall be limited to two in pe five-year period aii tiagr priests 
retirement. 

L. Ifthe disability retired mafrhbeb meets the minimumage and service credit reqiitements 
for normal retirement while receiving a‘disability retirement pension, the disability retirement 
pension shall .be reclassified by the association asa normal: retirement pension and no further 
determinations of eligibility for continuation of payment of the disability retirement pension shall 
be made.:Upon reclassification as a normal retirement pension, all the provisions of ne iis 
Employees Retirement Act.regarding normal retirement shall be applicable. 

M. If the disability review committee found the disability to be the natural and prosimndis re- 
sult of causes arising solely ‘and exclusively out of and in the course of the‘member's employment 
with an affiliated public employer, service credit shall continue to accrue during’ the aiauiity 
retirement period as though the disability retired member was actively employed. 

N. The amount of a disability retirement pension shallibe calculated/according to'the provi- 
sions of the coverage plan applicable to the member at the time of application, except that the ser- 
vice credit requirement shall be waived:and the actual amount of service credit shall be used in- 
stead. If the disability is the natural and proximate result of causes arising solely and exclusively 
out of and in the course ofithe member's performance of duty for an affiliated public employer, the 
amount of disability retirement pension shall be calculated according to the provisions of the cov- 
erage plan applicable tothe member, imputing the amount of service credit necessary to meet the 
minimum service credit requirements for normal retirement. 

O. For the:purposes of this section, the following definitions apply: 

(1) "continued employment with the affiliated public:employer" means the e mbilibp if the 
member to fulfill the required duties of the Praition in which the member was last sina ses cs an 
affiliated public employer; 

(2) "gainful employment" means remunerative employment or deltectunicdartect thabd is 
commensurate with the applicant's background, age, education, experience and any new skills or 
training the applicant may have mecrnett after aura public peatorment or incurring the 
disability; 

(3) "state disability retirement: shiv means the pension paid pursuant to the provi- 
sions of this section; and 

(4). -"federal disability benefits" means those benefits paid me the eine videial were 
phag teat ) 


History: Laws 1993, ch. 160, § 3; 2013, ohf 225, $6. vars ANNOTATIONS 


The 2013 amendment, effective July 1, 2013, clarified . fa f 
how service credit will be calculated for disabled mem- Retirement due to disability. — The requirement that 
bers; increased the vesting period; in Subparagraph (a) of an employee have one and one-half years earned service 
Paragraph (4) of Subsection B, in the first sentence, af- credit to qualify for payment under coverage plan 3 supple- 
ter "the member has", deleted "five or more" and added ments the service credit requirements for normal require- 
"the applicable minimum number of", and after "service ment and does not apply to employees who apply for early 
credit", added “required for normal’ retirement", and retirement due to a disability.Garcia-Montoya v. Pub. Emps. 
vided itccséied ceten ee ae. Ret, Bd., 2006-NMCA-094, 140 N.M. 175, 140 Pad 1124. 

Severability. — Laws 2013, ch. 295, § 93 provided that The operative date for determining an applicant's 
if any part or application of Tate 2018, ch, 225 is held in- membership status for purposes of disability retirement 
valid, the remainder or its application’to other situations benefits is the date disability was incurred. Gonzales v. 
or persons shall not be affected. N.M. Pub, Emps. Ret. Ass'n, 2009- NMCA-109, 147 N.M. 


201, 218 P.3d 1249, 
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Membership status is determined as of the date 
disability was incurred. — Where petitioners were cur- 
rently employed, contributing members at the time their 
disabilities were incurred, and petitioners were currently 
employed but not contributing members at the time they 
applied for disability retirement benefits, the operative 


date for determining petitioners’ status for purposes of dis- — 


ability retirement benefits was the date disability was in- 
curred and petitioners were required to'demonstrate total 
physical and mental incapacity for continued employment 
with an affiliated public employer, but not total physical 
and mental incapacity for any gainful employment. Gon- 
zales v. N.M. Pub. Emps. Ret. Ass'n, 2009-NMCA-109, 147 
N.M. 201, 218 P.3d 1249. 

Public employee retirement board's decision de- 
nying duty-related benefits arbitrary and capri- 
cious. — In an appeal from the denial of disability re- 
tirement benefits where the parties did not dispute that 
petitioner was disabled and that her disability was solely 
and exclusively a result of her work, and where the hear- 
ing officer recommended finding that a preponderance of 
evidence supported a finding that no pre-existing condi- 
tion was a significant contributing factor material to peti- 
tioner's disability, the public employee retirement board's 
(board) contrary finding that a pre-existing condition had 
not been resolved and decision denying duty-related dis- 
ability benefits was arbitrary and capricious, because the 
board violated its own regulation by failing to review the 
record before the hearing officer prior to modifying a pro- 
posed finding of fact, failed to provide a reasoned basis for 
its new findings of fact, and failed to consider contrary evi- 
dence, and the board's new findings had no rational basis 
in light of the whole record. Vigil v. Public Emp. Ret. Bd., 
2015-NMCA-079, cert. denied, 2015-NMCERT-008. 

Meaning of "gainful employment" in regard to geo- 
graphic area. — In order to be entitled to disability retire- 


ment benefits, an employee must establish that no "gainful 


employment" is attainable within the State of New Mexico, 
unless the employee presents substantial evidence, that 
the application of this statewide standard to the employee 


is unreasonable. Talamante v. N.M. Pub. Emps. Ret. Bd., — 


2006-NMCA-032, 139 N.M. 226, 131 P.3d 76. 

"Commensurate" employment. — The board failed to 
comply with the requirements of this section in evaluat- 
ing claimant's application for disability benefits, because 
it failed to factually determine whether the work he was 
able to perform was substantially "commensurate", in 
terms of remuneration with the work he was performing, 
at the time of his disability or would have been capable of 
performing, absent the disability. Johnson v. Pub. Emps. 
Ret. Bd., 1998-NMCA-174, 126 N.M. 282, 968 P.2d 793, 
cert. denied, 126 N.M. 532, 972 P.3d 351, 

Return for "trial period". — A disability annuitant 
retired under the provisions of the Public Employees 


10-11-11. Repealed. 


Repeals. — Laws 1993, ch. 160. § 9 repealed 10-11-11. 


NMSA 1978, as enacted by Laws 1987, ch. 253, § 11, con- 
cerning reevaluation of disability retired members and 
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Retirement Act in effect before July 1, 1987, could return 
to employment for a "trial period" pursuant to Subsection 
D of former Section 10-11-11 NMSA 1978 (see now Sub- 
section K), 1988 Op. Att'y Gen. No. 88-44, 

Suspension of benefits when member capable of 
resuming gainful employment. — To construe Subsec- 
tion C of former 10-11-11 NMSA 1978 (see now Subsec- 
tion F) as requiring the retirement board to continue dis- 
ability benefits to a member who is capable of engaging 
in gainful employment is wholly foreign to the statutory 
scheme governing disability benefits, would be a radical 
departure from former law, is inconsistent, and would 
amount to reading into the statute significant obligations 
against the association's funds that the legislature has 
not contemplated. 1990 Op. Att'y Gen. No. 90-09. 

Rule adopted by the retirement board, providing for 
suspension of disability benefits if a member is capable 
of resuming gainful employment, was consistent with the 
statutory scheme governing the grant and continuation of 
disability benefits and was a reasonable implementation 
of Subsection C. of former.10-11-11 NMSA 1978 (see now 
Subsection F). 1990 Op. Att'y Gen. No. 90-09, 

Legislative intent, as to contributing service. — 
The five years of contributing service for each employee 
was placed in former 10-11-10 NMSA 1978 by the legis- 
lature, with the intent that it be a safeguard to protect 
the association and the board from retiring employees for 
nonduty disability when they enter the service of the state 
or any of its agencies, and who were already disabled and 
could work for the state or its agencies for a few weeks 
or months and then claim nonduty disability. 1955-56 Op. 
Att'y Gen. No. 56-6449. 

Retroactive: award prohibited. — The Public Km- 
ployees Retirement Association may not award disability 
benefits retroactive to the date on which the member's 
name last appeared on the payroll with pay. 1989 Op. 
Att'y.Gen, No.’89-18, y 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Requir- 
ing submission to physical examination or test as violation 
of constitutional rights, 164 A.L.R. 967, 25 A.L.R.2d 1407. 

Firemen: causal connection between fireman's perfor- 
mance of official duties and his disability, for purpose of 
recovering disability benefits,.27 A.L.R.2d 974. 

Relationship between performance of official duties and 
subsequent disability or death, for purpose of pension or 
survivorship benefits of government employee other than 
fireman, policeman, or military personnel, 85. A.L.R.2d 1048. 

Determination whether firefighter's disability is service- 
connected for disability pension purposes, 7 A.L.R.4th 799. 

Determination whether peace officer's ‘disability is 
service-connected for disability pension purposes, 12 


. ALR4th 1158. 


67 C.J.S. Officers and Public Employees § 248; 81A 


C.J.S. States §§ 46, 105, 112'to 119. 


termination of disability pension, effective June 18, 1993. 


For provisions of former section, see the 1992 NMSA 1978 
on NMOneSource.com. 


10-11-12. Status of disability retired member upon termination of 


disability retirement. 


A. The membership status of a disability retired member following termination of the disabil- 
ity retirement pension shall be governed by the membership provisions of the Public Employees 
Retirement Act. Upon reacquisition of membership, the credited service of the member at time 
of disability retirement shall be restored. Credited service shall not be granted for the period of 
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disability retirement unless the retirement board has found the disability to have been the natu- 
ral and proximate result of causes arising solely and exclusively out of and in the course of the 
disability retired member's performance of duty with an affiliated public employer. In no case shall 
credited service be granted for disability retirement time incurred after the date the disability 
retired member meets an age and service requirement for‘normal retirement or after the date the 
disability retired member attains age sixty-five years. 

B. A terminated disability retired member who does not reacquire ‘membership shall have. ac- 
tual credited service at time of disability retirement restored and shall become a vested former 
member. The former disability retired member may retire upon meeting the requirements for nor- 
mal retirement specified by the:applicable coverage plan, except the service a eEN iy for nor- 
mal retirement at age sixty-five years or older shall be waived. 


History: pat 1987, chi 2538, §.12. by Laws 1973).ch. 328, § 1, relating to purpose, and en- 
Repeals and. reenactments. |— Laws 1987, Ghate acted a new section, effective July 1, 1987. 
ter 253 repealed former 10-11-12. NMSA 1978, as enacted hb 46 e be 


10-11-18, 10-11-14. Repealed. 


Repeals. — Laws.1993, ch. 160, § 9 repealed 10-11-13 June 18, 1993. For provisions of former sections, see the 


and. 10-11-14 NMSA 1978, as amended by Laws 1992, ch, 1992 NMSA.1978 on NMOneSource.com. For present com- 


116, §§ 5 and 6, concerning survivor pensions, effective parable provisions, see 10-11-14.5 NMSA 1978. 


10-11-14.1 to 10-11-14.4. Repealed. 


Repeals. — Laws 1987,:ch. 253, § 140, repealed 10- definitions, purchase of service credit, and limitation of su- 
11-14.1 to 10-11-14.4 NMSA 1978, as enacted by Laws perannuation annuity, effective July 1, 1987. 
1987, ch. 89,'§§ 1 to 4, relating to findings and purpose, 


10-11-14.5. Death before retirement; survivor pensions. 


A. A survivor pension may be paid to certain persons related to or designated by a member 
who dies before normal or disability retirement if a written application for the pension, in the form 
prescribed by the association, is filed with the, association by the potential survivor beneficiary or 
beneficiaries within one year of the death of the member. Applications may be filed ‘on behalf of the 
potential survivor beneficiary or beneficiaries or by a person legally authorized to represent them. 

B. If there.is no designated survivor. beneficiary andthe retirement board. finds the death to 
have been the natural and proximate result of causes arising solely and exclusively out of and in 
the course of the member's performance of duty with an affiliated public employer, a survivor pen- 
sion shall be payable to the eligible SIATNAVIRLE spouse, The amount of the survivor pension shall be 
the greater of: 

(1) the amount as calculated under the coverage pat applicable to the deceased member 
at the time of death, as,though the deceased member.had retired the day preceding death under 
form of payment B using the actual amount of service credit attributable to the deceased member 
at the time of death; or 

(2) fifty percent of the deceased member's final average salary. 

C, A survivor pension shall also be payable to eligible surviving children if there is no desig- 
nated survivor beneficiary and the retirement board finds, the death to have been the natural and 
proximate result of causes arising solely and exclusively out of and in the course of the member's 
performance of duty with an affiliated public employer. The total amount of survivor pension pay- 
able for all eligible surviving children shall be either: 

(1) fifty percent of the deceased member's 5 catia ‘salary if an eligible BUIVANLOE 
spouse.is not paid a pension; or 

(2) twenty-five percent of the deceased member's anal average salary if an eligible surviv- 
ing spouse is paid a pension, 
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The total amount of survivor pension shall be divided equally among all eligible surviving chil- 
dren. If there:is only one eligible child, the amount of pension shall be eee -five percent of the 
deceased member's final average salary. 

D. Ifthe member had the applicable minimum Ranier of years of service credit required for 
normal retirement, but the retirement board did not find the death to have been the natural and 
proximate result of causes arising solely and exclusively out of and in the course of the member's 
performance of duty with an affiliated public employer and there is no designated survivor ben- 
eficiary, a survivor pension shall be el dc to the eligible ve agg spouse. The amount of the 
survivor pension shall be the greater of: 

(1). the amount as calculated under the coverage plan dimlivable to the deceased member 
at the time of death as though the deceased member had retired the day preceding death under 
form of payment B using the total amount of 2 age service credit attributable to the deceased 
member at the time of death; or 

(2) thirty percent of the deceased saidtibert s final: average abhi 

EK. Ifthe member had the applicable minimum number of years of service credit required for 
normal retirement, but the retirement board did:not find the death to have been the natural and 
proximate result of causes arising solely and exclusively out:of and in the course of the member's 
performance of duty with an affiliated public employer and there is no designated survivor benefi- 
ciary, and if there is no eligible surviving spouse at the time of death, a survivor pension shall.be 
payable to and divided equally among all eligible surviving children, if any: The total amount of 
survivor pension payable for all eligible surviving children shall be the greater of: 

(1) the amount as calculated under the coverage plan applicable to the deceased member 
at the time of death as though the deceased member had retired the day preceding death under 
form of payment B with the oldest eligible surviving child as the survivor beneficiary using the 
total:amount of actual service credit attributable to the’deceaséd member at the time of death; or 

(2) thirty percent of the deceased member's final average salary. 

F. An eligible surviving spouse is the spouse to whom the deceased member was married at the 
time of death. An eligible surviving child is a child under:the age of eighteen years and who is an 
unmarried, natural or adopted child of the deceased member. ~~ 

G. An eligible surviving spouse's pension shall terminate upon death. An eligible surviving 
child's pension shall terminate upon death or sn ee che or reaching age eighteen years, whichever 
comes first. 

H._ If there is no designated survivor beneficiary and there is no eligible surviving child, the 
eligible surviving spouse may elect to be refunded the deceased: member's accumulated member 
contributions instead of receiving a survivor pension. 

_I. A member may designate a survivor beneficiary to receive a pre-retirement survivor pen- 
sion, subject to the following conditions: «: 

(1) a written designation, i in the fit prescribed by the association, is filed by the member 
with the association; 

(2) «if the member is married at the time of designation, the designation shall only be made 
with the consent of the member's spouse, in the form prescribed by the association; 

(8) if the member is married subsequent to the time of designation, any prior designations 
shall automatically be revoked upon the date of the marriage; 

(4) if the member is divorced subsequent to:the time of designation, any prior designa- 
tion of the former spouse as survivor Denensiary shall automatically be revoked upon the date of 
divorce; and 

(5) a designation of survivor pehefietary may be changed, with the member's spouse's con- 
sent if the member is married, by the member at any time prior to the member's death. 

J. If there is a designated survivor beneficiary and the retirement board finds the death to 
have been the natural and proximate result of causes arising solely and exclusively out of and in 
the course of the member's performance of duty with an affiliated public employer, a survivor pen- 
sion shall be payable to the designated survivor beneficiary. The amount of the survivor pension 
shall be the greater oft 
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(1) the amount as calculated under the coverage plan applicable to the deceased member 
at the time of death as though the deceased member had retired the day preceding death under 
form of payment B using the actual amount of service credit attributable to the member at the 
time of death; or 

(2) . fifty percent of the deceased member's final average sabaidy: 

K. If there is a designated survivor beneficiary, if the member had the applicable minimum 
number of years of service credit required for normal retirement and if the retirement board did 
not find the death to have been the natural and proximate result of causes arising solely and ex- 
clusively out of and in the course of the member's performance of duty with an affiliated public 
employer, a survivor pension shall be payable to the designated survivor secre The amount 
of the survivor pension shall be the greater of: 

(1) the amount as calculated under the’coverage plan cxintioubile to the deceased member 
at the time of death as though the deceased member had retired the day preceding death under 
form of payment B using the:actual amount of service credit attributable to the member at the 
time of death; or 

(2) thirty percent of the deceased member's final average salary. 

L. If all pension payments permanently terminate before there is paid an aggregate amount 
equal to the deceased member's accumulated member contributions at time of death, the differ- 
ence between the amount of accumulated member contributions and the aggregate amount of 
pension paid shall be paid to the deceased member's refund beneficiary. If no refund beneficiary 
survives the survivor beneficiary, the difference shall be paid to the estate of the deceased member. 

M. For purposes of this section, "service credit" means only the service credit earned by a mem- 
ber during periods of employment with an affiliated public employer. 


History: Laws 1993, ch. 160, § 4; 1997, ch. 189, § 6; limitation to file an application for pension benefits and 
2013, ch. 225, § 7. the documentation requirements in Subsection A of Sec- 
The 2018 amendment, effective July 1, 2013, clarified tion 10-11-14.5 NMSA 1978 does not violate the substan- 
how service credit will be calculated for survivors of mem- tive due process rights of a survivor beneficiary because 
bers who die before retirement; increased the vesting period; they are rationally related to the legitimate government 
in Subsection D, in the first sentence, after "If the mem- interests of promoting the fiduciary purpose of the Public 
ber had", deleted "five or more" and added "the applicable Employees Retirement Act and preventing fraud, Marti- 
minimum number of" and after "service credit", added "re- nez v. Pub. Emps. Ret. Ass'n of N'M., 2012-NMCA-096, 286 
quired for normal retirement"; in Subsection E, in the first P.3d 613, cert. granted, 2012- NMCERT-009. 
sentence, after "if the member had", deleted "five or more" Failure to comply with statutory requirements. — 
and added "the applicable minimum number of" and after Where plaintiffs spouse, who had worked for the state for 
"service credit", added "required for normal retirement"; seven years and had contributed to the public employees 
in Subsection K, in the first sentence, after "If the member retirement association, died; plaintiff had a property inter- 
had", deleted "five or more" and added "the applicable mini- est in survivor's benefits; plaintiff sent a letter and a copy of 
mum number of" and after the phrase "service credit", added the death certificate to defendant in which plaintiff notified 
"required for normal retirement"; and added Subsection M. defendant of the death of plaintiff's spouse, requested that 
Severability. — Laws 2013, ch. 225, § 93 provided that defendant send plaintiff any paperwork needed to receive a 
if any part or application of Laws 2013, ch. 225 is held in- survivor pension, and asked defendant to conduct an audit of 
valid, the remainder or its application to other situations the decedent's file to determine the benefits due to plaintiff; 
or persons shall not be affected. defendant sent plaintiff the prescribed application form for 
The 1997 amendment, effective June 20, 1997, re- survivor benefits and asked plaintiff to complete and return 
wrote this section to the extent that a detailed comparison the application; defendant did not notify plaintiff that there 
is impracticable. ve a deadline for submission of the application; and plain- 
. tiff sent the completed application to defendant more than 
ANNOTATIONS two ho after ago spouse died, plaintiff failed to sub- 
Interest of surviving spouse. — The vested inter- stantially comply with the requirements of Section 10-11- 
est in the pension benefits of a deceased member of the 14.5 NMSA 1978 which governed plaintiff's right to survivor 
public employees retirement association, who has not benefits, plaintiff's claim for survivor benefits was barred, 
retired, does not pass to the deceased member's spouse and plaintiff was not denied substantive due process. Mar 
upon the death of the deceased member. The interest of tinez uv. Pub, Hmps. Ret. Ass'n of N.M., 2012-NMCA-096, 286 
the surviving spouse is limited to the interest created by Pad 618, cert. granted, 2012-NMCERT-009. . 
the Public Employees Retirement Act. Under the Act, the Final average salary". — The "final average salary 
surviving spouse of a deceased member who had not re- figure may not include lump sum payments for annual 
tired has a property interest only in the survivor's ben- leave, sick leave or sick leave converted to annual leave, 
efit which is conditioned upon the fulfillment of statu- because Buch payments aye net galaty smyuun We eae 
tory requirements, Martinez v. Pub, Emps. Ret. Ass'n of ing of the Public Employees' Retirement Act, 1989 Op. 
N.M., 2012-NMCA-096, 286 P.3d 613, cert. granted, Att'y Gen. No. 89-06. 
2012-NMCERT-009. Am. Jur. 2d, A.L.R. and C.J.S. references, — 67 
One-year limitation to file an application for ben- C.J.S. Officers and Public Employees § 248; 81A CJS. 
efits does not violate due process. — The one-year States §§ 46, 112 to 119. 
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10-11-14.6., Calculation of final average salary. 


Under the Public Employees Retirement Act: 

A... fora member who was a member on June 30, 2013, the final average salary is one thirty- 
sixth of the greatest aggregate amount of salary paid a member for thirty-six consecutive, but not 
necessarily continuous, months of service credit; and . 

B. for a member who was not a member on June 30, 2013, the final average salary is one- 
sixtieth of the greatest aggregate amount of salary paid a member for sixty consecutive, but not 
necessarily continuous, months of service credit. 


History: Laws 2009, ch. 288, § 12; 2013, ch. 225, § 8. the sentence, added "for a member who was a member on 
The 2013 amendment, effective July 1, 2013, changed June 30, 2013"; and added Subsection B, 
the benefits for members initially employed after June 30, Severability. — Laws 2013, ch. 225, § 93 provided that 
2013 by reducing the multiplier and increasing the num- if any part or application of Laws 20138, ch. 225 is held in- 
bers of years used to calculate the final average salary; valid, the remainder or its application to other situations 
in the introductory sentence, after "Under", deleted "each or persons shall not be affected. 


coverage plan of"; in Subsection A, at the beginning of 


10-11-15. State general member coverage plan 1; applicability. 


State general member coverage plan 1 is applicable to state general members who are not spe- 
cifically covered by another coverage plan, 


History: Laws 1987, ch. 258, § 15. Repeals, — Laws 1981, ch. 135, § 18 repealed former 
10-11-15 NMSA 1978, relating to contributing service 
credit, effective March 21, 1981. 


10-11-16. State general member coverage plan 1; age and service 
requirements for normal retirement, 


Under state general member coverage plan 1, the age and service requirements for normal re- 
tirement are: 


A. age sixty-five years or older and five or more years of credited service; 

B. age sixty-four years and eight or more years of credited service; 

C. age sixty-three years and eleven or more years of credited service; 

D. age sixty-two years and fourteen or more years of credited service; 

E. age sixty-one years and seventeen or more years of credited service; 

F. age sixty years and twenty or more years of credited service; or 

G. any age and twenty-five or more years of credited service. 

History: Laws 1987, ch. 253, § 16. amended by Laws 1970, ch. 56, § 1, relating to time served 
Repeals and reenactments. — Laws 1987, Chap- as judge or justice, and enacted a new section, effective 


ter 258 repealed former 10-11-16 NMSA 1978, as July 1, 1987. 


10-11-17. State general member coverage plan 1; amount of normal 
requirements for normal retirement; form of payment A. 


Under state general member coverage plan 1, the amount of a normal retirement pension under 
form of payment A is equal to two percent of final average salary multiplied by credited service. 
The amount shall not exceed sixty percent of final average salary. 


History: Laws 1987, ch. 253, § 17. by Laws 1981, ch. 135, § 5, relating to funds of association, 
Repeals and reenactments. — Laws 1987, Chan. and enacted a new section, effective July 1, 1987. 
ter 253 repealed former 10-11-17 NMSA 1978, as amended 
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10-11-18. State general member'coverage plan 1; final average salary. | 


Under state general member coverage plan 1, final average salary is one thirty-sixth of the 
greatest aggregate amount of salary paid’a member for thirty-six consecutive months of credited 
service. Understate general: member coverage plan 1, if a member has less than thirty-six months 


of credited service, final average salary is the aggregate amount of salary paid a member for the 
member's period of credited service divided by it member" s credited service. 


History: Laws 1987, ch. 253, § 18, 
Repeals and reenactments. — Laws 1987, Chap- 
ter 258 repealed former 10-11-18 NMSA 1978, as amended 


10-11-18.1. Repealed. 


Repeals. — Laws 1987, ch. 2538, § 140, repealed 10-11- 
18.1 NMSA 1978, as enacted by Laws 1986, ch. 46, § 1, 


vby il: 1986, ch. 84, § 2, relating to emilee savings 


fund, and enacted a new section, effective July 1, 1987. 


(f 


relating to member contributions and tax treatment, ‘ef 
fective July 1, 1987. 


10-11-19. State general member coverage plan 1; member contribution 


rate. i 


A member under state general member coverage plan 1 shall contribute three and éighty-three 


one-hundredths percent of salary. 


History: Laws 1987, ch. 253, § 19. 
Repeals and reenactments. — Laws 1987, Chap- 
ter 253 repealed former 10-11-19 NMSA 1978, as amended 


by Dawe 1986, ch. 84, § 2, relating to employer's accumu- 
lation fund, and enacted a new section, effective July 1, 
1987. 


10-11-20. State general member coverage plan 1; state contribution rate. 


The state shall contribute eleven and forty-eight one-hundredths percent of the salary of each 
member under state general member coverage plan 1. 


History: Laws 1987, ch. 253, § 20. 


Repeals and reenactments. — -Laws 1987, Chap- 


ter 253 repealed former 10-11-20 NMSA 1978, as amended 


by Laws 1965, ch. 284, § 5, relating to retirement reserve 
fund, and enacted a new section, effective July 1, 1987. 


10-11-21. State general member coverage plan 2; applicability. | 


State general member coverage plan 2 is applicable to state general members after Septem- 


ber 30, 1987. 


History: Laws 1987, ch. 258, § 21. 
Repeals and reenactments, — Laws 1987, Chap- 
ter 253 repealed former 10-11-21 NMSA 1978, as amended 


a 


by Laws 1985, (1st S.8.),' ch. 10, § 4, relating to income 
fund, and enacted a new section, effective July 1, 1987. 


10-11-22. State general homstehil cniertail plan2 2; noe niact service 
requirements for normal retirement. 


Under stiibe romisial member coverage plan 2, the age and service ¢ requirements for Siok re Te- 


tirement are: 


At OU ODD 


age sixty-five years or older and five or more years of spre service; 
age sixty-four years and eight or more years of credited service; . 
age sixty-three years and elevén or more years of credited service; 
age sixty-two years and fourteen or more years of credited service; 
age sixty-one years and seventeen or more years of credited service; 
age sixty years and twenty or more years of credited service; or 

any age and twenty-five or more years of credited service. 
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History: Laws 1987, ch. 253, § 22. ANNOTATIONS 

Repeals and reenactments. — Laws 1987, Chap- f : I he 
ter 253 repealed former 10-11-22 NMSA 1978, as amended Continuation of work for affiliated employer. — 
by Laws 1985 (1st S.S.), ch. 10, § 5, relating to superan- A state employee who filed an application for retirement 
nuation retirement annuity, and enacted a new section, with the public employees retirement association, and 
effective July 1, 1987. commenced receiving a monthly annuity from the public 

Compiler's notes. — Laws 1987, ch. 95 purported to employees retirement association but continues to work 
amend this section, but was not published because of the for an affiliated employer is not entitled to receive that 
repeal and reenactment by Laws 1987, ch. 253. annuity. 1987 Op. Att'y Gen. No. 87-14, 


10-11-23. State general member coverage plan 2; amount of pension; 
form of payment A. 


Under state general member coverage plan 2, the amount of pension under form of payment 
A is equal to two and one-half percent of final average salary multiplied by credited service. The 
amount shall not exceed seventy-five percent of the final average salary. 


History: Laws 1987, ch. 253, § 23. by Laws 1981, ch. 135, § 10, relating to retirement annu- 
Repeals and reenactments. — Laws 1987, Chap- ity while employed, and enacted a new section, effective 
ter 253 repealed former 10-11-23 NMSA 1978, as amended July 1, 1987. , 


10-11-24. State general member coverage plan 2; final average salary. 


Under state general member coverage plan 2, the final average salary is one thirty-sixth of the 
greatest aggregate amount of salary paid a member for thirty-six consecutive months of credited 
service. Under state general member coverage plan 2, if a member has less than thirty-six months 
of credited service, the final average salary is the aggregate amount of salary paid a member for 
the member's period of credited'service divided by the member's credited service, 


History: Laws 1987, ch. 253, § 24. an employee could purchase up to five years of credited 


Repeals and reenactments. — Laws 1987, Chap- service "during the seventy-fifth or seventy-sixth fiscal 
ter 253 repealed former 10-11-24 NMSA 1978,as amended © year," subject to various conditions. Not only was the stat- 
by Laws 1973, ch. 344, § 2, relating to employment with- ute ambiguous by referring to both'the seventy-fifth and 
out suspension of annuity, and enacted a new section, ef- seventy-sixth fiscal years at the same time, it was also 
fective July 1, 1987. internally inconsistent; the cost for an additional year of 

ANNOTATIONS service credit had already been fixed by Section 3 of the 


1986 amendment to this article (Chapter 89), and no one 
argues that § 189 was intended to change that cost, retro- 


spite the clarity and precision of its formula for computing actively, to comport with the formula spelled out later in 
the cost of a retiring employee's additional purchased ser- § 189. Thus, the early retirees in the seventy-sixth fiscal 
vice credit, § 189 of Laws 1987, ch. 253 (uncompiled) was year under Laws 1987, ch. 253, § 139 were required to pay 
ambiguous; it was ambiguous because of its reference to. an equivalent amount to purchase service credits as paid 
the seventy-fifth fiscal year (the 12-month period ending by early retirees under Laws 1986, ch. 89, § 3. State ex rel, 
June 30, 1987), which had already ended when § 139 be- Helman v. Gallegos, 1994-NMSC-023, 117 N.M. 346, 871 


came effective on July 1, 1987, The section provided that P.2d 1352. 


Early retiree purchase of service credits. — De- 


10-11-25. State general member coverage plan 2; member contribution 
rate. 


A member under state general member coverage plan 2 shall contribute six and eighteen one- 
hundredths percent of salary starting with the first full pay period in the calendar month in which 
state general member coverage plan 2 becomes applicable to the member. 


History: Laws 1987, ch. 258, § 25. service credit, § 139 of Laws 1987, ch. 253 (uncompiled) 
Repeals and reenactments, — Laws 1987, Chap- was ambiguous; it was ambiguous because of its reference 
ter 253 repealed former 10-11-25 NMSA 1978, as amended to the seventy-fifth fiscal year (the 12-month period end- 
by Laws 1981, ch. 185, § 11, relating to deferred retirement ing June 30, 1987), which had already ended when § 139 
annuity, and enacted a new section, effective July 1, 1987, became effective on July 1, 1987. ad section ae teaes that 
an employee could purchase up to five years of credited ser- 
ANNOTATIONS vice "during the seventy-fifth or seventy-sixth fiscal year," 


subject to various conditions. Not only was the statute am- 
biguous by referring to both the seventy-fifth and seventy- 
sixth fiscal years at the same time, it was also internally 


Early retiree purchase of service credits, — De- 
spite the clarity and precision of its formula for comput- 
ing the cost of a retiring employee's additional purchased 
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inconsistent; the cost for an additional year of service credit retirees in the seventy-sixth fiscal year under Laws 1987, 
had already been fixed by Section 3 of the 1986 amendment ch, 258, § 189 were required to pay an equivalent amount 
to this article (Chapter 89), and no one argues that § 139 to purchase service credits as paid by early retirees under 
was intended to change that cost, retroactively, to comport Laws 1986, ch. 89, § 8. State ex rel. Helman v. Gallegos, 


with the formula spelled out later in § 139. Thus, the early 1994-NMSC-023, 117 N.M. 346,871 P.2d 1352. 


10-11-26. State general member coverage plan 2; state contribution rate. 


The state shall contribute tanteen and eighty-three one-hundredths peveuy of the salary of 
each member covered by state general member. coverage plan 2.., . ‘ 


History: Laws 1987, ch. 253, § 26. an employee could purchase up to five years of credited ser- 


Repeals and reenactments. — Laws 1987, Chap- vice "during the seventy-fifth or seventy-sixth fiscal year," 
ter 253 repealed former 10-11-26 NMSA 1978, as amended subject to various conditions. Not only was the statute am- 
by Laws 1981, ch. 185, § 12, relating to annuity options, biguous by referring to both the seventy-fifth and seventy- 
and enacted a new section, effective July 1, 1987. «4° sixth fiscal years at the same time, it was also internally 

inconsistent; the cost for an additional year of service credit 
ANNOTATIONS had already been fixed by Section 3 of the 1986 amendment 


to this article (Chapter 89), and.no one argues that § 139 
was intended to change that cost, retroactively, to comport 
with the formula spelled out later in § 139. Thus, the early 
retirees in the seventy-sixth fiscal year under Laws 1987, 
ambiguous; it was ambiguous, because ofits reference to ch. 253, § 139 were required to pay an equivalent amount 
the seventy-fifth fiscal year (the 12-month period ending © Purchase service credits as paid by early retirees under 
June 30, 1987), which had already ended when § 139 be- . Laws 1986, ch. 89, § 3. State ex rel. Helman v, Gallegos, 
came effective on July 1, 1987. The section provided that 1994-NMSC-023, 117 N.M. 346, 871 P.2d 1352. 


Early retiree purchase of service credits. — De- 
spite the clarity and precision of its formula for computing 
the cost of a retiring employee's additional purchased ser- 
vice credit, § 189 of Laws 1987, ch. 253 (uncompiled) was 


10-11-26.1. State general member coverage plan 3; applicability. 


State general member coverage plan 3 is appliddhlé to peace officer members and is applicable 
to state general members in the first full pay period after July 1, 1995 if the retirement board 
certifies to the secretary of state that'a majority of the members voting of those members to be 
covered under state general member coverage plan 3 has voted to approve adoption of this plan at 
an election conducted pursuant to Laws 1994, Chapter 128, mention 17. 


History: Laws 184 ch, 128, § 2; 2013, ch. 225, § 9. Ba ceelatics — Laws 2013, ch. 225,'§ 93 provided that 

The 2013 amendment, effective July 1, 2013, applied if any part or application of Laws 2013, ch. 225 is held in- 
the member coverage of plan 3 to peace officers; and af- valid, the remainder or its application to other situations 
ter "plan 3 is applicable to", added "peace officer members or persons vie not be affected. 


and is applicable". 


10-11-26.2. State general member coverage plan 3; age and service 
credit requirements for normal retirement. 


A. Under state general member coverage plan 3: 

(1) for a member who on or before June 30, 2013 was a peace officer and for a member who 
is not a peace officer but was a retired member or a member on June 80, 20138, the age and service 
credit requirements for normal retirement are: 

(a) age sixty-five years or older and five or more years of service credit; 
(b) age sixty-four years and eight or more years of service credit; 

(c) age sixty-three years and eleven or more years of service credit; 

(d) age sixty-two years and fourteen or more years of service credit; 

(e) age sixty-one years and seventeen or more years of service credit; 
(f) age sixty years and twenty or more years of service credit; or 

(g) any age and twenty-five or more years of service credit; 

(2) for a member who is not a peace officer and was not a retired member or a member on 

June 30, 2018, the age and service requirements for normal retirement are: bad iia 

(a) age sixty-five years or older and five or more years of service credit; or 

(b) any age if the member has five or more years‘of service credit and the sum of the 
member's age and years of service credit equals at least eighty-five; and 
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(8) for a member who on or after July 1; 2013 becomes:a peace officer and who was not a 
retired member or a member on June 30,2013, the:age and service requirements for normal retire- 
ment are: i97 | 
(a) age sixty years or older and five or more years of service credit; or 
(b) any age and trentydfie or more years of service credit. 

B. As used in this section; "peace officer" means any employee of the state:with a duty to main- 
tain public order or to make arrests for.crime, whether that duty extends to all.crimes or is limited 
to specific sao and who is not peeca covered by poise coverage yen 


‘History: Laws 1994, ch. 128, § 3; 2009, ch. 288, § 6; retirement; in Paragraph (1) of Subsection A, in the intro- 


2018, ch. 225, § 10; 2020, ch. 9, § 24: 2020, ch. 11, 8 4, ductory sentence, after "a member. who", deleted. "is" and 
2020 Multiple Amendments. — Laws 2020, ch. 9, added."on or-before June 30, 2018" and after "a Eats 
§ 24, with a contingent effective date, and Laws 2020, ch. on June 380", deletes "2010" and added "2013"; in. Para- 
Ta g 4, effective July 1, 2020, enacted different, amend- graph (2) of” Subsection A, in the introductory sentence, 
ments to this section that can be reconciled. Laws 2020, after "a member on June 30", deleted "2010" and added 
ch, 11, § 4, effective July 1, 2020, is set out above, The pro- "2013", in Subparagraph (a), after "age", deleted "sixty- 
visions of Laws 2020, ch. 9, § 24, as reconciled with Laws seven" and added "sixty-five" and after "older and", de- 
2020, ch. 11, § 4, become effective January 1, 2023, con- leted. "five" and added "eight", and in Subparagraph (b), 
tingent upon certification by the secretary of state that after "any age. if’, added "the member has eight of more 
the constitution of New Mexico has been amended as pro- years of service credit and" and after "equals at least", de- 
posed by a joint resolution of the first session of the fifty- leted "eighty" and added "eighty-five", and deleted former 
fourth legislature (Laws 2019, SJC/SRC/SJR Nos. 1 and 4, Subparagraph (c), which provided "any age and thirty or 
CA #1) at the general election to be held on November 3, more years of service credit"; and.added Paragraph (3). 
2020, See section that follows. © Severability. — Laws 2018, ch,.225, § 93 provided that 
Laws 2020, ch. 11, § 4 [set out above], effective July 1, if any part or application of Laws 2013, ch. 225 is held in- 
2020, changed the service credit requirement for certain retir- valid, the remainder or its application to other situations 
ees; and in Subsection A; Subparagraph A(2)(a), after "sixty- or persons shall not be affected. 
five years or older and", deleted "eight" and added "five", in The 2009 amendment, effective July 1, 2011, added 
Subparagraph A(2)(b), after "the member has", deleted "eight" Paragraph (1) of Subsection.A, but, not Subparagraphs (a) 
and added "five", ‘and in Subparagraph A(3)(a), after "sixty through (g) of Paragraph (1); added Paragraph (2) of Sub- 
years or older and", deleted "six" and added "five". section A;.and added Subsection B. 


The 2013 amendment, effective July 1, 2013, in- 
creased the age and service requirements for normal 


10-11-26.2. State general member coverage plan 3; age and service credit 
| requirements for normal retirement. (Effective January 1, 
2023.) , 


A. Under state general member coverage nian 3: | 

(1). fora member who on or before June 30, 2013 was a peace o officer and for a member whe 
is not a peace officer but was a retired member ora member on June 30, 2013; the age and service 
credit requirements for normal retirement are: 

(a) age sixty-five years or older and five or more years of service credit; 
(b) age sixty-four years and eight or more years of service credit; 

(ec) age sixty-three years and eleven or more years of service.credit; . 

(d) age sixty-two years and fourteen or more years of service credit; 

(e) age sixty-one years and seventeen or more years of service credit; 

(f) age sixty years and twenty or more years of service credit; or 

(g) any age and twenty-five or more years of service credit; 

(2) for a member who is not a peace officer and was not a retired member or a member on 

June 30, 2013, the age and service requirements for normal retirement are: 

(a) age sixty- -five years or older and five or more years of service credit; or 

(b) any age if the member has five or more years of service credit and the sum of the 
member's age and years of service credit equals at least eighty-five; 

(3) for a member who on or after July 1, 2013 becomes a peace officer and who was not a 
retired member or a member on June 80, 2013, the age and service a ce for normal retire- 
ment are: 

(a) age sixty years or older and five or more years of service credit; or | 
(b) any age and twenty- -five or more years of service credit; and 
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(4) foramember who on or after January 1, 2023 becomes a public regulation commission 
commissioner, who was not a retired member or a member prior to January 1, 2023 and whose 
service credit is limited to service as a commissioner, the age and service requirement for normal 
retirement is age sixty-five years or older and six or more years of service credit. 
B. As used in this section, "peace officer" means any:employee of the state with a duty to main- 
tain public order or to make arrests for crime, whether that duty extends to all crimes or is. aned 


to specific crimes, and who is not specifically covered by another coverage plan. 


History: Laws 1994, nas 128, § 3; 2009, ch. 288, § 6; 
20138, ch, 226, § 10; 2020, ch. 9, § 24; 2020, ch. 11, § 4. 

Compiler's notes. — Laws 2020, ch. 9, $§ 24 amended 
10-11-26.2 NMSA 1978, effective January 1, 2023, con- 
tingent upon the adoption of Laws 2019, SJC/SRC/SJIR 
Nos.'1 and 4, Constitutional Amendment 1, at the general 
election held on November 3, 2020. Constitutional Amend- 
ment 1 was adopted by a vote of 445,655 for and 355,471 
against. 

2020 Multiple Amendments. — Laws 2020, ch. 9, § 24, 
with a contingent effective date, and Laws 2020, ch. 11, § 4, 
effective July 1, 2020, enacted different amendments to this 
section that can be'reconciled. Pursuant to 12-1-8 NMSA 1978, 
Laws 2020, ch. 11, § 4 as the last act signed by the governor is 
set out above and incorporates both amendments. The amend- 
ments enacted by Laws 2020, ch, 9, § 24 and Laws 2020, ch. 
11, § 4 are described below, To view the session laws in their 
entirety, see the 2020 session laws on NMi OneSource.com. 

+ 


.t 


The nature of the difference between the amendments is 
that Laws 2020, ch. 9, § 24, provided service credit require- 
ments for public. regulation commissioners who. become 
commissioners on or after January 1, 2023 and whose 
service credit is limited to service as a commissioner, and 
Laws 2020, ch. 11, § 4, changed the service credit require- 
ment for certain retirees. 

‘Laws 2020, ch. 11, § 4, effective July 1, 2020, changed 
the service credit requirement for certain retirees; in Sub- 
section A, in Subparagraph A(2)(a), after "sixty-five years 
or older and", deleted "eight" and added "five", in Sub- 
paragraph A(2)(b), after "the member has", deleted "eight" 
and added "five", and in Subparagraph A(38)(a), after 
"sixty years or older and", deleted "six" and added "five". 

Laws 2020, ch. 9, § 24, effective January 1, 2023, pro- 
vided service credit requirements for public regulation com- 
missioners who become commissioners on or after Janu- 
ary 1, 2023 and whose service credit is limited to service as 
a commissioner; in Subsection A, added new Paragraph (4). 


10-11-26.3. State general member coverage plan 3: amount of pension; 


form of payment A. 


Under state general member coverage plan 3: 


A. for a member with age and service requirements: provided under Paragraph (1) or (3) of 
Subsection A of Section 10-11-26.2 NMSA 1978, the amount of pension under form of payment A 
is equal to three percent of final average salary multiplied by service credit: The amount shall not 
exceed ninety percent of the final average salary; and 

B. for a member with age and service requirements provided under Paragraph (2) of Subsec- 
tion A of Section 10-11-26.2 NMSA 1978, the amount of pension under form of payment A is equal 
to two and one-half percent of the final average salary multiplied by service credit. The amount 
shall not exceed ninety percent of the final average salary. 


History: Laws 1994, ch. 128, § 4; 2013, ch. 225, § 11. 
The 2013 amendment, effective July 1, 2013, in- 
creased the maximum pension benefit; decreased the 
pension benefit for employees who become members af- 
ter June 30, 2013; in Subsection A, in the first sentence, 
added "for a member with age and service requirements 


provided under Paragraph (1) or (3) of Subsection A of — 


10-11-26.4. Repealed. 


Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11- 
26.4 NMSA 1978, as enacted by Laws 1994, ch. 128, §°5, 
relating to state general member coverage plan 3, final 


» Section. 10-11-26.2 NMSA 1978" and in the second sen- 


tence, after "shall not exceed", deleted "eighty" and added 
"ninety"; and added Subsection B. 

Severability. — Laws 20138, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected, 


average salary, effective July 1, 2011. For provisions of for- 
mer section, see the 2010 NMSA 1978 on NMOneSource 
com, 


10-11-26.5. State general member coverage plan 3; member 


contribution rate. 


A member under state general member coverage plan 3 shall contribute seven and forty-two 
hundredths percent of salary starting with the first full pay period that ends within the calendar 
month in which state general member coverage plan 3 becomes applicable to the member, except 
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that a member whose annual salary is greater than twenty-five thousand dollars ($25,000) shall 
contribute: 

A. beginning July 1, 2020 and continuing through June 30, 2021, nine and forty-two hun- 
dredths percent of salary; 

B. beginning July 1, 2021 and continuing through June 30, 2022, nine and eee hun- 
dredths percent of salary; 4 

C,. beginning July 1, 2022 and continuing through June 30, 2023, ten and forty-two hun- 
dredths percent of salary; and 

D. beginning July 1, 2023 and thereafter, ten and minelyr HO hundredths percent of salary. 


History: Laie 1994, ch. 128, § 6; 2009, ch. 127, § 1; police member, correctional officer member and probation 
2011, ch. 178, § 1; 2013, ch. 225, § 12; 2020, ch. 11, § 5. and parole officer member coverage plan 1. The election 
The 2020 amendment, effective July 1, 2020, in- shall be conducted in accordance with procedures adopted 
creased member contribution rates by .5 percent each year by the retirement board, and the retirement board shall 
for four years for members whose annual salary is greater certify the results of the election to the secretary of state 
than twenty-five thousand dollars, and increased the sal- on or before July 1, 2021. 
ary amount applicable to the increased member contribu- The 2013 amendment, effective July 1, 20138, in- 
tion rate; in the introductory clause, after "greater than", creased the employee contribution rate for employees 
deleted "twenty thousand dollars ($20,000)" and added earning more than twenty thousand dollars in salary 
"twenty-five thousand dollars ($25,000)", and after "shall annually; deleted the entire section, which provided for 
contribute", deleted "eight and ninety-two hundredths employee contributions at a rate of seven and forty-two 
percent of salary"; and added Subsections A through D. hundredths percent of salary, except for employees whose 
Temporary provisions. — Laws 2020, ch. 11, § 65 salary was greater than twenty thousand dollars who 
provided that on or before May 1, 2021, the retirement were required to pay a rate which ranged from eight and 
board shall conduct an election to submit to adult proba- ninety-two hundredths percent beginning July 1, 2009, 
tion and parole officer members currently contributing ten and sixty-seven hundredths percent beginning July 1, 
under state general member coverage plan 3 the ques- 2011, and eight and ninety-two hundredths percent begin- 
tion of adopting state police member, correctional officer ning July 1, 2012; and added the current language. 
member and probation and parole officer member cover- Severability. — Laws 2013, ch, 225, § 93 provided that 
age plan 1. The election shall be conducted in accordance if any part or application of Laws 2013, ch. 225 is held in- 
with procedures adopted by the retirement board, and the valid, the remainder or its application to other situations 
retirement board shall certify the results of the election to or persons shall not be affected. 
the secretary of state on or before July 1, 2021, The 2011 amendment, effective July 1, 2011, for the 
Laws 2020, ch. 11, § 66 provided that on or before period from July 1, 2011 through June 30, 2012, increased 
May 1, 2021, the retirement board shall conduct an the member contribution rate for members whose annual 
election to submit to juvenile probation and parole offi- salary is more than twenty thousand dollars. 
cer members currently contributing under state general The 2009 amendment, effective July 1, 2009, added 
member coverage plan 3 the question of adopting state the exception at the end of the sentence. 


10-11-26.6. State general member coverage plan 3; state contribution 
rate. 


The state shall contribute the following percentages of the salary of each member covered by 
state general member coverage plan 3 starting with the first pay period that ends within the cal- 
endar month in which state general member coverage plan 3 becomes applicable to the member: 

A. beginning July 1, 2020 and continuing through June 30, 2021, seventeen and seventy- 
four hundredths percent of salary; 

B. beginning July 1, 2021 and continuing through June 30, 2022, eighteen and twenty-four 
hundredths percent of salary; 

C, beginning July 1, 2022 and continuing through June 30, 2023, eighteen and seventy-four 
hundredths percent of salary; and 

D. beginning July 1, 2023 and thereafter, nineteen and twenty-four hundredths percent of 


salary. 


The 2019 amendment, effective July 1, 2019, increased 


History: Laws 1994, ch. 128, § 7; 2009, ch. 127, § 2 
1 employer contribution rates to the funds included under the 


2011, ch. 178, § 2; 2013, ch, 225, § 13; 2019, ch. 237, § 


2020, ch. 11, § 6. Public Employees Retirement Act; after "shall contribute", 
The 2020 amendment, effective July 1, 2020, in- deleted "sixteen and ninety nine" and added "seventeen 

creased the state contribution rate by .5 percent each year and twenty-four", and after "applicable to the member", de- 

for four years; in the introductory clause, after "shall con- leted "except that, from July 1, 2013 through June 30, 2014, 

tribute", deleted. "seventeen and twenty-four hundredths the state contribution. rate shall be sixteen and fifty-nine 

percent" and added "the following percentages’; and hundredths percent of the salary of each member", 

added Subsections A through D. The 2018 amendment, effective July 1, 2013, in- 


creased the employer contribution rate; after "contribute 
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sixteen and", deleted "fifty-nine hundredths" and added 
"ninety-nine hundredths"; after "except that", deleted "for 
members whose annual salary is greater than twenty 
thousand dollars ($20,000)" and added the remainder of 
the sentence; and deleted former Subsections A, B and 
C, which provided for an employer contribution rate for 
employees whose annual salary was greater than twenty 
thousand dollars that ranged from fifteen and nine- 
hundredths percent beginning July 1, 2009, thirteen and 
thirty-four hundredths percent beginning July 1, 2011, 
and eight and fifteen and nine-hundredths percent begin- 
ning July 1, 2012; and ‘added the current language. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2011 amendment, effective July.1, 2011, “de- 
creased the state. contribution rate. for the.period from 
duly 1, 2011 through June 30, 2012,, 

Temporary provisions, — Laws 2011, ch. 178, 15 
provided that’ for the purposes of calculating employee 
and employer contributions due after June 30, 2011, in 
determining whether an employee has an annual salary 
greater.or less than twenty thousand. dollars ($20,000), 
the employee's annual salary shall be the employee's base 
hourly rate at. the time the contribution is made multi- 
plied by the number of compensable hours for a full-time- 
equivalent in, the employee's position at the time the 


PUBLIC OFFICERS AND EMPLOYEES 


10-11-27 


contribution is made as determined by the employer; pro- 
vided that the department of finance and administration 
shall determine the number of compensable hours for a 


" full-time-equivalent in the employee's position for employ- 


ees who are members in a retirement program provided 
for in the Public Employees Retirement Act, the Magis- 


‘trate Retirement Act or the Judicial Retirement Act. 


Laws 2011, ch. 178, § 16, provided that notwithstanding 
a provision of Laws 2011, Chapter 178 to'the contrary, the 
employer and employee contribution rates required by this 
act for the period from July 1, 2011 through June 30, 2012 
shall continue for the period from July 1, 2012 through 
June 30, 2018 if, after the last consensus revenue forecast 
before the beginning of the second session of the fiftieth 
legislature, the secretary of finance and administration 
certifies to the retirement board of the public employees 
retirement association, the educational retirement board 
and the legislative finance committee that, according to 
the consensus revenue forecast: 

(1). general fund revenues in fiscal year 2012 will be 
less: than one. hundred million dollars .($100,000,000) 
more than the general fund revenue forecast reflected i in 
the fiscal year 2012 state budget; and 

(2) .;,at the end of fiscal year 2012, the total, Hb be in 
the state reserve funds will be less than five percent, of 
the total general fund appropriations for fiscal year 2012. 

The 2009 amendment, effective July 1, 2009, added 
the exception at the end of the sentence, 


10-11-26.7. Service credit under this plan required. 


Notwithstanding the provisions: of Section 3 [10-11-26.2 NMSA 1978] of this act; to qualify for 
. payment under state general member coverage plan 3, a member shall have one and one-half years 
of service credit earned under the general member coverage plan 3 subseient to shady iy LAD: 


History: Laws 1994, ch. 128, § 8. 
ANNOTATION Ss 


Retirement due to disability. — The requirement that 
an employee have one and one-half years earned service 


credit to qualify for apd alts ‘suerte coverage plan 3 miei 
ments the service credit requirements for normal require- 
ment and does not apply to employees who apply for early 
retirement due to a disability. Garcia-Montoya v. Pub. Emps. 
Ret. Bd., 2006-NMCA-094, 140 N.M. 175, 140 P.3d 1124. 


10-11-27. State police member, correctional officer member and 
probation and parole officer member. coverage plan, Ls, 
applicability; credited service. figiq Su5TSv09 ' 


A. State police member, correctional officer member and probation and seit officer member 


coverage plan 1 is applicable to: 


(1) state police members who are not specifically covered by another coverage plan; 
(2) adult correctional officer members; 
(3) juvenile correctional officer members; | 
(4) adult probation and parole officer members; and ~ 
(5) juyenile probation and parole officer members. . 

B. The credited service of a state police member who was a retired member or a member on 
June 30, 2013 and who has held the permanent rank of patrolman, sergeant, lieutenant or captain 
and does not hold an exempt rank or whois assigned to the aircraft division as a pilot, or of an 
adult correctional officer member, shall.have actual credited service increased by twenty percent 
for the purposes of state police member, correctional officer member and probation and parole of- 
ficer member coverage plan 1: 

C. The credited service, accrued after July 1, 2021, of a naa correctional officer member, an 
adult probation and parole officer or a juvenile probation and parole officer shall be increased by 
twenty percent for the purposes of state police member, correctional officer member and probation 
and parole officer member coverage plan 1. 
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D. Except as provided in Subsection.B of this section, the credited service of a member covered 
under state police member, correctional officer member and probation and parole officer member 
coverage plan 1 shall be credited as provided in Section 10-11-4 NMSA 1978. 

E. State police member, correctional officer member and probation and parole officer member cov- 
erage plan 1 is applicable to juvenile correctional officer members, ‘adult probation and parole officer 
members and juvenile probation and parole officer members in the first full pay period after July 1, 
2021 if the retirement board certifies to the secretary of state that, of those juvenile correctional officer 
members, adult probation and parole officer members and juvenile probation and parole officer mem- 


bers to be covered under state police member, correctional officer member and probation and parole 
officer member coverage plan 1, a majority of the respective members voting have voted to approve 


adoption of that plan at an election conducted pursuant to Sections 63 through 66 of this 2020 act. 


History: Laws 1987, ch. 253, § 2'7; 2008, ch. 268, § 9; 
2008, ch. 269, § 1; 2013, ch. 225, § 14; 2020, ch. 11, § 7. 
Repeals and reenactments. — Laws 1987, Chap- 
ter 253 repealed former 10-11-27 NMSA 1978, as enacted 
by Laws 1965, ch. 263, § 1, relating to elective option cov- 
erages, and enacted a new section, effective July 1, 1987. 
The 2020 amendment, effective July 1, 2020, revised 
the name of the coverage plan, included juvenile correc- 
tional officer members, adult probation and parole officer 
members, and juvenile probation and parole officer mem- 
bers in the coverage plan subject to approval by a major- 
ity of the respective members voting to approve adoption 
of that plan, and provided that the credited service ac- 
crued after July 1, 2021 of these members be increased 
by twenty percent; in the section heading, deleted "and 
adult", and added "and probation and parole officer mem- 
ber"; after "state police member", deleted "and adult", and 
after "correctional officer member", added -"and_ proba- 
tion and parole officer member" throughout the section; 
in Subsection A, added new paragraph designations "(1)" 
and "(2)" and Paragraphs A(3) through A(5); added a new 
Subsection C and redesignated the succeeding subsec- 
tions accordingly; in Subsection E, after "applicable to”, 
deleted "adult" and added "juvenile", after "correctional 
officer members", added "adult probation and parole of- 
ficer members .and juvenile probation and parole officer 
members", after "July 1", deleted "2004" and added "2021", 
after "of those", deleted "adult" and added "juvenile", after 
"correctional officer members", added "adult probation 
and parole officer members and juvenile probation and 
parole officer members", after "state police member", de- 
leted "and adult", and after "correctional officer member", 
added "and probation and parole officer member", after 
"majority of the", added "respective", and after "pursu- 
ant to", deleted "Laws 2008, Chapter 268, Section 16" and 
added "Sections 63 through 66 of this 2020 act”. 
Temporary provisions. — Laws 2020, ch. 11, § 63 
provided that on or before May 1, 2021, the retirement 
board shall conduct an election to submit to juvenile cor- 
rectional officer members currently contributing under 
juvenile correctional officer member, coverage plan 1 the 
question of adopting state police member, correctional of- 
ficer member and probation and parole officer member 


coverage plan 1. The election shall be conducted in accor- » 


dance with procedures adopted by the retirement board, 
and. the retirement board shall certify the results of the 
election to the secretary of state on or before July 1, 2021. 


Laws 2020, ch. 11, § 64 provided that. on or before 
May 1, 2021, the retirement board shall conduct an elec- 
tion to submit to juvenile correctional officer members 
currently contributing under juvenile correctional officer 
member coverage plan 2 the question of adopting state 
police member, correctional officer member and probation 
and parole officer member coverage plan 1. The election 
shall be conducted in accordance with procedures adopted 
by, the retirement board,-and. the retirement board shall 
certify the results of the election to the secretary of state 
on or before July 1, 2021. 

Laws 2020, ch. 11, § 65 provided that on or before May 1, 
2021, the retirement board shall conduct an election to sub- 
mit to adult probation and parole officer members currently 
contributing under state general member coverage plan 3 the 
question of adopting state police member, correctional officer 
member and probation and parole officer member coverage 
plan 1. The election shall be conducted in accordance with 
procedures adopted by the retirement board, and the retire- 
ment board shall certify the results of the election to the sec- 
retary of state on or before July 1, 2021. 

Laws 2020, ch. 11, § 66 provided that on or before 
May 1, 2021, the retirement board shall conduct an 
election to submit to juvenile probation and parole offi- 
cer members currently contributing under state general 
member. coverage plan 3 the question, of adopting state 
police member, correctional officer member and probation 
and parole officer member coverage plan 1. The election 
shall be conducted in accordance with procedures adopted 


‘by the retirement board; and the retirement board shall 


certify the results of the election to the secretary of state 
on or before July 1, 2021. 

The 2013 amendment, effective July 1, 2013, clari- 
fied how service credit under plan 1 will be calculated; 
in the title, added’ "credited service"; in Paragraph B, 
after "state police: member", added "who was ‘a retired 
member or a member.on June 80, 2013 and"; and added 
Subsection C. 

Severability. — Laws 20138, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2003 amendment, — effective July 1, 2003, in- 


serted "lieutenant or captain" following "rank of patrol- 


man, sergeant," near the middle. 


10-11-27.1. State police member, correctional officer member and 
probation and parole officer member pONeTASe plan 1; 


service credit required. 


Notwithstanding the provisions of Section 10-11-27 NMSA 1978, to qualify for payment un- 
der state police member, correctional officer member and probation and parole officer member 


411 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-11-27.2 


PUBLIC OFFICERS AND EMPLOYEES 


10-11-28 


coverage plan 1, an adult correctional officer member shall have eighteen months of service credit 
earned understate police member, correctional officer member atid probation and parole gear 
member coverage plan 1 subsequent to July 1, 2004. 


History: 1978 Comp., § 10-11-27.1, enacted by Laws 
2008, ch. 268, § 10; 2020, ch. 11, § 8. 

The 2020 amendment, effective July 1, 2020, revised 
the name of the coverage plan; in the section heading, de*’ 
leted "and adult", and added "and probation and parole 


10-11-27.2. Legislative findings. 
The legislature finds that: 


officer member"; and after each occurrence of "state police 
member", deleted "and adult", and after each occurrence 
of "correctional officer member", added "and probation 
and parole officer member". 

j { 


A. itis appropriate to recognize the professionalism and dedication of state police officers, who 
provide an essential service to the citizens of New Mexico; . 
B.. it is appropriate to recognize the hazardous nature of the work performed by state police 


officers; 


C. the spirit of what it takes to be a state police officer is papebn ima by Sergeant Brent H. 
Bateman, who served with honor as.a state police officer for twenty-two years. Sergeant Bate- 
man became ill days after his retirement and passed away a short six months following retire- 


ment; and 


D. the twenty percent.credit toward actual service, as provided i in Subsection B of Section 10-11- 
27 NMSA 1978 under state police member coverage plan 1,'is dedicated to Sergeant Brent H. Bate- 
man and all other officers who have served, and who do serve, as New Mexico state police officers, 


History: 1978 Comp., § 10-11-27.2, enacted by Laws 
2008, ch. 269, § 2; 2013, ch: 225, § 15. 4 

The 2013 amendment, effective July 1, 2013, added 
a reference to the clarified method for calculating service 
credit under plan 1; and in Subsection D, after "as pro- 
vided in", added "Subsection B of Section 10-11-27 NMSA 
1978 under", 


Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch: 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be waif a 


10-11-28. State police member, correctional officer member and 
probation and ‘parole officer member coverage plan 1; age 
and service requirements for normal retirement, 


Under state police member, correctional officer Bi and att He iis and parole officer mem- 


ber coverage plan 1: 


A. for a member who was. a retired Baber or a member on June 30, 2013, the age and 


service requirements for normal retirement.are: 


(1) age sixty-five years or older and five or more years of credited service; 
(2) age sixty-four years and eight or more years of credited service; 
(3) age sixty-three years.and eleven or more years of credited service; 
(4) age sixty-two years and fourteen or more years of credited service; 
(5) age sixty-one years and seventeen or more years of credited service; 
(6) age sixty years and twenty or more years of credited service; or. 
(7) any age and twenty-five or more years of credited service; and 
B. for a member who was not a retired member or a member on June 30, 2013, the age and 


service requirements for normal retirement are: 


(1) age sixty years or older and five or more years of service credit; or 
4) any age and twenty-five or more > years of s service credit. 


History: Laws 1987, ch. 253, § 28; 2003, ch. 268, § 11; 
20138, ch. 225, § 16; 2020, ch. 11, § 9. 

Repeals and reenactments, — Laws 1987, Chap- 
ter 253 repealed former 10-11-28 NMSA 1978, as enacted 
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by Laws 1981, ch. 185, § 13, relating to survivor annuities, 
and enacted a new section, effective July 1, 1987. 
The 2020 amendment, effective July 1, 2020, revised 


_the name of the coverage plan; in the section, heading, 
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deleted "and adult", and added "and probation and parole Subsection B. 

officer member"; and after each occurrence of "state police Severability. — ee 20138, ch. 225, § 93 provided that 
member", deleted "and adult", and after each occurrence if any part or application of Laws 2013, ch. 225 is held in- 
of "correctional officer member", added "and probation valid, the remainder or its application to other situations 
and parole officer member". or persons shall not be affected. 

The 2013 amendment, effective July 1, 2018, in- The 2008 amendment, effective July 1, 2003, inserted 
creased the age and service requirements for: normal re- "and adult correctional officer member" following "State 
tirement of members who retire after June 30, 2013; in police member" near the beginning of the section heading; 
Subsection A, in the introductory sentence, at the begin- andiinserted 'and»adult correctional ‘officer member" fol- 
ning of the sentence, added "for a member who was a re- lowing "under state police member" near the middle of the 


tired member or a member on June 30, 2013"; and added first sentence. 


10-11-29. State police member, correctional officer member and 
probation and parole officer member covenase plan 1; 
amount of pension; form of payment A. ° 


Under state police member, correctional officer member and octhatte and parole officer mem- 
ber coverage plan 1, the amount of pension under form of payment A is equal to three percent of 
final average salary multiplied by credited service. The amount shall not exceed ninety percent of 
the final average salary. 


History: Laws 1987, ch. 253, § 29; 2003, ch. 268, § 12; The 2013 amendment, effective. July ‘1,2013, ‘in- 
2013, ch, 225, § 17; 2020, ch..11, § 10, creased the maximum pension benefit; and in the second 
Repeals and reenactments. — Laws 1987, Chap- ‘sentence, after "shall ne exceed", deleted "eighty" and 
ter 253 repealed former 10-11-29 NMSA 1978, as amended added "ninety". 
by Laws 1985, ch. 162, § 1, relating to cost-of-living adjust- Severability. — Abas 2013, ab. 225, §$ 93 provided that 
ment, and enacted a new section, effective July 1, 1987. if any partor application of Laws:2013, ch. 225 is:held in- 
The 2020 amendment, effective July 1, 2020, revised valid, the remainder or its application to athex situations 
the name of the coverage plan; in the section heading, de- or persons shall noti be affected: 
leted "and adult", and added "and probation and parole The 2003 amendment, effective cay 1, 2003, inserted 
officer member"; and after each occurrence. of "state police "and adult correctional officer member" following "state 
member", deleted "and adult", and after each occurrence police member": inthe section Heading and, following 
of "correctional officer member", added "and probation "member'"!:in the text. ) 


and parole officer member", 


10-11-29.1. Repeulad: 


Repeals, — Laws’ 1987, ch. 253, § 140, eepedtea 10-11- to cost of living increase authorization and procedure for 
29.1 NMSA 1978, as enacted by 1981, ch. 139, § 1; relating adjustment, effective July 1, 1987. 


10-11-30. Repealed. 


Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11-30 member coverage plan 1, final average salary, effective 


NMSA 1978, as enacted by Laws 1987, ch. 253, § 30, relat- July 1, 2011. For provisions of former’section, see the 2010 


ing to state police member and adult correctional officer NMSA 1978 on NMOneSource.com. 


10-11-31. State police member, correctional officer member and 
probation and parole officer member coverage plan 1; 
member contribution rate. | 


A member under state police member, correctional officer member and probation. and parole of- 
ficer member coverage plan 1 shall contribute seven and six-tenths percent of salary, except that a 
member whose annual salary is greater than twenty-five thousand dollars ($26, 000) shall contrib- 
ute nine and one-tenth percent of salary. ,., | 


History: Laws 1987, ch. 253, § 31; 2003, ch. 268, § 14; The 2020 amendment, effective July 1, 2020, revised 
2009, ch. 127, § 3; 2011, ch. 178, § 8; 2013, ch. 225,.§.18;. ... the name of the coverage plan, and increased the salary 
2020, ch. 11, § 11. , amount applicable to the increased member contribu- 

Repeals and reenactments. — Laws 1987; Chap- tion rate; in'the section heading and section, deleted "and 
ter 258 repealed former 10-11-31 NMSA 1978, as amended adult", and added "and probation and parole officer mem- 


by Laws 1981, ch. 135, § 14, relating to duty disability, and ber"; and after "annual salary is greater than", deleted 
enacted a new section, effective July 1, 1987. 
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"twenty thousand dollars ($20,000)" and added "twenty- 
five thousand dollars ($25,000)". 

The 2013 amendment, effective July 1, 2013, increased 
the employee contribution rate for employees earning more 
than twenty thousand dollars in salary annually; deleted 
the entire section, which provided for employee: contribu- 
tions at a rate of seven and six-tenths hundredths percent 
of salary, except for employees: whose salary was greater 
than twenty thousand dollars who were required to pay a 
rate which ranged from nine and one-tenth percent begin- 
ning July 1, 2009, ten and eighty-five hundredths percent 
beginning July 1, 2011, and nine and one-tenth percent be- 
ginning July 1, 2012; and added the current language. 


PUBLIC OFFICERS AND EMPLOYEES 


10-11-34 


Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2011 amendment, effective July 1, 2011, for the 
period from July 1, 2011 through June 30, 2012, increased 
the member contribution rate for members whose annual 
salary is more than twenty thousand dollars. 

The 2009 amendment, effective July 1, 2009, added 
the exception at the end of the sentence. 

The 2003 amendment, effective July 1, 2003 AS a 

"and adult correctional officer member" in the section 
heading; and inserted "and adult correctional officer mem- 
ber" in the text. Z to Ps 


10-11-32. State police member, correctional officer member and 
probation and parole officer member coverage plan 1; state 


~ contribution rate. 


The state shall contribute twenty-five and one-half percent of the salary of each member under state 
police member, correctional officer member and probation and parole officer member coverage plan 1. 


' History: Laws 1987, ch. 253, § 32; 2003, ch. 268, § 15; 
2009, ch. 127, § 4; 2011, ch. 178, § 4; 2013, ch. 225, § 19; 
2020, ch. 11, § 12. 

Repeals and raernnitnenths — Laws 1987, Chap- 
ter 253 repealed former 10-11-32 NMSA 1978, as amended 
by Laws 1981, ch. 135, § 15, relating to nonduty disability, 
and enacted a new section, effective July 1, 1987. 

The 2020 amendment, effective July 1,:2020,:revised 
the name of the coverage plan, and removed certain out- 
dated language; in the section heading and section, de- 
leted "and adult", and added "and probation and parole 
officer member"; and after "coverage plan 1";deleted "ex- 
cept that, from July 1, 2013 through June 30, 2014, the 
state contribution rate shall be twenty-five and one-tenth 
percent of the salary of each member". 

The 2013 amendment, effective July 1, 2013, increased 
the employer contribution rate; after "contribute twenty-five 
and", deleted "one-tenth" and added "one-half"; after "except 
that", deleted "for members whose annual salary is greater 
than twenty thousand dollars ($20,000)" and added the re- 
mainder of the sentence; and deleted former Subsections 


A, B and C, which provided for an employer contribution 
rate for employees whose annual salary was greater than 
twenty thousand dollars that ranged from twenty-three and 
six-tenths percent beginning July 1, 2009, twenty-one and 
eighty-five hundredths percent beginning July 1, 2011, and 
twenty-three and six-tenths percent beginning July 1, 2012; 
and added the current language. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2011 amendment, effective July 1, 2011; de- 
creased the state contribution rate for the period from 
July 1, 2011 through June 30, 2012. 

The 2009 amendment, effective July 1, 2009, added 
the exception at the end.of the sentence. 

The 2008 amendment, effective July 1, 2003 inserted 
"and adult correctional officer member" in the section 
heading; and inserted "and adult correctional officer mem- 
ber" following "under state police member" near the end 
of the section. 


10-11-33. Juvenile correctional officer member coverage plan 1; 


applicability. 


Juvenile correctional officer member coverage plan 1 is applicable to juvenile correctional officer 
members who are not specifically covered by another coverage plan. 


History: Laws 1987, ch. 253, § 33; 2013, ch. 225, § 20. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 253 repealed former 10-11-33 NMSA 1978, as amended 
by Laws 1981, ch. 135, § 16, relating to reexamination of 
disability annuitants, and enacted a new section, effective 
July 1, 1987. 


The 2013 amendment, effective July 1, 2013, applied ’ 


the member coverage of plan 1 to juvenile correctional 
officers; in the title, deleted "State hazardous duty" and 


added "Juvenile correctional officer"; at the beginning of 
the sentence, deleted "State hazardous duty" and added 
"Juvenile correctional officer", and after "applicable to", 
deleted "state hazardous duty" and added “juvenile cor- 
rectional officer". 
Severability. — Laws 2013, ch. 225, § 93 provided that 


_if any part or application of Laws 2013, ch, 225 is held in- 


valid, the remainder or its application to other situations 
or persons shall not be affected, 


10-11-34. Juvenile correctional officer member coverage plan 1; age 
and service requirements for normal retirement. 


Under juvenile correctional officer member coverage plan 1, the age and service requirements 


for normal retirement are: 
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History: Laws 1987, ch. 253, § 34; 2013, ch. 225, § 21. 

Repeals. — Laws 1981, ch. 135, § 18 repealed 10-11-34 
NMSA 1978, relating to annuities for death in the line of 
duty, effective March 21, 1981. 

The 2013 amendment, effective July 1, 2013, applied 
the age and service requirements for normal retirement 
under member coverage plan 1. to juvenile correctional 
officers; in the title, deleted "State hazardous duty" and 
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age sixty-five years or older and five or more years of credited service; 
age sixty-four years and eight or more years of credited service; 

age sixty-three years and eleven or more years of credited service; 
age sixty-two years and fourteen or more years of credited service; 
age sixty-one years and seventeen or more years of credited service; 
age sixty years and twenty or more years of credited service; or 

any age and twenty-five or more years of credited service. 


added" Juvenile correctional officer"; and at the beginning 
of the introductory sentence, after "Under", deleted "state 
hazardous duty" and added "juvenile correctional officer". 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


LOnrT 35. Juvenile eomrbceintinl officer member coverage plan 1; amount 
of pension; form of payment A. 


Under juvenile correctional officer member coverage plan 1, the amount of pension under form 
of payment A is equal to two and one-half percent of final average salary multiplied by credited 
service. The amount shall not exceed one hundred percent of the final average salary. 


History: Laws 1987, ch. 253, § 35; 2013, ch. 225, § 22. 
Repeals and reenactments. — Laws 1987, Chapter 253 


repealed former 10-11-35 NMSA 1978, as amended by Laws 


1985 (1st S.S.), ch. 10, § 6, relating to survivors' benefit fund, 
and enacted a new section, effective July 1, 1987. 

The 2013 amendment, effective July 1, 2018, applied 
the amount of the pension under the member coverage 
plan 1 to juvenile correctional officers; in the title, deleted 


10-11-36. Repealed. 


Repeals, — Laws 2013, ch. 225, § 92 repealed 10-11- 
386 NMSA 1978, as enacted by Laws 1987, ch. 253, § 36, 
relating to state hazardous duty member coverage plan.1, 


"State hazardous duty" and added "Juvenile correctional 


_ officer"; and at. the beginning of the first sentence, after 


"Under", deleted "state hazardous duty" and added "juve- 
nile correctional officer". 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch, 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


final average salary, effective July 1, 2013. For provisions 
of former section, see the 2012 NMSA 1978 on NMOne 
Source.com. 


10-11-37. Juvenile correctional officer member coverage plan 1; 
member contribution rate. 


A member under juvenile correctional officer member coverage plan 1 shall contribute four per- 


cent of salary. 


History: Laws 1987, ch. 253, § 37; 2013, ch, 225, § 23. 

Repeals and reenactments. — Laws 1987, Chap- 
ter 253 repealed former 10-11-37 NMSA 1978, as enacted 
by Laws 1958, ch. 162, § 22, relating to inapplicability of 
insurance and banking laws, and enacted a new section, 
effective July 1, 1987. 

The 2013 amendment, effective July 1, 2013, applied 
the member contribution rate under member coverage 


plan 1 to juvenile correctional officers; in the title, deleted 
"State hazardous duty" and added "Juvenile correctional 
officer"; and after "under", deleted "state hazardous duty" 
and added "juvenile correctional officer". 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. _ 


10-11-38. Juvenile correctional officer member coverage plan 1; state 


contribution rate. 


The state shall contribute twenty-one and five-tenths percent of the salary of each member un- 
der juvenile correctional officer member coverage plan 1. 
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History: Laws 1987, ch. 253, § 38; 2013, ch. 225, § 24. "State hazardous duty" and added ."Juvenile correctional 
Repeals and reenactments. — Laws 1987, Chap- officer"; and after."under", deleted "state hazardous duty" 
ter 253 repealed former 10-11-38 NMSA 1978, as enacted and added "juvenile correctional officer". 
by Laws 1953, ch. 162, § 23, relating to gifts and bequests, Severability. — Laws 2018, ch. 225, § 93 provided that 
and enacted a new section, effective July 1, 1987. » © ifany part or application of Laws 2013, ch. 225 is held in- 
The 2018 amendment, effective July 1,:2013, applied _ valid, the remainder or its application to.other situations 


the employer contribution rate under member coverage or parsons shall not be affected. 
plan 1 to juvenile correctional officers; in the title, deleted ; 


10-11-38.1. Juvenile correctional officer member coverage plan, 2; 
applicability. | 


Juvenile correctional officer member coverage Sant 2is eee to juvenile correctional officer 
members in the first full pay period after July 1, 1995.if the retirement board certifies to the secre- 
tary of state that a majority of the members voting of those members to be covered under juvenile 
correctional officer member coverage plan 2 has voted to approve adoption of this plan at an elec- 
tion conducted pursuant to Laws 1994, ‘age a 128, Section 17. 


Bistarss ata 1994, ch. 128, § 9; 2013, ch. 225, § 25. deleted "state hazardous duty" and added "juvenile cor- 


The 2013 amendment, effective July 1, 2013, applied ~ rectional officer"; and after "covered under", deleted "state 
the member coverage of plan 2 to juvenile correctional hazardous duty" and added "juvenile correctional officer". 
officers; in the title, deleted "State hazardous duty" and Severability. — Laws 2013, ch. 225, § 93 provided that 
added "Juvenile correctional officer"; at the beginning of if any part or application of Laws 2013, ch. 225 is held in- 
the sentence, deleted "State hazardous duty" and added -yalid, the remainder or its application to other situations 
"Juvenile correctional officer", after "applicable to", or persons shall not be affected. 


10-11-38.2. Juvenile correctional officer member coverage plan 2; age 
and service credit requirements for normal retirement. 


Under juvenile correctional officer meniber coverage plan 2: 
A. for a member who was a retired member or a member on June 30, 2013, the age and 
service credit requirements for normal retirement are: 
(1) age sixty-five years or older and five or more years of service credit; 
(2) age sixty-four years and eight or more years of service credit} 
(3). age sixty-three years and eleven or more years of service credit; 
(4) -age sixty-two years and fourteen or more years of service credit; 
(5) age sixty-one years and seventeen or more years of service credit; 
(6) age sixty years and twenty or more years of service credit; and 
(7) any age and twenty-five or more years of service credit; and _. 
B. for a member who was not a retired member or a member on June 30, 2013, the age and 
service requirements for normal retirement are: 
(1), age sixty years or older and five or more years of service credit; or 
(2) any age and twenty-five or more years of service credit. 


_, History: Laws 1994, ch, 128, § 10; 2013, ch, 225, § 26; The 2013 amendment, effective July.1, 2013, .in- 
2020, ch. 11,§ 13. creased the age and service requirements for normal re- 
The 2020 amendment, effective July 1, 2020, changed tirement under member coverage plan 2 for juvenile cor- 
the service credit requirement for certain retirees; and in rectional officers who were not retired or were members on 
Subsection B, Paragraph B(1), after "older and", deleted ‘June 30, 2013; at the beginning of the title, deleted "State 
"six" and added "five’,. ° hazardous duty" and added "Juvenile correctional officer"; 
Temporary provisions. — Laws 2020, ch. 11, §.64 pro- at the beginning of the introductory sentence, after."Un- 
vided that on or before May 1, 2021, the retirement board der", deleted "state hazardous duty" and added "juvenile 
shall conduct an election to submit to juvenile correctional correctional officer"; in Subsection A, in the introductory 
officer members currently contributing under juvenile sentence, at the beginning of the sentence, added "for a 
correctional officer member coverage plan 2 the ques- member who was retired or a member on June 30, 2013"; 
tion of adopting state police’ member, correctional ‘officer “and added Subsection B. 
member and probation and parole officer member cover- Severability. — Laws 2013, ch. 225, § 93 provided that 
age plan 1. The election shall be conducted in accordance if any part or application of Laws 2013, ch. 225 is held in- 
with procedures adopted by the retirement board, and the valid, the remainder or its application to other situations 


retirement board shall certify the results of the election to or persons shall not be affected. 
the secretary of state on or before July 1, 2021. iF 
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10-11-38.3 RETIREMENT OF PUBLIC OFFICERS AND EMPLOYEES GENERALLY 10-11-38.5 


10-11-38.3. Juvenile correctional officer member coverage plan 2; 
amount of pension; form of payment A. 


Under juvenile correctional officer member coverage plan 2, the amount of pension under form 
of payment A is equal to three percent of final average salary multiplied by service credit. The 
amount shall not exceed ninety percent of the final average salary. 


History: Laws 1994, ch. 128, § 11; 2018, ch. 225, § 27. correctional officer"; and in the second sentence, after 
The 2013 amendment, effective July 1, 2013, de- "shall not exceed", deleted "one hundred" and added. the 
creased the maximum pension benefit under the member word "ninety". 
coverage plan 2 for juvenile correctional officers; in the Severability. — Laws 2013, ch. 225, § 93 provided that 
title, deleted "State hazardous duty" and added "Juve- if any part or application of Laws 2013, ch. 225 is held in- 
nile correctional officer"; in the first sentence, after "Un- valid, the remainder or its application to other situations 
der", deleted "state hazardous duty" and added "juvenile or persons shall not be affected. 


10-11-38.4. Repealed. 


Repeals, — Laws 2009, ch. 288, § 20 repealed 10-11- final average salary, effective July 1, 2011. For provisions 
38.4 NMSA 1978, as enacted by Laws 1994, ch. 128, § 12, of former section, see the 2010 NMSA 1978 on NMOne 
relating to state hazardous duty member coverage plan 2, Source,com. 


10-11-38.5. Juvenile correctional officer member coverage plan 2; 
member contribution rate. 


A member under juvenile correctional officer member coverage plan 2 shall contribute four and 
seventy-eight hundredths percent of salary starting with the first full pay period that ends within 
the calendar month in which juvenile correctional officer member coverage plan 2 becomes ap- 
plicable to the member, except that a member whose annual salary is greater than bwentynfive 
thousand dollars ($25,000) shall contribute: 

A. beginning July 1, 2020 and continuing through June 30, 2021, six and wave? -eight 
hundredths percent of Malai 

B. beginning July 1, 2021 and continuing through June 30, 2022, seven and twenty-eight 
hundredths percent of salary 

C. beginning July 1, 2022 and continuing through June 30, 2023, seven and seventy-eight 
hundredths percent of salary; and 

D. beginning July 1, 2023 and thereafter, eight and twenty-eight hundredths percent of pete 


History: Laws 1994, ch. 128, § 13; 2009, ch. 127, § 5; plan 2 to vette correctional officers; in the title, deleted 
2011, ch. 178, § 5; 2013, ch. 225, § 28; 2020, ch. 11, § 14. "State hazardous duty" and added "Juvenile correctional 

The 2020 amendment, effective July 1, 2020, in- officer"; and after "under", deleted "state hazardous duty" 
creased member contribution rates by .5 percent each year and added “juvenile correctional officer"; deleted the en- 
for four years for members-:whose annual salary is greater tire section, which provided for employee contributions at 
than twenty-five thousand dollars, and increased the sal- a rate of seven and forty-two hundredths percent of sal- 
ary amount applicable to the increased member contribu- ary, except for employees whose salary was greater than 
tion rate; in the introductory clause, after "greater than", twenty thousand dollars who were required to pay a rate 
deleted "twenty thousand dollars ($20,000)" and added which ranged from six and twenty-eight hundredths per- 
"twenty-five thousand dollars ($25,000)", and after "shall cent beginning July 1, 2009, eight and three-hundredths 
contribute", deleted "six and twenty-eight hundredths percent beginning July 1, 2011, and six and twenty-eight 
percent of salary"; and added Subsections A through D. hundredths percent beginning July 1, 2012; and added the 

Temporary provisions, — Laws 2020, ch. 11, § 64 pro- current language. - 
vided that on or before May 1, 2021, the retirement board Severability. — Laws 2013, ch. 225, § 93 provided that 
shall conduct an election to submit to juvenile correctional if any part or application of Laws 2013, ch. 225 is held in- 
officer members currently contributing under juvenile valid, the remainder or its application to other situations 
correctional officer member coverage plan 2 the ques- or persons shall not be affected, 
tion of adopting state police member, correctional officer The 2011 amendment, effective July 1, 2011, for the 
member and probation and parole officer member cover- period from July 1, 2011 through June 30, 2012, increased 
age plan 1. The election shall be conducted in accordance the member contribution. rate for members whose annual 
with procedures adopted by the retirement board, and the salary is more than twenty thousand dollars. 
retirement board shall certify the results of the election to The 2009 amendment, effective July 1, 2009, added 
the secretary of state on or before July 1, 2021. the exception at the end of the sentence. 


The 2013 amendment, effective July 1, 2013, applied 
the member contribution rate under member coverage 
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10-11-38.6 


PUBLIC OFFICERS AND EMPLOYEES 


10-11-39 


10-11-38.6. Juvenile correctional officer member coverage plan 2; state 


contribution rate. 


The state shall contribute the following percentages of the salary of each member covered by 
juvenile correctional officer member coverage plan 2 starting with the first pay period that ends 
within the calendar month in which juvenile correctional officer member coverage plan 2 becomes 


applicable to the member: 


A. beginning July 1, 2020 and continuing through June 30, 2021, twenty-six and eighty- 


seven hundredths percent of salary; 


B. beginning July 1, 2021 and continuing through June 30, 2022, twenty-seven and thirty- 


seven hundredths percent of salary; 


C. beginning July 1, 2022 and continuing through June 30, 2023, twenty-seven and eiohtye 


seven hundredths percent of salary; and 


D. beginning July 1, 2023 and thereafter, twenty-eight and a -seven hundredths per- 


cent of salary. 


History: Laws 1994, ch. 128, § 14; 2009, ch. 127, § 6; 
2011, ch. 178, § 6; 2013, ch. 225, § 29; 2019, ch. 237, § 2; 
2020, ch. 11, § 15. 

The 2020 amendment, effective July 1, 2020, in- 
creased the state contribution rate by .5 percent each year 
for four years; in the introductory clause,.after "shall con- 
tribute", deleted "twenty-six and thirty-seven hundredths 
percent" and added "the following percentages"; and 
added Subsections A through D. 

The 2019 amendment, effective ‘July 1, 2019, in- 
creased employer contribution rates to the funds included 
under the Public Employees Retirement Act; after "shall 
contribute twenty-six and", changed “twelve” to "thirty- 
seven", and after "applicable to the member", deleted "ex- 
cept that, from July 1, 2013 through June 30, 2014, the 
state contribution rate shall be twenty-five and seventy- 
two hundredths percent of the salary of each member". 

The 2013 amendment, effective July 1, 2013, applied 
the employer contribution rate under member coverage 
plan 2 to juvenile correctional officers; in the title, de- 
leted "State hazardous duty" and added "Juvenile cor- 
rectional officer"; after "contribute", deleted "twenty-five 
and seventy-two hundredths" and added "twenty-six and 


twelve-hundredths"; after "member covered by", deleted 
“state hazardous duty" and added "juvenile correctional 
officer"; after “month in which", deleted "state hazard- 
ous duty" and added "juvenile correctional officer"; after 
“except that", deleted "for members whose annual salary 
is greater than twenty thousand dollars ($20,000)" and 
added the remainder of the sentence; and deleted former 
Subsections A, B and C, which provided for an employer 
contribution rate for employees whose annual salary was 
greater than twenty thousand dollars that ranged from 
twenty-four and twenty-two hundredths percent begin- 
ning July 1, 2009, twenty-two and forty-seven hundredths 
percent beginning July 1, 2011, and twenty-four and 
twenty-two hundredths percent beginning July 1, 2012. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch, 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2011 amendment, effective July 1, 2011, de- 
creased the state contribution rate for the period from 
July 1, 2011 through June 30, 2012. 

The 2009 amendment, effective July 1, 2009, added 
the exception at the end of the sentence. J 


10-11-38.7. Service credit under this plan required. 


Notwithstanding the provisions of Section 10-11-38.2 NMSA 197 8, to qualify for payment under 
juvenile correctional officer member coverage plan 2, a member shall have one and one-half years 
of service credit earned under the juvenile correctional officer member coverage plan 2 subsequent 


to July 1, 1995. 


History: Laws 1994, ch. 128, § 15; 2013, ch. 225, 
§ 30. 

The 2013 amendment, effective July 1, 2013, applied the 
service credit requirements under member coverage plan 2 
to juvenile correctional officers; after "payment under", de- 
leted "state hazardous duty" and added "juvenile correctional 


officer"; and after "earned under the", deleted "state hazard- 
ous duty" and added "juvenile correctional officer". 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


10-11-39. State legislator member coverage plan 1; applicability.. 


State legislator member coverage plan 1 is applicable to state legislators and lieutenant gover- 
nors who served terms of office that ended on or before December 31, 2002. 


History: Laws 1987, ch. 253, § 39; 2008, ch. 85,-§ 4. 
Repeals and reenactments. — Laws 1987, Chap- 
ter 253 repealed former 10-11-39 NMSA 1978, as enacted 


by Laws 1963, ch. 102, § 1, relating to’assumption of re- 
tirement plans created pursuant to 1947 law, and enacted 
a new section, effective July 1, 1987. 
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10-11-40 — RETIREMENT OF PUBLIC OFFICERS AND EMPLOYEES GENERALLY 10-11-41 


The 2003 amendment, effective July 1, 2003 inserted may be eligible under the legislative retirement plan do not 
"who served terms of office that ended on or before Decem- constitute legislative compensation; accordingly, the plan 
ber 31, 2002" at the end of the section. does not violate N.M. Const. art IV, § 10. State ex rel. Udall 

v. Public Emps. Ret. Bd., 1995-NMSC-078, 120 N.M. 786, 907 
ANNOTATIONS P.2d 190, rev'g 1994-NMCA-094, 118 N’M. 507, 882 P.2d 548. 


Legislative retirement plan does not violate con- 
stitution. — The retirement benefits for which legislators 


10-11-40. State legislator member coverage plan 1; age and service 
requirements for normal retirement. 


/ Under state legislator member coverage plan 1, the age and service requirements for normal 
retirement are: 
age sixty-five years or older and five or more years of credited service; 
age sixty-four years or older.and eight or more years of credited service; 
age sixty-three years or older and eleven or more years of credited service; 
age sixty years or older and twelve or more years of credited service; or ° 
any age and fourteen or more years of credited service. 


BOOP 


History: Laws 1987, ch. 253, § 40. , ANNOTATIONS 

Repeals and reenactments. — Laws 1987, Chap- é : = f 
ter 253 repealed former 10-11-40 NMSA 1978, as enacted Legislative retirement plan does not violate con- 
by Laws 1963, ch. 102, § 2, relating to transfer of funds stitution. — The retirement benefits for which legislators 


and obligations created pursuant to 1947 law, and enacted may be eligible under the legislative retirement plan do 
a new section, effective July 1, 1987. not constitute legislative compensation; accordingly, the 


+9 6 : plan does not violate N.M. Const. art IV, § 10. State ex rel. 

lg 2 =r ; Udall v. Public Emps. Ret. Bd., 1995-NMSC-078, 120 N.M. 
; we 786, 907 P.2d 190, rev'g 1994-NMCA-094, 118 N.M. 507, 
882 P.2d 548. 


10-11: 41, State lepiclatol member coverage plan 1; amount of pension; 
form of payment A. 


A. Prior to January 1, 2004, under state legislator member coverage plan 1, the annual amount 
of pension under form of payment A is equal to two hundred fifty dollars ($250) multiplied by cred- 
ited service as a legislator or lieutenant governor, if the member served as legislator or lieutenant 
governor after December 31, 1959 and his service ended on or before December 31, 2002. 

B. Under state legislator member coverage plan 1, the annual amount of pension under form 
of payment A is equal to forty dollars ($40.00) multiplied by credited service as a legislator or 
lieutenant governor, if all service as a legislator or lieutenant governor is prior to January 1, 1960. 

C. After December 31, 2003, under state legislator member coverage plan 1, the annual amount 
of pension under form of payment A is equal to: 

(1) the amount in Subsection A of this section if the member makes no additional contri- 
butions pursuant to Subsection B of Section 10-11-42 NMSA 1978; or 

(2) five hundred dollars ($500) multiplied by the years of credited service as a legislator 
or lieutenant governor, if the state legislator member makes additional contributions by Decem- 
ber 31, 2003 pursuant to Subsection B of Section 10-11-42 NMSA 1978. 


History: Laws 1987, ch. 253, § 41; 2003, ch. 85, § 5. A. two hundred dollars ($200) for each year of credited 
Repeals and reenactments. — Laws 1987, Chap- service; and 
ter 253 repealed former 10-11-41 NMSA 1978, as enacted B. interest on the amount paid pursuant to Subsec- 
by Laws 1963, ch. 102, § 3, relating to disbursement by mu- tion A of this section from December 31, 20038 to the date 
nicipalities upon assumption of plans created pursuant to of payment at a rate to be determined by the retirement 
1947 law, and enacted a new section, effective July 1, 1987. board created pursuant to the Public Employees Retire- 
Temporary provisions. — Laws 2019, ch. 251, § 3 ment Act. 
provided that a state legislator member who is otherwise The 2003 amendment, effective July 1, 2003 in Sub- 
ineligible for the pension amount in Paragraph (2) of Sub- section A added "Prior to January 1, 2004," at the be- 
section C of Section 10-11-41 NMSA 1978 solely because ginning and added “and his service ended on or before 


of the failure to make a timely contribution pursuant to December 31, 2002" at the end; and inserted present Sub- 
Section 10-11-42 NMSA 1978 shall be eligible for that section C, 

pension amount if, before January 1, 2020, the member : 

makes a contribution of: 
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10-11-42 PUBLIC OFFICERS AND EMPLOYEES . 10-11-43.1 


ANNOTATIONS plan does not violate N.M. Const. art IV, § 10, State ex rel. 

f bragy | Udall v. Public Emps, Ret. Bd.; 1995-NMSC-078, 120 N.M. 

Legislative retirement plan does not violate con- 786, 907 P.2d 190, rev'g 1994-NMCA-094, 118 N.M. 507, 
stitution, — The retirement benefits for which legislators 882 P2d 548. 


may be eligible under the legislative retirement plan do 
not constitute legislative compensation; accordingly, the 


10-11-42. State legislator member COVES EE age As EES 
contribution rate. 


A. Prior to January 1, 2004, a member under state legislator member coverage plan 1 shall 
contribute one hundred dollars ($100) for each year of credited service earned after December 31, 
1959. 

B. To be eligible for the pension amount in Paragraph (2) of Subsection:C of Section 10-11-41 
NMSA 1978, a member under state legislator member coverage plan 1 must contribute one hun- 
dred dollars ($100) for each year of credited service earned after December 31, 1959 and must 
make that required contribution no later than December 31, 2003. 


History: Laws 1987, ch. 253, § 42; 2003, ch. 85, § 6. The 2003 amendment, effective July 1, 2003 desig- 


Temporary provisions. — Laws 2019, ch. 251, § 3 nated the former first paragraph as present Subsection A; 
provided that a state legislator member who is otherwise added "Prior to January 1, 2004," at the beginning of pres- 
ineligible for the pension amount in Paragraph (2) of Sub- ent Subsection A; and added present Subsection B. 
section C of Section 10-11-41 NMSA 1978 solely because 
of the failure to make a timely contribution pursuant to ANNOTATIONS Hegde 
Section 10-11-42: NMSA 1978 shall be eligible for that Legislative retirement plan does not violate con- 
Sere its perery y eat January 1, 2020, the member stitution. — The retirement benefits for which legislators 
weed nied ce may be eligible under the legislative retirement plan do 

“A. two hundred dollars ($200) for each year of credited not constitute legislative compensation; accordingly, the 
service; and plan does not violate N.M. Const. art IV, § 10. State ex rel. 

B. interest on the amount paid pursuant to Subsection Udall v. Public Emps. Ret, Bd., 1995-NMSC-078, 120 N.M. 
A of this section from December 31, 2008 to the date of pay- 786, 907 P.2d 190, rev'g 199 4-.NMC 'A-094, 118 N.M. 607, 


ment at a rate to be determined by the retirement board 882 P.2d 548. 
created pursuant to the Public Employees Retirement Act. 


10-11-48. State legislator member coverage plan 1; state contribution 
rate. | : 


The state shall contribute amounts sufficient to finance the membership of members under 
state legislator member coverage plan 1 on an actuarial reserve basis. 


History: Laws 1987, ch. 253, § 43. not constitute legislative compensation; accordingly, the 

plan does not violate N.M. Const. art IV, § 10. State ex rel. 

ANNOTATIONS Udall. v. Public Emps. Ret. Bd., 1995-NMSC-078, 120.N.M, 

Legislative retirement plan does not violate con- »., 786, 907 P.2d 190, revg 1994-NMCA-094, 118 N.M. 507, 
stitution, — The retirement benefits for which legislators 882 P.2d 548. 


may be eligible under the legislative retirement plan do 


10-11-43.1. State legislator member coverage plan 2; applicability. 


State legislator member coverage plan 2 is applicable to state legislators who receive no salary 
for their legislative service and lieutenant governors who serve terms of office that end after De- 
cember 31, 2002. To be covered under state legislator member coverage plan 2, a state legislator or 
lieutenant governor must elect to be a member no later than one hundred eighty days after first 
taking office or, for state legislators and the lieutenant BCHEGRE serving on July 1, 2003, within 
one hundred eighty days of that date. 


History: Laws 2003, ch. 85, § 7. provisions of Sections 10-11-43.1 and 10-11-48.6 NMSA 
Effective dates. — Laws 2003, ch. 85, § 14 made the 1978, a legislator or lieutenant governor serving on July 1, 
act effective July 1, 2003. 2009 shall be eligible for state legislator member coverage 
Temporary provisions. — Laws 2008, ch. 71, § 1, ef- plan 2 if, by December 31, 2008, the legislator or lieuten- 
fective May 14, 2008, provided that notwithstanding the ant governor elects to become a member and: 
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10-11-43.2 RETIREMENT OF PUBLIC OFFICERS AND EMPLOYEES GENERALLY 10-11-43.4 


A. makes a contribution in an amount that, when B. pays interest on the amount contributed at an in- 
added to previous contributions, totals five hundred dol- terest rate set by the public employees retirement board. 
lars ($500) for each year of credited service earned prior to 
December 31, 2008; and 


10-11-43.2. State legfalat ox Hem ber coverage plan 2; age and service 
requirements for normal retirement. 


Under state legislator member coverage plan 2, the age and service requirements for normal 
retirement are: 

A, age sixty-five years or older and five or more years of credited service; or 

B. any age and ten or more years of credited service. 


History: Laws 2008, ch. 85, § 8. Effective dates. — Laws 2003, ch. 85, § 14 made the 
act effective July 1, 2003. 


10-11-43.3. State legislator member coverage plan 2; amount of pension; 
form of payment A. 


Under state legislator member coverage plan 2, the annual amount of pension under form of 
payment A is equal in any calendar, year to fourteen percent of the per diem rate in effect, pursu- 
ant to Section 2-1-8 NMSA 1978, on the first day of the fiscal year that the legislator or lieutenant 
governor retires multiplied by sixty and further multiplied by credited service as a legislator or 
lieutenant governor. A pension paid under state legislator member coverage plan 2 shall be ad- 
justed pursuant to Section 10-11-118 NMSA 1978 for a legislator or lieutenant governor who has 
been retired for at least two full calendar years from the effective date of the latest retirement 
prior to July 1 of the year in which the pension is being adjusted. 


History: Laws 2008, ch. 85, § 9; 2012, ch. 61, § 1; B, six hundred dollars ($600) for each year of credited 
2019, ch. 251, § 1; 2022, ch. 16, § 1, service from 2012 through 2018; 

The 2022 Amendment effective May 18, 2022, C. ‘ one thousand dollars ($1,000) for each year of cred- 
changed the calculation for the amount of pension pursu- ited service after 2018; and 
ant to state legislator member coverage plan 2, and pro- D, interest on the amount paid pursuant to Subsec- 
vided a limited opportunity to make contributions for the tions A through C of this section from December 31, 2004 
purpose of qualifying for a pension under state legislator to the date of payment at a rate to be determined by the 
member coverage plan 2; and after "any calendar year to", retirement board created pursuant to the Public Employ- 
deleted "eleven" and added "fourteen", ° © ees Retirement Act. 

Temporary provisions. — Laws 2022, ch.16,§2pro- —. The 2019 amendment, effective July 1, 2019, changed 

vided that a state legislator member who is otherwise in- "calendar year" to "fiscal year"; after "the first day of the", 
eligible for the amount of pension provided in Section 10- deleted "calendar" and added "fiscal". 
11-43.8 NMSA 1978 solely because of the failure to make The 2012 amendment, effective March 7, 2012, 
a timely election pursuant to Section 10-11-43.1 NMSA changed the date on which the pension is calculated and 
1978 shall be eligible for that amount of pension if, before in the first sentence after "Section 2-1-8 NMSA 1978, on", 
January 1, 2023, the member makes a contribution of: deleted "December 31" and added "the first day". 


A. five hundred dollars ($500) for each year of credited 
service prior to 2012; 


10-11-43.4. State legislator member coverage plan 2; member 
contribution rate. 


A member under state legislator member coverage plan 2 shall contribute an amount equal to 
oné thousand dollars ($1,000) for each year of credited service less the amount of any prior contri- 
butions made by the member for that credited service. 


History: Laws 2008, ch. 85, § 10; 2012, ch. 61, § 2; The 2012 amendment, effective. March 7, 2012, in- 


2019, ch. 251, § 2. ’ creased the state legislator contribution and after "an 
The 2019 amendment, effective July 1, 2019, in- amount equal to", deleted "five hundred dollars ($500)" 
creased contribution amounts for members under state and added "six hundred dollars ($600)". 


legislator member: coverage plan 2; after "an amount 
equal to", deleted "six hundred dollars ($600)" and added 
"one thousand dollars ($1,000)". 
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10-11-43.5 


PUBLIC OFFICERS AND EMPLOYEES 


10-11-45 


10-11-43.5. State legislator member coverage plan 2; state contribution 


rate. 


The state shall contribute amounts sufficient to finance the membership of members under 
state legislator member, coverage plan 2 on an actuarial reserve basis. 


History: Laws 2003, ch. 85, § 11. 


Effective dates! — Laws 2008, ch. 85, § 14 made the 
act effective July 1, 2003. 


10-11-43.6. State legislator member coverage plan 2; contributions for 


service prior to 2003. 


To be eligible for state legislator member coverage plan 2, a state legislator or lieutenant gov- 
ernor shall make the necessary contributions by December 31, 2004 for years of credited service 
earned prior to January 1, 2003, in an amount that totals five Hundred ate ($500) for ip your 


of credited service. 


History: Laws 2008, ch. 85, § 12. 

Effective dates. — Laws 2003, ch.-85, § 14 made the 
act effective July 1, 2003. 

Temporary provisions, — Laws 2008, ch. 71, § 1, ef- 
fective May 14, 2008, added a temporary provision that 
provided that notwithstanding the provisions of Sec- 
tions 10-11-43,1 and 10-11-43.6 NMSA 1978, a legislator 
or lieutenant governor serving on July 1, 2009 shall be 
eligible for state legislator‘ member coverage plan 2 if, by 


December $1, 2008, the legislator or lieutenant BOPSEPRS 
elects to become a member and: 
A. makes a contribution in an amount that, when 


“ added to previous contributions, totals five hundred dol- 


lars ($500) foreach year of credited service earned prior'to 


December,.31, 2008; and 


B. pays interest on the amount contributed at an in- 
terest rate set by the public employees retirement board. 


10-11-44. Municipal general member coverage plan 1; applicability. 


Municipal general member coverage plan 1 is applicable to municipal general members who are 


not specifically covered by another coverage plan. 


History: Laws 1987, ch. 253, § 44. ts 4 i 


10- 11-45. Municipal general member coverage plan 1; age and service 
requirements for normal retirement. 


Under municipal general member coverage plan 1: 
A.' for a member who was a retired member or a member on June 30, ar the age and 


service requirements for normal retirement are: 


(1) age sixty-five years or older and five or more years of service credit; 

(2) age sixty-four years and eight or more years of service credit; 

(3) age sixty-three years and eleven or more years of service credit; 

(4) age sixty-two years and fourteen or more years of service credit; 

(5) age sixty-one years and seventeen or more years of service credit; 

(6) age sixty years and twenty or more years of service credit; or 

(7) any age and twenty-five or more years of service credit; and 

‘for a member who was not a retired member or a member on June 30, 2018, the age 
and service requirements for normal retirement are: 

(1) age sixty-five years or older and five or more years of service credit; or 

(2) any age if the member has five or more years of service credit and the sum of the 
member’ sage and years of service credit equals at least eighty-five. ' 


History: Laws 1987, ay 258, 5 45; 2008, ch. 288, § 7; 
2013, ch. 225, § 31; 2020, ch. 11, § 16. 

The 2020 amendment, effective July 1, 2020, changed 
the service credit requirement for certain retirees; in 
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Subsectian B, Paragraph B(1), after "older and", delebed 


"eight" and added. "five", and in Paragraph B(2), after 
"member has",.deleted "eight" and added "five". 
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10-11-46 RETIREMENT OF PUBLIC OFFICERS AND EMPLOYEES GENERALLY 10-11-48 


The 2018 amendment, effective July 1, 2013, increased deleted "eighty" and added "eighty-five"; and deleted for- 
the age and service requirements for normal retirement mer Paragraph (3) of Subsection B, which provided that 
of members who retire after June 30, 2013; in Subsection "any age and thirty or more years of sérvice credit", 

A, in the introductory sentence, after "June 30", deleted Severability. — Laws 2013, ch. 225, § 93 provided that 
"2010" and added "2013"; in Subsection B, in the introduc- if any part or application of Laws 2013, ch. 226 is held in- 
tory sentence, after "June 30", deleted "2010" and added valid, the remainder or its application to other situations 
"2013"; in Paragraph (1) of Subsection B, after "age", de- or persons shall not be affected. 

leted "sixty-seven" and added “sixty-five” and after "older The 2009 amendment, effective July 1, 2011, in Sub- 
and", deleted "five" and added "eight"; in Paragraph (2) of section A, at the beginning of the sentence, added "for 
Subsection B, after "age if", added "the member has eight a member who was a retired member or a member on 
or more years of service credit and" and after "at least", , June 30, 2010"; and added Subsection B, 


10-11-46. Municipal general member coverage plan 1; amount of 
pension; form of payment A. 


Under municipal general member coverage plan 1, the amount of pension under form of pay- 
ment A'is equal to two percent of the final average salary multiplied by credited service. The 
amount shall not exceed ninety percent of the final average salary. 


History: Laws 1987, ch. 253, § 46; 2013, ch. 225, § 32. Severability. — Laws 2013, ch. 225, § 93 provided that 

The 2018 amendment, effective July 1, 2013, in- if any part or application of Laws 2018, ch. 225 is held in- 
creased the maximum pension benefit; and in the second valid, the remainder or its application to other situations 
sentence, after "shall not exceed", deleted "eighty" and or persons shall not be affected. 


added "ninety". 


10-11-47. Repealed. 


Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11-47 average salary, effective July 1, 2011. For provisions of for- 
NMSA 1978, as enacted by Laws 1987, ch, 253, § 47, relat- mer section, see the 2010 NMSA 1978 'on NMOneSource 
ing to municipal general member coverage plan 1, final com, 


10-11-48. Municipal general member coverage plan 1; member 
contribution rate. 


A member under municipal general member coverage plan 1 shall contribute seven percent of 
salary starting with the first full pay period in the calendar month in which municipal general 
member coverage plan 1 becomes applicable to the member, except that a member whose annual 
salary is greater than twenty-five thousand dollars ($25,000) shall contribute: 

A. prior to July 1, 2022, eight and one-half percent of salary; _ 

B. beginning July 1, 2022 and continuing through June 30, 2023, nine percent of salary; 

C. beginning July 1, 2023 and continuing through June 30, 2024, nine and one-half per- 
cent of salary; 

D. beginning July 1, 2024 and continuing through June 30, 2025, ten percent of salary; and 

E. beginning July 1, 2025 and thereafter, ten and one-half percent of salary. 


History: Laws 1987, ch. 253, § 48; 2013, ch. 225, § 33; The 2018 amendment, effective July 1, 2013, in- 
2020, ch. 11, § 17. creased the employee contribution rate for employees 

The 2020 amendment, effective July 1, 2020, in- earning more than twenty thousand dollars in salary an- 
creased member contribution rates by .5 percent each year nually; deleted the entire section, which provided for em- 
for four years for members whose annual salary is greater © ployee contributions at a rate of seven percent of salary, 
than twenty-five thousand dollars, and increased the sal- and added the current language. 
ary Amount applicable to the increased member contribu- Severability. — Laws 2013, ch. 225, § 93 provided that 
tion rate; in the introductory clause, after "greater than", if any part or application of Laws 2013, ch. 225 is held in- 
deleted "twenty thousand dollars ($20,000)" and added valid, the remainder or its application to other situations 
"twenty-five thousand dollars ($25,000)", and after "shall or persons shall not be affected. 


contribute", deleted "eight and one-half percent of salary"; 
and added Subsections A through D. 


423 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-11-49 


PUBLIC OFFICERS AND EMPLOYEES 


10-11-51 


10-11-49. Municipal general member coverage plan 1; affiliated public 
: employer contribution rate. 


An affiliated public employer shall contribute the following percentages of the salary of each 
member it employs and who is covered under municipal general member coverage plan 1: 
A. prior to July 1, 2022, seven and sixty-five hundredths percent of salary; 
B. beginning elst 1, 2022 and continuing through June 30, 2023; sight and fifteen- 


hundredths percent of salary; 


C. beginning July 1, 2023 and continuing through June 30, 2024, eight and sixty- ‘five hun- 


dredths percent of salary; 


D. beginning July 1, 2024 and continuing through June 30, 2025, nine and fifteen- 


hundredths percent of salanys and 


E. beginning July 1, 2025 and thereafter, nine and sixty-five hundredths percent of salary. 


History: Laws 1987, ch. 253, § 49; 2013, ch. 225, § 34; 
2019, ch. 237, § 3; 2020, ch. 11, § 18. 

The 2020 amendment, effective July 1, 2020, in- 
creased affiliated public employer contribution rates by 
.5 percent each year for four years; in the introductory 
clause, after "shall contribute", deleted "seven and sixty- 
five hundredths percent" and added "the following per- 
centages"; and added new Subsections A through E. 

The 2019 amendment, effective July 1, 2019, in- 
creased employer contribution rates to the funds included 
under the Public Employees Retirement Act; after "shall 
contribute seven and", changed "four-tenths" to "sixty-five 


hundredths", and after eateoiak coverage plan 1", deleted 


"except that, from July 1, 2013 through June 30, 2014, the 
affiliated public employer contribution rate shall be seven 
percent of the salary of each member". 

The 2013 amendment, effective July..1, 2013, in- 
creased the employer contribution rate; after "contribute 
seven", added "and four-tenths"; and after " coverage plan 
1", added the remainder of the sentence. 

Severability. — Laws 2013, ch, 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


10-11-50. Municipal general member coverage plan 2; applicability. 


Municipal general member coverage plan 2 is applicable to a designated group of municipal 
general members the first day of the calendar month following an affirmative vote by the majority 
of the municipal general members in a designated group. A designated group may be all members 
employed by the affiliated public employer, an organizational group whose compensation is estab- 
lished by negotiated contract or all members employed by the affiliated public employer whose 
compensation is not established by negotiated contract. The election shall be conducted by the 
retirement board in accordance with procedures adopted by the retirement board. The procedures 
shall afford all municipal general members who are part of the designated group an opportunity 
to vote. A new election for coverage by municipal general member coverage plan 2 shall not be 
held prior to the expiration of six months following the date of an election which failed to adopt 
municipal general member coverage plan 2. An election adopting municipal general member coy- 
erage plan 2 is irrevocable for the purpose of subsequently adopting a coverage plan which would 
decrease employer or employee contributions with respect to all current and future municipal gen- 
eral employees of the affiliated public employer who are part of the designated group. 


History: Laws 1987, ch, 258, § 50; 1989, ch. 79, § 2, 


10-11-51. Municipal general member coverage plan 2; age and service 
requirements for normal retirement. 


Under municipal general member coverage plan 2: 
A. for a member who was a retired member or,a member on June 30, 2013, the age and 
service requirements for normal retirement are: 
(1) age sixty-five years or older and five or more years of service credit; 
(2) age sixty-four years and eight or more years of service credit; 
(3) age sixty-three years and eleven or more years of service credit; 
(4) age sixty-two years and fourteen or more years of service credit; 
(5) age sixty-one years and seventeen or more years of service credit; 
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10-11-52 


RETIREMENT OF PUBLIC OFFICERS AND EMPLOYEES GENERALLY 


10-11-54 


(6) age sixty years and twenty or more years of service credit; or 
(7) any age and twenty-five or more years of service credit; and 
B. .for a member who was not a retired:‘member or a member on June 30, 2013, the e.age arid 


service requirements for normal retirement are: 


(1) - age sixty-five years or older and five or more years of service boedil or. 
(2) any age if the member has five or more years of service credit and the sum of the 
member's age and years of service credit equals at least eighty-five. 


History: Laws 1987, ch. 253, § 51; 2009, ch. 288, § 8; 
2013, ch, 225, § 35; 2020, ch. 11, § 19. 

The 2020 amendment, effective July 1, 2020, changed 
the service credit requirement for certain retirees; in 
Subsection B, Paragraph B(1), after "older and", deleted 
"eight" and added "five", and in Paragraph B(2), after 
"member has", deleted "eight" and added "five". 

The 2013 amendment, effective July 1, 2018, increased 
the age and service requirements for normal retirement 
of members who retire after June 30, 2013; in Subsection 
A, in the introductory sentence, after "June 30", deleted 
"2010" and added "2018"; in Subsection B, in the introduc- 
tory sentence, after "June 30", deleted "2010" and added 
"2013"; in Paragraph (1) of Subsection B, after "age", de- 
leted "sixty-seven" and added "sixty-five" and after "older 


and", deleted "five" and added "eight"; in Paragraph (2) of 
Subsection B, after "age if", added "the member has eight 
or more years of service credit and" and after "equals at 
least" deleted "eighty" and added "eighty-five"; and de- 
leted Paragraph (3) of Subsection B, which provided’ that 
"any age and thirty years of service credit". 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2009 amendment, effective July 1, 2011, in Sub- 
section A, at the beginning of the sentence, added "for 
a member who was a retired member or a member on 
June 30, 2010";-and added Subsection B.. 


10-11-52. Municipal general member coverage plan 2; amount of 
pension; form of payment A. 


Under municipal general member coverage plan oe 

A. - for a member with age and service requirements provided in Bubdesrian A of Section 10-11- 
51.NMSA 1978, the amount of pension under form of payment A is equal to two and one-half per- 
cent of the final average salary multiplied by credited service. The amount shall not. exceed ninety 


percent of the final average salary; and 


B. for a member with age and service requirements provided in Subsection B of Section 10- 
11-51 NMSA 1978, the amount of pension under form of payment A is equal to two percent of the 
final average salary multiplied by service credit. The amount shall not exceed ninety percent of 


the final average salary. 


History: Laws 1987, ch. 258, § 52; 2013, ch. 225, § 36. 

The 2013 amendment, effective July 1, 2013, in- 
creased the maximum pension benefit; decreased the 
pension benefit for employees who become members af- 
ter June 30, 2013;'in Subsection A, in the first sentence, 
added "for a member with age and service requirements 
provided in Subsection A of Section 10-11-51 NMSA 1978" 


10-11-53. Repealed. 


Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11-53 
NMSA 1978, as enacted by Laws 1987, ch. 258, § 53, relating 
to municipal general member coverage plan 2, final average 


and in the second sentence, after "shall not exceed", de- 
leted "seventy-five" and added "ninety"; and added Sub- 
section B. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


salary, effective July 1, 2011. For provisions of former sec- 
tion, see the 2010 NMSA 1978 on NMOneSource.com. 


10- see 54, Municipal general member coverage plan 2; member 


contribution rate. 


A member under municipal genet member coverage plan 2 shall edniteibiate t nine and fifteen- 
hundredths percent of salary starting with the first full pay period in the calendar month in which 
municipal general member coverage plan 2 becomes applicable to the member, except that a mem- 
ber whose annual salary is greater than twenty-five thousand dollars ($25,000) shall contribute: 

A; ‘prior to July 1, 2022, ten and sixty-five hundredths percent of salary; 
B. beginning July 1, 2022 and tae aren June 80, 2023, eleven and fifteen- 


hundredths percentof salary; . 
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10-11-55.1 


C. beginning July 1, 2023 and continuing through June 30, 2024, eleven and sixty-five 


hundredths percent of salary; 


D. beginning July 1; 2024 and continuing through June 30, 2025, twelve and fifteen- 


hundredths percent of salary; and 


E. beginning July 1, 2025 and thereafter, twelve and eae i hundredths percent of prs 


ary. 


History: Laws 1987, ch. 253, § 54; 2013, ch. 225, § 37; 
2020, ch. 11, § 20. 

The 2020 amendment, effective July 1, 2020, in- 
creased member contribution rates by .5 percent each year 
for four years for members whose annual salary is greater 
than twenty-five thousand dollars, and increased the sal- 
ary amount applicable to the increased member contribu- 
tion rate; in the introductory clause, after "greater than", 
deleted "twenty thousand dollars ($20,000)" and added 
"twenty-five thousand dollars ($25,000)", and after "shall 
contribute", deleted "ten and sixty-five hundredths per- 
cent of salary"; and added Subsections A through E. 


The 2018 amendment, effective July 1, 2013, in- 
creased the employee contribution rate for employees 
earning more than twenty thousand dollars in salary 
annually; deleted the entire section, which provided for 
employee contributions at a rate of nine and fifteen one- 
hundredths percent of salary; and added the current lan- 
guage. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch, 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


10-11-55. Municipal general member coverage plan 2; affiliated public 
employer contribution rate. 


An affiliated public employer shall contribute the following percentages of the salary of each 
member it employs and who is covered under municipal general member coverage plan 2: 
A. prior to July 1, 2022, nine and eight-tenths percent of salary; 
B. beginning July 1, 2022 and continuing through June 30, 2023, ten and three-tenths 


percent of salary; 


C. beginning July 1, 2023 and continuing through June 30, 2024, ten and eight-tenths 


percent of salary; 


D. beginning July 1, 2024 and continuing through June 30, 2025, eleven and three-tenths 


percent of salary; and 


EK. beginning July 1, 2025 and thereafter, eleven and eight-tenths percent of salary. 


History: Laws 1987, ch. 253, § 55; 2018, ch. 225, § 38; 
2019, ch. 237, § 4; 2020, ch. 11, § 21. 

The 2020 amendment, effective July 1, 2020, in- 
creased affiliated public employer contribution rates by 
.5 percent each year for four years; in the introductory 
clause, after "shall contribute", deleted "nine and eight- 
tenths percent" and added "the following percentages"; 
and added Subsections A through E. 

The 2019 amendment, effective July 1, 2019, in- 
creased employer contribution rates to the funds included 
under the Public Employees Retirement Act; after "shall 


coverage plan 2", deleted "except that, from July 1, 2013 
through June 30, 2014, the affiliated public employer con- 
tribution rate shall be nine and fifteen-hundredths per- 
cent of the salary of each member", 

The 2013 amendment, effective July 1, 2013, in- 
creased the employer contribution rate; after "contribute 
nine and", deleted "fifteen one-hundredths" and added 
"fifty-five hundredths"; and after "coverage plan 2", added 
the remainder of the sentence. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 


contribute", deleted "nine and fifty-five hundredths" 


valid, the remainder or its application to other situations 
and added "nine and eight-tenths", and after "member 


or persons shall not be affected. 


10-11-55.1. Municipal general member coverage plan 3; applicability. 


Municipal general member coverage plan 3 is applicable to a designated group of municipal 
general members the first day of the calendar month following an affirmative vote by the majority 
of the municipal general members in a designated group. A designated group may be all members 
employed by the affiliated public employer, an organizational group whose compensation is estab- 
lished by negotiated contract or all members employed by the affiliated public employer, whose 
compensation is not established by negotiated contract. The election shall be conducted by the 
retirement board in accordance with procedures adopted by the retirement board. The procedures 
shall afford all municipal general members who are part of the designated group an opportunity 
to vote. Anew election for coverage by municipal general member coverage plan 8 shall not be 
held prior to the expiration of six months following the date of an election’ which failed to adopt 
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10-11-55.2 RETIREMENT OF PUBLIC OFFICERS AND EMPLOYEES GENERALLY 10-11-55.3 
municipal general member coverage plan 3. An election adopting municipal general member cov- 
erage plan 3 is irrevocable for the purpose of subsequently adopting a coverage plan that would 
decrease employer or employee contributions with respect to all current and future municipal gen- 
eral employees of the affiliated public employer who are part of the designated group. All elections 


for the purpose of adopting municipal general member coverage plan 3 shall take place prior to 


July 1, 1995. Any election occurring after June 30, 1995 shall be null, void and of no effect. 


History: 1978 Comp., § 10-11-55.1, enacted by Laws 
1993, ch. 58, § 1. 


10-11-55.2. Municipal general member coverage plan 3; age and service 
requirements for normal retirement. 


Under municipal general member coverage plan 3: 
A. for a member who was a retired member or a member on June 80, Ne the age and service 


requirements for normal retirement are: 


(1) ' age sixty-five years or older and five or more years éf service credit; 

' (2) age sixty-four years and eight or more years of service credit; 
(3) age sixty-three years and eleven or more years of service credit; 
(4) age sixty-two years and fourteen or more years of service credit; 
(5) age sixty-one years and seventeen or more years of service credit; 
(6) age sixty years and twenty or more years of service credit; or 
(7) any age and twenty-five or more years of service credit; and’ 

B. for a member who was not a retired’member or a member on June 30, 2013, the age and 


service requirements for normal retirement are: 


(1) age sixty-five years or older and five or more years of service credit; or 
(2) any age if the member has five or more years of service credit and the s sum of the mem- 
ber's age and years of service credit equals at least eighty-five. 


History: 1978 Comp., § 10-11-55.2, enacted by Laws 
1993, ch. 58, § 2; 2009, ch. 288, § 9; 2013, ch. 225, § 39; 
2020, ch. 11, § 22. 

The 2020 amehdiient: effective July 1, 2020, changed 
the service credit requirement for certain retirees; in 
Subsection B, Paragraph B(1), after "older and", deleted 
"eight" and added "five", and in Paragraph B(2), after 
"member has", deleted "eight" and added "five". 

The 2013 amendment, effective July 1, 2013, in- 
creased the age and service requirements for normal 
retirement of members who retire after June 30, 2018; 
in Subsection A, in the introductory sentence, after 
"June 30", deleted "2010" and added "2013"; in Subsection 
B, in the introductory sentence, after "June 30", deleted 
"2010" and added "2018"; in Paragraph (1) of Subsection 


B, after "age", deleted "sixty-seven" and added "sixty-five" 
and after "older and", deleted "five" and added "eight"; in 
Paragraph (2) of Subsection B, after "age if", added "the 
member has eight or more years of service credit and" and 
after "equals at least" deleted "eighty" and added "eighty- 
five"; and deleted Paragraph (3) of Subsection B, which 
provided that "any age and thirty years of service credit". 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2009 amendment, effective July 1, 2011, in Sub- 
section A, at the beginning of the sentence, added "for 
a member who was a retired member or a member on 
June 80, 2010"; and added Subsection B. 


10-11-55.3. Municipal general member coverage plan 3; amount of 
pension; form of payment A. 


Under municipal general member coverage plan 3: 


A. for amember with age and service requirements provided under Subsection A of Section 10- 
11-55.2 NMSA 1978, the amount of pension under form of payment A is equal to three percent of 
the final average salary multiplied by credited service. The amount shall not exceed ninety percent 
of the final average salary; and 

B. for a member with age and service requirements provided under Subsection B of Section 10- 
11-55.2 NMSA 1978, the amount of pension under form of payment A is equal to two and one-half 
percent of the final average salary multiplied by credited service. The amount shall not exceed 
ninety percent of the final average salary. 
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10-11-55.4 PUBLIC OFFICERS AND EMPLOYEES 10-11-55.6 


History: 1978 Comp., § 10-11-55.3, enacted by Laws . under Subsection A of Section 10-11-55.2 NMSA 1978" and 


1993, ch. 58, § 3; 2013, ch. 225, § 40. in the second sentence, after "shall not exceed", deleted 

The 2013 amendment, effective July 1, 2018, in- "eighty" and added "ninety"; and added Subsection B. 
creased the maximum pension benefit; decreased the ‘Severability. — Laws 2013, ch, 225, $93 provided that 
pension benefit for employees who become members after» — if any.partor application of Laws 2013, ch. 225 is held in- 
June 80, 2013;in Subsection;A, in the first sentence, added _ valid, the remainder or its application to other situations 
"for a member with age and service requirements provided — or persons shall not be affected. , 


10-11-55.4. Repealed. 


Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11- final average salary, effective July 1, 2011. For provisions 


55.4 NMSA 1978, as enacted by Laws 1993, ch, 58, § 4, of former section, see the 2010 NMSA 1978 on NMOne 
relating to municipal general member coverage plan 3, Source.com. A 


10-11-55.5. Municipal general member coverage plan 3 member 
contribution rate. | | 


A member under municipal general member coverage plan 3 shall contribute thirteen and 
fifteen-hundredths percent of salary starting with the first full pay period in the calendar month 
in which municipal general.member coverage plan. 3 becomes applicable to the member, except 
that a member whose annual salary is greater than twenty-five thousand dollars ($25,000) shall 
contribute: 

A. prior to July 1, 2022, fourteen and sixty-five hundredths percent of salary; | 

B. beginning July 1, 2022 and continuing through June 30, 2023, fifteen ay fifteen- 
hundredths percent of salary; ., . 

C. ,beginning July 1, 2023 and continuing through June 30, 2024, fifteen and NOS 
hundredths percent of salary; 

D. beginning July 1, 2024 and continuing Mercia June 30, 2025, BRE and fifteen- 
hundredths percent of salary; and 

E. beginning July 1, 2025 and thereafter, sixteen and sixty-five hundredths percent of salary. 


History: 1978 Comp., § 10-11-55.5, enacted by Laws The 2013. amendment, effective July 1, 2013,, in- 
1993, ch, 58, § 5; 2018, ch. 225, § 41; 2020, ch. 11, § 28. creased the employee contribution. rate. for employees 

The 2020 amendment, effective July 1,, 2020, in- earning more than twenty thousand dollars in salary 
creased member contribution rates by .5 percent.each year annually; deleted the entire section which provided: for 
for four years for members whose annual salary is greater employee contributions at a rate of thirteen and fifteen 
than twenty-five thousand dollars, and; increased the sal- one-hundredths percent of salary; and added the current 
ary amount applicable to the increased member contribu- language, 
tion rate; in the introductory clause, after "greater than", Severability. — Laws 2013, ch, 225, § 93 provided that 
deleted "twenty thousand dollars ($20,000)" and added if any part or application of Laws 2013, ch, 225 is held in- 
"twenty-five thousand dollars ($25,000)", and after "shall valid, the remainder or its application to other situations 
contribute", deleted "fourteen and sixty-five hundredths or persons shall not be affected. 


percent of salary"; and added Subsections A through E. 


10-11-55.6. Municipal general member coverage plan 3; affiliated public 
employer contribution rate. 


An affiliated public employer shall contribute the following percentages of the salary of each 

member it employs and who is covered under municipal general member coverage plan 3: 

A. prior to July 1, 2022, nine and eight-tenths percent of salary; 

B. beginning duty 2 be 2022 and continuing through June 30, 2028, ‘ten and three-tenths 
percent of salary; 

C. beginning July 1, 2023 sh fe apeabyace through June 30, ave, ten and eats tenths 
percent of salary; 

D. beginning July 1, 2024 and tah hae i through June a 2025, eleven and three-tenths 
percent of salary; and iS 

E. beginning July 1, 2025 and iheosbaitehng eleven and cight-tenths saat of Sibi 
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10-11-55.7 


History: 1978 Comp., § 10-11-55.6, enacted by Laws 
1993, ch. 58, § 6; 2013, ch. 225, § 42; 2019, ch. 237, § 5; 
2020, ch. 11, § 24. 

The 2020 amendment, effective July 1, 2020, in- 
creased affiliated public employer contribution rates by 
.5 percent each year for four years; in the introductory 
clause, after "shall contribute", deleted "nine and eight- 
tenths percent" and added "the following percentages"; 
and added Subsections A through E. 

The 2019 amendment, effective July 1, 2019, in- 
creased employer contribution rates to the funds included 
under the Public Employees Retirement Act; after "shall 


RETIREMENT OF PUBLIC OFFICERS AND EMPLOYEES GENERALLY 


10-11-55.8 


coverage plan 3", deleted "except that, from July 1, 2013 
through June 30, 2014, the affiliated public employer con- 
tribution rate shall be nine and fifteen-hundredths per- 
cent of the salary of each member". 

The 2013 amendment, effective July 1, 2013, in- 
creased the employer contribution rate; after "contribute 
nine and", deleted "fifteen one-hundredths" and added 
"fifty-five hundredths"; and after "coverage plan 3", added 
the remainder of the sentence. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 


contribute", deleted "nine and fifty-five hundredths" 
and added "nine and eight-tenths", and after "member 


or persons shall not be affected. 


10-11-55.7. Municipal general member coverage plan 4; applicability. 


Municipal general member coverage plan 4 is applicable to a designated group of municipal 
general members the first day of the calendar month following an affirmative vote by the majority 
of the municipal general members in a designated group. A designated group may be all members 
employed by the affiliated public employer, an organizational group whose compensation is estab- 
lished by negotiated contract or all members employed by the affiliated public employer, whose 
compensation is not established by negotiated contract. The election shall be conducted by the 
retirement board in accordance with the procedures adopted by the retirement board. The proce- 
dures shall afford all municipal general members who are part of the designated group an oppor- 
tunity to vote. A new election for coverage by municipal general member coverage plan 4 shall not 
be held prior to the expiration of six months following the date of an election that failed to adopt 
municipal general member coverage plan 4. An election adopting municipal general member cov- 
erage plan 4 is irrevocable for the purpose of subsequently adopting a coverage plan that would 
decrease employer or employee contributions with respect to all current and future municipal gen- 
eral employees of the affiliated public employer who are part of the designated group. All elections 
for the purpose of adopting municipal general member coverage plan 4 shall take place prior to 
July 1, 2000. Any election occurring after June 30, 2000 shall be void. 


History: Laws 1998, ch. 106, § 1; 1999, ch. 38, § 1. The 1999 amendment, effective June 18, 1999, substi- 


tuted "2000" for "1999" in the last two sentences, 


10-11-55.8. Municipal general member coverage plan 4; age and service 
requirements for normal retirement. 


Under municipal general member coverage plan 4: 
A. for a member who was a retired member or a member on June 30, 2013, the age and 
service requirements for normal retirement are: 
(1). age sixty-five years or older and five or more years of service credit; 
(2) age sixty-four years and eight or more years of service credit; 
(8) age sixty-three years and eleven or. more years of service credit; 
(4) age sixty-two years and fourteen or more years of service credit; 
(5) age sixty-one years and seventeen or more years of service credit; 
(6) age sixty years and twenty or more years of service credit; or 
(7) any age and twenty-five or more years of service credit; and 
B. for amember who was not a retired member or a member on June 30, 2013, the age cae 
service requirements for normal retirement are: 
(1) age sixty-five years or older and five or more years of service credit; or 
(2) any age if the member has five or more years of service credit.and the sum of the 
member's age and years of service credit equals at least eighty-five. 


The 2020 amendment, effective July 1, 2020, changed 


History: Laws 1998, ch. 106, § 2; 2009, ch. 288, § 10; 
the service credit requirement for certain retirees; and in 


2013, ch. 225, § 43; 2020, ch. 11, § 25. 
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10-11-55.9 


Subsection B, Paragraph B(1), after "older and", deleted 
eight" and added "five", and in Paragraph B(2), after 
"member has", deleted "eight" and added "five"... 

The 2013 amendment, effective July 1, 2013, increased 
the ageiand service requirements for normal retirement 
of members who retire after June 30, 2013; in Subsection 
A, in the introductory sentence, after "June 30", deleted 
"2010" and.added "2018": in Subsection B, in the introduc- 
tory sentence, after "June 30", deleted "2010" and added 
"2018"; in Paragraph (1) of Subsection B, after "age", de- 
leted "sixty-seven" and added "sixty-five" and after "older 
and", deleted "five" and added "eight"; in Paragraph (2) of 
Subsection B, after "age if", added "the member has eight 
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or. more years of,service credit and" and after "equals at 
least" deleted "eighty" and added "eighty-five"; and de- 
leted Paragraph (3) of Subsection B, which provided that 
"any age and thirty years of service credit", 

- Severability. — Laws 2018, ch, 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected., 

The 2009 amendment, effective July.1, 2011, in Sub- 
section A, at the beginning of the sentence, added: "for 
a member who was a retired member or a,member on 
June 30, 2010"; and added Subsection B. 


10-11-55.9. Municipal general member COverage plan 4; amount of 
pension; form of payment A. : 


Under municipal general member coverage plan 4: 

A. ‘for a member with age and service requirements provided under Subsection A of Section 10- 
11-55.8 NMSA 1978, the amount of pension under form of payment:A is equal to three percent of 
the final average salary multiplied by credited service: The amount shall not exceed oun ats ne 


of the final average salary; and: . 


“B. for a member with age and: service requirements provided under Subsection B of Section 10- 
11-55.8 NMSA 1978, the amount of pension:under form of payment A is equal to two and one-half 
percent of the final average salary multiplied by credited service. The amount shall not exceed 


ninety percent of the finalaverage salary: ©: 


History: Laws 1998, ch. 106, § 3; 2013,:ch; 225, § 44. 

The 2013 amendment, effective July 1, 2013,.increased 
the maximum pension benefit; decreased the pension ben- 
efit for employees who become members after June 30, 
2013; in Subsection A, in the first sentence; added "fora 
member with age and service requirements provided un- 
der Subsection A of Section 10-11-55.8 NMSA 1973" and 


10-11-55.10. Repealed. 


Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11- 
- 55.10 NMSA 1978, as enacted by Laws 1998, ch. 106, § 4, 


relating to municipal general member. coverage plan. 4,. 


rin the second sentence, after "shall not exceed", deleted 


"eighty" and added "ninety"; and added Subsection B. 

Severability. — Laws 2018, ch. 225, § 93 provided that 
if any part or application of Laws 2013; ch, 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


final average salary, effective July 1, 2011. For provisions of 
former section, see the 2010 NMSA on NMOneSource.com. 


10-11-55.11. Municipal general member coverage plan 4; member 


contribution rate. 


A member under municipal general member coverage plan 4 shall contribute fifteen and sixty- 
five hundredths percent of salary starting with the first full pay period in the calendar month in 
which municipal general member coverage plan 4 becomes applicable to the member, except that 
a member whose annual salary is greater than twenty-five thousand dollars ($26, 000) shall con- 
tribute: 

A. prior to July 1, 2022; npg da and fiftean hundredths percent of ay 

B. beginning July 1, 2022 and continuing through June 30, 2023, Ee pareD and sixty-five 
hundredths percent of sales 

C. beginning July 1, 2023 and continuing poaree “toe: 30, 2024, nightie and ASAE hun- 
dredths percent of salary; 

D. beginning July 1, 2024 and continuing theoush: res 30, 2025, iaistean, and ee 
hundredths percent of salary; and 

EK. beginning July 1, 2025 and deinctshias, nineteen and fifteen hundredths percent of salary. 


The 2020 amendment, effective July 1, 2020, in- 


Historyi Laws 1998, ch: 106, ‘i 5; 2013, ch: 225, § 45; 
creased member contribution: rates by :5 percent each year 


2020, ch. 11, § 26. 
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for four years for members whose annual salary is greater than twenty thousand dollars in salary annually; deleted 
than twenty-five thousand dollars, and increased the sal- the entire section, which provided for employee contribu- 
ary amount applicable to the increased member contribu- tions at a rate of fifteen and sixty-five hundredths percent 
tion rate; in the introductory clause, after "greater than", of salary; and added the current language. 

deleted "twenty thousand dollars ($20,000)" and added Severability. — Laws 2013, ch. 225, § 93 provided that 
"twenty-five thousand dollars ($25,000)", and after "shall if any part or application of Laws 2013, ch. 225 is held in- 
contribute", deleted "seventeen and fifteen-hundredths valid, the remainder or its application to other situations 
percent of salary"; and added Subsections A through E. or persons shall not be affected: 


The 2013 amendment, effective July 1, 2013, increased 
the employee contribution rate for employees earning more 


10-11-55.12. Municipal general member coverage plan 4; affiliated 
public employer contribution rate. 


An affiliated public employer shall contribute the following percentages of the setts of each 

member it employs and who is covered under municipal general member coverage plan 4: 

A. prior to July 1, 2022, twelve and three-tenths percent of salary; 

B. beginning July 1, 2022 and continuing through June 30, 2023, twelve and eight-tenths 
percent of salary; 

C. beginning July 1, 2023 and continuing through June 30, 2024, thirteen and three-tenths 
percent of salary; 

D. beginning July'1, 2024 and continuing through June 80, 2025, thirteen and eight-tenths 
percent of salary; and 

EK. beginning July 1, 2025 and thereafter, fourteen and three-tenths pak of salary. 


History: Laws 1998, ch. 106, § 6; 2013, ch, 225, § 46; deleted "except that, from July 1, 2013 through June 30, 
2019, ch. 287, § 6; 2020, ch. 11, § 27. 2014, the affiliated public employer contribution rate 
The 2020 amendment, effective July 1, 2020, in- shall be eleven and sixty-five hundredths percent of the 
creased affiliated public employer contribution rates by salary of each member". 
.5 percent each year for four years; in the introductory The 2013 amendment, effective July 1, 2013, in- 
clause, after "shall contribute", deleted "twelve and three- creased the employer contribution rate; after "contribute", 
tenths percent" and added "the following percentages"; deleted "eleven and sixty-five hundredths" and added 
and added Subsections A through E. "twelve and five-hundredths"; and after "coverage plan 4", 
The 2019 amendment, effective July 1, 2019, in- added ‘the remainder of the sentence. 
creased employer contribution rates to the funds in- Severability. — Laws 2013, ch. 225, § 93 provided that 
cluded under the Public Employees Retirement Act; after if any part or application of Laws 2013, ch, 225 is held in- 
"shall contribute twelve and", changed "five hundredths" valid, the remainder or its application to other situations 
to "three-tenths", and after "member coverage plan 4", or persons-shall not be affected. F 


10-11-56. Municipal police member coverage plan 1; applicability. 


Municipal police member coverage plan :1.is.applicable to municipal police:members: whose af- 
filiated public employer has adopted municipal. police member coverage plan 1 for its municipal 
police officers. The affiliated public employer shall certify this ekigptinan to the retirement hoard in 
the form prescribed by the retinement board. 


History: Laws 1987, ch. 253, § 56. 


10-11-57. Municipal police member coverage plan 1; age and service 
requirements for normal retirement. 


Under municipal police member coverage plan 1: 
A. for a member who was a retired member or a member on June30, 2013, the age and 
service requirements for normal retirement are: 
(1) age sixty-five years or older and five or more years of credited service; 
(2) -age sixty-four years and eight or more years of credited service; 
(3) age sixty-three years and eleven or more years of credited service; 
(4) age sixty-two years and fourteen or more years of credited service; 
(5) age sixty-one years and seventeen or more years of credited service; , 
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(6) age sixty years and twenty or more years of credited service; or 
(7) any age and twenty-five or more years of credited service; and 
B. for a member who was not a retired member or a member on June 30, 2013, the age and 
service requirements for normal retirement are: 
(1) age sixty years or older and five or more years of service credit; or 
(2) any age and twenty-five or more years of service credit. 


History: Laws 1987, ch. 253, § 57; 2013, ch. 225, § 47; members who retire after June 30, 2013; in Subsection A, 
2020, ch. 11, § 28. in the introductory sentence, added "for a member who 
The 2020 amendment, effective July 1, 2020, changed was a retired member or a member on June 30, 2013"; and 
the service credit requirement for certain retirees; and in added Subsection B. 
Subsection B, Paragraph B(1); after "older and", deleted .. Severability. — Laws 2013, ch. 225, § 93 provided that 
"six" and added "five". if any part or application of Laws 2013, ch. 225 is held in- 
The 2013 amendment, effective July 1, 2018, increased valid, the remainder or its application to other situations 
the age and service requirements for normal retirement of or persons shall not be affected. 


10-11-58. Municipal police member coverage plan 1; amount of pension; 
form of payment A. 


Under municipal police member coverage plan 1, the amount of pension under form of payment 
A is equal to two percent of the final average salary multiplied by credited service. The amount 
shall not exceed ninety percent of the final average salary. 


History: Laws 1987, ch. 253, § 58; 2013, ch. 225, § 48. Severability. — Laws 2013, ch. 225, § 93 provided that 


The 2013 amendment, effective July 1, 2013, increased if any part or application of Laws 2013, ch, 225 is held in- 
the maximum pension benefit; and in the second sentence, valid, the remainder or its application to other situations 
after "shall not exceed", changed "eighty" to "ninety". or persons shall not be affected. 


10-11-59. Repealed. 


Repeals., — Laws 2009, ch. 288, § 20 repealed 10-11- average salary, effective July 1, 2011. For provisions of for- 
59 NMSA 1978, as enacted by Laws 1987, ch. 253, § 59, mer section, see the 2010 NMSA 1978 on NMOneSource 
relating to municipal police member coverage plan 1, final .com, | 


10-11-60. Municipal police member coverage plan 1; member 
contribution rate. 


A member under municipal police member coverage plan 1 shall contribute seven percent of sal- 
ary starting with the first full pay period in the calendar month in which municipal police member 
coverage plan 1 becomes applicable to the member, except that a member whose annual salary is 
greater than twenty-five thousand dollars ($25,000) shall contribute: | 

A. prior to July 1, 2022, eight and one-half percent of salary; 

B. beginning July 1, 2022 and continuing through June 30, 2023, nine percent of salary; 

C. beginning July 1, 2023 and continuing through June 30, 2024, nine and one-half per- 
cent of salary; 

D. beginning July 1, 2024 and continuing through June 30, 2025, ten percent of salary; and 

EK. beginning July 1, 2025 and thereafter, ten and one-half percent of salary. 


History: Laws 1987, ch. 253, § 60; 2013, ch. 225, § 49; The 2013 amendment, effective July 1, 2013, in- 
2020, ch. 11, § 29. creased the employee contribution rate for employees 
The 2020 amendment, effective July 1, 2020, in- earning more than twenty thousand dollars in salary an- 
creased member contribution rates by .5 percent each year -nually; deleted the entire section which provided for em- 
for four years for members whose annual salary is greater ployee contributions at a rate of seven percent of salary; 
than twenty-five thousand dollars, and increased the sal- and added the current language. 
ary amount applicable to the increased member contribu- Severability. — Laws 2013, ch. 225, § 93 provided that 
tion rate; in the introductory clause, after "greater than", if any part or application of Laws 2013, ch. 225 is held in- 
deleted "twenty thousand dollars ($20,000)" and added valid, the remainder or its application to other situations 
"twenty-five thousand dollars ($25,000)", and after "shall or persons shall not be affected. 


contribute", deleted "eight and one-half percent of salary"; 
and added Subsections A through E. 
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10-11-61. Municipal police member coverage plan 1; affiliated public 
employer contribution rate. 


The affiliated public employer shall contribute the following percentages of the salary of each 
member it employs and who is covered under municipal police member coverage plan 1: 
A. prior to July 1, 2022, ten and sixty-five hundredths percent of salary; : 
B. beginning July 1, 2022 and continuing through June 30, 20238; eleven and fifteen- 


hundredths percent of salary; 


C. beginning July 1, 2023 and continuing through June 30, 2024, eleven and sixty-five 


hundredths percent of salary; 


D. beginning July 1, 2024 and continuing through June 30, 2025, twelve and fifteen- 


hundredths percent of salary; and 


K. beginning July 1, 2025 and thereafter, twelve and sixty-five hundredths percent of salary. 


History: Laws 1987, ch. 253, § 61; 2013, ch. 225, § 50; 
2019, ch. 237, § 7; 2020, ch. 11, § 30. 

The 2020 amendment, effective July 1, 2020, in- 
creased affiliated public employer contribution rates by 
.5 percent each year for four years; in the introductory 
clause, after "shall contribute", deleted "ten and sixty-five 
hundredths percent" and added "the following percent- 
ages"; and added Subsections A through E. 

The 2019 amendment, effective July 1, 2019, in- 
creased employer contribution rates to the funds included 
under the Public Employees Retirement Act; after "shall 
contribute ten and", changed "four-tenths" to "sixty-five 


hundredths", and after "member coverage plan 1", deleted 
"except that, from July 1, 2013 through June 30, 2014, the 
affiliated public employer contribution rate shall be ten 
percent of the salary of each member". 

The 2013 amendment, effective July 1, 2013, in- 
creased the employer contribution rate; after. "contribute 
ten", added "and four-tenths"; and after "coverage plan 1", 
added the remainder of the sentence. 

Severability. — Laws 20138, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not'be affected. 


10-11-62. Municipal police member coverage plan 2; applicability. 


Municipal police member coverage plan 2 is applicable to municipal police members whose af- 
filiated public employer has adopted municipal police member coverage plan 2 for its municipal 
police officers. The affiliated public employer shall certify this adoption to the retirement board in 


the form prescribed by the retirement board. 


History: Laws 1987, ch. 253, § 62. 


10-11-63. Municipal police member coverage plan 2; age and service 
requirements for normal retirement. 


Under municipal police coverage plan.2: 


A. for a member who was a retired member or a member on ona 30, 2013, the age and 


service requirements for normal retirement are: 


(1) age sixty-five years or older and five or more years of credited service; 
(2) age sixty-four years and eight or more years of credited service; 
(3). age sixty-three years and eleven or more years of credited service; 
(4) age sixty-two years and fourteen or more years of credited service; 
(5) age sixty-one years and seventeen or more years of credited service; 
(6) age sixty years and twenty or more years of credited service; or 
(7) any age and twenty-five or more years of credited service; and 
B. for a member who was not a retired member or a member on June.30, 2013, the age Enel 


service requirements for normal retirement are: 


(1) age sixty years or older and five or more years of service credit; or 
(2) .any age and twenty-five or more years of service credit. 


History: Laws 1987, ch. 253, § 63; 2018, ch. 225, § 51; 
2020, ch. 11, § 31. 

The 2020 amendment, effective July 1, 2020, changed 
the service credit requirement for certain retirees; and in 
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members who retire after June 30, 2013; in Subsection A; .. Severability. — Laws 20138, ch. 225, § 93 provided that 
in the introductory sentence, added "for a member who if any part or application of Laws 2013, ch. 225 is held in- 
was a retired member or a member on June 30, 2018"; and valid, the remainder or its application to other situations 
added Subsection B. or persons shall not be affected. 


10-11-64. Municipal police member coverage plan 2; amount of pension; 
form of payment A. 


Under municipal police member coverage plan 2: | 

A. for a member with age and service requirements provided under Subsection A of Section 10- 
11-63 NMSA 1978, the amount of pension under form of payment A is equal to two and one-half 
percent of the final average salary multiplied by credited service. The amount shall not exceed 
ninety percent of the final average salary; and 

B. for a member with age and service requirements provided under Subsection B of Section 10- 
11-63 NMSA 1978, the amount of pension under form of payment A is equal to two percent.of the 
final average salary multiplied by credited service, The amount shall not’exceed ninety penopal of 
the final average salary. 


History: Laws 1987, ch. 258, § 64; 2013, ch. 225, § 52. 1978" and in the second sentence, after "shall not exceed", 


The 2013 amendment, effective July 1, 2013, de- deleted "one hundred" and added "ninety"; and added 
creased the maximum pension benefit; decreased the Subsection B. 
pension benefit for employees who become members. af- Severability. — Laws 2013, ch, 225, § 93 provided that 
ter June 30, 2013; in Subsection A, in the first sentence, if any part or application of Laws 2013, ch. 225,is held in- 
added "for a member with age and service requirements valid, the remainder or its application to other situations 


provided under Subsection A of Section 10-11-63 NMSA or DARROnE: shall not be affected, 


10-11-65. Repealed. 


Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11- average salary, effective July 1, 2011. For provisions of for- 


65 NMSA 1978, as enacted by Laws 1987, ch. 253, § 65, mer section, see the 2010 NMSA 1978 on NMOneSource 
relating to municipal police member coverage plan 2, final .com. 


10-11-66. Municipal police member coverage plan 2; member 
contribution rate. 


A member under municipal police member coverage plan 2 shall contribute seven percent of 
salary with the first full pay period in the calendar month in which municipal police member 
coverage plan 2 becomes applicable to the member, except that a member whose annual salary is 
greater than twenty-five thousand dollars ($25,000) shall contribute: 

A. prior-to July 1, 2022, eight and one-half percent of salary; 

B. beginning July 1, 2022 and continuing through June 30, 2028, nine percent of salary; 

C. beginning July 1, 2023 and continuing through June 30, 2024, nine and one-half per- 
cent of salary; 

D. beginning July 1, 2024 and continuing through June 30, 2025, ten percent of salary; and 

K. beginning July 1, 2025 and thereafter, ten and one-half percent of salary. 


History: Laws 1987, ch. 253, § 66; 2013, ch. 225, § 53; “The 2013 amendment, effective July 1, 2013, in- 
2020, ch. 11, § 32. creased the employee contribution rate for employees 
The 2020 amendment, effective July 1, 2020, in- earning more than twenty thousand dollars in salary an- 
creased member contribution rates by .5 percent each year nually; deleted the entire section which provided for em- 
for four years for members whose annual salary'is greater ployee contributions at a rate of seven percent of salary; 
than twenty-five thousand dollars, and increased the sal- -and added the current language. 
ary amount applicable to the increased member contribu-. . Severability. — Laws 2013, ch, 225, §.93 provided that 
tion rate; in the introductory clause, after "greater than", © if any part or application of Laws 2013, ch. 225 is held in- 
deleted "twenty thousand dollars ($20,000)" and added valid, the remainder or its application to other situations 
"twenty-five thousand dollars ($25,000)", and after "shall or persons shall not be affected. 
contribute", deleted "eight and one-half percent of salary"; 5 & Reo. dd acd area 
and added Subsections A through E. _. oe ; hes . ty in ae 
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10-11-67. Municipal police member coverage plan 2; affiliated public 
employer contribution rate. 


The affiliated public employer shall contribute the following percentages of the salary of each 
member it employs and who is covered under municipal police member coverage plan 2: 
A. prior to July 1, 2022, fifteen and sixty-five hundredths percent of salary; 
B. beginning July 1, 2022 and continuing through June 80, 2023, sixteen and fifteen- 


hundredths percent of salary; 


C. beginning July 1, 2023 and continuing through June 30, 2024, sixteen and sixty-five 


hundredths percent of salary; 


D. beginning July 1, 2024 and continuing through June 30, 2025, seventeen and fifteen- 


hundredths percent of salary; and 


E. beginning July 1, 2025 and thereafter, seventeen and sixty-five hundredths percent of 


salary. 


History: Laws 1987, ch. 253, § 67; 2013, ch. 225, § 54; 
2019, ch. 237, § 8; 2020, ch. 11, § 33. 

The 2020 amendment, effective July 1, 2020, in- 
creased affiliated public employer contribution rates by 
.5 percent each year for four years; in the introductory 
clause, after "shall contribute", deleted "fifteen and sixty- 
five hundredths percent" and added "the following per- 
centages"; and added Subsections A through E. 

The 2019 amendment, effective July 1, 2019, in- 
creased employer contribution rates to the funds included 
under the Public Employees Retirement Act; after "shall 
contribute fifteen and", changed "four-tenths" to "sixty-five 


hundredths", and after "member coverage plan 2", deleted 
"except that, from July 1, 2013 through June 30, 2014, the 
affiliated public employer contribution rate shall be fif- 
teen percent of the salary of each member". 

The 2013 amendment, effective July 1, 20138, in- 
creased the employer contribution rate; after "contribute 
fifteen", added "and four-tenths"; and after "coverage plan 
2", added the remainder of the sentence, 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch, 225 is held in- 
valid, the remainder or its application to other:situations 
or persons shall not be affected. 


10-11-68. Municipal police member coverage plan 3; applicability. 


Municipal police member coverage plan 3 is applicable to municipal police members whose af- 
filiated public employer has adopted municipal police member coverage plan 3 for its municipal 
police officers. The affiliated public employer shall certify this adoption to the retirement board i in 


the form prescribed by the retirement board. 


History: Laws 1987, ch. 253, § 68. 


10-11-69. Municipal police member coverage plan 3; age and service 
requirements for normal retirement. 


Under municipal police ‘ember coverdge plan 3: 


A.. for a member who was a retired member or a member on June 30, 20138, the age and 


service requirements for normal retirement are: 


(1) age sixty-five years or older and five or more years of credited service; 
(2) age sixty-four years and eight or more years of credited service; 
(3) age sixty-three years and eleven or more years of credited service; 
(4). age sixty-two years and fourteen or more years of credited service; 
(5) age sixty-one years and seventeen or more years of credited service; or 
(6) any age and twenty or more years of credited service; and 
B.. for amember who was not:a retired member or a member on June 30, 2013, the age and 


service requirements for normal retirement are: 


(1) age sixty years or older and five or more years of service credit; or 
(2) any age and twenty-five or more years of service credit. 


History: Laws 1987, ch. 253, § 69; 2013, ch. 225, § 55; 
2020, ch. 11, § 34. 

The 2020 amendment, effective July 1, 2020, changed 
the service credit requirement for certain retirees; and in 


Subsection B, Paragraph B(1), after "older and", deleted 
"six" and added "five". 

The 20138 amendment, effective July 1, 2013, increased 
the age and service requirements for normal retirement of 
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members who retire after June 30, 2013; in Subsection.A, Severability. — Laws 2013, ch. 225, §.93 provided that 
in the introductory sentence, added “for a member who if any part or application of Laws 2013, ch. 225 is held in- 
was a retired member or a member on June 30, 2013"; and valid, the remainder or its application to other situations 


added Subsection B. or persons shall not be affected. 


10-11-70. Municipal police member coverage plan 3; amount of pension; 
form of payment A. 


Under municipal police member coverage plan 3: 

A. for a member with age and service requirements provided under Subsection A of Section 10- 
11-69. NMSA 1978, the amount of pension under form of payment A is equal to two and one-half 
percent of the final average salary multiplied by credited service. The amount shall not exceed 
ninety percent of the final average salary; and 

B. for a member with age and service requirements provided under Subsection B of Section 10- 
11-69 NMSA 1978, the amount of pension under form of payment A is equal to two percent of the 
final average salary multiplied by credited service. The amount shall not exceed ninety percent of 
the final average salary. , 


History: Laws 1987, ch. 253, § 70; 2013, ch. 225, § 56, Section 10-11-69 NMSA 1978" and in the second sentence, 


The 2018 amendment, effective July 1, 2013, de- after "shall not exceed", deleted "one hundred" and added 
creased the maximum pension benefit;' decreased the "ninety"; and added Subsection 5, 
pension benefit for employees who become members after Severability. — Laws 2013, ch. 225, § 93 provided that 
June 30, 2013; in Subsection A, in the first sentence, at the if any part or application of Laws 2013, ch. 225 is held in- 
beginning of the sentence, added "for a member with age valid, the remainder or its application to other situations 
and service requirements provided under Subsection A of or persons shall not be affected. 


10-11-71. Repealed. 


Repeals, — Laws 2009, ch. 288, § 20 repealed 10-11-71 salary, effective July 1, 2011. For provisions of former sec- 
NMSA 1978, as enacted by Laws 1987, ch. 253, § 71, relating tion, see the 2010 NMSA 1978 on NMOneSource.com. 
to municipal police member coverage plan 3, final average 


10-11-72. Municipal police member coverage plan 3; member 
contribution rate. 


A member under municipal police member coverage plan 3 shall contribute seven percent of 
salary with the first full pay period in the calendar month in which municipal police member 
coverage plan 3 becomes applicable to the member; except that:a member whose annual salary is 
greater than twenty-five thousand dollars ($25,000) shall contribute: | 

A. prior to July 1, 2022, eight and one-half percent of salary; 

B. beginning July 1, 2022 and continuing through June 30, 2023, nine percent of salary; 

C. beginning July 1, 2023 and continuing'through’ June 80, :2024, nine ane one-half per- 
cent of salary; 

D. beginning July 1, 2024 and continuing through ieee 30, 2025; ten riealge of salary; and 

E. beginning July 1, 2025 and iheerpatingy ten and one-half percent of mentary 


History: Laws 1987, ch. 253; § 72; 2013, ch. 225, § 57; The 2013 ace a effective July 1, 2013, in- 
2020, ch. 11, § 35. .creased the employee contribution rate: for employees 

The 2020 amendment, effective July 1, 2020, in- earning more than twenty thousand dollars in salary an- 
creased member contribution rates by .5 percenteach year © nually; deleted the entire section which provided for em- 
for four years for members whose annual salary is greater ployee contributions at a rate of seven percent of salary; 
than twenty-five thousand dollars, and increased the sal- and added the current language. 
ary amount applicable to the increased member contribu- Severability. — Laws 2013, ch. 205, 8 93 provided that 
tion rate; in the introductory clause, after "greater than", if any part or application of Laws 2013, ch. 225 is held in- 
deleted "twenty thousand dollars ($20,000)"/and added valid; the remainder or its application to other situations 
"twenty-five thousand dollars ($25,000)", and after "shall or persons shall not be affected. 


contribute", deleted "eight and one-half percent of salary"; 
and added Subsections A through E. 
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10-11-73. Municipal police member coverage plan 3; affiliated public 
employer contribution rate. 


The affiliated public employer shall contribute the following percentages of the salary of each 
member it employs and who is covered under municipal police member coverage plan 3: 
A. prior to July 1, 2022, nineteen and fifteen-hundredths percent of salary; 
B. beginning July 1, 2022 and continuing through June 30, 2023, nineteen and sixty-five 


hundredths percent of salary; 


C. beginning July 1, 2023 and continuing through June 30, 2024, twenty and fifteen- 


hundredths percent of salary; 


D. beginning July 1, 2024 and continuing phrough June 30, 2025, twenty and sixty-five 


hundredths percent of salary, and * 


EK. beginning July 1, 2025 and thereafter, twenty-one and Gtosm-arihalesities percent of salary. 


History: Laws 1987, ch. 253, § '73; 2013, ch. 225, § 58; 
2019, ch, 237, § 9; 2020, ch. 11, § 36. 

The 2020 amendment, effective July 1, 2020, in- 
creased affiliated public employer contribution rates by 
.5 percent each year for four yéars; in the introductory 
clause, after "shall contribute", deleted "nineteen and 
fifteen-hundredths percent" and added ' 'the following per- 
centages"; and added Subsections A through E. 

The 2019 amendment, effective July 1, 2019, in- 
creased employer dontribution rates to the funds included 
under the Public Employees Retirement Act; after "shall 
contribute", changed "eighteen and nine-tenths" to "nine- 


plan 3" deleted "except that, from July 1, 2013 through 
June 30, 2014, the affiliated public employer contribution 
rate shall be eighteen and one-half percent of the salary 
of each member". 

The 2018 amendment, effective July 1, 20138, in- 
creased the employer contribution rate; after "contribute 
eighteen and", deleted "one-half and added "nine-tenths"; 


_and after "coverage plan 3", added the remainder of the 


sentence. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 


teen and fifteen-hundredths", and after "member coverage or persons shall not be affected. 


10-11-74. Municipal police member coverage plan 4; applicability. 


Municipal police member coverage plan 4 is applicable to municipal police members of an affili- 
ated public employer on the first day of the calendar month following certification of the election 
adopting municipal police member coverage plan 4 by an affirmative vote of the majority of the 
affiliated public employer's municipal police members. The election shall be conducted by the af- 
filiated public employer. The certification shall be in the form prescribed by the retirement board. 
The election procedures shall afford all municipal police members of the affiliated public employer 
an opportunity to vote. An election adopting municipal police member coverage plan 4 for a given 
affiliated public employer is irrevocable for the purpose of subsequently adopting a coverage plan 
which would decrease employer or employee contributions with respect to all current and future 
municipal police members of that affiliated public employer. 


History: Laws 1987, ch. 253; § 74; heky ch. 79, § 3. 


10-11-75. Municipal police member coverage plan 4; age and service 
requirements for normal retirement. 


Under municipal police member coverage plan 4: _ 
A. for a member who was a retired member or a member on June 30, 2013, the age and 
service requirements for normal retirement are: 
(1) age sixty-five years or older and five or more years of credited service; 
(2) age sixty-four years and eight or more years of credited service; 
(3) age sixty-three years and eleven or more years of credited service; 
(4) age sixty-two years and fourteen or more years of credited service; 
(5) age sixty-one years and seventeen or.more years of credited service; or 
(6) any age and twenty or more years of credited service; and 
B. for a member who was nota retired member or a member on June 30, 2013, the age and 
service requirements for normal retirement are: 
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(1) age sixty years or older and five or more years of service credit; or 
(2) any age and twenty-five or more years of service,credit. 


History: Laws 1987, ch. 253, § 75; 2013, ch. 225, § 59; 
2020, ch. 11, § 37. 

The 2020 amendment, effective July 1, 2020, changed 
the service credit requirement for certain retirees; and in 
Subsection B, Paragraph B(1), after "older and", deleted 
"six" and added "five". 

The 2018 amendment, effective July 1, 2013, increased 
the age and service requirements for normal retirement of 


members who retire after June 30, 2013; in Subsection A, 
in the introductory sentence, added "for a member who 
was a retired member or a member on June 80, 2013"; and 
added Subsection B. 

Severability. — Laws 2013, ch..225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


10-11-76. Municipal police member coverage plan 4; amount of pension; 
form of pension A. 


Under municipal police member coverage plan 4: 

A. for a member with age and service requirements provided under Subsection A of Section 10- 
11-75 NMSA 1978, the amount of pension under form of payment A is equal to three percent of the 
final average salary multiplied by credited service. The amount shall not exceed ninety percent of 
the final average salary; and 

B. for amember with age and service requirements provided under Subsection B of Section 10- 
11-75 NMSA 1978, the amount of pension under form of payment A is equal to two and one-half 
percent of the final average salary multiplied by credited service. The amount shall not exceed 


ninety percent of the final average salary. 


History: Laws 1987, ch. 253, § 76; 2013, ch. 225, § 60. 

The 2013 amendment, effective July 1, 20138, in- 
creased the maximum pension benefit; decreased the 
pension benefit for employees who become members af- 
ter June 30, 2013; in Subsection A, in the first sentence, 
added "for a member with age and service requirements 
provided under Subsection A of Section 10-11-75 NMSA 


10-11-77. Repealed. 


Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11- 
77 NMSA 1978, as enacted by Laws 1987, ch. 253, § 77, 
relating to municipal police member coverage plan 4, final 


1978" and in the second sentence, after "shall not exceed", 
deleted "eighty" and added "ninety"; and added Subsec- 
tion B. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


average salary, effective July 1, 2011. For provisions of for- 
mer section, see the 2010 NMSA 1978 on NMOneSource 
com, ; 


10-11-78. Municipal police member coverage plan 4; member 


contribution rate. 


A member under municipal police member coverage plan 4 shall contribute twelve and thirty- 
five hundredths percent of salary starting with the first full pay period in the calendar month in 
which municipal police member coverage plan 4 becomes applicable to the member, except that a 
member whose annual salary is greater than twenty-five thousand dollars ($25,000) shall contrib- 
ute: 

A. prior to July 1, 2022, thirteen and eighty-five hundredths percent of salary; © 

B. beginning July 1, 2022 and continuing through June 30, 2023, fourteen and thirty-five 
hundredths percent of salary; 

C. beginning July 1, 2023 and continuing through June 30, 2024, fourteen and eighty-five 
hundredths percent of galary: 

D. beginning July 1, 2024 and continuing through June 30, 2025, fifteen and thirty-five 
hundredths percent of salary; and 

kK. beginning July 1, 2025 and thereafter, fifteen and eighty-five hundredths percent of salary. 


The 2020 amendment, effective July 1, 2020, in- 
creased member contribution rates by .5 percent each year 


History: Laws 1987, ch. 253, § 78; 2013, ch. 225, § 61; © 
2020, ch. 11, § 38. 
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for four years for members whose annual salary is greater earning more than twenty thousand dollars in salary 
than twenty-five thousand dollars, and increased the sal- annually; deleted the entire section, which provided for 
ary amount applicable to the increased member contribu- employee contributions at a rate of twelve and thirty-five 
tion rate; in the introductory clause, after "greater than”, one-hundredths percent of salary; and added the current 
deleted "twenty thousand dollars ($20,000)" and. added language. 

"twenty-five thousand dollars ($25,000)", and after "shall Severability. — Laws 2013, ch. 225, § 93 provided that 
contribute", deleted "thirteen and eighty-five hundredths if any part or application of Laws 2013, ch. 225 is held in- 
percent of salary"; and added Subsections A through E. valid, the remainder or its application to other situations 


The 2013 amendment, effective July 1, 2013, in- or persons shall not be affected. 
creased the employee contribution rate for employees 


10-11- 79. Municipal Hiliee bik BEE coverage plan 45 affiliated public 
employer contribution rate. 


The affiliated public employer shall comnttibiite the following percentages of the salary of each 

member it employs and who is covered under municipal police member coverage plan 4: 

A. prior to July 1, 2022, nineteen and fifteen-hundredths percent of salary; 

B. beginning July 1, 2022 and aoqupeping iesabl June 30, 2023, nineteen and sixty-five 
hundredths percent of salary; 

C. beginning July 1, 2023 and ettinuing AG June 30, 2024, twenty and fiftgen- 
hundredths percent of salary; 

D. beginning July 1, 2024 and continuing through June 30, 2025, twenty and are ie 
hundredths percent of salary; and 
E. beginning July 1, 2025 and thereafter, twenty-one and fifteen-hundredths percent of 


salary. 
History: Laws 1987, ch. 2538, § 79; 2013, ch. 225, § 62; plan 4", deleted "except that, from July 1, 2013 through 
2019, ch. 287, § 10; 2020, ch. 11, § 89. June 30, 2014, the affiliated public employer contribution 
The 2020 amendment, effective July 1, 2020, in- rate shall be eighteen and one-half percent of the salary 
creased affiliated public employer contribution rates by of each member". 
.5 percent each year for four years; in the introductory The 2013 amendment, effective July 1, 2013, in- 
clause, after "shall contribute", deleted "nineteen and creased the employer contribution rate; after "contribute 
fifteen-hundredths percent" and added "the following per- eighteen and”, deleted "one-half" and added "nine-tenths"; 
centages"; and added Subsections A through E. and after "coverage plan 4", added the remainder of the 
The 2019 amendment, effective July 1, 2019, in- sentence. 
creased employer contribution rates to the funds included Severability. — Laws 2013, ch. 225, § 93 provided that 
under the Public Employees Retirement Act; after "shall if any part or application of Laws 2013, ch. 225 is held in- 
contribute", changed "eighteen and nine-tenths" to "nine- valid, the remainder or its application to other situations 
teen and fifteen-hundredths", and after "member coverage or persons shall not be affected, 


10-11-80. Municipal police member coverage plan 5; applicability. 


Municipal police member coverage plan 5 is applicable to municipal police members of an affili- 
ated public employer on the first day of the calendar month following certification of the election 
adopting municipal police member coverage plan 5 by an affirmative vote of the majority of the 
affiliated public employer's municipal police members. The election shall be conducted by the af- 
filiated public employer. The certification shall be in the form prescribed by the retirement board. 
The election procedures shall afford all municipal police members of the affiliated public employer 
an opportunity to vote. An election adopting municipal police member coverage plan 5 for a given 
affiliated public employer is irrevocable for the purpose of subsequently adopting a coverage plan 
which would decrease employer or employee contributions with respect to all current and future 
municipal police members of that affiliated public employer. 


History: Laws 1987, ch. 253, § 80; 1989, ch. 79, § 4. 


10-11-81. Municipal police member coverage plan 5; age and service 
requirements for normal retirement. 


Under municipal police member coverage plan 5: 
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A. for a member who ‘was a retired member ora member on June 30, 2013, the age and 
service requirements for normal retirement are: 
(1) ..age.sixty-five years or older and five or more years of credited service; 
(2) age sixty-four years and eight or more years of credited service; 
(8). age sixty-three years and eleven or more years of credited service; 
(4) age sixty-two years,and fourteen or more years of credited service; 
(5) age sixty-one years and seventeen or more years of credited service;or 
(6) any age and twenty or more years of credited service; and 
B. for amember who was not a retired member or a member on June 30, 2018, the age sg 
service requirements for normal retirement are:, »). : ir. 
(1) age sixty years or older and five or more years of service Se peeiti or 
(2) any age and twenty-five or more years of service credit. ~ 


History: Laws 1987, ch, 253, § 81; 2013, ch; 225, § 63; members who retire after June 30,2013; in Subsection A, 


2020, ch. 11, § 40. »» in the introductory sentence, added "for a member who 
The 2020 amendment: effective July 1, 2020, changed "was a retired member or a member on June 30, 2013"; and 

the service credit requirement for certain retirees; and in | ‘added Subsection B. 

Subsection B, Paragraph B(1), after "older and", deleted Severability. — Laws 2013, ch, 225, 8 93 provided that 

"six" and added "five". if any part or application of Laws 2013, ch..225 is held in- 
The 2013 amendment, effective July 1, 2018, increased valid, the remainder or its i oa olay to joey ped spot 

the age and : service peda temas for normal retirement of or persons shall not be affected. 


Vy 


10-11-82. Municipal. police member coverage plan 5; amount of pension; 
form of payment A. 


Under municipal police member coverage plan 5: | 

A. for a member with age and service requirements provided under Subsection A of Section 10- 
11-81 NMSA 1978, the amount of pension under form of payment Ais equal to three:and ‘one-half 
percent of the final average salary multiplied by credited service. The amount shall ‘not exceed 
ninety percent of the final average salary; and 

B. for a member with age and service requirements provided under Subsection B of Section 10- 
11-81 NMSA 1978, the amount of pension under form of payment A is equal to three percent of the 
final average salary multiplied by eneditad service. The amount shall not exceed BINS percent of 
the final average brian ; , 


History: Laws 1987, ch. 253, § 82; 2018, ch. 225, § 64, second sentence, after "shall not exceed", deleted "eighty" 
The 20138 amendment, effective July 1, 2013, increased and added "ninety"; and added Subsection B. 
the maximum pension benefit; decreased the pension ben- Severability. — Laws 2013, ch. 225, § 93 provided that 
efit for employees who become members after June 30; if any part'or application of Laws 2013, ch. 225 is held in- 
2013; in Subsection A, in the first sentence, added "for a valid, the remainder or its application to other situations 
member with age and service requirements provided under or persons shall not be affected. . 


Subsection A.of Section 10-11-81 NMSA 1978".and in the 


10-1 1-83. Repealed. | 


 Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11- average salary, effective July 1, 2011, For provisions of for- 
83 NMSA 1978, as enacted by Laws 1987, ch. 258, § 83, mer section, see the 2010 NMSA 1978 on Babtgeie 


relating to municipal police member coverage plan.5, final com. 


10-11-84. Municipal police member coverage plan 5; member 
contribution rate. 


A member under municipal police member coverage plan 5 shall contribute sixteen and three- 
tenths percent of salary starting with the first full pay period in the calendar month in which mu- 
nicipal police member coverage plan 5 becomes»applicable to the member, except that a member 
whose annual salary is greater than a bwentydya thousand.dollars ($25, 000) shall contribute: 
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A. prior to July 1, 2022, seventeen and eight-tenths percent of salary; 

B. beginning July 1, 2022.and, continuing through June 30, 20238, eighteen and three- 
tenths percent of salary; 

C. beginning July 1, 2023 and continuing through June 30, 2024, oe and eight- 
tenths percent of salary; 

D. beginning July 1, 2024 and continuing through June 30, 2025, nineteen and three- 
tenths percent of salary; and 

E. beginning July 1, bt and sae pal nineteen and eight-tenths percent of salary. 


History: Laws 1987, ch. 253, § 84; 2018, ch. 225, § 65; The 2013 amendment, effective July 1, 2013, in- 
2020, ch.11,§ 41. . . creased the employee contribution rate for employees 

The 2020 amendment, effective July 1,.2020, in- earning more than twenty thousand dollars in salary an- 
creased member contribution rates by .5 percent each year nually; deleted the entire section, which provided for em- 
for four years for members'whosé annual salary is greater ployee contributions at a rate of sixteen and three-tenths 
than twenty-five thousand dollars; and increased the sal- percent of salary; and added the current language. 
ary amount applicable to the increased member contribu- Severability. — Laws 2013, ch, 225, § 93 provided that 
tion rate; in the introductory clause, after "greater than", if any part or application of Laws 2013, ch. 225 is held in- 
deleted "twenty thousand dollars ($20,000)" and added © valid, the remainder or its application to other situations 
"twenty-five thousand dollars ($25,000)", and after "shall or persons shall not be affected. 


contribute", deleted "seventeen and eight-tenths percent 
of salary"; and added Subsections A through E. 


10-11-85. Municipal police member coverage plan 5; affiliated public 
employer contribution rate. 


The affiliated public employer shall contribute the following percentages of the salary of each 

member it employs and who is covered under municipal police member coverage plan 5: 

A. prior to July 1, 2022, nineteen and fifteen-hundredths percent of salary; 

B. beginning tale 1, 2022 and continuing through June 30, 2023; tama and sixty-five 
hundredths percent of “Aarcd 

C. beginning July 1, 2023 and Page es through June 30, 2024, twenty and fifteen- 
hundredths ‘percent of salary; 

D. beginning July 1, 2024 and continuing through June 30, 2025, twenty and sixty-five 
hundredths percent of salary; and 

E. beginning July 1, 2025 and thereafter, twenty-one and fifteen-hundredths percent of salary. 


History: Laws 1987, ch. 253, § 85; 2013, ch. 225, § 66; fifteen-hundredths", and after "member coverage plan 5", de- 


2019, ch. 237, § 11; 2020, ch. 11, § 42. leted "except that, from July 1, 2013 through June 30, 2014, 
The 2020 amendment, effective July 1, 2020, in- the affiliated public employer contribution rate shall be eigh- 
creased affiliated public employer contribution rates by teen and one-half percent of the salary of each member". 
.5 percent each year for four years; in the introductory The 2013 amendment, effective July 1, 2013, increased 
clause, after "shall contribute", deleted "nineteen and the employer contribution rate; after "contribute eighteen 
fifteen-hundredths percent" and added "the following per- and", deleted "one-half" and added "nine-tenths"y and after 
centages"; and added Subsections A through E. "coverage plan 5", added the remainder of the sentence. 
The 2019 amendment, effective July 1, 2019, increased Severability. — Laws 2013, ch. 225, § 93 provided that 
employer contribution rates to the funds included under if any part or application of Laws 20138, ch. 225 is held in- 
the Public Employees Retirement Act; after "shall contrib- valid, the rémainder or its application to other situations 


ute", changed "eighteen and nine-tenths" to "nineteen and or persons shall not be affected. 


10-11-86. Municipal fire member coverage plan 1; applicability. 


Municipal fire member coverage plan 1 is applicable to municipal fire members whose affiliated 
public employer has adopted municipal fire member coverage plan 1 for its municipal firefighters. 
The affiliated public employer shall certify this adonties to the retirement board in the form pre- 
scribed by the retirement board. 


History: Laws 1987, ch. 253, § 86. 


441 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-11-87 


~ PUBLIC OFFICERS AND EMPLOYEES 


10-11-90 


10-11-87. Municipal fire member coverage plan 1; age pats service 
requirements for normal retirement. 


Under municipal fire member. coverage plan 1: 


A. for a member who was a retired member or a member on June 30, 2013, the. age and 


service requirements for normal retirement are: 


(1) age sixty-five years or older and five or more years of sciadibiedi service; - 

(2) . age sixty-four years and eight or more years of credited service; |, 

(8) age sixty-three years and eleven or more years of credited service; 

(4) age sixty-two years and fourteen or more years of credited service;: .. 50 rh 
(5) age sixty-one years and seventeen or more years of credited service; A 


(6) ‘age sixty years and twenty or more years of credited servicé; or 


225 


(7) . any age and twenty-five or more years of credited service; and ) 
B. for amember who was not a retired member or a member on June 30, 2013, ay age ‘and 


service requirements for normal retirement are: 


(1) age sixty years or older and five or more years of service Mis or 
(2) any age and twenty-five or more years of service credit. 


History: Laws 1987, ch. 253, § 87; 2013, ch. 225, § 67; 
2020, ch. 11, § 43. 

The 2020 amendment, effective July 1, 2020, changed 
the service credit requirement for certain retirees; and in 
Subsection B, Paragraph B(1), after "older and", deleted 
"six" and added "five". 

The 2013 amendment, effective July 1, 2013, increased 
the age and service requirements for normal retirement of 


members who retire after June 30, 2013; in Subsection A, 
in the introductory sentence, added "for a member who 
was a retired member or a member on June 30, 2013"; and 
added Subsection B, pe 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application, to other situations 
or persons shall not be affected. 


10-11-88.: Municipal fire member coverage plan 1; amount of pension; 


form of payment A. 


Under municipal fire member coverage nae 1, the amount of pension under form of payment A 
is equal to two percent of the final average salary multiplied by credited service. The amount shall 
not exceed ninety bercent of the final average iis ; 


History: Laws 1987, ch, 2538, § 88; 2018, ch. 225, § 68. 

The 2013 amendment, effective July 1, 2013, in- 
creased the maximum pension benefit; and in the second 
sentence, after "shall not exceed", deleted "sixty" and 
added "ninety". 


10-11-89. Repealed. 


Repeals. — Laws 2009, ch, 288, § 20 repealed.10-11- 
89 NMSA 1978, as enacted by Laws 1987, ch, 253, §.89, 
relating to municipal fire member. coverage Ben 1, final 


“Severability, — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch, 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


average salary, effective July 1, 2011. For provisions of for- 
mer section, see the 2010 NMSA. 1978 on NMOneSource 
.com, ; ; 


10-11- 90. Municipal fire member coverage pia 1; a een gS 


rate. 


A member under municipal fire member coverage plan 1 shall contribute eight percent of salary 
with the first full pay period in the calendar month in which municipal fire member coverage plan 
1 becomes applicable to the member, except that a member whose annual Bathty is greater aie 
twenty-five thousand dollars ($25,000) shall contribute: 

A. beginning July 1, 2021 and continuing through June 30, 2022, eleven percent of salary; 

B. beginning July 1, 2022 and continuing through June 30, 2023, eleven and one-half percent 


of salary; 


C. beginning July 1, 2023 and continuing through June 30, 2024, twelve percent of salary; 
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D. beginning July 1, 2024 and continuing through June 30, 2025, iwelye and one-half percent 
of salary; and 
E, beginning July 1, 2025 and thereafter, thirteen percent of ‘salary. 


History: Laws 1987, ch. 253, § 90; 1998, ch. 114, § 1; the salary amount applicable tothe increased member 
2013, ch. 225, § 69; 2020, ch. 11, § 44; 2021, ch. 38, § 2. contribution rate;in the introductory clause, after "greater 
The 2021 amendment, effective July 1, 2021, in- than", deleted "twenty thousand dollars ($20,000)" and 
creased employee contribution rates for members under = ~—_ added "twenty-five thousand dollars ($25,000)", and after 
municipal fire member coverage plan, 1; in Subsection "shall, contribute", deleted "nine and one-half percent of 
A, deleted "prior to July 1, 2022, nine and one-half" and salary"; and added Subsections A through E. 
added "beginning July 1, 2021 and continuing through The 2013 amendment, effective July 1, 2013, in- 
June 30, 2022, eleven"; in Subsection B, after "June 30, creased the employee contribution rate for employees 
2023", changed "ten" to "eleven and one-half"; in Sub- earning more than twenty thousand :dollars in salary an- 
section C, after "June 30, 2024", changed "ten and one- nually; deleted the entire section, which provided for em- 
half" to "twelve"; in Subsection D, after "June 30, 2025", ployee contributions at a rate of eight percent of salary; 
changed "eleven" to "twelve and one-half"; and in Subsde- and added the current language. 
tion EK, after "thereafter", changed "eleven and one-half" Severability. — Laws 2013, ch. 225, § 93 provided that 
to "thirteen". if any part or application of Laws 2013, ch. 225 is held in- 
The 2020 amendment, effective July 1, 2020, in- valid, the remainder or its application to other situations 
creased member contribution rates by .5 percent each or persons shall not be affected.’ 
year for four years for members whose annual salary is The 1998 amendment, effective May 20, 1998, substi- 
greater than twenty-five thousand dollars, and increased tuted "eight" for "seven" near the end of the section. 


10-11-91. Municipal fire member coverage plan 1; affiliated public 
employer contribution rate. 


The affiliated public employer shall contribute the following percentages of the salary of each 

member it employs and covers under municipal fire member coverage plan 1: 

A. prior to July 1, 2022, eleven and sixty-five hundredths percent of salary; 

B. . beginning Ue 1, 2022 and continuing through June 30, 2023, twelve and fifteen- 
hundredths percent of salary; 

C. beginning July 1, 2023 and continuing through June 30, 2024, twelve and sixty-five 
hundredths percent of pani 

.D.. beginning July 1, 2024 and continuing through June 30, 2025, thirteen and fifteen- 
hundredths percent of salary; and 

K,. beginning July 1, 2025 and thereafter, thirteen and sixty-five hundredths percent of 
salary. 


History: Laws 1987, ch. 253, § 91; 1998, ch. 114, § 2; deleted "except that, from July 1, 2018 through June 30, 


2013, ch. 225, § 70; 2019, ch, 237, § 12; 2020, ch. 11, 2014, the affiliated public employer contribution rate 
§ 45. ° ; shall be eleven percent of the salary of each member". 
The 2020 amendment, effective July 1, 2020, in- The 2018 amendment, effective July 1, 2018,. in- 
creased affiliated public employer contribution rates by creased the employer contribution rate; after "contribute 
.5 percent each year for four years; in the introductory eleven", added "and four-tenths"; and after "coverage plan 
clause, after "shall contribute", deleted "eleven and sixty- 1", added the remainder of the sentence. 
five hundredths percent" and added "the following per- Severability. — Laws 2018, ch. 225, § 93 provided that 
centages"; and added Subsections A through E. if any part or application of Laws 2013, ch. 225 is held in- 
The 2019 amendment, effective July 1, 2019, in- valid, the remainder or its application to other situations 
creased employer contribution rates to the funds included or persons shal! not be affected. 
under the Public Employees Retirement Act; after "shall The 1998 amendment, effective May 20, 1998, sub- 
contribute eleven and", changed "four-tenths" to "sixty- stituted "eleven" for "ten" near the beginning and substi- 
five hundredths", and after "member coverage plan 1", tuted "whom" for "which" near the end of the section. 


10-11-92. Municipal fire member coverage plan 2; applicability. 


Municipal fire member coverage plan 2 is applicable to municipal fire members whose affiliated 
public employer has adopted municipal fire member coverage plan 2 for its municipal fire mem- 
bers. The affiliated public employer shall certify this adoption. to the retirement board in the form 
prescribed by the retirement board. 


History: Laws 1987, ch, 253,§ 92.. 
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10-11-96 


10-11-98. Municipal fire member coverage plan 2; age and service 
requirements for normal retirement. 


Under municipal fire member coverage plan 2: 


A. for a member who was a retired member or a member on dune 30, 2013,'the age and 


service requirements for normal retirement are: 


(1) age sixty-five years or older and five or more years of credited service; 
(2) age sixty-four years and eight or more years of credited service; 
(3) age sixty-three years and eleven or more years of credited service; 
(4) age sixty-two years and fourteen or more years of credited service; 
(5) age sixty-one years and seventeen or more years of credited service; 
(6) age sixty years and twenty or more years of credited service; or 
(7) any age and twenty-five or more years of credited service; and 
B. for amember who was not a retired member or a member on June 30, 2013, the age and 


service requirements for normal retirement are: 


(1) age sixty years or older and five or more years of service credit; or 
(2) any age and twenty-five or more years of service credit. ' 


History: Laws 1987, ch. 2583, § 98; 2013, ch. 225, § 71; 
2020, ch. 11, § 46. 

The 2020 amendment, effective J uly 1, 2020, changed 
the service credit requirement for certain retirees; in Sub- 
section B, in Paragraph B(1), after "older and", deleted 
"six" and added "five", 

The 2013 amendment, effective July 1, 2013, increased 
the age and service requirements for normal retirement of 


members who retire after June 30, 2013; in Subsection A, 
in the introductory sentence, added "for a member who 
was a retired member or a member on June 30, 2013"; and 
added Subsection B. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or eg shall not be affected. 


10-11-94. Municipal fire member coverage plan 2; amount of pension; 


form of payment A. 


Under municipal fire member contribution plan 2: 

A. for a member with age and service requirements provided under Subsection A of Section 10- 
11-93 NMSA 1978, the amount of pension under form of payment A is equal to two and one-half 
percent of the final average salary multiplied by credited service. The amount shall not exceed 


ninety percent of the final average salary; and 


B. for amember with age and service requirements provided under Subsection B of Section 10- 
11-93 NMSA 1978, the amount of pension under form of payment A is equal to two percent of the 
final average salary multiplied by credited service. The amount shall not exceed sen percent of 


the final average salary. 


History: Laws 1987, ch. 253, § 94; 2013, ch. 225, § 72. 

The 2013 amendment, effective July 1, 2013, decreased 
the maximum pension benefit; decreased the pension ben- 
efit for employees who become members after June 30, 
2013; in Subsection A, in the first sentence, added "for a 
member with age and service requirements provided un- 
der Subsection A of Section 10-11-93 NMSA 1978" and in 


10-11-95. Repealed. 


Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11- 
95 NMSA 1978, as enacted by Laws 1987, ch. 253, § 95, 
relating to municipal fire member coverage plan 2, final 


the second sentence, after "shall not exceed", deleted "one 
hundred" and added "ninety"; and added Subsection B. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


average salary, effective July 1, 2011. For provisions of for- 
mer section, see the 2010 NMSA 1978 on NMOneSource 
com. 


10-11-96. Municipal fire member coverage plan 2; member contribution 
rate. 


A member under municipal fire member coverage plan 2 shall contribute eight percent of salary 
with the first full pay period in the calendar month in which municipal fire member coverage plan 
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2 becomes applicable to the member, except that a member whose annual salary is greater than 
twenty-five thousand dollars ($25,000) shall contribute: 

A. beginning July 1, 2021 and continuing through June 80, 2022, eleven percent of salary; 

B. beginning July 1, 2022 and continuing Calpe June 30, 2023, eleven and one-half percent 
of salary; 

C. beginning July 1, 2023 and continuing i June 30, 2024, twelve percent of salary; 

D. beginning July 1, 2024 and continuing through June 30, 2025, twelve and one-half percent 
of salary; and 

E. beginning duly 1, 2025 and thereafter, thirteen percent of salary. 


History: Laws 1987, ch, 258, § 96; 1998, ch. 114, § 3; the salary amount applicable to the increased member 
2013, ch, 225, § 73; 2020, ch. 11, § 47; 2021, ch. 38, § 3. contribution rate; in the introductory clause, after "greater 
The 2021 sinandment affective July 1, 2021, in- than", deleted "twenty thousand dollars ($20,000)" and 
creased employee contribution rates for members under added "twenty-five thousand dollars ($25,000)", and after 
municipal fire member coverage plan 2; in Subsection "shall contribute", deleted "nine and one-half percent of 
A, deleted "prior to July 1, 2022, nine and one-half" and salary"; and added Subsections A through E. 
added "beginning July 1, 2021 and continuing through The 2013 amendment, effective July 1, 2013, in- 
June 30, 2022, eleven"; in Subsection B, after "June 30, creased the employee contribution rate for employees 
2023", changed "ten" to "eleven and one-half"; in Sub- earning more than twenty thousand dollars in salary an- 
section C, after "June 30; 2024", changed "ten and one- nually; deleted the entire section, which provided for em- 
half" to "twelve"; in Subsection D, after "June 30, 2025", ployee contributions at a rate of eight percent of salary; 
changed "eleven" to "twelve and one-half"; and in Subsec- and added the current language. 
tion HK, after "thereafter", changed "eleven and one-half" Severability. — Laws 2013, ch. 225, § 93 provided that 
to "thirteen". if any part or application of Laws 2013, ch. 225 is held in- 
The 2020 amendment, effective July 1, 2020, in- valid, the remainder or its application to other situations 
creased member contribution rates by .5 percent each or persons shall not be affected. 
year for four years for members whose annual salary is The 1998 amendment, effective May 20, 1998, substi- 
greater than twenty-five thousand dollars, and increased tuted "eight" for "seven" near the end of the section. 


10-11-97. Municipal fire member coverage plan 2; affiliated public 
employer contribution rate. — 


The affiliated public employer shall contribute the following percentages of the salary of each 

‘member it employs and covers under municipal fire member coverage plan 2: 

A. prior to July 1, 2022, eighteen and fifteen-hundredths percent of salary; 

B. beginning July 1, 2022 and continuing through June 30, 2023, eighteen and sixty-five 
hundredths percent of salary; 

C. beginning July 1, 2023 and continuing through June 30, 2024, nineteen and fifteen- 
hundredths percent of salary; 

D. beginning July 1, 2024 and continuing through June 30, 2025, nineteen and sixty-five 
hundredths percent of salary; and 

E. beginning July 1, 2025 and thereafter, twenty and fifteen-hundredths percent of salary. 


History: Laws 1987, ch. 253, § 97; 1998, ch. 114, § 4; rate shall be seventeen and one-half percent of the salary 


2013, ch. 225, § 74; 2019, ch. 287, § 13; 2020, ch. 11, § 48. of each member". 

The 2020 amendment, effective July 1, 2020, in- The 2013 amendment, effective July 1, 2013, in- 
creased affiliated public employer contribution rates by creased the employer contribution rate; after "contrib- 
.5 percent each year for four years; in the introductory . ute seventeen and", deleted "one-half" and added "nine- 
clause, after "shall contribute", deleted "eighteen and tenths"; and after "coverage plan 2", added the remainder 
fifteen-hundredths percent" and added "the following per- of the sentence. 
centages"; and added Subsections A through E. Severability. — Laws 2018, ch. 225, § 93 provided that 

The 2019 amendment, effective July 1, 2019, in- if any part or application of Laws 2013, ch. 225 is held in- 
creased employer contribution rates to the funds included valid, the remainder or its application to other situations 
under the Public Employees Retirement Act; after "shall or persons shall not be affected. 
contribute", changed "seventeen and nine-tenths" to "eigh- The 1998 amendment, effective May 20, 1998, substi- 
teen and fifteen-hundredths", and after "member coverage tuted "seventeen" for "sixteen" near the beginning of the 
plan 2", deleted."except that, from July 1, 2013 through section; substituted "whom" for "which" near the middle 
June 30, 2014, the affiliated public employer contribution of the section. 
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10-11-98. Municipal fire member coverage plan 33 applicability. 


Municipal fire member coverage plan 3 is applicable to municipal fire members whose affiliated 
public employer has adopted municipal fire member coverage plan.3 for its municipal firefighters. 
The affiliated public employer shall certify this adoption to the retirement Gaara in the form, pre- 
scribed by the retirement board. 


History: Laws 1987, ch. 253, § 98. 


10-11-99. Municipal fire member coverage plan 3; age and service 
. requirements for normal retirement. 


Under municipal fire member coverage plan 3: 
A. for a member who was a retired member or a member on June.30, 2013, the age and 
service requirements for normal retirement are: 
(1) age sixty-five years or older and five or more years of credited service; 
(2), age sixty-four years and eight or more years of credited service; 
(3) age sixty-three years and eleven or more years of credited service; 
(4) age sixty-two years and fourteen or more years of credited service; 
(5) \ age sixty-one years and seventeen or more years of credited service; or 
(6) any age and twenty or more years of credited service; and 
B. for a member who was not a retired member or a member on June 30, 2013, the age and 
service requirements for normal. retirement are: 
(1) age sixty years or older and five or more years of service credit; or 
(2) any age and twenty-five or more years of service credit. 


History: Laws 1987, ch. 2538, § 99; 20138, ch. 225, § '75; members who retire after June 30, 2013; in Subsection A, 


2020, ch. 11, § 49. ' in the introductory sentence, added’ "for a member who 
The 2020 amendment, effective July 1, 2020, changed was a retired member or a member on June 30, 2013"; and 
the service credit requirement for certain retirees; and in added Subsection B. 

Subsection B, Paragraph B(1), after "older and", deleted Severability. — Laws 2013, ch. 225, § 93 provided that 
"six" and added "five". ‘if any part or application of Laws 2018, ch. 225 is held in- 
The 2013 amendment, effective July 1, 2013, increased valid, the remainder or its Bpplrestinna to other situations 
the age and service requirements for normal retirement of or persons shall not be affected. 


10-11-100.. Municipal fire member coverage plan 3; antiguas of pension; | 
form of payment A. 


Under municipal fire member coverage plan 3: ) 

A. » for a member with agé and service requirements provided under Subsection A of Seittion: 10- 
11-99 NMSA 1978, the amount of pension under form of payment A is equal to two and one-half 
percent of the final average salary multiplied by credited service. The aantas shall not exceed 
ninety percent of the final average salary; and 

B. for a member with age and service requirements provided under Subsection B of Section 10- 
11-99 NMSA:1978, the amount of pension under form of payment Ais equal to two percent of the 
final average bilary multiplied by credited service. The amount shall not exceed ninety percent of 
the final RAE SALAS 


History: Laws 1987, ch. 253, § 100; 2013; ch. 225, § 76. 1978" and in the second sentence, after "shall not exceed", 


The 2013 amendment, effective’ July’ 1, 2013, de- deleted "one hundred" and added "ninety", and added 
creased the maximum pension benefit; decreased ‘the Subsection B. 
pension benefit for employees who become members af- Severability. — Laws 2013, ch. 225, § 93 provided tht 
ter June 30, 2013; in Subsection A, in the first sentence, if any part or application of Laws 2013, ch. 225 is held in- 
added "for a member with age and service requirements valid, the remainder or its application to other situations 


provided under Subsection A of Section 10-11-99 NMSA or persons shall not be affected. 


446 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-11-101 RETIREMENT OF PUBLIC OFFICERS AND EMPLOYEES GENERALLY 10-11-103 


10-11-101. Repealed. 


Repeals, — Laws 2009, ch, 288, § 20 repealed’ 10-11- average salary, effective July 1, 2011. For provisions of for- 
101 NMSA 1978, as enacted by Laws 1987, ch. 253, § 101, mer section, see the 2010 NMSA 1978 on NMOneSource 
relating to municipal fire member coverage plan 3, final com, 


10-11-102. Municipal fire member coverage plan 3; member. 
contribution rate. 


A member under municipal fire member coverage plan 3 shall contribute eight percent of salary 
with the first full pay period in the calendar month in which municipal fire member coverage plan 
3 becomes applicable to the member, except that a member whose annual salary is greater than 
twenty-five thousand dollars ($25,000) shall contribute: 

A. beginning July 1, 2021 and continuing through June 30, 2022, eleven percent of ena 

B. beginning July 1, 2022 and continuing through June 30, 2023; eleven and one-half percent 
of salary; 

‘C.. beginning July 1,:2023 and continuing through June 30,2024, twelve peFoottt of salary; 

D. ‘beginning July 1, 2024 and continuing through June 30, 2025, twelve and one-half percent 
of salary; and 

K. beginning July 1, 2025 and therdafbar: thirteen Sop of salary. 


History: Laws 1987, ch. 253, § 102; 1998, ch. 114, § 5; the salary amount applicable to the increased member 


2013, ch. 225, § 77; 2020, ch. 11, § 50; 2021, ch. 38, § 4. contribution rate; in the introductory clause, after "greater 
The 2021 amendment, effective July 1, 2021, in- than", deleted "twenty thousand dollars ($20,000)" and 
creased employee contribution rates for members under added "twenty-five thousand dollars ($25,000)", and after 
municipal fire member coverage plan 3; in Subsection "shall contribute", deleted "nine and one-half percent of 
A, deleted "prior to July 1, 2022, nine and one-half" and salary"; and added Subsections A through E 
added "beginning July 1, 2021 and continuing through The 2013 amendment, effective July 1, 2013, in- 
June 30, 2022, eleven"; in Subsection B, after "June 30, creased the employee contribution rate for employees 
2023", changed "ten" to "eleven and one-half"; in Sub- earning more than twenty thousand dollars in salary an- 
section C, after "June 30, 2024", changed "ten and one- nually; deleted the entire section, which provided for em- 
half" to "twelve"; in Subsection D, after "June 30, 2025", ployee contributions at a rate of eight percent of salary; 
changed "eleven" to "twelve and one-half"; and in Subsec- and added the current language. 
tion E, after "thereafter", changed "eleven and senigioes Severability. — Laws 2013, ch. 225, § 93 provided that 
to- "thirteen", if any part or application of Laws 2013, ch. 225 is held in- 
The 2020 amendment, effective July 1, 2020, in- valid, the remainder or its application to other situations 
creased member contribution rates by .5 percent each or persons shall not be affected. 
year for four years for members whose annual salary is The 1998 amendment, effective May 20, 1998, substi- 
greater than twenty-five thousand dollars, and increased tuted "eight" for "seven" near the end of the section. 


10-11-103. Municipal fire member coverage plan 3; affliated public 
employer contribution rate. 


The affiliated public employer shall contribute the following percentages of the salary of each 

member it employs and covers under municipal fire member coverage plan 3: 

A. prior to July 1, 2022, twenty-one and nine-tenths percent of salary; 

B. beginning July 1, 2022 and continuing through June 30, 2023, twenty-two and four- 
tenths percent of salary; . 

C. beginning July 1, Se and continuing through June 30, 2024, twenty-two and nine- 
tenths percent of salary; 

D. beginning July 1, 2024 and continuing through June 30, 2025, twenty-three and four- 
tenths percent of salary; and 

E. beginning July 1, 2025 and thereafter, twenty-three and nine-tenths percent of salary. 


History: Laws 1987, ch. 253, § 103; 1998, ch. 114, § 6; nine-tenths percent" and added "the following percent- 
2013, ch. 225, §.78; 2019, ch. 237, § 14; 2020, ch. 11, § 51. ages"; and added Subsections A through E. 

The 2020 amendment, effective July 1, 2020, in- The 2019 amendment, effective July .1, 2019, in- 
creased affiliated public employer contribution rates by creased employer contribution rates to the funds in- 
.6 percent each year for four years; in the introductory * cluded under the Public Employees Retirement Act; after 
clause, after "shall contribute", deleted "twenty-one and "shall contribute twenty-one and", changed "sixty-five 
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hundredths" to "nine-tenths", and after "member coverage 
plan 3", deleted "except that, from July 1, 2013 through 
June 30, 2014, the affiliated public employer contribution 
rate shall be twenty-one and twenty-five hundredths per- 
cent of the salary of each member". 

The 2018 amendment, effective July 1, 2018, increased 
the employer contribution rate; after "contribute twenty- 
one and", deleted "twenty-five one-hundredths" and added 


"sixty-five hundredths"; and after "coverage plan 3", added 


the remainder of the sentence. 


PUBLIC OFFICERS AND EMPLOYEES 


10-11-106 


Severability. — Ayan 2013, ch, 225, $93 provided that if 
any part or application of Laws 2013, ch. 225 is held invalid, 
the remainder or its application to other situations or per- 
sons shall not be affected. 

The 1998 amendment, effective May 20, 1998, substi- 
tuted "twenty-one" for "twenty" near the beginning of the 
section, substituted "whom" for "which" near the middle of 
the section, and substituted "covers" for "who is covered" 
near the end of the section. : 


10-11-104. Municipal fire member coverage plan A; applicability. | 


Municipal fire member coverage plan 4 is applicable to municipal fire members of an. affiliated 
public employer on the first day of the calendar month following certification of the election adopt: 
ing municipal fire member coverage plan 4 by an affirmative vote of the majority of the affiliated 
public employer's municipal fire members. The election shall be conducted by the affiliated public 
employer. The certification shall be in the form prescribed by the retirement board. The election 
procedures shall afford all municipal fire members of the affiliated public employer an opportunity 
to vote. An election adopting municipal fire member coverage plan 4 for a given affiliated public 
employer is irrevocable for the purpose of subsequently adopting a coverage plan which would 
decrease employer or employee contributions with respect to all current and future municipal fire 
members of that affiliated public employer. 


History: Laws 1987, ch. 258, § 104; 1989, ch. 79, § 5. 


10-11-105. Municipal fire member coverage plan 4; age and service 
requirements for normal retirement. 


Under municipal fire member coverage plan 4: 
A. for a member who was a retired member or a member on’ June 30, 20138, the age and 
service requirements for normal retirement are: 
(1) age sixty-five years or older and five or more years of credited service; 
(2). age sixty-four years and eight or more years of credited service; 
(3) age sixty-three years and eleven or more years of credited service; __ 
(4) age sixty-two years and fourteen or more years of credited service; 
(5) - age sixty-one years and seventeen or more years of credited service; or 
(6) any age and twenty or more years of credited service; and 
B. for a member who was not a retired membér‘or a ist on: edge 30, 2013, the age and 
service requirements for normal retirement are: i ity es 
(1) age sixty years or older and five or more years of service credit; or 
(2) any age and Bakaly or more Pesos of service credit. 


History: Laws 1987, ch. 253, § 105; 2018, ch. 225, 
§ 79; 2020, ch, 11, § 52. 

The 2020 amendment, effective July 1, 2020, changed 
the service credit requirement for certain retirees; and in 
Subsection B, Paragraph B(1), after "older and", deleted 
"six" and added "five". 

The 2013 amendment, effective July 1, 2013, increased 
the age and service requirements for normal retirement of 


“members who retire after June 30, 2018; in Subsection A, 


in the introductory sentence, added "for a member who 
was a retired member or a member on June 30, 2013"; and 
added Subsection B. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws,2013, ch. 225,is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


10-11-106. Municipal fire member coverage pipe 4; amount of pene lOn 


form of payment A. 


i 


Under municipal fire member coverage plan 4: alt Naeem 
A. for a member with age and service requirements exited tinder Su baeeciOh! A of Section 10- 
11-105 NMSA 1978, the amount.of pension under form of payment A is equal:to three percent of 
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the final average salary multiplied by credited service. The amount shall not exceed ninety percent 
of the final average salary; and 

B. for a member with age and service requirements provided under Subsection B of Section 10- 
11-105 NMSA 1978, the amount of pension under form of payment A is equal to two and one-half 
percent of the final average salary multiplied by credited service. The amount shall not exceed 
ninety percent of the final average salary. 


History: Laws 1987, ch. 253, § 106; 2013, ch. 225, 1978" and in the second sentence, after "shall not exceed", 


§ 80... deleted "one hundred" and added "ninety"; and added 
The 2013 amendment, effective July 1, 2018, de- Subsection B. 

creased the maximum pension benefit; decreased the Severability. — Laws 2013, ch. 225, § 93 provided that 

pension benefit: for employees who become members af- if any part or application of Laws 2018, ch. 226 is held in- 

ter June 30, 2013; in Subsection A, in the first sentence, valid, the remainder or its application to other situations 

added "for a member with age and service requirements or persons shall not be affected. 


provided under Subsection A of Section 10-11-105 NMSA 


10-11-107. Repealed. 


Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11- average salary, effective July 1, 2011. For provisions of for- 
107 NMSA 1978, as enacted by Laws 1987, ch. 253, § 107, mer section, see the 2010 NMSA 1978 on NMOneSource 
relating to municipal fire member coverage plan 4, final com. 


10-11-108. Municipal fire member coverage plan 4; member 
contribution rate. 


A member idee municipal fire member coverage plan 4 shall centriBtite twelve and eight- 
tenths percent of salary with the first full pay period in the,calendar month in, which municipal 
fire member coverage plan 4 becomes applicable to the member, except that a member whose:an- 
nual salary is greater than twenty-five thousand dollars ($25,000) shall contribute: 

A. beginning July 1, 2021 and pqntinuing through June 30, 2022, fifteen and eight-tenths per- 
cent of salary; 

B. beginning.July 1, 2022 and firs) ersiaee through June 30, 2023, sixteen and three-tenths 
percent of salary; 

C. beginning July 1, 2023 and continuing through June 30, 2024, sixteen and eight-tenths per- 
cent of salary; 

D, beginning July 1, 2024 and continuing through June 30, 2025, seventeen and three-tenths 
percent of salary; and r 

EK. beginning July 1, 2025 and rset a yenten and eight- tenths percent of salary. 


Y History: Laws 1987, ch. 253, § 108; 1998, ch. 114, § 7; contribution rate; in the introductory clause, after "greater 


2018, ch. 225, § 81; 2020, ch. 11, § 53; 2021, ch. 38, § 5. than", deleted "twenty thousand dollars ($20,000)" and 

The 2021 amendment, effective July 1, 2021, in- added "twenty-five thousand dollars ($25,000)", and after 
creased employee contribution rates for members under "shall contribute", deleted "fourteen and three-tenths per- 
municipal fire member coverage plan 4; in Subsection cent of salary"; and,added Subsections A through E. 
A, deleted "prior to July 1, 2022, fourteen and three- The 2018 amendment, effective July 1, 2013, in- 
tenths" and added "beginning July 1, 2021 and continu- creased the employee contribution rate for employees 
ing through June 30, 2022, fifteen and eight-tenths"; in earning more than twenty thousand dollars in salary an- 
Subsection B, after "June 30, 2023", changed "fourteen nually; deleted the entire section, which provided for em- 
and eight-tenths" to "sixteen and three-tenths"; in Subsec- ployee contributions at a rate of twelve and eight-tenths 
tion C, after "June 30, 2024", changed "fifteen and three- percent of salary; and added the current language. 
tenths" to "sixteen and eight-tenths"; in Subsection D, af- Severability. — Laws 2013, ch. 225, § 93 provided that 
ter "June 30, 2025", changed "fifteen and eight-tenths" to. if any part or application of Laws 2013, ch. 225 is held in- 
"seventeen and three-tenths"; and in Subsection H, after valid, the remainder or its application to other situations 
"thereafter", changed ' ‘sixteen and. three- tenths" to "sev- or persons shall not be affected. 
enteen and eight- tenths". The 1998 amendment, effective May 20, 1998, substi- 

The 2020 amendment, effective July 1, 2020, in- » tuted "twelve" for "eleven" near the beginning of the sec- 
creased member contribution rates by .5 percent each tion, and deleted "starting with the first full pay period 
year for four years for members whose annual salary is in the calendar month in which municipal fire member 
greater than twenty-five thousand dollars, and increased coverage plan 4 becomes applicable to the member" pre- 
the salary amount applicable to the increased. member‘: . ceding "percent of salary" at the end of the section. 
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PUBLIC OFFICERS AND EMPLOYEES 


10-11-111 


10-11-109. Municipal fire member coverage plan 4; affiliated public 
employer contribution rate. 


The affiliated public employer shall contribute the following pedneniages of the salary of each 
member it employs and covers under municipal fire member coverage plan 4: 
A. prior to July 1, 2022, twenty-one and nine-tenths percent of salary; 
B. beginning Tay 1, 2022 and continuing through June 30, 2023, twenty-two and four- 


tenths percent of salary; 


C. beginning July 1, 2023 and continuing through June 30, 2024, twenty- one and nine- 


tenths percent of salary; 


D. beginning July 1, 2024 and continuing through June 30, 2025, twenty-three and ihe 


tenths percent of salary; and 


EK. beginning July 1, 2025 and thereafter, twenty-three and nine-tenths percent of salary, 


History: Laws 1987, ch. 253, § 109; 1998, ch. 114, § 8; 
2013, ch. 225, § 82; 2019, ch. 237, § 15; 2020, ch. 11, 
§ 54, 

The 2020 amendment, effective July 1, 2020, in- 
creased affiliated public employer contribution rates by 
.6 percent each year for four years; in the introductory 
clause, after "shall contribute", deleted "twenty-one and 
nine-tenths percent" and added "the following percent- 
ages"; and added Subsections A through E. 

The 2019 amendment, effective July 1, 2019, in- 
creased employer contribution rates to the funds included 
under the Public Employees Retirement Act; after "shall 
contribute twenty-one and", changed "sixty-five hun- 
dredths" to "nine-tenths", and after "member coverage 
plan 4", deleted "except that, from July 1, 2018 through 
June 80, 2014, the affiliated public employer contribution 


rate shall be twenty-one and twenty-five hundredths per- 
cent of the salary of each member", 

The 2013 amendment, effective July 1, 2013, in- 
creased the employer contribution rate; after "contribute 
twenty-one and", deleted "twenty-five one-hundredths" 
and added. "sixty-five hundredths"; and after "coverage 
plan 4", added the remainder of the sentence. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2013, ch, 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 1998 amendment, effective May 20, 1998, substi- 
tuted "twenty-one" for "twenty" near the beginning of the 
section, substituted "whom" for "which" near the middle of 
the section, and substituted "covers" for "who is covered" 
near the end of the section: 


10-11-110. Municipal fire member coverage plan 5; applicability. 


Municipal fire member coverage plan 5 is applicable to municipal fire members of an affiliated 
public employer on the first day of the calendar month following certification of the election adopt- 
ing municipal fire member coverage plan 5 by an affirmative vote of the majority of the affiliated 
public employer's municipal fire members. The election shall be conducted by the affiliated public 
employer. The certification shall be in the form prescribed by the retirement board. The election 
procedures shall afford all municipal fire members of the affiliated public employer an opportunity 
to vote. An election adopting municipal fire member coverage plan 5 for a given affiliated public 
employer is irrevocable for the purpose of subsequently adopting a coverage plan which would 
decrease employer or employee contributions with respect to all current and future municipal fire 
members of that affiliated public employer. 


History: Laws 1987, ch. 253, § 110; 1989, ch. 79, § 6. 


10-11-111. Municipal fire member coverage plan 5; age and service 
requirements for normal retirement. 


A. for a member who was a retired member or a member on June 30, 2018; the age and service 
requirements for normal retirement are: 
(1) age sixty-five years or older and five or more years of credited service; 
(2) age sixty-four years and eight or more years of credited service; 
(3) age sixty-three years and eleven or more years of credited service; 
(4) age sixty-two years and fourteen or more years of credited service; 
(5) age sixty-one years and seventeen or more years of credited service; or 
(6) any age and twenty or more years of credited service; and 
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B. for a member who was not a retired member or a member on June 30, 2013, the age and 
service requirements for normal retirement are: 
(1) age sixty years or older and five or more years of service. credit; or 
(2) any age and twenty-five or more years of service credit. 


History: Laws 1987, ch. 253, § 111; 2013, ch. 225, members who retire after June 30, 2013; in Subsection A, 
§ 83; 2020, ch. 11, § 55. in the introductory sentence, added "for a member who 
The 2020 amendment, effective July 1, 2020, changed was a retired member or a member on June 80, 2013"; and 
the service credit requirement for certain retirees; and in added Subsection B, 
Subsection B, Paragraph B(1), after "older and", deleted Severability. — Laws 2013, ch. 225, § 93 provided that 
"six" and added "five". if any part or application of Laws 2013, ch. 225 is held in- 
The 2013 amendment, effective July 1, 2013, increased valid, the remainder or its application to other situations 
the age and service requirements for normal retirement of or persons shall not be affected. 


10-11-112. Municipal fire member coverage plan 5; amount of pension; 
form of payment A. 


Under municipal fire member coverage plan 5: 

A. for a member with age and service requirements provided under Subsection A of Section 10- 
11-111 NMSA 1978, the amount of pension under form of payment A is equal to three and one-half 
percent of the final average salary multiplied by credited service. The amount shall not exceed 
ninety percent of the final average salary; and 

B. for a member with age and service requirements provided under Subsection B of Section 10- 
11-111 NMSA 1978, the amount of pension under form of payment A is equal to three percent of 
the final average salary multiplied by credited service. The amount shall not exceed ninety percent 
of the final average salary. 


History: Laws 1987, ch. 258, § 112; 2018, ch. 225, § 84. 1978" and in the second sentence, after "shall not exceed", 
The 2013 amendment, effective July 1, 2013, in- deleted "eighty" and added "ninety"; and added Subsec- 
creased the maximum pension benefit; decreased the tion B. 
pension benefit for employees who become members af- Severability. — Laws 2018, ch, 225, § 93 provided that 
ter June 30, 2013; in Subsection A, in the first sentence, if any part or application of Laws 2013, ch. 225 is held in- 
added "for a member with age and service requirements valid, the remainder or its application to other situations 


provided under Subsection A of Section 10-11-111 NMSA or persons shall not be affected. 


10-11-1138. Repealed. 


Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11- average salary, effective July 1, 2011. For provisions of for- 


113 NMSA 1978, as enacted by Laws 1987, ch. 253, § 113, mer section, see the 2010 NMSA 1978 on NMOneSource 
relating to municipal fire member coverage plan 5, final .com. 


10-11-114, Municipal fire member coverage plan 5; member 
contribution rate. 


A member under municipal fire member coverage plan 5 shall contribute sixteen and two-tenths 
percent of salary with the first full pay period in the calendar month in which municipal fire mem- 
ber coverage plan 5 becomes applicable to the member, except that a member whose annual salary 
is greater than twenty-five thousand dollars ($25,000) shall contribute: 

A. beginning July 1, 2021 and continuing through June 30, 2022, nineteen and two-tenths 
percent of salary; 

B. beginning July 1, 2022 and continuing beg June 30, 2023, nineteen and seven-tenths 
percent of salary; 

C. beginning July 1, 2023 and continuing through June 30, 2024, twenty and two-tenths per- 
cent of salary; 

D. beginning July 1, 2024 and continuing through June 30, 2025, twenty and seven-tenths 
percent of salary; and 

E. beginning July 1, 2025 and thereafter, twenty-one and two-tenths percent of salary. 
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History: Laws 1987, ch. 253, § 114; 1998, ch. 114, § 9; 
2018, ch. 225, § 85; 2020, ch. 11, § 56; 2021, ch. 38, § 6. 

The 2021 amendment, effective July 1, 2021, in- 
creased employee contribution rates for members under 
municipal fire member coverage plan 5; in Subsection 
A, deleted "prior to July 1, 2022, seventeen and seven- 
tenths" and added "beginning July 1, 2021 and continu- 
ing through June 380, 2022, nineteen and two-tenths"; in 
Subsection B, after "June 30, 2023", changed "eighteen 
and two-tenths" to "nineteen and seven-tenths"; in Sub- 
section C, after "June 30, 2024", changed "eighteen and 
seven-tenths" to "twenty and two-tenths"; in Subsection 
D, after "June 80, 2025", changed "nineteen and two- 
tenths" to "twenty and seven-tenths"; and in Subsection 
E, after "thereafter", changed “nineteen and two-tenths" 
to "twenty and seven-tenths", 

The 2020 amendment, effective July 1, 2020, in- 
creased member contribution rates by .5 percent each 
year for four years for members whose annual salary is 
greater than twenty-five thousand dollars, and increased 
the salary amount applicable to the increased member 


PUBLIC OFFICERS AND EMPLOYEES 


10-11-115.1 


contribution rate; in the introductory clause, after "greater 


than", deleted "twenty. thousand. dollars ($20,000)" and 
added "twenty-five thousand dollars ($25,000)", and after 
"shall contribute", deleted "seventeen and seven-tenths 
percent of salary"; and added Subsections A through EH. 

The 2013 amendment, effective July 1, 2013, in- 
creased the employee contribution, rate for employees 
earning more than twenty thousand dollars in salary an- 
nually; deleted the entire section, which provided for em- 
ployee contributions at a rate of sixteen and two-tenths 
percent of salary; and added the current language. 

Severability. — Laws 2013, ch. 225, § 93 provided that 
if any part or application of Laws 2018, ch, 225 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 1998 amendment, effective May 20, 1998, substi- 
tuted "sixteen" for "fifteen" near the beginning of the sec- 
tion, and deleted "starting with the first full pay period 
in the calendar month in which municipal fire member 
coverage plan 5 becomes applicable to the member" at the 
end of the section. 


10-11-115. Municipal fire member coverage plan. 5; affiliated public | 
_employer contribution rate. 


The affiliated public employer shall contribute the following percentages of the salary of each 
member it.employs and covers under municipal fire member coverage plan 5: 
A. prior to July 1,.2022, twenty-one and nine-tenths percent of salary; 

B. beginning July 1, 2022 and continuing through June 30, 2023, twenty- -two and four- 


tenths percent of salary; 


C. beginning July 1, 2023 and continuing through June 30, 2024, trenty Bye and nine- 


tenths percent of salary; 


D. beginning July 1, 2024 and continuing through June 30, 2025, epimeeetreh and four- 


tenths percent of salary; and 


E. , beginning July 1, 2025 and thereafter, Tunahset eae and nine-tenths percent of salary. 


History: Laws 1987, ch. 253, § 115; 1998, ch. 114, 
§ 10; 2013, ch. 225, § 86; 2019, ch. 287, § 16; 2020, ch. 
11, § 57. 

The 2020 amendment, effective July 1, 2020, in- 
creased. affiliated public employer contribution rates by 
.5 percent) each year for four years; in the introductory 
clause, after "shall contribute", deleted "twenty-one and 
nine-tenths percent" and added "the following percent- 
ages"; and added Subsections A through E. 

The 2019 amendment, effective July 1, 2019, in- 
creased employer contribution rates to the funds included 
under the Public Employees Retirement Act; after "shall 
contribute twenty-one and", changed "sixty-five hun- 
dredths" to ."nine-tenths", and after "member coverage 
plan 5", deleted "except that, from July 1, 2013 through 
June 30, 2014, the affiliated public employer contribution 


rate shall be twenty-one and twenty-five hundredths per- 
cent of the salary of each member". 

The 2013 amendment, effective July 1,.2013, in- 
creased the employer contribution rate; after "contribute 
twenty-one and", deleted "twenty-five one-hundredths" 
and added "sixty-five hundredths"; and after "coverage 
plan 5", added the remainder of the sentence, 

Severability. — Laws 2013, ch, 225, § 93 provided that 
if any part or application of Laws 2013, ch. 225 is held in- 


.. valid; the remainder or its application to other situations 


or persons shall not be affected. 

The 1998 amendment, effective May 20, 1998, substi- 
tuted "twenty-one" for "twenty" near the beginning of the 
section, substituted "whom" for "which" near the middle of 
the section, and substituted "covers" for "who is covered" 
near the end of the section. ; 


10-11-115.1. Municipal detention officer member coverage plan.J ils 


applicability. 


Municipal detention officer member coverage plan 1 is applicable to municipal detention officer 
members on the later of July 1, 2004 or the first day. of the calendar month following. certifica- 
tion of the election adopting municipal detention officer member coverage plan 1 by an.affirma- 
tive vote of the majority of the affiliated public employer's municipal detention officer members. 
The election shall be conducted by the affiliated public employer. The certification shall be in the 
form prescribed by the retirement board. The election procedures shall. afford. all municipal deten- 
tion officer members of the affiliated public employer an opportunity to vote. An election adopting 
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municipal detention officer member coverage plan 1 for a given affiliated public employer is irre- 
vocable for the purpose of subsequently adopting a coverage plan that would decrease employer or 
employee contributions with respect to all current and future municipal detention officer members 
of that affiliated public employer. 


History: Laws 2008, ch. 268, § 2. Effective dates. — Laws 2003, ch. 268, § 17 made the 
f act effective July 1, 2008. 


10-11-115.2. Municipal detention officer member coverage plan 1; 
age and service requirements for normal retirement; 
calculation of credited service. 


A. Under municipal detention officer member coverage plan 1, for a member who was a retired 
member or a member on June 30, 2018, the age and service requirements for normal retirement 
are: 

(1) age sixty-five years or older and five or more years of credited service; . 
(2) age sixty-four years and eight, or more years of credited service; 

(3) age sixty-three years and eleven or more years of credited service; 

(4) age sixty-two years and fourteen or more years of credited service; 

(5) age sixty-one years and seventeen or more years of credited service; 
(6) ,age sixty years and twenty or more years of credited service; or 

(7) any age and twenty-five or more years of credited service. 

B. For a member who was not a retired member or a member on June 30, 2013, the age and 
service requirements for normal retirement are: 

(1) age sixty years or older and five or more years of service credit; or 
(2) any-age and twenty-five or more years of service credit. 

C. For the purposes of determining retirement eligibility and the amount of pension, the cred- 
ited service of a municipal detention officer member who was a retired member or a member on 
June 30, 2013 shall be increased by twenty percent fom the NE an of mum Gpal detention officer 
meinbep coverage plan 1. 

D. Except as provided in Subsection C of this sectith’ the credited Service of a municipal deten- 
tion officer member shall be credited as provided under Section 10-11-4 NMSA 1978. 


History: Laws 2008, ch. 268, § 3;.2013; ch. 225, § 87; “member or a member on June 30, 2013"; added Subsec- 
2020, ch. 11, § 58. tion B; deleted a remnant of former Subsection B, which 

The 2020 amendment, effective July 1, 2020, changed provided that "In calculating credited service", in Subsec- 
the service credit requirement for certain retirees; and in tion C, after "detention officer member", added "who was 
Subsection B, Paragraph B(1), after "older and", deleted a retired member or member on June 380, 2018" and after 
"six" and added "five". "June 30, 2018 shall", deleted "have actual credited. ser- 

The 2013 amendment, effective July 1, 2013, in- vice" and added "be"; and added Subsection D. 
creased the age and service requirements for normal re- Severability. — Laws 2013, ch. 225, § 93 provided that 
tirement of members who retire after June 30, 2013; in if any part or application of Laws' 2013, ch. 225 is held in- 
Subsection A, in the introductory sentence, after "member valid, the remainder or its application to other situations 
coverage plan 1", added "for a member who was a retired or persons shall not be affected. 


10-11-115.3. Municipal detention officer member coverage sc leits : 
amount of pension; form of payment A. 


Under municipal detention officer member coverage plan 1, the amount of pension under form of 
payment A is equal to three percent of the final average salary multiplied by credited service. The 
amount shall not exceed ninety percent of the final average salary. 


History: Laws 2003, ch. 268, § 4; 2013, ch. 225, § 88. Severability. — Laws 2013, ch. 225, § 93 provided that 

The 2013 amendment, effective July 1, 2013, in- if any part or application of Laws 2013, ch. 225 is held in- 
creased the maximum pension benefit; and in the second valid, the remainder or its application to other situations 
sentence, after "shall not exceed", deleted "sixty" and or persons shall not be affected,. 


added "ninety". 
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10-11-115.4. Repealed. "19 i > dtnepioiousar 


Repeals. — Laws 2009, ch. 288, § 20 repealed 10-11- plan 1, final average salary, effective July 1, 2011. For 
115.4 NMSA 1978, as enacted by Laws 2008, ch. 268, § 5, provisions of former section, see the 2010 NMSA 1978 on 
relating to municipal detention officer member coverage NMOneSource.com. (i 


10-11-115.5. Municipal detention officer member coverage plan 1; 
member contribution rate. 


A member under municipal detention officer member coverage plan 1-shall ‘contribute sixteen 
and sixty-five hundredths percent of salary with the first full pay period in the calendar month 
in which municipal detention officer member coverage plan 1 becomes applicable to the member, 
except that a member whose annual salary i is greater than eet te thousand dollars ($25,000) 
shall contribute: 

A. prior to July 1, 2022; eighteen and fifteen-huhdfedths pereuilt of aakbary 

B. beginning July 1, 2022 and continuing one eg 30, ‘2028, fas and sixty-five 
hundredths percent of salary; 

C. beginning July 1, 2023 and ienibeay 6? through Sune 30, 2024, hittetedt and fifteen- 
hundredths percent of salary; 

D. beginning July 1, 2024 and continuing through June 30, 2026, nineteen ead sixty-five 
hundredths percent of salary; and 

KE. beginning July 1, a025 — thereafter, rnb and fiftecn-hundredths percent of salary. 


History: Laws 2003, ch. 268, § 6; 2013, ch. 225, § ian co cecThe 2018 “amendment, effective July 1, 2013, in- 
2020, ch. 11, § 59. creased. the employee, contribution rate for employees 

The 2020 amendment, effective July 1, 2020, in- earning, more than twenty thousand dollars in salary 
creased member contribution rates by .5 percent each year ~~ annually; deleted the entire section, which provided for 
for four years for members whose annual salary is greater «1 employeé contributions at a rate of sixteen and sixty-five 
than twenty-five thousand dollars, andj increased the sal-,. |... hundredths percent of salary; and,added.the current lan- 
ary amount applicable to the increased member contribu-. .___ guage. 
tion rate; in the introductory clause, after "greater than", ~*~ Severability. — Laws 2013, ch. 225, § 93 provided that 
deleted "twenty thousand dollars ($20,000)"' and added © if'any partor application of Laws 2013, ch..225 is held in- 
"twenty-five thousand dollars ($25,000)", and after "shall valid, the remainder or its application, to other situations 
contribute", deleted "eighteen and fifteen-hundredths per- _ or persons shall not be affected. 


cent of salary"; and'added Subsections A through E. 


10-11-115.6. Municipal detention officer member coverage plan 1; 
employer contribution rate. 


The affiliated public employer. shall contribute the following percentages of the salary of each 
member under municipal detention officer member coverage plan 1 starting with the first: pay pe- 
riod that ends within the calendar month in which municipal detention officer member coverage 
plan 1 becomes applicable to the member: 

A. prior to July:1, 2022, seventeen and three-tenths percent of salary; © . 

B. beginning July 1, 2022 and continuing through June 30, 2023, seventeen and age: 
tenths percent of salary; 

C. beginning July 1, 2023 and continuing through June, 30, 2024, eighteen and three- 
tenths percent of salary; 

D. beginning July 1, 2024 and continuing through June 30, 2025, eighteen and eight- 
tenths percent of salary; and 

E... beginning July 1, 2025. and thereafter, nineteen and three- tenths percent of salary. 


History: Laws 2008, ch. 268, § 7; 2013, ch. 225, § 90; Rawoctirtins percent" and added "the following percent- 
2019, ch. 237, § 17; 2020, ch, 11, § 60. ages'; and added Subsections A through E. 

The 2020 amendment, affective July 1, 2020, in- The 2019 amendment, effective July 1, 2019, in- 
creased affiliated public employer contribution rates by creased employer contribution rates to the funds included 
.5 percent each year for four years; in the introductory under the Public Employees Retirement Act; after "shall 
clause, after "shall contribute", deleted "seventeen and contribute seventeen and", changed "five hundredths" 


to "three-tenths", and after "applicable to the member", 
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deleted "except that, from July 1, 2018 through June 30, "seventeen and five-hundredths'"; and after "applicable to 

2014, the affiliated public employer contribution rate | the member", added the remainder of the sentence. 

shall be sixteen and sixty-five hundredths percent of the Severability. — Laws 2013, ch. 225, § 93 provided that 

salary of each member", if any part or application of Laws 20138, ch. 226 is held in- 
The 2018 amendment, effective July 1, 2013, in- valid, the remainder or its application to other situations 

creased the employer contribution rate; after "contribute", or persons shall not be affected. 


deleted "sixteen and sixty-five hundredths" and added 


10-11-115.7. Municipal detention officer member coverage plan 1; 
service credit required for SEB OL IER detention officer 
members. 


Notwithstanding other provisions of the Public peiblovere Retirement Act, to qualify for retire- 
ment pursuant to municipal detention officer member coverage plan 1, a municipal detention of- 
ficer member shall have eighteen months of service credit earned under that.coverage plan. 


History: Laws 2008, ch. 268, § 8. } oo. Effective dates. — Laws 2003, ch. 268, § 17 made the 
coed act effective July 1, 2003, 


10-11-116. Election of form of payment of a pension. 


A. - Except as otherwise provided in Section 10-11-1836 NMSA 1978, a member may elect to have 
pension payments made under any one of the forms of payment: provided»in Section 10-11-117 
NMSA 1978. The election of form of payment. and naming of survivor pension beneficiary shall 
be made-on a form furnished by and filed with the association prior to the date the first pension 
payment is made. An election of form of payment may not be changed after the date the first pen- 
sion payment is,made. If the member.is married, the association shall obtain the consent of the 
member's spouse to the election of the form of payment and any designation of survivor pension 
beneficiary before the election or designation is effective, Except as provided in Subsection C, D or 
E of this section, a named survivor pension beneficiary may not. be changed after the date the first 
pension payment is made if form of payment B.or Cis elected. Except as otherwise provided inent 
shall be made: 

(1) under form of payment A if the member.i is mani an eed at the timie af retirement and if 
there is not a timely election of another form of payment; or , 

(2) under form of payment C with the member's spouse as survivor benoia ary if the mem- 
ber is married at the time of retirement and there is not a surely election of another form of pay- 
ment. 

B. The amount “of pension under forms of payment B, C and D shall have the same actuarial 
present value, computed as of the near gab date of the pension, as the amount of pension under 
form of payment A. 

C. Aretired member who is being Lia a pension under form a payment B or C with the mem- 
ber's spouse as the designated survivor beneficiary may: 

(1) exercise a one-time irrevocable option to designate avtother individual as the survivor 
beneficiary and may select either form of payment B or form of payment. C; provided that: 

(a) the amount of the pension under the form of payment selected shall be recalcu- 
lated and have the same actuarial present value, computed on the effective date of the designa- 
tion, as the amount of pension under form of payment A, 

(b) the: member's spouse provides a notarized, written statement expressing the 
spouse's consent to relinquish the designation as a survivor beneficiary; and 

(c) the retired member shall pay one hundred dollars ($100) to the retirement board 
to defray the cost of determining the new pension amount; bos 

(2) upon becoming divorced from the named spouse and subject to an order of a court as 
provided for in Section 10-11-1836 NMSA 197 8, elect. to have future payments made under form of 
payment A; or 
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(3) upon becoming divorced from the named spouse, exercise a one-time irrevocable option 
to designate another individual as the survivor beneficiary and may select either form of PAY SHER 
B or form of payment C; provided that: 

(a) the amount of the pension under the form of payment selected shall be recalcu- 
lated and have the same actuarial present value, computed on the effective date of the designa- 
tion, as the amount of pension under form of payment A; 

(b) the designation and the amount of the pension shall be Sunject to a court order as 
provided for in Section 10-11-1836 NMSA 1978; and 

(c) . the retired member shall pay one hundred dollars ($100) to the retirement board 
to defray the cost of determining the new pension amount. 

D. A retired member who was previously being paid a pension under form of payment B or C 
but, because of the death of or divorce from the designated survivor beneficiary, is currently receiv- 
ing a pension under form of payment A may exercise a one-time irrevocable option to designate 
another individual as the survivor beneficiary and may select either form of payment B or form of 
payment C; provided that: 

(1) the amount of the pension under the form of payment selected shall be recalculated 
and have the same actuarial present value, computed on the effective date of the designation, as 
the amount of pension under form of payment A; 

(2) the designation and the amount of the pension shall be subject to a court order as pro- 
vided for in Section 10-11-1836 NMSA 1978; and 

°(8) the retired member shall pay one hundred dollars ($100) to the retirement board to 
defray the cost of determining the new pension amount. 

E. A retired member who is being paid a pension under form of payment B or C with a Wiig 
designated survivor beneficiary other than the retired member's spouse or former spouse may ex- 
ercise a one-time irrevocable option to deselect the designated beneficiary and elect to: 

(1) designate another survivor gapouigeg and may select either form of payment 5 or 
form of payment C, provided that: 

(a) ‘the amount of the pension finde the form of payment shall be recalculated and 
shall have the same actuarial present value, computed as of the effective date of the designation, 
as the amount of pension under form of payment A; and 

(b) the retired member shall pay one hundred dollars ($100) to the retirement board 
to defray the cost of determining the new pension amount; or 

(2) have future payments made under form of Sathowy A. 


History: Laws 1987, ch, 253, § 116; 1991, ch. 149, § 1; The 2010 amendment, effective May 19, 2010, in 
2010, ch. 19, § 1; 2011, ch. 122, § 1; 2021, ch, 115, § 1. Subsection A, in the fifth sentence, after "Subsection C', 

The 2021 amendment, effective July 1, 2021, provided added "or D"; and added Subsection D. 
additional options to change the survivor beneficiary for The 1991 amendment, effective July 1, 1991, in Sub- 
retired members who have designated a spouse as a sur- section A, rewrote the first sentence which read "A mem- 
vivor beneficiary; in Subsection C, added Paragraph C(1), ber may elect to have pension payments made under any 
added paragraph designation "(2)", and added Paragraph one of the forms of payment provided in Section 117 of the . 
C(3); in Subsection D, after "because of the death of", Public Employees Retirement Act and name a survivor 
added "or divorce from"; and in Subsection E, Paragraph pension beneficiary", added the fourth sentence, deleted 
K(1), after "survivor beneficiary", added."and may select the fifth sentence, which read."A named survivor pension 
either form of payment B or form of payment C", and de- beneficiary shall have an insurable interest in the life of 
leted former Subparagraph E(1)(a) and redesignated for- ‘the retired member on the date first payment of the pen- 
mer Subparagraphs E(1)(b) and E(1)(c) as\‘Subparagraphs sion is made", and substituted the language beginning 
E(1)(a) and K(1)(b), respectively. "Except as otherwise" including Paragraphs (1) and (2) for 

The 2011 amendment, effective July a 2011, added "payment shall be made under form of payment A if there 
Subsection D to permit a retired member who, because of is not a timely élection of another form of payment" and, 
the death of a designated survivor pension beneficiary, is in Subsection C, substituted "with the member's spouse as 
being paid under form of payment. A to designate another the designated survivor" for "and who named the spouse 
beneficiary upon the death of the initial designated ben- as survivor" and substituted "Section 10-11-1836 NMSA 
eficiary, and to be paid under either form of payment B or 1978" for "Section 136 of the Public Employees pegs 
C, subject to recalculation of the amount of the pension, ment Act". 
court-ordered divisions of community property, and pay- 
ment of the prescribed fee; and in Subsection E, permitted ANNOTATIONS 


a retired member to deselect a designated living benefi- 
ciary and designate another beneficiary upon payment of 
the prescribed fee. 


An adequate legal remedy precludes a claim for 
injunctive relief. — Where plaintiff husband, a retired 
member of the public employees retirement association, 
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sought declaratory relief under the Declaratory Judgment the action, the district court properly dismissed plaintiff's 
Act, 44-6-1 to -15 NMSA 1978 (1975) after he executed claim for injunctive relief, because the PERB has author- 
and delivered a one-time irrevocable option to deselect his ity under 10-11-120 NMSA 1978 to determine in the first 
wife as his survivor beneficiary and designate his daugh- instance whether 10-11-116(E) NMSA 1978 permits re- 
ter as the new survivor beneficiary, but later claimed versal of a member's mistaken deselection of a survivor 
that the deselection of wife and designation of daughter beneficiary, because a court may not exercise an equitable 
was a mistake, and where the public employees retire- remedy to accomplish a goal that a statute has foreclosed. 


ment board (PERB) declined plaintiff's request to void Gzaskow v. Public Employees Ret. Bd,, 2017-NMCA-064. 


10-11-117. Forms of payment of a pension. 


A. Straight life pension is form of payment A. The retired member is paid the pension for life 
under form of payment A. All payments stop upon the death of the retired member, except as pro- 
vided by Subsection E of this section. The amount of pension is determined in accordance with the 
coverage plan applicable to the retired member. 

B. Life payments with full continuation to one survivor beneficiary is form of payment B. The 
retired member is paid a reduced pension for life under form of payment B. When the retired mem- 
ber dies, the designated survivor beneficiary is paid the full amount of the reduced pension until 
death. Upon the association's receipt of proof of death of the designated survivor beneficiary, the 
amount of pension shall be changed to the amount that would have been payable had the retired 
member elected form of payment A. 

C. Life payment with one-half continuation to one survivor beneficiary is form of payment 
C. The retired member is paid a reduced pension for life under form of payment C. When the re- 
tired member dies, the designated survivor beneficiary is paid one-half the amount of the reduced 
pension until death. If the designated survivor beneficiary predeceases the retired member, the 
amount of pension shall be changed to the amount that would have been payable had the retired 
member elected form of payment A. 

D. Life payments with temporary survivor benefits for children is form of payment D. The 
retired member is paid a reduced pension for life under form of payment D. When the retired 
member dies, each declared eligible child is paid.a share of the reduced pension until death or 
age twenty-five years, whichever occurs first. The share is the share specified in writing and filed 
with the association by the retired member. If shares are not specified in writing and filed with 
the association, each declared eligible child is paid an equal share of the reduced pension. A rede- 
termination of shares shall be made when the pension of any child terminates. An eligible child is 
a natural or adopted child of the retired member who is under age twenty-five years. A declared 
eligible child is an eligible child whose name has been declared in writing and filed with the asso- 
ciation by the retired member at the time of election of form of payment D. The amount of pension 
shall be changed to the amount of pension that would have been payable had the retired member 
elected form of payment A upon there ceasing to be a declared eligible child during the lifetime of 
the retired member. 

E. . If all pension payments permanently terminate before there is paid an aggregate amount 
equal to the retired member's accumulated member contributions at the time of:retirement, the 
difference between the amount of accumulated member contributions and the aggregate amount 
of pension paid shall be paid to the retired member's refund beneficiary. If no refund beneficiary 
survives the retired member, the difference shall be paid to the estate of the retired member. 


History: Laws 1987, ch. 253, § 117; 1992, ch. 116, § 7; third and fourth sentences; in Subsection D, substituted 


1997, ch. 189, § 7. "When the retired member dies" for "upon the death of 
The 1997 amendment, effective June 20, 1997, substi- the retired member during the lifetime of a declared eli- 

tuted "Upon the association's receipt of proof of death of gible child of the retired member" in the third sentence; 

the designated survivor beneficiary" for "If the designated ‘deleted Subsection E, relating to requirements for election 

survivor beneficiary predeceases the retired member" in made under Subsections B or C; redesignated Subsection 

‘the fourth sentence of Subsection B. F as Subsection EH; and substituted "retired member" for 
The 1992 amendment, effective July 1, 1992, sub- "former member" and "member contributions" for "deduc- 

stituted "Subsection: E" for "Subsection F" in the third: - tions" in Subsection E. 

sentence of Subsection A; in Subsection B, inserted "one" 

preceding "survivor" in the first sentence and rewrote the ANNOTATIONS 

third and fourth sentences; in Subsection C, inserted "one" Change of retirement action. — Where there is no 

preceding "survivor" in the first sentence and rewrote the evidence that the retiree was suffering from psychosis 
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when he selected his option or that his use of alcohol ren- Effect of voiding of option. — When a court voids 
dered him: incompetent to select: an option he may not a retirement option selection because of incompetence, it 
later change his retirement begat 1988 Op. Att'y Gen. will grant relief as if the retiree did not seh an pp ps 
No. 88- 27. 1988 Op, Att'y Gen: No, 88-27. 


10-11-118. Cost-of-living adjustments; qualified pension recipient, 


A. As used in this section: 

(1) “cost-of-living adjustment hurdle rate" means the investment rate of return required 

to fund a cost-of-living adjustment in excess of one-half Pett. as Pes by the association's 
actuaries; 

(2) "funded ratio" means the ‘ratio of the actuarial wai of the ae of the fund to the 
actuarial accrued liability of the association for payments from the fess as determined by the as- 
sociation's actuaries; 

(3) "preceding calendar year" means the full calendar year preceding the July 1 on Witch 
pensions are being adjusted; and 

(4) -"smoothed investment rate of return" means a calculation made by dprbudihie the dif- 
ference between the expected actuarial value in investment income and the actual market value 
investment income over a smoothing period, as determined by the association's actuaries. 

B. A qualified pension recipient is eligible for a cost- of- living pomp adjustment. A qualified 
pension recipient is: 

(1). a normal retired member who has pest retired for at least two full calendar years from 
the effective date of the latest retirement prior to July 1 of the year in which es pension is hire 
adjusted; 

(2) anormal retired Hivaiii ete wid has attained the age of sixty-five years and bias baeh, 
retired for at least one full calendar year from the effective date of the member's latest retirement 
prior to July 1 of the year in which the pension is being adjusted; 

(3). a disability retired member who has been: retired for at least one full calendar year 
from the effective date of the latest retirement prior to mes! 1 of the a in which the pension is 
being adjusted; 

(4) a-survivor beneficiary who has radaiteel a survivor pension for at least two full calen- 
dar years; or 

(5). a'survivor beneficiary of a iibcepilenk retired member who ithireien proald have been 
retired at least two full calendar years from the effective:date of the latest retirement prior to 
July 1 of the year in which the pension is being adjusted. 

C.. Except as provided in Subsections F, Gand H of this section, during fiscal years 2021, 2022 
and 2023, a qualified pension recipient shall receive an annual, non-compounding, additional pay- 
ment. The amount of the payment shall be determined by multiplying the amount of annual’pen- 
sion payments, inclusive of all cost-of-living adjustments prior to fiscal year 2021, by two percent. 

D.; Beginning May 1, 2023:and no labelr than each May 1 thereafter, the rong eT board shall 
certify to the association the: . 

(1). funded ratio as of June 30 of the preceding calendar year; and | 

(2) smoothed investment rate of return as of June 30 of the preceding calendar year i 

EK. . Except as provided in Subsections F, G and H of this section, beginning July 1, 2023 and 
each July 1 thereafter, immediately following the retirement board's certification of the funded 
ratio and smoothed investment rate of return, the cost-of-living adjustment to a qualified pen- 
sion recipient payable pursuant to the Public Employees Retirement Act shall be determined as 
an amount equal to the smoothed investment rate of return on the actuarial value of assets on 
June 30 of the preceding:calendar year less the cost-of- living adjustment hurdle rate, as deter- 
mined by the association's actuaries, multiplied by the funded ratio on June 30 ofthe preceding 
calendar year or five-tenths percent, whichever is greater, and subject to the following conditions: 

(1) if the funded ratio of the fund is less than one hundred percent on June 30'of the pre- 
ceding calendar year, the amount of the adjustment made pursuant to this subsection shall not 
exceed three percent; 


r fi 
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(2). if the funded ratio of the fund is equal to or greater than one hundred percent on 
June 80 of the preceding calendar year, the adjustment made pursuant to this subsection shall not 
exceed five percent; 

(8) notwithstanding the provisions of this subsection, a qualified pension recipient shall 
receive a minimum annual cost-of-living adjustment of five-tenths percent; and 

- (4) the amount of increase shall be determined by multiplying the amount of pension, in- 
dhitsivis of all prior adjustments, by the cost-of-living adjustment as determined by this subsection. 

F. For a normal retired member who worked for at least twenty-five years under one or more 
applicable coverage plans and whose annual pension benefit, after all previous annual cost-of- 
living adjustments, is equal to an amount not greater than twenty-five thousand dollars ($25,000), 
the pension benefit:shall be increased by two and one-half percent each July 1. The amount of the 
increase shall be determined by multiplying the amount of apIAE SEES inclusive of ai prior adjust- 
.ments, by two and one-half percent. 

G. For a disability retired member whose annual pension benefit, after all previous annual 
cost-of-living adjustments, is equal to an amount not greater than twenty-five thousand dollars 
($25,000), the pension benefit: shall be increased by two and one-half percent each July 1. The 
amount of the increase shall be determined by multiplying the amount of pension, inclusive of all 
prior adjustments, by two and one-half percent. 

H. For anormal retired member who has attained the age of seventy-five years prior to July 1, 
2020, the pension benefit shall be increased by two and one-half percent each July 1. The amount 
of the increase shall be determined by multiplying the amount of pension, inclusive of all prior 
adjustments, by two and one-half percent. 

I. A qualified pension recipient may decline an increase in a pension by giving the association 
written notice of the decision to decline the increase at least thirty days prior to the date the in- 
crease would take effect. 


History: Laws 1987, ch. 253, § 118; 1992, ch. 116, § 8; "retires on or before June 30, 2014"; and added Subpara- 


2013, ch, 225, § 91; repealed and reenacted by Laws graphs (b)' through (d) of Paragraph (1) of Subsection C. 
2020, ch. 11, § 61. Severability. — Laws 2013, ch. 225, § 93. provided that 

Repeals and reenactments. — Laws 2020, ch. 11, if any part or application of Laws 2013, ch. 225 is held in- 
§ 61 repealed 10-11-118 NMSA 1978 and enacted a new valid, the remainder or its application to other situations 
section effective July 1, 2020. or persons shall not be affected. 

The 2013 amendment, effective July 1, 2013, reduced The 1992 amendment, effective July 1, 1992, rewrote 
the cost-of-living adjustments for all retirees; delays the this section to the extent that a detailed comparison 
cost-of-living adjustment for certain future retirees; in would be impracticable. ', 


the title, added "qualified pension recipient"; in Subsec- 
tion B, deleted former language which provided for a three ANNOTATIONS 


percent cost-of-living adjustment and added the current Am, Jur. 2d, A.L.R. and C.J.S. references. — 67 


language of Subsection B; added Paragraphs (1) through CJS. Off d_ Publia Empl 247: 81A CJS. 
(3) of Subsection’B; in Subparagraph (a) of Paragraph (1) States §§ Aa i od a] RAR TSE 8 BET 
of Subsection C, at the beginning of the sentence, added ‘ 


10-11-118.1. Adjustment of benefits. 


A. If payment of a pension or other retirement benefit causes a decrease in the amount of mon- 
etary payments or other needs-based benefits due to a payee from any other governmental agency, 
the pension or other retirement benefit shall be reduced for the period during which the pension or 
other retirement benefit prevents payment of another needs-based benefit to result in payment of 
the maximum amount possible by the association and the other governmental agency to the payee. 
Any.amounts which would otherwise be paid out which are not paid in accordance with the provi- 
sions of this section shall not be recoverable by a payee at any later date. 

B. If there is a change in the effect of a pension or other retirement benefit on any monetary 
payments or other needs-based benefits due to a payee from any other governmental agency, the 
pension or other retirement benefits shall be adjusted to result in the maximum total benefit to 
the payee. In no event shall any pension be increased in an amount greater than that authorized 
by the Public Employees Retirement Act. 
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C. The provisions of this section are mandatory and may not be waived or declined: by a payee. 
Each payee shall provide ‘the association, with all information necessary for the association to 
carry out the requirements imposed by this section. 

D. Ifthe payee fails to provide all the facts necessary to'comply with the echaticruats imposed 
by this section and payment of a pension or other retirement, benefit is made without making the 
adjustment required by this section, neither the board, the executive director nor any officer or 
employee of the association or the board shall be liable to any third party: rkiagtina the adjustment 
was not made as required. | or be 

E. As used 1 in this section: 

(1) "pension" means a normal retirement; survivor or disability aire eh pension ppqable 
to a retired member or survivor beneficiary pursuant to the Public Employees Retirement Act; 

(2) "governmental agency" means the federal government, any department or agency of 
the federal government, any state and any department, agency or political subdivision of a state; : 

(3) "total benefits" means pensions plus any. other monetary paymetitd or other needs- 
based benefits due to the payee from any governmental agency; 

(4), "needs-based. benefit" means monetary or other benefits: for ahiell a determination of 
eligibility i ig based upon the recipient's level of income and resources; and 

(5) "payee" means a retired pepper or the refund beneficiary or survivor beneficiary of a 
retired member. . tite. } 


History: 1978 Comp., § 10-11-118.1, enacted by Laws : ‘The. 1993 amendment, effective June 18,1993, re- 


1992, ch. 116, § 9; 1993, ch. 160, § 5; 1997, ch. 189, § 18. wrote this section to the extent that a detailed comparison 
The 1997 amendment, effective June 20, 1997, in Sub- would be impracticable. 


section D, deleted "retirément" preceding "board" in two 
places and substituted "director" for "secretary". 


10-11-119. Commencement, change and termination of a pension. 


A. Anormal or disability pension shall commence the first: day of the month following retire- 
ment. A preretirement survivor pension shall commence the first day of the month following the 
date of the death resulting in the pension. A postretirement survivor pension shall commence the 
first day of the month following the date of the death resulting in the pension. 

B. Termination of payment of a pension shall occur at the end of the month in which the event 
causing termination occurs. Payment shall be made for the full month of termination. 

C. Achange in the amount of a pension shall occur the first day of the month following the date 
of the event causing the cnet 


History: Laws 1987, ch. 253, § 119. permit a normal or disability retirement pension. to be 
made retroactive. 1988 Op, Att'y Gen. No, 88-15. 

ANNOTATIONS Retroactive award prohibited. — The Public Em- 

Effect of 1987 recodification, — The 1987 recodi- ployees Retirement Association may not award disability 

fication of the public employees retirement act does not benefits retroactive to the date on which the member's 


name last appeared on the payroll with pay. 1989 Op.. 
Att'y Gen. No. 89-18, 


10-11-120. Denial of benefit claim; appeals... 


A, A benefit claimant shall be notified in writing of a denial of a claim for benefits within thirty 
days of the denial. The notification shall give the reason for the denial. A claimant may appeal 
the denial and request a hearing. The appeal shall be in writing filed with the association within 
ninety days of the denial. The appeal shall contain a statement of the claimant's reason for claim- 
ing the denial to be improper. The retirement board shall schedule a de novo hearing of the appeal 
before the retirement board or, at the discretion of the retirement board, a designated hearing offi- 
cer or committee of the retirement board within sixty days of receipt of the appeal. A final decision 
on the matter being appealed shall be made by the retirement board. 

B. Appeals from a final decision of the retirement board may be filed pursuant to the provi- 
sions of Section 39-3-1.1 NMSA 1978. 
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History: Laws 1987, ch. 253, § 120; 1997, ch. 189, § 8; 
1998, ch. 55, § 22; 1999, ch. 265, § 22. 

Cross references, — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12- 8A- 1" in Subsec- 
tion B. 

The 1998 amendment, effective St otihdeitee 1, 1998, 
rewrote Subsection B. 

The 1997 amendment, effective June 20, 1997, in 
Subsection A, rewrote the first sentence, and in the sec- 
ond sentence, inserted "de novo" and inserted "designated 
hearing officer or". 


ANNOTATIONS 


Burden of proof. — The burden of showing entitle-' 
ment to benefits rests on the claimant. Johnson v. Pub. . 


RETIREMENT OF PUBLIC OFFICERS AND EMPLOYEES GENERALLY 


10-11-122 


Plaintiffs must exhaust their administrative rem- 
edies, — Where plaintiff husband, a retired member of 
the public employees retirement association, sought de- 
claratory relief under the Declaratory Judgment Act, 44- 
6-1 to -15 NMSA 1978 (1975) after he executed and de- 
livered a one-time irrevocable option to deselect his wife 
as his survivor beneficiary and designate his daughter as 
the new survivor beneficiary, but later claimed that the 
deselection of wife and designation of daughter was a mis- 
take, and where the public employees retirement. board 
declined plaintiff's request to void the action, the district 
court properly dismissed plaintiffs action for failure to 
exhaust his administrative remedies, because 10-11-120 
NMSA 1978 provides the exclusive remedy for the denial 
of benefits under the Public Employees Retirement Act 
and the declaratory judgment exception for the exhaustion 
of administrative remedies was not available to plaintiff. 


Gzaskow v. Public Employees Ret. Bd., 2017-NMCA-064. 


Emps. Ret. Bd., 1998-NMCA-174, 126 N.M. 282, 968 P.2d__ 
793, cert. denied, 126 N.M. 532, 972 P.2d 351, 


10-11-121. Group health insurance; continuation; group life insurance. 


A. Any member or survivor pension beneficiary may continue to be insured under the pro- 
visions of any affiliated public employer's group health insurance plan in effect at the time of 
retirement or death or under the terms of any separate subsequent group health insurance 
plan of the affiliated public employer if the retired member or survivor pension beneficiary 
pays the periodic premium charges and consents to have the association deduct the periodic 
premium charges from the retired member's or survivor pension beneficiary's pension. The 
affiliated public employer shall furnish to the association in the manner prescribed by the as- 
sociation a monthly listing of all members or survivor pension beneficiaries who have elected 
to continue to be insured in accordance with this section and shall also provide the association 
with written notification of any changes in insurance providers at least sixty days prior to any 
such change. The association shall make any such changes no later than sixty days after the 
date of notification. 

B. Any member who retires. after July 1; 1990, may be insured under the provisions of any af- 
filiated public employer's group life insurance plan for retirees in effect at the time of retirement 
or death or under the terms of any separate subsequent group life insurance plan for retirees 
of the affiliated public employer if the retired member pays the periodic premium charges and 
consents to have the association deduct the periodic premium charges from the retired member's 
pension. The affiliated public employer shall furnish to the association in the manner prescribed 
by-the association a monthly listing of all members who have elected to continue to be insured in 
accordance with this section.and shall also provide the association with written notification of any 
changes in insurance providers at least sixty days prior to any such change. The association shall 
make any such changes no later than sixty days after the date of notification. 


For right of retiree of affiliated public employer to 
participate in group health insurance plan,.see 10-7-5.1 
NMSA 1978. 


History: Laws 1987, ch. 253, § 121; 1989, ch. 347, § 2; 
1990, ch. 128, § 2. 

Cross references. — For amounts of group insurance 
contributions of governmental entities, see 10-7- 4 NMSA 
1978. 


10-11-122. Public employer affiliation. 


A. A public employer who is an affiliated public employer on the effective date of the Public 
Employees Retirement Act shall continue to be an affiliated public employer. 

B. A public employer who is not an affiliated. public employer on the effective date of the Public 
Employees Retirement Act may become an affiliated public employer by resolution or ordinance 
adopted by its governing body. Affiliation shall be effective the first day of the month following 
completion of each of the following requirements: 
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(1) the public employer files a certified copy ofthe resolution or ordinance with the asso- 
ciation; and 

(2). the public employer furnishes the association with all information requested. by the 
association. 

C. An affiliated public employer may adopt a coverage plan by resolution or ordinance of its 
governing body, unless a procedure for adopting the change is otherwise provided in the Public 
Employees Retirement Act. The change shall be effective the first day of the month following com- 
pletion of each of the following requirements: 

(1). the public employer files a certified copy of the resolution or ordinance with the asso- 
ciation; and 

(2) the public employer furnishes the association with all information requested by the 
association. 

D. A public employer created by one of the methods specified in this subsection shall be an af- 
filiated public employer with the coverage plan that provides the highest pension applicable to any 
of the groups of members brought under its employment. 

(1) This subsection applies to a public employer created: 
(a) by amerger of two or more affiliated public employers; 
(b)' pursuant to a joint powers agreement between two or more affiliated public em- 
ployers; 
(c) pursuant to a statute that authorizes two or more affiliated public employers to 
jointly create the public employer; or 
(d) pursuant to a statute that creates the public employer by expanding the jurisdic- 
tion or assuming the powers and duties of an existing affiliated public employer. 
(2) The public employer shall be an affiliated public employer on the first day of the month 
following the later of: 
(a) the date that the public employer files with the association’ a certified copy of the 
statute, ordinance, resolution or joint powers agreement under which the public employer is created; or 
(b) the date that the public employer furnishes the association with all information 
requested by the association. 


History: Laws 1987, ch. 253, § 122; 2005, ch. 333, § 3. The 2005 amendment, effective June 17, 2005, added 
Subsection D to provide for the affiliation of new public 
employers. 


10-11-123. Funds of association. 


A. The accounting funds of the association are the "member contribution fund", "employers 
accumulation fund", "retirement reserve fund" and "income fund". The maintenance of separate 
accounting funds shall not require the actual segregation of the assets of the association among 
the various funds. 

B. The accounting funds provided for in Subsection A of this section are trust funds and shall 
be used only for the purposes provided in the Public Employees Retirement Act. 


History: Laws 1987, ch. 253, § 123. _ be segregated as to investments, and no prohibition 


against the allocation of a share of an investment to each 
ANNOTATIONS of the several funds. 1957-58 Op. Att'y Gen. No. 58-172. 
Segregation and allocation of investments. — Am. Jur, 2d, A.L.R. and C.J.S. references. — 81A 
There is no statutory requirement that the various funds C.J.S. States §§ 46, 112 to 119, 223, 224, 229. 


10-11-124. Member contribution fund. 


A. The member contribution fund is the accounting fund in which shall be accumulated 
contributions of members and from which shall be made refunds and transfers of accumu- 
lated member contributions as provided in the Public Employees Retirement Act. Rach af- 
filiated public employer shall cause the member contributions specified by the coverage plan 
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applicable to each of that affiliated public employer's members to be deducted from the salary 
of each member. Each affiliated public employer shall remit the deducted member contribu- 
tions to the association in accordance with the procedures and schedules established by the 
association. The association may assess an interest charge and a penalty charge on any remit- 
tance not made by its due date. Each member shall be deemed to consent and agree to the 
deductions made and provided for in this section by continuing employment with the affiliated 
public employer. Contributions by members shall be credited to the members' individual ac- 
counts in the member contribution fund. 

B. A member's accumulated contributions shall be transferred to ei retirement reserve fund 
if a pension becomes payable upon the retirement or death of the member. If a disability retire- 
ment pension is terminated for a reason other than the death of the disability retired member 
before an amount equal to the disability retired member's accumulated member contributions has 
‘been paid, the unexpended balance of the accumulated member contributions shall be transferred 
from the retirement reserve fund to the former disability retired member' 8 individual account in 
the member contribution fund. 

C. Ifa member terminates affiliated public employment or is on leave of absence from an af- 
filiated public employer as a consequence of the entry into active duty with the armed forces of 
the United States, the member may, with the written consent of the member's spouse, if any, with- 
draw the member's accumulated member contributions, upon making written request in a form 
prescribed by the association. Upon written request of the member in the form prescribed by the 
association, a refund of member contributions may be made by a trustee-to-trustee transfer of the 
contributions from the member contribution fund directly to another qualified plan as allowed by 
the Internal Revenue Code. Withdrawal of member contributions shall result in forfeiture of the 
service credit accrued for the period during which the contributions were made. 

~D.° A member shall, upon commencement of membership, designate a refund beneficiary who 
shall receive the refund of the member contributions, plus interest if any, if the member dies 
and no survivor pension is payable. If the member is married at the time of designation, written 
spousal consent shall be required if the designated refund beneficiary is other than the spouse. 
Marriage subsequent to the designation shall automatically revoke a previous designation, and 
the spouse shall become the refund beneficiary unless.or until-another designation is filed with 
the association. Divorce subsequent to the designation shall automatically revoke designation 
of the former spouse as refund beneficiary, or the right of the former spouse to be refund ben- 
eficiary if no designation has been filed, and the refund shall be paid to the deceased member's 
estate unless the member filed a designation of refund beneficiary subsequent to the divorce. 
The refund shall be paid to the refund beneficiary named in the most recent designation of re- 
fund beneficiary on file with the association unless that beneficiary is deceased. If there is not a 
living refund beneficiary named in the'most recent designation of refund beneficiary on file with 
the association, the deceased member's accumulated member contributions shall be paid to the 
estate of the deceased member. 


History: Laws 1987, ch. 253, § 124; 1993, ch. 160, § 6. ANNOTATIONS 
Cc f — For the Internal Code, 

see Hs 7 S e epee putheriatenaal avenues Cade Where mandatory duty on department heads, — By 
The 1993 amendment, effective June 18, 1993, in the very wording of the statute a mandatory duty is placed 


upon each department head to see that proper deductions 
are made from eligible employees' salaries so that proper 
credit can be received by such employees under the terms 
and provisions of the public employees! retirement system 
of New Mexico. 1955-56 Op. Att'y Gen. No. 56-6370. 

Contributions not exempt from state income tax. 

— The amounts deducted from the salaries of public em- 

 ployees for Public Employees Retirement Act contribu- 
tions are not exempt from the state income tax. 1982 Op. 
Att'y Gen. No. 82-09. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Retro- 
active change in rate of employee's contribution to public 
pension fund, validity of, 78 A.L.R.2d 1197. 

81A CJS. States §§ 46, 112 to 119. 


Subsection B, deleted "or vested former member" from 
the end of the first sentence and inserted "retirement" in 
one place and "disability" in three places in the second 
sentence; rewrote Subsection C; in Subsection D, added 
the first through fourth sentences, substituted "The re- 
fund" for "If a member or former member dies and no 
pension becomes payable on account of the death, the de- 
ceased member's or former member's accumulated mem- 
ber contributions" at the beginning of the fifth sentence, 
and deleted "or former member's" following "deceased 
member's" and “or former member" following "deceased 
member" in the last sentence; and deleted Subsection E, 
which provided for transfer of unclaimed member contri- 
butions to the income fund. 
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10-11-125.: Member contributions; tax treatment. ° 


por implementation, ecieh affiliated public employer shall, solely for the purpose of Fovapligntee 
with Section 414(h) of the Internal Revenue Code, pick up, for the purposes specified in that, sec- 
tion, member contributions required by the Public Employees Retirement Act for all salary earned 
by the member after implementation, Member contributions picked up under the provisions of 
this section shall be treated as affiliated public employer contributions for purposes of determin- 
ing income tax obligations under the Internal Revenue Code; however, such picked up member 
contributions shall be included in the determination of the member's gross annual.salary for all 
other. purposes under federal and state laws. Members’ contributions picked up under this section 
shall continue.to be designated member contributions for all purposes of the Public Employees 
Retirement Act and shall be considered as part of the member's salary for purposes of determining 
the amount.of the member's contribution. The provisions of this section are mandatory, and the 
member shall have no.option concerning the pick up or to receive the contributed amounts directly 
instead of having them paid by the affiliated public employer to the association. With respect. to 
members employed by an affiliated public,employer other.than the state, implementation occurs 
upon the employer's filing of a resolution with the association stating the employer's intent to pick 
up member contributions. as. provided in this section, With respect to members employed by the 
state, implementation occurs upon authorization by the association. In no event may implementa- 
tion,eccur other than at the beginning « of a pay period. 


gk 


History: Laws 1987, ahs 253, § 125. Section 22-11- 21. 1. NMSA 1978, whereby the state desig- 
Cross references. — For Section 414(h) of the Internal nated certain employee pension contributions as employer 
Revenue Code, see 26 U.S.C. § 414(h), contributions, constitute salary reduction agreements, and, 
as such, are subject to FICA taxes under 26 U.S.C, §:3121(v) 

ANNOTATIONS (1\(B), 42, U.S.C. § 409(1)(2), and 26 U.S.C. § 3306(r)(1)(B), 


following the 1984 amendments to those sections, Public 


ee 
rovisions are salary. reductions subject, to, Emps. Ret. Bd. u. Shalala, 153 F.8d 1160 (10th Cir. 1998). 


FICA tax. — "Pickup" provisions of this section and 


10-11-126.. Employers accumulation fund; eiepkerbed contributions; : 
transfers to retirement reserve fund. 


A. » The employers POEL TIF, find § is the fund in which shall be accumulated contributions by 
affiliated public employers. Except as provided in Section 5 {10-11-5 NMSA 1978] of the Public Em- 
ployees Retirement Act, an affiliated public employer shall remit its contributions to the association 
in accordance with the procedures and schedules established by the association. The association may 
assess an interest charge and a penalty charge on any remittance not made by its due date. 

B. Each year following receipt of the report of the annual. actuarial valuation, the excess, if any, of 
the reported. actuarial present value of pensions-being paid and likely to be paid. to retired members 
and survivor pension beneficiaries and residual refunds likely to be paid. to refund beneficiaries of re- 
tired members and to survivor pension beneficiaries over the balance in the retirement reserve fund 
shall be transferred to the retirement reserve fund from the employers Priel pol fund. 


History: Laws 1987, ch. 253, § 126. of public employees for the Public Employees Retirement 


Act contributions are not exempt from the state income 
ANNOTATIONS tax, 1982 Op. Att'y Gen. No. 82-09. 
Employee contributions not ‘exempt from state Am. Jur, 2d, A.L.R, and C..S. references, — 81a 
income tax: — The amounts deducted from the salaries CJS. States §§ 46, 112 to 119. 


10-11-127. Retirement reserve fund. 


The retirement reserve fund is the fund from which Shall be paid all pensions to ugar mem- 
bers and survivor pension beneficiaries and all hee mefunds to refund beneficiaries of retired 
members and survivor pension beneficiaries, | ao rr Cm 


History: Laws 1987, ch. 258, § 127. 
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10-11-128. Income fund. 


The i income fund is the fund to which shall be credited all interest, dividends, rents and other 
income from investments of the association, all gifts and bequests, all unclaimed member contri- 
butions and all other money the disposition of which is not specifically provided for in the Public 
Employees Retirement. Act. There shall be paid or transferred from the income fund all adminis- 
trative expenses of the association. 


History: Laws 1987, ch. 258, § 128. ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S, States §§ 46, 112 to 119. 


10-11-129. Distribution of income fund. 


The association shall at least annually distribute all or a portion of the balance in the income 
fund to the member contribution fund, the retirement reserve fund and the employer accumula- 
tion fund. Distribution rates shall be determined by the retirement board and may vary by fund. 


History: Laws 1987, ch. 253, § 129. 


10-11-129.1. Legislative retirement fund. 


The "legislative retirement fund" is created in the state treasury. The fund shall consist of money 
distributed, transferred or otherwise accruing to the fund. Money in the fund may be appropriated 
by the legislature to finance state legislator member coverage plan 2 pursuant. to the Public Em- 
ployees Retirement Act. Income from investment of the fund shall accrue to the fund, and balances 
in the fund at the end of any fiscal year shall not revert to the general fund. 


History: Laws 2008, ch. 85, § 13, .. Effective dates. — Laws 2008, ch. 85, § 14 made the 
act effective July 1, 2003. 


10-11-130. Retirement board; authority; membership. 


A. The:"retirement board" is created and is the trustee of the association and the funds  cre- 
ated by the state retirement system acts and has all the powers necessary or convenient to carry 
out and effectuate the purposes and provisions of the state retirement system acts, including, in 
addition to any specific powers provided for in the Public Employees Retirement Act but without 
limiting the generality of the foregoing, the power to: 

(1). administer the state retirement system acts, including the management of the associa- 
tion and making effective the provisions of those acts, as well as to administer and manage any 
other employee benefit acts as provided by law; 

(2) in addition to utilizing services of the attorney general and notwithstanding any other 
provision of law, employ or contract with and compensate competent legal counsel to handle the 
legal matters and litigation of the retirement board and the association and to give advice and 
counsel in regard to any matter connected with the duties of the retirement board; 

(3) administer oaths; 

(4) adopt and use a seal for authentication of records, processes and pois idinaa 

(5) create and maintain records relating to all members, affiliated public employers and 
all activities and duties required of the retirement board; 

(6) issue subpoenas and compel the production of evidence and attendance of witnesses in 
connection with any hearings or proceedings of the retirement board; 

(7) make and execute contracts; | 

(8) purchase, acquire or hold land adjacent to the state capitol aaanin or riother suitable 
location and build thereon a building to house the association and its employees and, in the event 
additional office space is available in the building after the retirement board and its employees 
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have been housed, to rent or lease the additional space to any public agency. or private person; 
provided that first priority for the rental or leasing shall be to public agencies; and further pro- 
vided that for the purpose of purchasing, acquiring or holding the land and the building thereon, 
the retirement board may usé funds from the income fund and any other funds controlled by the 
retirement board the use of which’for such purposes is not prohibited by law; 

(9) after the sale of the land and building acquired pursuant to Paragraph (8) of this sub- 
section, acquire land and build thereon a new building to house the association and its employees 
and hold the building and land in fee simple in the name of the association. In order to acquire the 
land and plan, design and construct the building, the retirement board may expend the proceeds of 
the sale of the land and building acquired pursuant to Paragraph (8) of this subsection or any funds 
controlled by the board, the use of which for such purposes is not otherwise prohibited by law; 

(10) make and adopt such reasonable rules as may be necessary or convenient to carry out 
the duties of the retirement board and activities of the association, including any rules necessary 
to preserve the status of the association as a qualified pension plan under the provisions of the 
Internal Revenue Code of 1986, as amended, or under successor or related provisions of law; 

(11) designate committees and designate committee members, ahinone va! individuals who 
may not be members of the association; and 

(12) select and contract for the services of one or more edetadiari banks for all furitts under 
the retirement board's management. For the purpose of this paragraph, "custodian bank" means a 
financial institution with the general fiduciary duties to manage, control and collect the assets of 
an investment fund, including receiving all deposits and paying all disbursements as directed by 
staff, safekeeping of assets, coordination of asset transfers, timely settlement of securities transac- 
tions and accurate.and timely reporting of the assets by individual account and in total. 

B. The retirement board consists of: 

(1) the secretary of state; 

« (2) the state treasurer; 

(3) four members under a state coverage plan to be elected by the members under state 
coverage plans; 

(4) four members under’a municipal coverage plan to be elected by the members under 
municipal coverage plans, provided one member shall be a municipal member employed by a 
county; and 

(5) two retired members.to be elected by the retired members of the associations’ ’ 

C. The results of elections of elected members of the retirement board shall be certified at the 
annual meeting of the association. Elections shall be conducted eee to rules the retirement 
board adopts from time to time. 

D: The regular term of office of the elected members of the retirement board is four years. 
The term of one retirement board member under a state coverage plan expires annually on De- 
cember 31. The terms of retirement board members under a municipal coverage plan expire on 
December’ 31 of noncoinciding years in'the pattern set by the retirement ti Members of the 
retirement board serve until their successors have qualified. 

E. A member elected to the retirement board who-fails to attend four nehectnak sects schedalée 
meetings of the retirement board, unless in each case excused for cause by the retirement board 
members in attendance, is considered to have resigned from the retirement board, and the retire- 
ment board shall by resolution declare the office vacated as of the date of adoption of the resolu- 
tion. A vacancy occurring on the retirement board, except in the case of an elected official, shall be 
filled by the remaining retirement board members, without requirement that-a quorum be pres- 
ent. The member appointed to fill the vacancy serves for the remainder of the vacated term. 

F. “Members of the retirement board serve withoutsalary for their services as retirement board 
members, but they shall receive those amounts authorized under “ Per Diem and Mileage Act 
[Chapter 10, Article 8 NMSA 1978]. ii 

G. The retirement board shall hold four: regular meetings ewe year arid shall designate in 
advance the time and place of the meetings. Special meetings and emergency meetings of the re- 
tirement board may be held upon call of the chair or any three members of the retirement board. 
Written notice of special meetings shall be sent to each member of the retirement board at least 
seventy-two hours in advance of the special meeting: Verbal notice of emergency meetings shall 
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be given to’'as many members as is feasible at least eight hours before the emergency meeting, 
and the meeting shall commence with a statement of the nature of the emergency. The retirement 
board shall adopt its own rules of procedure and shall keep a.record of its proceedings. All meetings 
of the retirement board shall comply with the Open Meetings Act [Chapter 10, Article 15 NMSA 
1978]. A majority of retirement board members shall constitute a quorum. Each attending mem- 
ber of the retirement board is entitled to one vote on each question before the retirement board, 
and at least a majority of a quorum shall be necessary for a decision by the retirement board. 

H. Annual meetings of the members of the association shall be held in Santa Fe at such time 
and place as the retirement board shall from time to time determine, Special meetings of the mem- 
bers of the association shall be held in Santa Fe upon call of any seven retirement board members. 
The retirement board shall send:a written notice to the last known residence address of each mem- 
ber currently employed by an affiliated public employer at least ten days prior to any meeting of 
the members of the association. The notice shall contain the call of the meeting and the principal 
purpose of the meeting. All meetings of the association shall be public and,shall be conducted ac- 
cording to procedures the retirement’ board’ shall from time to time: adopt. The retirement board 
shall keep a record of the proceedings of each meeting of the association. 

I. Neither the retirement board nor the association shall allow public inspection of, or disclo- 
sure of, information from any member or retiree file unless a prior release and consent, in the form 
prescribed by the association, has been executed by the member or retiree; except that applicable 
coverage plans, amounts of.retirement plan contributions made by members.and affiliated public 
employers, pension amounts paid and the names and addresses of public employees retirement 
association members or retirees requested for election purposes by candidates for election to the 
retirement board may be produced or disclosed without release or consent. 


History: Laws 1987, ch. 253, § 130; 1992, ch. 116, following "present" and added "The member appointed to 


§ 10; 1995, ch. 115, § 2; 1997, ch. 189, § 9; 2005, ch. 147, fill the vacancy shall serve" at the beginning of the last 
§ 1; 2011, ch. 27,§ 1. sentence; and added Subsection I. 

Cross references, — For the federal Internal Revenue The 1995 amendment, effective June 16, 1995, sub- 
Code; see 26 U.S.C; § 1 et seq. . stituted "two retired members" for "one retired member" 

The 2011 amendment, effective June 17, 2011, autho- in Subsection B(5) and "retirement board members" for 
rized the board to select a custodian bank. "retirement board member" in Subsection F. 

Temporary provisions. — Laws 2011, ch,178, § 14 The 1992 amendment, effective July 1, 1992, inserted 
provided: "and the funds created by the state retirement system acts" 

A. No later than gapteubar 30, 2013, the retirement and substituted "state retirement system acts" for "Public 
board of the public employees retirement association Employees Retirement Act" in the introductory paragraph 
and the educational retirement: board shall'each cause of Subsection A; substituted "state retirement system acts" 
an actuarial study to be conducted for each retirement for Public Employees Retirement Act" and "those acts" for 
system administered by the board. Hach study shall ana- "that act" in Subsection A(1); deleted "and, in the discretion 
lyze whether the higher employee contribution rates and ~ of the retirement board" at the end of Subsection A(2); sub- 
lower employer contribution rates required by Laws 2011, stituted "capitol" for "capital" and deleted "public employ- 
Chapter 178 and Laws 2009, Chapter 127 have had or will ees retirement" preceding "association" near the beginning 
have an adverse actuarial effect on the retirement system of Subsection A(8); substituted "Internal Revenue Code of 
in violation of Article 20, Section 22 of the constitution of 1986" for "Internal Revenue Code of the United States" in 
New Mexico. The results of each study shall be submitted Subsection A(9); deleted "at least" following "provided" in 
to the legislative finance committee and the governor. Subsection B(4); and, in Subsection H, inserted "currently 

B. If a study concludes that a retirement system has employed by an affiliated public employer" in the third 
had or will have an adverse actuarial effect as a result of sentence, while adding "of the members of the association" 
the higher employee contribution rates and the lower em- at the end of that sentence. 
ployer contribution rates required. by Laws 2011, Chap- fla ftyiive 
ter 178 and Laws 2009, Chapter 127, the board that ad- ANNOTATIONS 


ministers that retirement system shall submit a request 
for a supplemental appropriation to the second session of 
the fifty-first legislature in the amount that will rectify 
the adverse actuarial effect. 

The 2005 amendment, effective April 5, 2005, added 
Subsection A(9) to grant the power to acquire land and 
build a new building on the land to house the public em- 
ployees retirement association, — 

The 1997 amendment, effective June 20, 1997) in 


Effect of employment termination on board mem- 
bership. — There is nothing in the [Public Employees] 
Retirement Act for the termination of membership on the 
retirement board upon termination of employment. 1959- 
60. Op. Att'y Gen. No. 59191. 

The public office of member of the Public Employ- 
ees Retirement Board, a state agency, is a nonsalaried, 
policy-making position. Board members have no constitu- 
tionally protected property interest in the position. 1989 


Paragraph A(2), inserted "and notwithstanding any other, Op: Att'y Gen. No. 89-24. 
provision of law", inserted "or contract with and compen- Amendment to board rule concerning nomina- 
sate" and inserted "and litigation"; rewrote Subsection C; tions to the board .was legal, where the board com- 


- 


in Subsection HE, separated the former last sentence into 
two sentences, deleted "until the next election of the as- 
sociation, at which time a successor shall be elected" 


plied with * procedural rule-making requirements, the 
rule did not conflict with the board's statutory authority, 
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and the amendment did not operate retroactively to di- 
vest any nominee of any vested right. 1989 Op. Att'y Gen. 
No. 89-24. 

Rule limiting member composition to one mem- 
ber complies with subsection. — Subsection B(4) re- 


PUBLIC OFFICERS AND EMPLOYEES 


10-11-1381 


be a county employee, but does not require that more than 
one be a county employee. Therefore, a board rule limit- 
ing the municipal member composition to only one county 
member complies with the subsection. 1989 Op. Att'y Gen. 
No. 89-24. (decided prior to 1992 amendment.) , 


quires that "at least one" municipal member on the board 


10-11-130.1. Restrictions on receipt of gifts; restriction on campaign _ 
contributions; required reporting. 


A. Except for gifts of food or beverage given in a place of public accommodation, pondidied at 
the time of receipt, not exceeding fifty dollars ($50.00) for a single gift and the aggregate value of 
which gifts may not exceed one hundred fifty dollars ($150) in a calendar year, neither a retire- 
ment board member nor an employee of the retirement board or association shall receive or accept 
anything of value directly or indirectly from a person who: 

(1) has a current contract with the retirement board or association; 

(2) isa potential bidder, offeror or contractor for the provision of services or or personal prop- 
erty to the retirement board or association; 

(3) . is authorized to invest public funds pursuant to state or federal law or is an Smployes 
or agent of such a person; or 

(4) is an organization, association or other entity having a machbeiwhin that includes per- 
sons described in Paragraphs (1) through (3) of this subsection. 

B. ‘ No person who is a candidate in a primary or general election for a position that qualifies 
the person for ex-officio membership on the retirement board, no member serving ex officio on the 
retirement board and no person who is a nominee for retirement board membership by election by 
some or all of the members of the association pursuant to the Public Employees Retirement Act 
shall accept anything of a value of more than twenty-five dollars ($25.00) as a contribution to an 
ex-officio member's statewide campaign in a primary or general election or as a contribution to 
the campaign of a nominee for membership on the board as a member elected by all or some of the 
members of the association from a person who: 

(1) has a current contract with the retirement board or association; 

(2) is a potential bidder, offeror or contractor for the provision of services or personal prop- 
erty to the retirement board or association; 

(3) is authorized to invest public funds pursuant to state or federal law or is an employee 
or agent of such a person; or 

(4) is an organization, association or other entity having a membership that includes per- 
sons described in Paragraphs (1) through (8) of this subsection. 

C. Within ten days after an election in which one or more board members are elected by some 
or all of the members of the association pursuant to the Public Employees Retirement Act, all 
persons who were candidates for board membership in that election shall file with the association 
a report disclosing all contributions to their respective campaigns whether made directly to the 
candidate, a political action committee or to some other entity supporting the candidate's election. 
The contributions shall be reported by amount and specific source. Within sixty days after the elec- 
tion, the association shall publish the reports required by this subsection. 


History: Laws 1999, ch. 153, § 1. 


10-11-131. Retirement board; officers; employment of services. 


A. The retirement board shall elect from its own number a chairman and a vice chairman. 

B. The retirement board shall appoint an executive director who shall be the chief administra- 
tive officer for the retirement board and the association. 

C. The retirement board shall employ professional, technical, clerical and other services as re- 
quired for the operation of the association. The compensation for employed services shall =p Bee 
by the retirement board. 
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D. The state treasurer shall be the treasurer of the association and the custodian of its funds. 
The treasurer's general bond to the state shall cover all liability for acts as treasurer of the as- 
sociation. The treasurer shall credit all receipts of money and ‘assets of the association to the as- 
sociation. The treasurer shall make disbursements from association assets only upon warrants 
issued by the’secretary of finance and administration based upon'vouchers signed by the executive 
secretary or vouchers signed by the state treasurer for purposes of investment. 


History: Laws 1987, ch. 258, § 131; 1997, ch. 189, the executive secretary of such board, and in the absence 
§ 10, of any attempt of the state personnel board to classify the 
The 1997 amendment, effective June 20, 1997, substi- position and fix the salary of the executive secretary, no 
tuted "director" for "secretary" in Subsection B. consent or approval from said board is required. 1955-56 


ANNOTATIONS Op. Att'y Gen. No. 55-6070. 


Generally, as to salary of executive secretary. — 
The retirement board has the authority to fix the salary of 


10-11-1382. Investment of funds; prudent investor standard; 
indemnification of board members. 


The funds created by the state retirement system acts are trust funds of which the retirement 
board is trustee. Members of the retirement board jointly and individually shall be indemnified 
by the state from the funds administered by the retirement board from all claims, demands, suits, 
actions, damages, judgments, costs, charges and expenses, including court costs and attorney fees 
and against all liability losses and damages of any nature that members shall or may sustain by 
reason of any decision made in the performance of their duties pursuant to the state retirement 
system acts. The retirement board shall invest and reinvest the funds in accordance with the Uni- 
form Prudent Investor Act [45-7-601 through 45-7-612 NMSA 1978]. 


History: Laws 1987, ch. 253, § 132; 1989, ch. 46, § 1; The 1995 amendment, effective June 16, 1995, added 
1992, ch. 116, § 11; 1995, ch. 94, § 1; 1997, ch, 189, § 11; Subsection G; redesignated former Subsections G through 
2008, ch. 345, § 1; 2005, ch. 240, § 4, K as Subsections H through L; added Subsection M; and 

Cross references. — For the federal Investment Com- made minor stylistic changes. 
pany Act of 1940, see 15 U.S.C.S. § 80a-1 et seq. The 1992 amendment, effective July 1, 1992, rewrote 

The 2005 amendment, effective July 1, 2005, de- the introductory paragraph; inserted "treasury" and "gov- 
leted former Subsections A through J which provided the ernment" in Subsection A; in Subsection B, inserted "that 
classes of securities and investments in which the retire- are registered by the United States Security and Exchange 
ment board could invest and reinvest funds; provided that Commission, are publicly traded and are" near the begin- 
the retirement board shall invest and reinvest the funds ning of the first sentence and deleted "for more than three 
in accordance with the Uniform Prudent Investor Act. months" following "default" near the end of that sentence; 

Severability. — Laws 2005, ch. 240, § 8 provided that rewrote the provisions of Subsections C to G and redesig- 
if any part or application of this act is held invalid, the nated them as Subsections C to F; redesignated Subsec- 
remainder or its application to other situations or persons tion H as Subsection G, while substituting "agency or cor- 
shall likewise be invalid and that the provisions of this act poration of the United States government" for "agency of 
are not severable. : the United States"; rewrote Subsection I and redesignated 

The 2003 amendment, effective June 20, 2003, in Sub- it as Subsection H; redesignated Subsection J as Subsec- 
section E, deleted language concerning stock listed on a tion I, while substituting "that" for "which" near the mid- 
stock exchange approved or controlled by the securities and dle of the second sentence; redesignated Subsection K as 
exchange commission and substituted "B" for "BBB" and Subsection J while substituting "that" for "which" near the 
"B" for "Baa" in the first proviso and substituted "not more beginning of the subsection and inserting "government" 
than ten percent.of" for own more than ten percent of the near the end of the subsection; deleted Subsection L, re- 
voting stock of a company" in the second proviso and added lating to loans pursuant to the federal Higher Education 
the language: beginning "be invested in debt obligations" Act of 1965; and redesignated Subsection M as Subsection 
through to the end of the subsection; inserted Subsection K, while substituting "that are authorized" for "which are 
F and redesignated the remaining subsections accordingly. authorized" near the middle of the subsection. 

The 1997 amendment, effective June 20, 1997, re- 
wrote Subsections F and G; deleted former Subsections H ANNOTATIONS 
through K, relating to insured savings deposits, industrial Investment in mortgages. — Under this section, 


revenue bonds, notes or obligations securing loans made 


d without violating its fiduciary obligation as trustee, 
pursuant to the Small Business Act of 1953, and notes or eae AY peel hag gare I viet Battech 


the retirement board may properly invest in a share of 


obligations securing loans secured by first mortgages on a mortgage guaranteed by the United States and the 
real estate located in New Mexico; respectively; and redes- federal housing administration.'1957-58 Op. Att'y Gen. 
ignated the remaining subsections accordingly. No. 58-172. i 
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10-11-1383. Investment of funds; prudent investor standard; conditions. 


A, Commissions paid for the purchase and sale. of any security shall not exceed brokerage 
rates prescribed ‘and approved by stock exchanges that have been approved by or are under:the 
control of the United States securities and exchange commission or by industry practice. 

B. The retirement board shall invest and manage the funds administered by the retirement board 
in accordance with the Uniform Prudent Investor Act [45-7-601 through 45-7-612 NMSA 1978]. 

C. . The retirement board shall provide quarterly performance reports to the legislative finance 
committee and the department ‘of finance and administration. Annually, the retirement board 
shall ratify and provide its written investment policy, including any amendments, to the legisla- 
tive finance committee and the department of finance and administration. _ 

D. Securities purchased with money from or held for any fund administered by the retirement 
board and for which the retirement board is trustee shall be in the custody of the state treasurer 
who shall, at the direction of the retirement board, deposit with a bank or trust company the secu- 
rities for safekeeping or servicing. 

E. The retirement board may consult with the state investment council or state investment offi- 
cer and request information or advice with respect.to the retirement board's overall investment plan, 
may utilize the services of the state investment council and state investment officer and may act on 
their advice concerning the plan. The: state investment council and state investment officer shall 
render investment services to the retirement board without expense to the retirement board. The 
retirement board may also employ the investment management services and related management 
services of a trust company or national bank exercising trust powers or of an investment counseling 
firm or brokers for the purchase and sale of securities, commission recapture and transitioning ser- 
vices.and may pay reasonable compensation for such services from funds administered by the retire- 
ment board. The terms of any such investment management services contract shall incorporate the 
statutory requirements for investment of funds.under the retirement board's jurisdiction. 

F. The retirement board shall annually provide for its members no less than eight hours of 
training in pension fund investing, fiduciary obligations or ethics.A member elected: tothe retire- 
ment board who fails to attend the training for two consecutive years shall be deemed to have | 
resigned from the retirement board. _ 

G. Except;as provided in: the Public Employees Retirement Act, a member of the retirement 
board, employee of the retirement board or any person connected with the retirement board in any 
manner shall not: 

(1). have any direct or indirect interest in the gains or profits of any investment made by 
the retirement board; 

(2) receive any direct or indirect pay or emolument for services provided to the retirement 
board or the association; ) tk 

(3) directly or indirectly, for the member, employee or person, for themselves or as apent’t or 
partner of others, borrow any of the funds or deposits of the association or in any manner use them 
except to make current and necessary payments authorized by the retirement board; or \ 

(4) become an endorser or surety or become in any manner an obligor for money of the 
retirement board loaned or borrowed. 


History: Laws 1987, ch. 2538, § 133; 1989, ch. 46,°§ 2; with the Uniform Prudent Investor Act; added Subsée- 


1992, ch. 116, § 12;2005, ch. 240, § 5; 2009, ch, 288, tion C to provide that the retirement board:shall provide 
§ 11. reports and investment policies to the legislative finance 
The: 2009 Pqpemnaber effective July 1, 2009, added committee and the department of finance: and administra- 
Subsection F, tion; and) provided in Subsection E that the retirement 
Temporary provisions, — Laws 2009, ch, 288, § 19, board may’ employ related management services in addi- 
effective April 10, 2009, created a retirement systems tion to investment management services of brokers for the 
solvency task force to study the actuarial soundness and purchase and sale of securities, commission recapture and 
solvency of the retirement plans of the public employees transitioning services. 
retirement association, the educational retirement. asso- The 1992 amendment, effective July 1, 1992) substi- 
ciation and the health care plan of the retiree health care tuted: all of the language of Subsection A beginning with 
authority, and prepare.a solvency plan for each entity. "stock exchanges" for "national stock exchanges or by in- 
The 2005 amendment, effective July 1, 2005, deleted dustry practice"; inserted "of securities" and "or below" in 
the former provision in Subsection B, which provided that the second sentence of Subsection B; substituted "admin- 
the prudent man rule applies to investment of money of istered by the retirement board and for which the retire- 
the association; added Subsection B to provide that the re- ment board is trustee" for "of the association" in Subsec- 
tirement board invest and manage the fund in accordance tion C; and, in Subsection D, substituted "may" for "shall" 
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in the first sentence, and substituted "administered by of the third sentence; and made minor stylistic changes 
the retirement board" for "of the association" at the end throughout the section. 


10-11-133.1. Disclosure of third-party marketers; penalty. 


A. The retirement board shall not make any investment, other than investments in publicly 
traded equities or publicly traded fixed-income securities, unless the recipient of the investment 
discloses the identity of any third-party marketer who rendered services on behalf of the recipient 
in obtaining the investment and also discloses the amount of any fee, commission or retainer paid 
to the third-party marketer for the services rendered. 

B. Information disclosed pursuant to Subsection A of this section shall be included in:the quar- 
terly performance reports of the retirement board. 

C. Any person who knowingly withholds information required by Subsection A of this section is 
guilty of a fourth degree felony and shall be punished by a fine of not more than twenty thousand 
dollars ($20,000) or by imprisonment for a definite term not to exceed eighteen months or both. 

D. As used in this section, "third-party marketer" means a person who, on behalf of an invest- 
ment fund manager or other person seeking an investment from the fund and under a written or 
implied agreement, receives a fee, commission or retainer for such services from the pa seek- 
ing an investment from the fund. 


History: Laws 2009, ch. 152, § 2. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 152 contained no adjournment of the legislature, ; 
effective date provision, but, pursuant to N.M. Const., art. 


10-11-1384. Survivor benefit fund; disposition. 


A. The pensions being paid from the survivor benefit fund on June 30, 1987 shall thereafter be 
paid from the retirement reserve fund, 

B. The actuarial present value of pensions being paid from the survivor benefit fund on June 30, 
1987 shall be transferred from the survivor benefit fund to the retirement reserve fund. ., 

C. Affiliated public employer contributions to the survivor benefit fund shall be discontinued 
effective the first full pay period after June 30, 1987. 

D. Each affiliated public employer contributing to the survivor benefit fund as of June 30, 1987 
shall have its equity in the survivor benefit fund credited toward future employer contributions. 
The amount of credit shall be transferred from the survivor benefit fund to the employer accumu- 
lation fund as credits are earned. 

E. The association shall determine the equity of each affiliated public employer in the survivor 
benefit fund in proportion to contributions made during the year ended June 30, 1986 and the number 
of months the affiliated public employer has contributed to the survivor benefit fund. The determina- 
tion shall be made after the provisions of Subsections A and B of this section have been implemented. 


History: Laws 1987, ch. 253, § 134, and the corrections department to the public employees 
Compiler's notes. — Laws 1987, ch. 355, § 10 pro- retirement association for the survivors' benefit fund are 
vided that notwithstanding other acts of the legislature, hereby suspended. 


the contributions made by the New Mexico state police 


10-11-135. Funds not subject to process. 


Except as provided in Sections 10-11-136 and 10-11-136.1 NMSA 1978, none of the money, pen- 
sions or other benefits mentioned in the Public Employees Retirement Act shall be assignable either 
in law or‘in equity or be subject to execution, levy, attachment, garnishment or other legal process. 


History: Laws 1987, ch. 253, § 135; 1989, ch. 1 125, § 1; Cross references. — For exemption from legal process 
1990, ch. 49, § 14. for Judicial Retirement Act benefits, see 10-12B-7 NMSA 
1978. 
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For exemption from legal process for Magistrate Retire- there was no constitutionally protected private interest 
ment Act benefits, see 10-12C-7 NMSA 1978. in ‘the tax.exemption and'there was no due process: vio- 
For exemption from legal process for Educational Re- lation when the exemption was repealed. Pierce v. State, 
tirement Act benefits, see 22-11-42 NMSA 1978, _ 1996-NMSC-001, 121 N.M. 212, 910 P.2d 288. 
For exemption from legal process for interest from state ~ Income tax exemptions may be properly denied. 
police pension fund, see 29-4-10 NMSA 1978. — The legislature may grant a special income tax exemp- 
For exemption from legal process for married persons or; tion to one kind of public employee, teachers, yet deny 
heads of households, see 42-10-1 NMSA 1978, - the same exemption to other public employees. Vaughn 
For rules governing garnishment and writs of execution v, State Taxation & Revenue Dep't, 1982 “NSE 112, 98 
in the district, magistrate, and metropolitan courts, see N.M:! 862, 648 P,2d'820, - 
Rules 1-065,1) 2-801, and 3-801 NMRA, respectively. 1 Enactment reflects’ legislative caodknikion: — This 
For form for claim of exemptions on executions, see Rule enactment is simply a recognition by the legislature that 
4-803 NMRA. for the most part persons drawing state retirement bene- 
For form for order on claim of exemption and order to fits are those of advanced age whose economic situation in 
pay in execution proceedings, see Rule 4-804 NMRA. living on a small fixed income in a period of rising prices is 
For form for application for writ of garnishment ANG Bie rec; already perilous. 1961- 62 Op. Att'y Gen. No. 62-13. 
fidavit, see Rule 4-805 NMRA. Effect of state income tax amendments, — The 1961 
For form for notice of right to claim exemptions phe amendment of the statutes relative to state income tax did 
execution, see Rule 4-808A NMRA. . >; not have the effect of making annuities and benefits paid 
For form for claim of exemption from garnishment, see... pursuant to the Public Employees' Retirement Act subject 
Rule 4-809 NMRA. to state income tax. meer Op. rae oe ay 62-13. 
i ; "Trading" tax exemptions for health care. — Re- 
ANN OTATIONS y _ \9 peal-of the state income tax exemptions ‘for teacher pen- 
Repeal of tax exemption. — Because no private sions and public employee pensions does not remedy con- 


stitutional defects of the proposed retiree health care act 
under a theory that those exemptions would be "traded" 
for retiree health care. Those exemptions are not property 
rights, irrepealable contractual entitlements, or pension 
benefits. Hence, elimination of the favorable tax treat- 


those rights did not include the right to receive pension ment for current retirees is not consideration for a multi- 


t tax, Pi , State, 1996-NMSC-001, million dollar health care plan that the state proposes to 
tea patent oa oe Loti oR provide them. 1990 Op. Att'y Gen. No. 90-03. 


Because the retirement’plan provided no contractual © Law reviews. — Fi or article, "Attachment in New Mex- 
or vested right to receive an irrevocable tax exemption, ico - Part II," see 2 Nat. Resources J. 75 (1962). 


contractual rights were granted by the retirement plan, 
there was no impairment or breach of contract resulting 
from the 1990 repeal of the tax exemption provision and, 
although the plan conferred property rights that’ vested 
upon accumulating minimum earned service credits, 


10-11-136. Division of funds as community property. 


A court of competent jurisdiction, solely for the purposes of effecting a division of community 
property in a divorce or legal separation proceeding, may provide by appropriate order for a deter- 
mination and division of a community interest in the pensions or other benefits provided for in the 
Public Employees Retirement Act. In ‘so doing, the court shall fix|the manrier in which warrants 
shall be issued, may order direct payments to a person with a:‘community interest in the pensions 
or other benefits, may require the election of a specific form of payment and designation of a spe- 
cific survivor pension beneficiary, refund beneficiary or survivor pension beneficiary designated 
in accordance with Section 10-11-14.5 NMSA 1978 and may restrain the refund of accumulated 
member contributions. Payments made pursuant to such orders shall only be made when member 
contributions are refunded or a pension is payable in accordance with the provisions of the Public 
Employees Retirement Act. The court shall not alter the manner in which the amount of pensions 
or other benefits is calculated by the association or cause any increase in the actuarial prenent 
value of the pensions or other benefits to be paid by the association. 


History: Laws 1987, ch. 2538, § 186; 1991, ch. 149, § 2; _For rales governing garnishment and writs of execution 
1993, ch. 160, § '7; 1995, ch. 115, § 3. in the district, magistrate, and metropolitan courts, see 

Cross references. — For exemption from legal process Rules 1-065.1, 2-801, and 3-801 NMRA, respectively. 
for Public Employees Retirement Act benefits, see 10-11- For form for claim of exemptions on executions, see Rule 
135 NMSA 1978, y¢ 4-803. NMRA. ro 4 

For exemption from legal process for Judicial Retire- For form for order on claim of exemption and order to 
ment Act benefits, see 10-12B-7 NMSA 1978, pay in execution proceedings, see Rule 4-804 NMRA. 

For exemption from legal process for, Magistrate Retire- For form for application for writ of garnishment and af- 
ment Act benefits, see 10-12C-7 NMSA 1978. \ fidavit, see’ Rule 4-805 NMRA: 

For exemption from legal process for Educational Re- . For form for notice of right +? islet exemptions from 
tirement Act benefits, see 22-11-42 NMSA 1978, execution, see Rule 4-808A NMRA. 

For exemption from legal process for interest from state For form for claim of exemption from garnishment, see 
police pension fund, see 29-4-10 NMSA 1978. Rule 4-809 NMRA. 

For exemption from legal process for married persons or The 1995 amendment, effective June 16, 1995, sub- 
heads of households, see 42-10-1 NMSA 1978. stituted "Section 10-11-14.5" for "Section 10-11-14" in the 


second sentence and inserted the third sentence. 
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The 1993 amendment, effective June 18, 1993, in- and designation of a specific survivor pension beneficiary, 
serted "in a divorce or legal separation proceeding" in the refund beneficiary or survivor pension beneficiary desig- 
first sentence. nated in:accordance with Section 10-11-14 NMSA.1978" 

The 1991 amendment, effective July 1, 1991, inserted in the second sentence and made minor stylistic changes, 


"may require the election of a specific form of payment 


10-11-136.1. Legal process to satisfy child support obligations. : 


A court of competent jurisdiction, solely for the purposes of enforcing current or delinquent child 
support obligations, may provide by appropriate order for withholding amounts due in satisfaction 
of current or delinquent child support obligations from the pensions or other benefits provided for 
in the Public Employees Retirement Act and for payment, of such amounts to third parties, The 
court shall not alter the manner in which the amount of pensions or other benefits is calculated 
by the association. The court shall not cause any increase in the actuarial present value of the 
pensions or other benefits to be paid by the association. Payments made pursuant to such orders 
shall only be made when member contributions are refunded or'a pension is payable in accordance 
with the provisions of the Public Employees Retirement Act; in no case shall more money be paid 
out, either in a lump sum or in monthly benefits, of association funds in enforcement of current or 
delinquent child'isupport obligations than would otherwise be payable at that time. 


History: 1978 Comp.,. § 10-11-136.1, enacted by For form.for application for writ of garnishment and af- 
Laws 1989, ch. 125, § 2; 1993, ch. 160, § 8. fidavit, see Rule 4-805 NMRA. 
Cross references. — For exemption from legal process For form for notice of right to claim exemptions from 
for Public Employees Retirement Act benefits, see 10-11- execution, see Rule 4-808A NMRA. 
135 NMSA .1978. For form for claim of exemption from garnishment, see 
For rules governing garnishment and writs of execution ~ Rule 4-809 NMRA. 
in the district, magistrate, and metropolitan courts, see The 1998 amendment, effective June 18, 1993, in- 
Rules 1-065.1, 2-801, ‘and 3-801 NMRA, respectively. — serted "the" before "Public Employees Retirement Act" in 
For form for claim of exemptions on executions, see Rule the first sentence and substituted the language beginning 
4-803 NMRA. as "member contributions are refunded" and ending "Public 
For form for order on claim of exemption and order to Employees Retirement Act” for "the member terminates 


pay in execution proceedings, see Rule 4-804 NMRA: public employment and requests a refund of contributions 
OD | Rn aay ' or when the member retires" in the last sentence. 


10-11-1387. Insurance and banking laws not applicable. 


None of the laws of this state regulating insurance or insurance companies or banking institu- 
tions shall apply to the association. 


History: Laws 1987, ch. 253, § 137. For exemption from legal process for interest from state 
Cross references. — For exemption from legal process police pension fund, see 29-4-10 NMSA 1978. 
for Public Employees Retirement Act benefits, see 10-11- For exemption from legal process for married persons or 
1385 NMSA 1978. heads of households, see 42-10-1 NMSA 1978. 
For exemption from. legal process for Judicial Retire- 
ment Act benefits, see 10-12B-7 NMSA 1978, ANNOTATIONS 
For exemption from legal process for Magistrate Retire- Am, Jur:-2d,;-A.b.Repand: Gal.S. references: —>67 
ment Act benefits, see 10-12C-7 NMSA 1978. C.J.S, Officers nid Public Employees § 248. 


For exemption from legal process for Educational Re- 
tirement Act benefits, see 22-11-42 NMSA 1978. 


10-11-138. Gifts and bequests. 


The retirement board is authorized and empowered to receive donations, gifts and bequests and 
credit them to the income fund. 


History: Laws 1987, ch. 253, § 138. public employees' retirement association. 1959-60 Op. 


Att'y Gen. No. 59-119. 
ANNOTATIONS Public Employees Retirement Board members 
Effect of gift on annuity. — A retired member of the 


could not accept expense-paid trip. — Public Employ- 
public employees' retirement association who was granted ees Retirement Board members could not accept an offer 


an annuity effective March 20, 1957, of $66.13 per month of an expense-paid trip to Columbus, Ohio to be hosted by 
could not pbericgrs his annuity by $1.00 per teas by con- Public Employees Benefit Services Corporation. 1989 Op. 


tributing or giving said $1.00 per month as a gift to the Att'y Gen. No, 89-21. 
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10-11-1389. Repealed. 


Repeals. — Laws 1993, ch. 29, § 2 repealed 10-11-139 1993. For provisions of former section, see the 1992 NMSA 
NMSA 1978, as enacted by Laws 1987, ch. 176, § 1, re- 1978 on NMOneSource. com. 
lating to the applicability of definitions, effective June 18, 


10-11-140. Repealed. 


Repeals. — Laws 1989, ch, 80, § 2 repealed 10-11- relating to purchase of ‘service credit, effective July 1 
140 NMSA 1978, as amended by Laws 1988, ch. 110, § 1, 1992. 


10-11-141. Purchase of service credit. 


An affiliated public employer that assumes a firefighting function Seckanipals provided by the Usbited 
States department of energy may, at the time of the assumption of the firefighting function, provide 
credited service for retirement board purposes to any employees who were previously employed by a 
firefighting unit of the United States department of energy at the Los Alamos area office in connec- 
tion with the assumed firefighting function or were previously employed as:security inspectors in a 
protective force of the United States department of energy at the'Los Alamos:area office: The credited 
service may be provided by the affiliated public employer subject to the following conditions: 

A. the employee shall pay to the retirement board the difference between the actuarial present 
value of association benefits likely to be paid the employee computed with and without the pied 
States department of energy service; 

B. the employee, within one year of the assumption of the governmental function, aieodeabhy 
forfeits all rights based upon employee contributions in and to the immediate vested or nonvested re- 
tirement benefits under the retirement program of the United States department of energy in which 
the employee was participating immediately prior to the assumption of the governmental function; 

C. the payments made under Subsections A and B of this section shall be made in a lump 
sum. The employee may purchase service credit equivalent to the employee's service in a firefight- 
ing unit of the United States department of energy at the Los Alamos area office or as a security 
inspector or in a protective force of the United States department of energy at the Los Alamos 
area office. The employee shall make a written election concerning payment and payment shall be 
made not later than December 1, 1998, and any election made thereafter shall be void; and 

D. the amount of service credit purchased pursuant to this section shall not exceed five years. 


History: Laws 1998, ch. 29, § 1; 1994, ch. 128, § 16; "and payment shall be made" and substituted "1998" for 
1998, ch. 18, § 1. "1996" following "December 1," in the last sentence; added 

The 1998 amendment, effective July 1, 1998, subject Subsection D; and made minor stylistic changes through- 
to the contingency described in the Compiler's Notes, out the section. ) 
substituted "department of energy" for "government" Compiler's notes. — Laws 1998, ch. 18, § 2 provided 
throughout the section; in the introductory paragraph, that the act shall become effective July 1, 1998, unless 
substituted "department of energy at the Los Alamos the public employees retirement association receives an 
area office" for "government" and inserted the language unfavorable ruling relating to its ‘provisions from the in- 
beginning with "or were previously employed" at the end ternal revenue service. As no tax ruling was requested or 
of the first sentence; deleted "public employees" preceding received by the state prior to July 1, 1998, this section was 
"retirement" in Subsection A; in Subsection C, deleted the set out as amended by Laws 1998, ch. 18, § 1. 
language beginning with "or by entering into an install- The 1994 amendment, effective May 18, 1994, 
ment" following "lump sum" at the end of the first sen- amended Subsection C to substitute "1996" for "1993" in 
tence and inserted the language beginning with "at the the third sentence and made minor stylistic changes. 


Los Alamos area office" in the second sentence, inserted 


10-11-142. Notice of eligibility and changes in benefits. 


The association shall give written notice, to the member's last known address of record, to a 
member when: 

A. the member meets the minimum age and service requirements for normal retirement pur- 
suant to the: coverage plan app acabie to the member; or 
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B. when a change has been made, by law or rule, to a retirement requirement that applied to 
the member prior to the change or to the amount of normal retirement pension for which the mem- 
ber would have been eligible prior to the change. 


History: Laws 2009, ch. 158, § 1. Effective dates. — Laws 2009, ch. 158, § 2 made Laws 
2009, ch. 158, § 1 effective July 1, 2009.. 


10-11-1438. Contribution rate reductions; coverage plan funded ratio. 


A. Prior to May 1 of each year, the retirement board shall certify to the association the cover- 
age plan funded ratio for each coverage plan as of June 30 of the preceding calendar year. 

B. Ifa certified coverage plan funded ratio is greater than or equal to eighty percent pursuant 
to Subsection A of this section, the retirement board shall certify to the association the projected 
funded ratio of the coverage plan, including any potential contribution rate reductions, for July 1 
of the next succeeding fiscal year. 

C. Ifthe projected coverage plan funded ratio, calculated pursuant to Subsection B of this sec- 
tion, is equal to or greater than: 

(1) eighty percent and less than ninety percent, the employer and employee contribution 
rates for the coverage plan shall each be reduced by five-tenths percent in the next fiscal year; 

(2) ninety percent and less than one hundred percent, the employer and employee con- 
tribution rates for the coverage plan shall each be reduced by one percent in the next fiscal 
year;or . |. 
(3) one hundred percent, the employer and employee contribution hater for the coverage 
plan shall each be reduced by two percent in the next fiscal year. 

D. The percentage of the employer and employee contribution shall not be reduced to less than 
the employer and employee contribution rates in effect on June 30, 2020. 


“History: Laws 2020, ch. 11, § 62. “abe Effective dates. —:Laws 2020, ch. 11, § 67 makes 
; on fn Laws 2020, ch. 11, § 62 effective July 1, 2022. 


ARTICLE 11A 
_Volunteer Firefighters Retirement 
Sec. ' Sec. 
10-11A-1, Short title. 10-11A-5. Retirement benefits; eligibility. 
10-11A-2. Definitions. 10-11A-6, Determination of service credit. 
10-11A-3. Volunteer firefighters retirement fund; cre- 10-11A-7, Retirement annuity; surviving beneficiary. ' 
ation; transfer of funds from the fire pro- 10-11A-8. Retroactivity; application of 2003 law. 


. tection fund. 
10-11A-4, Administration of the Volunteer Firefighters 
; Retirement Act, program and funds by the 
. board; annual actuarial evaluation. 


10-11A-1. Short title. 
Chapter 10, Article 11A NMSA 1978 may be cited as the "Volunteer Firefighters Retirement Act". 


History: Laws 1983, ch. 263; § 1; 2003, ch. 870, § 1. ANNOTATIONS 
The 2003 amendment, effective June 20, 2003, substi- : 
" : : " " : " Am. Jur. 2d, A.L.R. and C.J.S. references. — 60A 
tuted "Chapter 10, Article 11A NMSA 1978 ms This a rota rch A Spl peh and Retirement Funds §§ 1616, 


1633, 1635. 
62 C.J.S. Municipal Corporations §§ 595, 614. 
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10-11A-2. Definitions. 


As used in the Volunteer Firefighters Retirement, Act: 

A. "association" means the public employees retirement association: 

B... "board" means the retirement board of the association; 

C. "fire department" means'a fire department with volunteer eerie that i is coriified s the 
state fire marshal's office; 

D. "fund" means the volunteer firefighters retirement fund; and, : 

E. "member" means a volunteer nonsalaried firefighter who is listed as an active fuerieee on 
the rolls of a:fire department and whose first year of service credit was accumulated during or 
after the year the member attained the age of sixteen. A volunteer firefighter who receives reim- 
bursement for. personal out-of-pocket costs shall not be considered:a slariad apf 


History: Laws 1983, ch, 263, § 2; 2003, ch. 370, § 2; . police Bpaaion fund established under the provisions of 
2009, ch. 262, § 1; 2020, ch. 9, § 25. Sections 29-4-1 through 29- 4- 11 NMSA 1978", 
The 2020 amendment, effective July 1, 2021, revised 


the definition of "fire department" as used ‘in the Volun- ANNOTATIONS ; 
teer Firefighters Act; and in Subsection C, after "certified Retroactive effect of 2003 amendment. — Although 
by the", deleted "fire marshal division of the public regula- the legislature has amended Subsection E of this section 


tion commission" and added "state fire marshal’s office". to apply to, volunteer firefighters whose first year of ser- 
The 2009 amendment, effective June 19, 2009, in Sub- vice credit was accumulated during or after the year the 
section C, after "means’, deleted ‘any volunteer’; after firefighter attained the age of 16, the amended section 
fire department", added "with volunteer members that _ -maks no mention of retroactive effect. Gill. v. Pub. Emps. 
is" and after "fire "marshal", deleted "bureat of the insur- Ret. Bd., 2004-NMSC-016, 135 N.M. 472, 90 P.3d 491. 
ance"; and in Subsection E, added the last sentence. Membership exclusions. — A Public Employees Re- 
The 2003 amendment, effective June 20, 2003, de- tirement Act member, having entitlement'to PERA retire- 
leted "public employee retirement" from Subsection B; ment benefits upon meeting the necessary ‘age /and ser- 
substituted "marshal bureau of the insurance division of vice requirements, may not also participate in and receive 


the public regulation commission" for "state fire marshal's benefits under the Volunteer Firefighters Retirement: ‘Act. 
office" in Subsection C; and deleted the end of the first 1987 Op. Att'y Gen: No. 87-75: fi 


sentence and the last sentence of Subsection E which read Law reviewsecti far Ginte Land medi: "Ror This 


"and no later than during the year in which he attained Right There is a Remedy: The New Mexico Supreme 
the age of forty-five. Excluded from membership is any Court's Application of ‘Hx Parts Young es Mlow Suits 


volunteer nonsalaried firefighter who has been retired Against the State in Gill v. Public Employees Retirement 
by or is receiving an annuity from any other retirement, Board", see 35 N.MLL, Rev. 501 (2005). 


pension or annuity plan created and established by the 
state or any of its political subdivisions, except the state 


10-11A-3. Volunteer firefighters retirement fund; creation; transfer of 
funds from the fire protection fund. 


A. There is created the "volunteer firefighters retirement fund" in the state treasury. All an- 
nuities and benefits in lieu of annuities shall be paid from the fund as provided in the Volunteer 
Firefighters Retirement Act.» 

B. Beginning in fiscal year 1998, the state freasuieh shall eeaiater cane on or before the last 
day of July seven hundred fifty thousand dollars ($750,000), plus an additional two hundred fifty 
thousand dollars ($250,000) for fiscal year 1998 plus an additional two hundred fifty thousand dollars 
($250,000) for fiscal year 1999 plus an additional five hundred thousand dollars ($500,000) for fiscal 
year 2000 from the fire protection fund to the credit of the volunteer firefighters retirement fund... . 


History: Laws, 1983, ch. 263, § 3; 1996, ch. 8,, ae The 1996 amendment, effective May 15, 1996, substi- 
1997, ch. 150, § 1. tuted "general" for "fire protection" in the section heading, 

The 1997 amendment, effective June 20, 1997, substi- substituted "Beginning in fiscal year 1997" for "Beginning 
tuted "1998" for "1997", inserted "plus an additional two in the 'Seventy-third: fiscal year" at the beginning of Sub- 
hundred fifty thousand dollars ($250,000) for fiscal year section B, and‘substituted "seven hundred fifty thousand 
1998 plus an additional two hundred fifty thousand dol- dollars ($750,000) from the ‘general fund" for "five hun- 
lars ($250,000) for fiscal year 1999 plus an additional five dred thousand dollars ($500,000) from the fire protection 
hundred thousand dollars ($500,000) for fiscal year 2000", fund" in Subsection B. 


and substituted "fire protection" for "general" preceding 
"fund" in Subsection B. 
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10-11A-4,. Administration of the Volunteer Firefighters Retirement 
Act, program and funds by the board; annual actuarial 
evaluation. 


A. The provisions of the Volunteer Firefighters Retirement Act and the volunteer firefighters 
retirement program authorized under that act shall be administered by the board. The provi- 
sions of law relating to the administration and investment of retirement funds administered by 
the board shall apply to all funds transferred and paid into the fund. In its administration of the 
volunteer firefighters retirement program, the board is authorized to promulgate rules and regula- 
tions, 

B. The board shall provide for an annual actuarial evaluation of the fund and shall make rec- 
ommendations to the legislature for any changes necessary to maintain the actuarial soundness 
of the fund. 

C. The association shall remove a member's information file from the association's active 
database and enter it into an inactive database if qualifying documentation for the member has 
not been provided to the association for five consecutive years. A member's information file that 
has been entered into an inactive database shall not be included in the board's annual actuarial 
evaluation of the fund. The association shall return a member's information file to the associa- 
tion's active database if the association receives new qualifying documentation for the member. 


History: Laws 1983, ch: 263, § 4; 2009, ch. 262, § 2. deleted "volunteer firefighters retirement"; in Subsection 
The 2009 amendment, effective June 19, 2009, in Sub- B, after "evaluation of the", deleted "volunteer firefighters 
section A, in the second sentence, after "paid into the", retirement"; and added Subsection C. 


10-11A-5. Retirement benefits; eligibility. 


A. Any member who attains the age of fifty-five years and has twenty-five years or more of 
service credit shall be eligible to receive a retirement annuity of two hundred fifty dollars $250), 
payable monthly from the fund during the remainder of the member's life. 

B. Any member who attains the age of fifty-five years and has at least ten but less than Giiailhy- 
five years or more of service credit shall be eligible to receive a retirement annuity of one hundred 
twenty-five dollars ($125), payable monthly from the fund during the remainder of the member's 
life. 

C. Any member who ceases to be a volunteer nonsalaried firefighter after completing at least 
ten but less than twenty-five years of service credit is eligible to receive upon attaining the age of 
fifty-five years a retirement annuity of one hundred twenty-five dollars ($125), payable monthly 
from the fund during the remainder of the member's life. 

D. Any member who ceases to be a volunteer nonsalaried firefighter after completing twenty- 
five years of service credit is eligible to receive upon attaining the age of fifty-five years a retire- 
ment annuity of two hundred fifty dollars ($250), payable monthly from the'fund during the re- 
mainder of the member's life. 

E. Any member who qualifies for and receives a retirement annuity pursuant to this section 
may continue as an active member on the rolls of a fire department.’ However, such member shall 
not accrue additional service credit for the purpose of increasing the amount of the member's, re- 
tirement annuity. 


History: Laws 1983, ch. 263, § 5; 2009, ch. 262, § 3; "one hundred twenty five dollars ($125)"; in Subsection C, 
2018, ch. 79, § 1. after "retirement annuity of", deleted "one hundred dol- 

The 2018 amendment, effective July 1, 2018, in- lars ($100)" and added "one hundred twenty five dollars 
creased the retirement benefits of eligible plan retirees; in ($125)"; and in Subsection D, after "retirement annuity 
Subsection A, after "retirement annuity of", deleted "two of", deleted "two hundred dollars ($200)" and added "two 
hundred dollars ($200)" and added "two hundred fifty hundred fifty dollars ($250)". 
dollars ($250)"; in Subsection B, after "retirement annu- The 2009 amendment, effective June 19, 2009, made 
ity of", deleted "one hundred dollars ($100)" and added grammatical changes. 
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10-11A-6. Determination of service credit. 


A. A member may claim one year of service credit for each year in witich a fire department 
certifies that the member: 

(1) attended fifty percent of all scheduled fire drills for which the fire Bathe 2 held the 
member responsible to attend; 

(2) attended fifty percent of all scheduled business meetings for which the fire Sete amici: 
held the member responsible to attend; and. | 

(3) participated in at least fifty percent of all emergency response calls for which the fire 
department held the member responsible to attend. 

B, The chief of each fire department shall submit to the association by March 31 of aan year 
documentation of the qualifications of each member for the preceding calendar year; provided that 
the chief shall: 

(1) submit the documentation on forms provided by the association; 

(2) acknowledge the truth of the records under oath before a notary public; and 

(3). have the notarized forms signed. by the mayor, if distributions from the fire protection 
fund for the fire department are made to an incorporated municipality, or the chair of the county 
commission, if distributions from the fire protection fund for the fire department are made toa 
county fire district. 

C. For service credit that has feats earned, but not credited pursuant to Subsection B of this 
section, a member may post or adjust service credit earned for not more than the two preceding 
calendar years; provided that the member shall: 

(1) file with the association a completed "Corrected Qualification Record" or "Adjusted 
Qualification Record" as prescribed by the association; 

(2) acknowledge the truth of the records under oath before a notary public;.and 

(3) have the notarized forms signed by the mayor, if distributions from the fire protection 
fund. for the fire department:are made to an incorporated. municipality, or the chair of the county 
commission, if distributions from the fire protection fund for the fire department are made to a 
county fire district. 

D.. Prior to April 1, 2020, for service credit that has been earned, but not credited pursuant to 
Subsection B of this ee a member may post or adjust service credit earned for one or more 
years beginning on or after January 1, 1984; provided that the member shall: 

(1) file with the association a completed "Corrected Qualification Record" or Ac Ua 
Qualification Record" as prescribed by the association; 

(2). acknowledge the truth of the records under oath before.a notary public; are . 

(3) have the notarized,forms signed by the mayor or city manager, if distributions from 
the fire protection fund for the fire department are made to an incorporated municipality, or the 
chair of the board of county commissioners, if distributions from the fire protection fund for the fire 
department are made toa county fire district. 

E... The association may request the state fire marshal's office to verify member qualifications 
submitted to the association. 


History: Laws 1983, ch. 263, § 6; 1997, ch. 150, § 2; | for certain firefighters; in the introductory language of 


2005, ch. 119, § 1; 2009, ch. 262, § 4; 2015, ch. 67, 8 1; Subsection C, after "service credit earned for", deleted 
2019, ch. 240, § 1; 2020, ch. 9, § 26. "one or more calendar years beginning on or after Janu- 
The 2020 amendment, effective July 1, 2021, substi- ary 1, 1979" and added "not more than the two preceding 
tuted the fire marshal division of the public regulation calendar years". 
commission with the state fire marshal’s office; and in The 2009 amendment, effective June 19, 2009, in 
Subsection E, after "request the", deleted "fire marshal Paragraphs (1) and (2) of Subsection A, changed seventy- 
division of the public regulation commission" and addéd five percent to fifty percent, and at the end of each sen- 
"state fire marshal’s office". tence added "for which the fire department held the mem- 
The 2019 amendment, effective June 14, 2019, per- ber’ responsible to attend"; in Subsection B, after "each 
mitted members to post or adjust service credit earned year", deleted "the records of attendance of members for 
but not credited; in Subsection C, Paragraph C(1), after emergency response calls, fire drills and business meet- 
‘prescribed by the", deleted "board" and added "associa- ings during" and added "documentation of the qualifica- 
tion"; and added a new Subsection D and redesignated tions of each member for"; in Subsection C, after "calendar 
former Subsection D as Subsection E. years", deleted "prior to January 1, 2005, but for not more 
The 2015 amendment, effective January 1, 2016, lim- that five years of additional service credit, by filing with 
ited the time period for posting or adjusting service credit the association no later than December 31, 2005" and 
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added "beginning on or after January 1, 1979; provided to January 1, 2005, but not for more than ten years, by 
that the member shall"; deleted former Paragraph (1) of filing with the public-employees. retirement association a 
Subsection C, which provided for filing the member’s re- copy of the state fire marshal's records of attendance at 
cord of attendance for emergency calls, fire drills and busi- emergency calls, fire drills and business meetings and a 
ness; in Paragraph (1) of Subsection C, at the beginning "Corrected Qualification Record or Adjusted Qualification 
of the sentence, added "file with the association"; added Record" prescribed by the retirement board; and added 
Paragraphs (2) and (3) of Subsection C; deleted former Subsection D to provide that failure to timely file the re- 
Subsection D, which provided that failure to timely file cords required by Subsection C results in the loss of the 
the records shall result in loss of the member’s service service credited pursuant to Subsection B. 
credit; and added Subsection D. .The 1997 amendment, effective June 20, 1997, sub- 
The 2005 amendment, effective June 17, 2005, added stituted "association" for "state fire marshal's office" and 
Subsection C to permit volunteer firefighters to post or "March 31" for "April 30" in Subsection B, 


adjust service credit for one or more calendar years prior 


10-11A-7 : Retirement annuity; surviving beneficiary. 


A member may designate a spouse or dependent child as a beneficiary. In the event a retirement 
annuitant dies, the surviving beneficiary shall receive an annuity equal to two-thirds of the retire- 
ment annuity being paid to the retirement annuitant at the time of death; provided that the annu- 
ity paid to a beneficiary spouse shall cease upon the surviving spouse's marriage or death and the 
annuity paid to a beneficiary dependent child shall cease upon the child reaching eighteen years of 
age or upon the child's death, whichever comes first. 


History: Laws 1983, ch. 263, § 7; 2009, ch. 262, § 5. instance of "annuity", added "paid to a beneficiary spouse" 
The 2009 amendment, effective June 19, 2009, added and after "death", added the remainder of the sentence. 
the first sentence; in the second sentence, after the third 


10-11A-8. Retroactivity; application of 2003 law. 


A. The change in law made by Laws 2003, Chapter 370, Section 2 eliminating a maximum age 
for a volunteer nonsalaried firefighter to establish a first year of service credit under the Volunteer 
Firefighters Retirement Act shall apply to a volunteer. nonsalaried firefighter who was listed as 
an active member on the rolls of a fire department before the effective date of Laws 2003, Chap- 
ter 370, Section 2. 

B. A volunteer nonsalaried firefighter who retired before the effective date of Laws 2003, Chap- 
ter 370, Section 2 shall be entitled to receive retirement benefits under the Volunteer Firefighters 
Retirement Act if otherwise qualified under.that act. , 


History: Laws 2009, ch. 262, § 6. #39 IV, § 23, was effective June 19, 2009, 90 days after the 


Effective dates, — Laws 2009, ch. 262 contained no adjournment of the legislature. 
Srey eh stats provision, but; pursuant to N.M. Const., art. 

ee : tani ARTICLE 11B 

Firefighters' Sire Supplement Benefits Act 

Sec, ; als ei So aats Sec, 
10-11B-1. Short title. 10-11B-5. Firefighters’ survivors supplemental benefits; 
10-11B-2, Findings; purpose. review committee; determination; pay- 
10-11B-3. Definitions. ment. 


10-11B-4. Firefighters’ survivors fund created, 


10-11B-1. Short title. 


Sections 1 through 5 of this ace may be cited as the " Firefighters’ Survivors Supplemental Ben- 
efits Act". 
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History: Laws 2007, ch. 149, § 1. art. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007,-ch. 149, contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


10-11B-2. Findings; purpose. 


The legislature finds that firefighters throughout the state risk their lives daily to protect the 
residents of New Mexico. The legislature further finds that when firefighters are killed in the 
line of duty, their immediate families can suffer grievously, both emotionally and economically. To 
recognize the substantial public safety benefits conferred by firefighters, and in consideration of 
the sacrifices undertaken by these individuals and their families for the residents of New Mexico, 
it is the purpose of the Firefighters' Survivors Supplemental Benefits Act to ensure that certain 
supplemental death benefits accrue to the spouses and surviving children, or parents if there are 
no surviving children or spouse, of firefighters killed in the line of duty. 


History: Laws 2007, ch. 149, § 2. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 149, contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


10-11B-3. Definitions. 


As used in the Firefighters' Survivors Supplemental Benefits Act: ~~ 

A. "firefighter" means any full- or part-time member or a volunteer member of a fire depart- 
ment that is part of or administered by the state or any political subdivision of the state and any 
red-carded firefighter trained in wildland firefighting skills and hired by the state of New Moxie 
and 

B. "fund" means the firefighters’ survivors fund. 


History: Laws 2007, ch. 149, § 3. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 149, contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


10-11B-4. Firefighters' survivors fund created. 


The "firefighters' survivors fund" is created in the state treasury and shall be administered by 
the state fire marshal. The fund shall consist of all gifts, donations and bequests of money to the 
fund as well as any appropriations and distributions made to the fund. Earnings from investment 
of the fund shall be credited to the fund. Money in the fund is appropriated to the state fire mar- 
shal for the purpose of paying death benefits pursuant to the Firefighters' Survivors Supplemental 
Benefits Act and shall be paid out only upon warrants issued by the secretary of finance and ad- 
ministration pursuant to vouchers signed by the state fire marshal. Any unexpended or unencum- 
bered balance remaining in the fund at the end of any fiscal year shall not revert. 


History: Laws 2007, ch. 149, § 4. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 149, contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


10-11B-5. Firefighters' survivors supplemental benefits; review 
committee; determination; payment. 


A. There is created the "firefighters' survivors supplemental death benefits review committee". 
The committee shall consist of the attorney general or the attorney general's designee and the fire 
services council. 
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B. The firefighters' survivors supplemental death benefits review committee shall determine 
whether a firefighter has been killed in the line of duty and advise the state fire marshal of that 
determination. In addition to any other death benefits, provided by law, the surviving spouse or 
children shall be paid two hundred fifty thousand dollars ($250,000) as supplemental death ben- 
efits whenever a firefighter is killed in the line of duty. The benefits shall be paid from the fund. 

C. The benefits shall be paid entirely to the surviving spouse. If there is no surviving spouse, 
the benefits shall be distributed in pro rata shares to all surviving children. If there are no surviv- 
ing children or spouse, benefits shall be distributed to the surviving parents of the firefighter. 


History: Laws 2007, oe 149, 8 5; 2014, ch. 17, § 1; association and the president of the New Mexico state fire 
2020, ch. 9, § 27. fighters’ association or their designee" and added "or the 

The 2020 amendment, effective July’ 1, 2021, revised attorney general’s designee and the fire services council". 
the composition of the firefighters’ survivors supplemen- The 2014 amendment, effective July 1, 2014, increased 
tal death benefits review committee; and in Subsection A, the supplemental benefits for survivors of firefighters; 
after "consist of the attorney general", deleted "the presi- and in Subsection B, in the second sentence, after "shall 
dent of the New Mexico fire chiefs association, ‘the state be paid", deleted \"fifty-thousand dollars ($50,000)" and 
president of the New Mexico professional fire fighters added "two hundred fifty thousand dollars ($250,000)". 

ARTICLE 12 


Judicial Retirement 


(Repealed by Laws 1980, ch. 186, § 15; Laws 1992, ch. 111, § 23.) 


10-12-1 to 10-12-13. Repealed. 
Repeals. — Laws 1992, ch. 111, § 23 repealed 10-12-1 see the 1991 NMSA 1978 on NMOneSource.com. For pres- 


to 10-12-13 NMSA 1978, relating to judicial retirement, ent comparable provisions, see 10-12B-1 NMSA 1978 et 
effective July 1, 1992. For provisions of former sections, seq. ! 


10-12-14. Repealed. 


Repeals. — Laws 1980, ch. 136, § 15, repealed 10-12-14 the judicial retirement program under certain conditions, 
NMSA 1978, relating to reinstatement of persons under effective July 1, 1980. 


10-12-15 to 10-12-18. Repealed. 
Repeals. — Laws 1992, ch. 111, § 23 repealed 10-12-15 see the 1991 NMSA 1978 on NMOneSource.com. For pres- 


to 10-12-18 NMSA 1978, relating to judicial retirement, ent comparable provisions, see 10-12B-1 NMSA 1978 et 
effective July 1, 1802: For provisions of former sections, seq. 


Magistrate Retirement 


(Repealed by Laws 1992, ch. 118, § 20.) 


10-12A-1 to 10-12A-13. Repealed. 


Repeals. — Laws 1992, ch. 118, § 20 repealed 10-12A-1 ; July 1, 1992. For provisions of former sections, see the 
to 10-12A-18 NMSA 1978, as enacted by Laws 1984, ch. 1991 NMSA 1978 on NMOneSource.com. For present com- 
119, §§ 1 to 13, relating to magistrate retirement, effective parable provisions, see 10-12C-1 NMSA 1978 et seq. 
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10-12B-1 


PUBLIC OFFICERS AND EMPLOYEES 


10-12B-2 


ARTICLE 12B 


i+ 


Sec. x 

10-12B-1. Short title. 

10-12B-2. , Definitions. 

10-12B-3.. Judicial retirement fund established: adminis- 

; tration of fund; accounting funds, 

10-12B-4. Membership. 

10-12B-5. Service credit; reinstatement of forfeited ser- 
vice; prior service; military service. 

10-12B-6. . Refund of contributions. 

10-12B-7. Funds not subject. to legal, process; division of 
funds. as. community property; legal pro- 

* cess to satisfy child support obligations. 

10-12B-8, Age and service credit requirements for nor- 
mal retirement.) 9» | 44 

10-12B-9. Amount of pension. 

10-12B-10. Member contributions; tax treatment. 


10-12B-1. Short title. 


Chapter 10, Article 12B NMSA 1978 may be 


History: Laws 1992, ch. 111, § 1; 2011, ch. 178, § 7. 
The 2011 amendment, effective July 1, 2011, changed 
the statutory reference to the act. 


ANNOTATIONS 


Impairment of contract and repeal of tax ex- 
emption. — Because no private contractual rights were 
granted by the retirement plan, there was no impairment 
or breach of contract resulting from the 1990 repeal of the 
tax exemption provision contained in former Section 10- 
12-18 NMSA 1978 and, although the plan conferred 


10-12B-2. Definitions. 


As used in the Judicial Retirement Act: 


| Judicial Retiteiient 


Sec. 

10-12B-11. Employer contributions. 
10-12B-12. Early retirement. 

10-12B-13. Disability retirement pension, 


‘10-12B-14. Survivor's pension. 


10-12B-14.1. Election form of pension. 

10-12B-14.2. Form of pension payment. 

10-12B-14.3. Death before retirement; survivor pension, 

10-12B-15. Cost-of-living adjustment. 

10-12B-15.1,. Qualified pension recipient; cost-of-living- 
adjustment wait period; declining increase. 

10-12B-16, Group insurance; continuation. 

10-12B-17. Suspension or forfeiture of henatibes 

10-12B-18, Adjustment of pension. 

10-12B-19. Corrections of errors and omissions; estoppel. 


cited as the "Judicial Retirement Act". 


property rights that vested upon accumulating minimum 
earned service credits, those rights did not include the 
right to receive pension benefits exempt from tax. Pierce v. 
State, 1996-NMSC-001, 121 N.M: 212, 910 P.2d 288. 

Due process and repeal of tax exemption. — Be- 
cause the retirement plan provided no contractual or 
vested right to. receive an irrevocable tax exemption, 
there was no constitutionally protected private interest 
in the tax exemption and there was no due process vio- 
lation when the exemption was repealed. Pierce v, State, 
1996-NMSC-001, 121 N.M. 212, 910 P.2d 288." 


A. "association" means the public employees sr tetttes ehenrate provided for in is Public 
Employees Retirement Act [Chapter 10, Article 11 NMSA 1978]; 

B. "board" means the retirement board provided for in the Public Employees Retirement Act; 

C. "dependent child" means a natural or adopted child who is physically or mentally incapable 


of financial self-support, regardless of age; 


D. "educational retirement system" means the batitement system provided for in the Educa- 
tional Retirement Act [Chapter 22, Article 11 NMSA 1978]; 
E. "effective date of retirement" means the first day of the month following the month in which 


the member met all requirements for retirement; 


F. "final average salary" means the amount that is one-sixtieth of the greatest aggregate 
amount of salary paid a member for sixty consecutive, but not necessarily continuous, months of 


service credit; 


G. "former member" means a person no longer in office who was previously covered pursuant 
to the provisions of Sections 10-12-1 through 10-12-18 NMSA 1978, but who has not retired pur- 
suant to the provisions of the Judicial Retirement Act and who has received a refund of member 
contributions pursuant to the provisions of Sections 10-12B-1 through 10-12B-19 NMSA 1978; 


H. "fund" means the judicial retirement fund; 


I. "judge" means a judge of the metropolitan court, district court or court of appeals of New 


Mexico; 


J. "justice" means a justice of the supreme court of New Mexico; 
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K. "member" means any judge or justice who is in office and: covered pursuant to the provisions 
of the Judicial Retirement Act, or any person no longer in office who was previously a judge or 
justice covered pursuant to the provisions of the Judicial Retirement Act, who has not retired and 
who has not received a refund of member contributions from the fund; 

L, "member contributions" means the amounts deducted from the salary of a member and 
credited to the member's individual account, together with interest, if any, credited thereto; 

M. "minor child" means a natural or adopted child who has not reached his eighteenth birth- 
day and who has not been emancipated by marriage or otherwise; 

'N. "pension" means a series of monthly payments to a retired member or survivor beneficiary 
pursuant to the provisions of the Judicial Retirement Act; 

O. "refund beneficiary" means a person designated by the: member, in writing in the form 
prescribed by the association, as the person who would be refunded the member's accumulated 
member contributions payable if the member dies and no survivor pension is payable, or who 
would receive the difference between pension paid and accumulated member contributions if the 
retired member dies before receiving in pension payments the amount of the accumulated mem- 
ber contributions; 

P. "retire" means to: 

(1). terminate employment with all employers covered by any state system’ or the educa- 
tional retirement system; and 
(2) receive a pension from one state system or the educational retirement system; 

Q. "retired member" means a person who has met all requirements for retirement oo who is 
pecewate a pension from the fund; | 

R. "salary" means the base salary or wages paid a member, including longevity pay, for per- 
sonal services rendered; provided that salary does not include overtime pay; allowances for hous- 
ing, clothing, equipment or travel; payments for unused sick leave, unless the unused sick leave 
payment is made through continuation of the member on the regular payroll for the period repre- 
sented by that payment; and any other form of remuneration not specifically designated by law as 
included in salary pursuant to the provisions of the Judicial Retirement Act; 

S. "state system" means the retirement programs provided pursuant to the provisions of the 
Public Employees Retirement Act [Chapter 10, Article 11 NMSA 1978], the Magistrate Retirement 
Act [Chapter 10, Article 12C NMSA 1978] and the Judicial Retirement Act; 

T. "surviving spouse" means the spouse to whom the member was married at the time of the 
member's death; 

U. "survivor beneficiary" means a person who receives a pension or who has been designated to 
be paid a pension as a result of the death of a member or retired member; and 

V. "years of service" means a period of time beginning on the date a person commences to hold 
office as a judge or justice because of appointment or election and ending on the date a person 
ceases to hold office as a judge or justice because of expiration of the judge's or justice's term, vol- 
untary resignation, death or disability and shall include any fractions of years of service. 


History: Laws 1992, ch. 111, § 2; 2003, ch. 81, § 1; following "who was previously" near the beginning, 
2014, ch. 35, § 2. added "pursuant to the provisions of Sections 10-12B-1 

The 2014 amendment, effective July 1, 2014, defined through 10-12B-19 NMSA 1978" at the end; inserted 
"final average salary" to increase the number of years "metropolitan court" following "judge of the" in the mid- 
used to calculate the final average salary; deleted former dle of Subsection J; substituted "and" for "or" following 
Subsection C, which defined "current judge or justice"; de- "eighteenth birthday" near the middle of Subsection N; 
leted former Subsection G, which defined "former judge or and substituted "who would" for "to" following "pension 
justice"; added Subsection F; and deleted former Subsec- is payable," near the middle of Subsection Q. 
tion O, which defined "new judge or justice". 

Severability. — Laws 2014, ch. 35, § 16 provided that ANNOTATIONS 
if any part or application of Laws 2014, ch. 35 is held in- Am. Jur. 2d, A:L.R. and C.J.S. references, — What 
valid, the remainder or its application to other situations constitutes "salary," "wages," "pay," or the like, within 
or persons shall not be affected. pension law basing benefits thereon, 91 A.L.R.5th 225. 


The 2003 amendment, effective July 1, 2003, in Sub- 
section H substituted "covered" for "a judge or justice" 
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10-12B-3. Judicial retirement fund cs aaah administration of pier! 
accounting funds. © | 


A. There is established in.the state treasury the "judicial retirement fund". The fund is com- 
prised of money received from.docket and jury fees of:metropolitan courts, district courts, the 
court of appeals and the supreme court, employer and employee contributions and any investment 
earnings on fees and contributions. The board is the trustee of the fund and shall administer and 
invest the fund. Investment of the fund shall be conducted pursuant to the provisions of the Public 
Employees Retirement Act [Chapter 10, Article 11 NMSA 1978]. The provisions of the Judicial 
Retirement Act shall be administered by the board. The board is authorized to promulgate rules. 
Expenses related to the investment of wie fund and administration of the Judicial Retirement Act 
shall be paid from the fund; 

B. For purposes of this section, the accounting finde shall be hpwit as the' ‘member societies 
fund", "employer's accumulation fund", "retirement;reserve fund" and "income fund". The mainte- - 
nance of separate accounting funds shall not, require the actual segregation of the assets of the fund. 

C. The accounting funds provided for in this section are trust funds and shall be used only for 
the purposes provided for in the Judicial Retirement Act. 

D. Themember contribution fund is the accounting fund in which shall be nesbarashated contri- 
butions of members and from which shall be made refunds and transfers of accumulated}member 
contributions as provided in the Judicial Retirement Act, The member's court shall. cause member 
contributions to be deducted from the salary of the member and shall remit the deducted member 
contributions to the association in accordance with procedures and schedules established by the 
association. The association may assess an interest charge and a penalty charge on any late remit- 
tance, Each,member shall be deemed to consent-and agree to the deductions made and provided 
for in this section. Contributions by members shall be credited to the members' individual ac- 
counts in the member contribution fund. A member's accumulated member contributions shall be 
transferred to the retirement reserve fund when a pension becomes payable. 

E. The employer's accumulation fund is the accounting fund in which shall be accumulated 
the contributions paid by the state through the member's court. The state, through the member's 
court, shall remit its contributions to the association in accordance with procedures and schedules 
established by the association, The board may assess an interest charge and a penalty charge on 
any late remittance, ‘ 

F, The retirement reserve fund is the accounting fund from which shall be paid all pensions 
to retired members and survivor beneficiaries and all residual refunds to refund beneficiaries of 
retired members and survivor beneficiaries. 

G. Each year, following receipt of the report of the annual actuarial valuation, the excess, 5 if 
any, of the reported actuarial present value of pensions being paid and likely to be paid to retired 
members and survivor beneficiaries and residual refunds likely to be paid to refund beneficiaries 
of retired members and survivor beneficiaries over the balance in the retirement reserve fund 
shall be transferred to the retirement reserve fund from the employer's accumulation fund. 

H, The income fund is the accounting fund to which shall be:credited all interest, dividends, 
rents and other income from investments of the fund, all gifts and bequests, all unclaimed member 
contributions and all other money the disposition of which is not specifically provided for in the 
Judicial Retirement Act. Expenses related to the administration of the Judicial Retirement bel 
shall be paid for from the income fund. 

I. The association shall at least annually distribute all or a portion of the balance in the income 
fund to the member contribution fund, the retirement reserve fund and the employer's accumula- 
tion fund. Distribution rates shall be determined by the board and may vary for the respective 
accounting funds. 


History: Laws 1992, ch. 111, § 3; 1995, ch. 115, § 6; middle, and deleted "and regulations" following "promul- 
2008, ch. 81, § 2. gate rules" at the end of the third sentence. 

The 2003 amendment, effective July 1, 2003 in Sub- The 1995 amendment, effective June 16, 1995, deleted 
section A inserted "and jury" following "from docket" and the former last two sentences in Subsection D, regarding 
inserted "metropolitan courts," following "fees of" near the the death of a member. 
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10-12B-4. Membership. 


Effective July 1, 2014, every judge or justice while in office shall become a member and shall be 
subject to the provisions of the Judicial Retirement Act; provided, however, that a judge or justice 
who, prior to July 1, 2014; applied for and received an exemption from membership, shall not 
become a member until such exemption ends. A judge or justice who is retired under any state 
system or the.educational retirement system shall: 

A. pay the applicable member contributions, and the state, through the, member' s court, shall 
pay the applicable employer contributions as provided pursuant to the Judicial Retirement Act; and 


B. . not, accrue service credit, and shall not be eligible to purchase service credit:nor to retire 


pursuant to the Judicial Retirement Act. 


_ History: Laws 1992, ch. 111, § 4; 2014, ch. 35, § 3. 

The 2014 amendment, effective July 1, 2014, elimi- 
nated the optional exemption from membership in the 
judicial retirement system; required membership; in the 
first sentence, deleted "Except for any judge or justice 
who had previously retired pursuant to the provisions of 
any state system or the educational retirement system" 
and added "Effective July 1, 2014", after "every judge or 
justice", added "while in office", after "become a member", 
deleted "upon appointment or election to that office", af- 
ter "Judicial Retirement Act", deleted "upon taking office, 
unless a written application for exemption from member- 
ship is filed with the association within ninety days of tak- 
ing office" and added the remainder of the first sentence; 


revocation of an exemption from membership; added the 
current second sentence, including Subsections A and B; 
and deleted the former third sentence, which provided for 
the resumption of membership upon revocation of an ex- 


-emption from membership, 


Severability. — Laws 2014, ch. 35, § 16 provided that 
if any part or application of Laws 2014, ch. 35 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
Jur, 2d Judges § 59. 


deleted the former second sentence, which provided for SBN SHS Hees #86, 


10-12B-5. Service credit; reinstatement of forfeited service; prior 
service; military service. 


A. Personal service rendered by a member shall be credited to the member's service credit 
account in accordance with board rules and regulations. Service shall be credited to the nearest 
month. In no case shall any member be credited with a year of service for less than twelve months 
of service in any calendar year or more than a month of service for all service in any calendar 
month or more than a year of service for all service in any calendar year. 

B. Service credit shall be forfeited if a member leaves office and withdraws the member's ac- 
cumulated member contributions. A member or former member who is a member of a state system 
or the educational retirement system who has forfeited service credit by. withdrawal of member 
contributions may reinstate the forfeited service credit by repaying the amount withdrawn plus 
compound interest from the date of withdrawal to the date of repayment at a rate set by the board. 
Withdrawn member contributions may be repaid in increments of one year in accordance with 
procedures established by the board. Full payment of each one-year increment shall be made ina 
single lump-sum amount in accordance with procedures established by the board. 

C.. Service credit that.a member would have earned if the member had not elected to be ex- 
cluded from membership may be purchased if the member pays the purchase cost determined 
pursuant to the provisions of Subsection F of this. section. 

D. A member who during a term of office enters a uniformed : service of the United States shall 
be given service credit for periods of service in the uniformed services subject to the following con- 
ditions: 

(1) the member returns to office within ninety days following termination of the Sate of 
intervening service in the uniformed services or the affiliated employer certifies i in writing to the 
association that the member is entitled to reemployment rights under the federal Uniformed Ser- 
vices Employment and Reemployment Rights Act of 1994; 

(2) the member retains membership in the association during the period of service in the 
uniformed services; 

(3). free service credit shall not be given for periods of intervening service in the uniformed 
services following voluntary reenlistment. Service credit for such periods shall only be given after 
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the member pays the association the sum of the contributions that the person would have been 
required to contribute had the person remained continuously employed throughout the period of 
intervening service following voluntary reenlistment, which payment shall be made during the 
period beginning with the date of reemployment and whose duration is three times the period of 
the person's intervening service in the uniformed services following voluntary reenlistment, not to 
exceed five years; 

(4) service credit shall not be given for periods of intervening service in the uniformed 
services that are used to obtain or increase a benefit from another state system or the retirement 
program provided under the Educational Retirement Act [Chapter 22, Article 11 NMSA 1978]; and 

(5) the’member must not have received a discharge or separation from uniformed service 
under other than honorable conditions. 

Notwithstanding any provision of this plan to the contrary, contributions, benefits and service 
credit with respect to qualified military service will be provided in accordance with Section 414(u) 
[414(u)] of the Internal Revenue Code of 1986, as amended. 

EK. A member who entered uniformed service of the United States may purchase service credit 
for periods of active duty in the uniformed services, subject to the following conditions: 

(1) the member pays the purchase cost determined pursuant to the provisions of Subsec- 
tion F of this section; 

(2) the member has the applicable minimum number of years of service credit accrued ac- 
cording to the provisions of the Judicial Retirement Act; 

(3) the aggregate amount of service credit purchased pursuant to the provisions of this 
subsection does not exceed five years, reduced by any period of service credit acquired for military 
service under any other provision of the Judicial Retirement Act; 

(4) service credit may not be purchased for periods of service in the uniformed services 
that are used to obtain or increase a benefit from another retirement program; and 

(5) the member must not have received a discharge or separation from uniformed service 
under other than honorable conditions. 

F. The purchase cost for each year of service credit purchased pursuant to the provisions of this 
section shall be the increase in the actuarial present value of the pension of the member under 
the Judicial Retirement Act as a consequence of the purchase, as determined by the association. 
Full payment shall be made in a single lump-sum amount in accordance with procedures estab- 
lished by the board. Except as provided in Subsection G of this section, seventy-five percent of the 
purchase cost shall be considered to be employer contributions and shall not be refunded to the 
member in the event of cessation of membership. | 

G. A member shall be refunded, after retirement and upon written request filed with the as- 
sociation, the portion of the purchase cost of service credit purchased pursuant to the provisions 
of this section that the association determines to have been unnecessary to provide the member 
with the maximum pension applicable to the member. The association shall not pay interest on the 
portion of the purchase cost refunded to the member. 

H. At any time prior to retirement, a member may purchase service credit in monthly i incre- 
ments, subject to the following edndteionn? 

(1) the member has the applicable minimum number of years of service credit acquired as 
a result of personal service rendered under the Judicial Retirement Act; 

(2) the aggregate amount of service credit purchased pursuant to this subsection does not 
exceed one year; 

(3) the member pays full actuarial present value of the amount of the increase in the 
member's pension as a consequence of the purchase, as determined by the association; 

/ (4) the member pays the full cost of the purchase within sixty days of the date the member 
is informed of the amount of the payment; and 

(5) the purchase of service credit under this subsection cannot be used to exceed the pen- 
sion maximum. 


History: Laws 1992, ch. 111, § 5; 1997, ch. 189, § 12; Bracketed material. — The bracketed material was 
2007, ch. 133, § 1; 2014, ch. 35, § 4. inserted by the compiler to correct a typographical error 
and is not part of the law. . 
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Cross references. — For the federal Uniformed Ser- 
vices Employment and Reemployment Rights Act, see 38 
U.S.C.S. § 4301 et seq. 

For Section 414(u) of the federal Internal Revenue 
Code, see 26 U.S.C.S. § 414(u). 

The 2014 amendment, effective July 1, 2014, provided 
for the purchase of service credit if a member has the ap- 
plicable minimum number of years of service credit*in the 
judicial retirement system; in Subsection D, in Paragraph 
(1), after "reemployment rights under the", added "fed- 
eral"; in Subsection E, in Paragraph (2), after "the mem- 
ber has", deleted "five or more" and added "the applicable 
minimum number of"; and in Subsection H, in Paragraph 
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(1), after "the member has", deleted "at. least five" and 
added "the applicable minimum number of"; 
Severability. — Laws 2014, ch. 35, §-16 provided that 
if any part or application of Laws 2014, ch. 35 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 
The 2007 amendment, effective June 15, 2007, added 


' Subsection H. 


The 1997 amendment, effective June 20, 1997, re- 
wrote Subsection D; and, in Subsection E, in the introduc- 
tory language, substituted "uniformed" for "an armed" 
and inserted "in the uniformed services", rewrote Para- 


. graph (4), and added Paragraph. (5) and made related sty- 
listic changes. 


10-12B-6. Refund of contributions. 


A. Ifa member leaves office, the member may, with the written consent of the member's spouse, 
if any, withdraw the member's accumulated member contributions upon making written request 
in a form prescribed by the association. Upon written request of the member in the form prescribed 
by the association, a refund of member contributions may be made by a trustee-to-trustee transfer 
of the contributions from the member contribution fund directly to another qualified plan as al- 
lowed by the Internal Revenue Code of 1986, Withdrawal of member contributions shall result in 
forfeiture of the service credit accrued for the period during which the contributions were made. 

B. A member shall, upon commencement of membership, designate a refund beneficiary who 
shall receive the refund of the member contributions, plus interest, if the member dies and no 
survivor pension is payable. If the member is married at the time of designation, written spousal 
consent shall be required if the designated refund beneficiary is a person other than the spouse. 
Marriage subsequent to the designation shall automatically revoke a previous designation, and 
the spouse shall become the refund beneficiary unless or until another designation is filed with the 
association. Divorce subsequent to the designation shall automatically revoke designation of the 
former spouse as refund beneficiary if no designation has been filed, and the refund shall be paid 
to the deceased member's estate unless the member filed a designation of refund beneficiary sub- 
sequent to the divorce. The refund shall be paid to the refund beneficiary named in the most recent 
designation of refund beneficiary on file with the association unless that beneficiary is deceased. If 
there is not a living refund beneficiary named in the most recent designation of refund beneficiary 
on file with the association, the deceased member's accumulated member contributions shall be 
paid to the estate of the deceased member. 


History: Laws 1992, ch. 111, § 6; 1995, ch..115, § 7. 
Cross references, — For the federal Internal Revenue 
Code, see 26 U.S.C. § 1 et seq. 


The 1995 amendment, .effective June 16, 1995, re- 
wrote this section to the extent that a detailed comparison 
is esta 


10-12B-7. Funds not subject to legal process; division of funds as 
community property; legal process to satisfy child support 
obligations. 


A. Except as provided in Subsections B and C of this section, none of the money, pensions or 
other benefits provided pursuant to the provisions of the Judicial Retirement Act shall be assign- 
able either in law or in equity or be subject to execution, levy, attachment, garnishment or other 
legal process. 

B. Acourt of competent jurisdiction, solely for the purposes of effecting a division of community 
property in a divorce or legal separation proceeding, may provide by appropriate order for a deter- 
mination and division of a community interest in the pensions or other benefits provided for in the 
Judicial Retirement Act. The court shall fix the manner in which warrants are issued, may order 
direct payments to a person with a community interest in the pensions or other benefits, may re- 
quire the election of a specific form of payment and designation of a specific survivor beneficiary or 
refund beneficiary and may restrain the refund of accumulated member contributions. Payments 
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made pursuant to such orders shall only be made when member contributions ‘are refunded or 
a pension is payable in accordance with the provisions of the Judicial Retirement Act, The court 
shall not alter the manner in-which the amount of pensions or other benefits are calculated by the 
association or cause any increase in the actuarial present value of the pensions or other benefits 
to be paid by the association. 

C. Acourt of competent Tidadiahings solely for the purposes of enforcing current or lel wndant 
child-support obligations, may provide by appropriate order for withholding amounts due in sat- 
isfaction of current or delinquent child-support obligations from the pensions or other benefits 
provided for in the Judicial Retirement Act and for payment of such amounts to third parties. 
The court shall not alter the manner in which the amount of pensions or other benefits are calcu- 
lated by the association. The court shall not cause any increase in the actuarial present value of 
the pensions or other benefits to be paid from the fund, Payments made pursuant to such orders 
shall only be made when member contributions are refunded or when a pension is payable in ac- 
cordance with the provisions of the Judicial Retirement Act. In no case shall more money be paid 
out, either in a lump sum or in monthly pension payments, of the fund in enforcement of current 
or delinquent child-support obligations than would otherwise be payable at, that time. _ 


History; Laws 1992, ch. 111, § 7; 1995, ch. 115, § 8, 
Cross references, — For exemption from legal process 


For form for application for writ of garnishment and at 
fidavit, see Rule 4-805 NMRA. 


for Public Employees: Retirement Act benefits, see 10-11- 
135 NMSA 1978. 

For exemption from legal process for Magistrate Retire- 
‘ment Act benefits, see 10-12C-7 NMSA 1978. 

For exemption from legal process for Educational Re- 
tirement Act benefits, see 22-11-42 NMSA 1978. 

For exemption from legal process for interest from state 
police pension fund, see 29-4-10 NMSA 1978. 

For exemption from legal process for married persons or 
heads of households, see 42-10-1 NMSA 1978. 

For rules governing garnishment and writs of execution 
in the district, magistrate, and metropolitan courts, see 
Rules 1-065.1, 2-801, and 3-801 NMRA, respectively. . 

For form for claim of exemptions on executions, see Rule 


‘For form for notice of right to claim exemptions from 
execution, see Rule 4-808A NMRA. 

For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA. 

The 1995 amendment, effective June 16, 1995, in 
Subsection B, inserted "in a divorce or legal separation 
proceeding" in the first sentence, and "election of a spe- 
cific form of payment and" in the second sentence; in- 


-serted the third sentence, and substituted "by the asso- 


ciation" for "from the fund" in the last sentence; and, in 
Subsection. C, substituted "when member contributions 
are refunded or when a pension is payable in accordance 


-. with the provisions of the Judicial Retirement Act", for 


"when the member leaves office and requests a refund of 


4-803 NMRA. 
For form for order on claim of exemption and order to 
pay in execution proceedings, see Rule 4-804 NMRA, 


contributions or when the member retires" in the next- 
to-last sentence, and "pension payments" for "benefits" in 
the last sentence, 


10-12B-8. Age and service credit requirements for normal retirement. | 


A. For an individual who initially became a member prior to July 1, 2005, the age and service 

credit requirements for retirement provided for in the Judicial Retirement Act are: 
(1) age sixty-five years or older and five or more years of service credit; or 
(2) age sixty years or older and fifteen or more years of service credit. 

B. For an individual who initially became. a member after June, 30, 2005 but on or before 
June 30, 2014, the age and s service credit requirements, for retirement provided for i in the Judicial 
Retirement Act are: 

(1) age sixty-five years or older and five or more years of service credit; or 
(2) age fifty-five years or older and sixteen or more years of service credit. 

C. For an individual who initially became a member on or after July 1, 2014, the age and ser- 
vice requirements provided for in the Judicial Retirement Act are: 

(1) age sixty-five years and eight or more years of service credit; or 
(2) age sixty years and fifteen or more years of service credit. _. 

D. Except for a member who is retired under, any state system or the educational retirement 
system, if a member leaves office for any reason, other. than removal pursuant to Article. 6, Sec- 
tion 32 of the constitution of New Mexico, before meeting the age and service credit requirements 
for retirement pursuant to the provisions of this section and if that member leaves the member 
contributions on deposit i in the fund, that member may apply for retirement when that member 
meets the age and service credit, requirements for retirement pursuant to the provisions of the 
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Judicial Retirement Act or provisions of the Public Employees Retirement Reciprocity Act hap: 


ter 10, Article 13A NMSA 1978]. 


EK. No member shall be eligible to receive a peReinn pursuant to the provisions of the Tadicial 


Retirement Act while still in office. 


History: Laws 1992, ch. 111, § 8; 2005, ch. 246, § 1; 
2014, ch. 35, § 5. 

The 2014 amendment, effective July 1, 2014, changed 
the age and service requirements for normal retirement; 
in Subsection A, in Paragraph (1), after "age", deleted 
"sixty-four" and added "sixty-five years"; in Subsection B, 
in the introductory paragraph, after "became a member", 
deleted "on or", after "member after", deleted "July 1" and 
added "June 30", and after "June 30, 2005", added "but on 
or before June 30, 2014"; in Subsection B, in Paragraph 
(1), after "age", deleted "sixty-four" and added "sixty-five 


"Except for a member who is retired under any state sys- 
tem or the educational retirement system". 

Severability. — Laws 2014, ch. 35, § 16 provided that 
if any part or application of Laws 2014, ch. 35 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection A the age and service credit require- 
ments for individuals who initially became a member 
prior to July 1, 2005 and: added Subsection B to provide 
the age and service credit requirement for :individuals 


years"; added Subsection C; and in Subsection D, added who initially became a:member on or after July 1, 2005, 


10-12B-9. Amount of pension. 


A. For a judge or justice who occupied such an office prior to July 1, 1980, but who had ceased 
to hold such an office prior to that date and who elected to be excluded from the provisions of the 
Judicial Retirement Act; or a judge or justice who occupied such an office on July 1, 1980, but who 
elected to be covered under the provisions of the retirement plan in effect at that time, the amount 
of monthly pension is an amount equal to one-twelfth of: 


seventy-five percent; 

of salary received ‘ wX 
during last year in — 

office prior to 

retirement 


number of years of 
service, not exceeding 
ten years, divided 

by ten. 


B. For a judge or justice who initially became a member before July 1, 2005 and who initially 
occupied such an office after July 1, 1980;.or a judge or justice who occupied such an office on or 
before July 1, 1980 and who has elected to be covered pursuant to the provisions of the Judicial 
Retirement Act, the amount of monthly pension is an amount equal to the sum of: 

(1) for service credit earned on or before June 30, 2014, an amount equal to one-twelfth of: 


seventy-five percent 
of salary received 
during last year in 
office prior to 
retirement 


(number of years of 
service, not exceeding 
fifteen years, plus , 
five years); and 


X.05X 


(2) for service credit earned on and after July 1, 2014, an amount equal to one-sixtieth of 
the greatest aggregate amount of salary received for sixty consecutive, but not necessarily con- 
tinuous, months in office multiplied. by the product of three and one-half percent times the number 
of years of service credit. | 

C.. For a judge or justice who initially became a member after sie 30, 2005. but. on or before 
June 30, 2014, the amount of monthly pension is an amount equal to the sum of: 

(1) for service credit earned on or before June 30, 2014, an amount equal to one-twelfth of 
the salary received during the last year in office prior to retirement multiplied by the product of 
three and seventy-five hundredths percent times the sum of the number of years of service; and 

(2) for service credit earned on and after July 1, 2014, an amount equal to one-sixtieth of 
the greatest aggregate amount of salary received for sixty consecutive, but not necessarily con- 
tinuous, months in office multiplied by the product of three and one-half percent times the number 
of years of service credit. 

D. For a judge or justice who initially became a member on or after July 1, 2014, the amount 
of monthly pension under form of payment A is an amount equal to one-sixtieth of the greatest 
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aggregate amount of salary received for sixty consecutive, but not necessarily continuous, months in 
office multiplied by the product of three and one-fourth percent times the number of years of service. 

E. The amount of pension under form of payment A for a pension calculated pursuant to Sub- 
section D of this section shall not exceed eighty-five percent of one-sixtieth of the greatest aggre- - 
gate amount of salary received for sixty consecutive, but not necessarily continuous, months prior 
to. the member leaving office. 

F, The amount of pension payable for a pension calculated pursuant to Subsection A, B or C of 
this section shall not exceed eighty-five percent of one-sixtieth of the greatest aggregate amount of 
salary received for sixty consecutive, but not necessarily continuous, months prior to the member 
leaving office. A pension benefit determined pursuant to this subsection shall not be less than the 
benefit earned as of June 30, 2014. 


History: Laws 1992, ch. 111, § 9; 2005, el 246, § 2; after "became a member", deleted "on or", after "member 


2014, ch. 35, § 6. after", deleted "July 1" and added "June 30", and after 
The 2014 amendment, effective July 1, 2014, de- "June 30, 2005", added the remainder of the sentence; 
creased the pension multiplier for service credit earned in Subsection C, Paragraph (1), at the beginning of the 
after June 30, 2014; increased the maximum pension sentence, added "for service credit earned on or before 
benefit; at the beginning of the subsection, deleted June 30, 2014" and after "number: of years of service", 
former language which provided that "The amount of deleted the remainder of the sentence, which provided 
monthly pension is equal to"; in Subsection A, at the be- that the pension could not exceed seventy-five percent of 
ginning of the subsection, deleted "in the case of a for- one-twelfth of the salary received during the last year in 
mer or current judge or justice"; in Subsection A, added office; in Subsection C, added desea (2); and added 
the language at the beginning of the sentence through Subsections D, E and F, 
"the amount of monthly pension is"; in Subsection B, Severability. — Laws 2014, ch, ‘35, 8 16 provided that 
in the introductory paragraph, at the beginning of the if any part or application of Laws 2014, ch. 35 is held in- 
paragraph, deleted "in the case of a new judge or justice valid, the remainder or its application té other situations 
who initially became a member prior to July 1, 2005" or persons shall not be affected. 
and added the remainder of the introductory paragraph; The 2005 amendment, effective June 17, 2005, pro- 
in Subsection B, Paragraph (1), at the beginning of the vided the monthly pension of a new judge or justice who 
sentence, added "for service credit earned on or before initially became a member prior to July 1, 2005 in Subsec- 
June 80, 2014"; in Subsection B, added Paragraph (2); in tion B; and added Subsection C to provide for the monthly 
Subsection C, at the beginning of the introductory sen- ’ pension of a new judge or justice who initially became a 
tence, deleted "in the case of a new" and added "For.a",,: member on or after July 1, 2005. 


10-12B-10, Member contributions; tax treatment. 


A. On and after July 1, 2014, ca fener wid d in office, shall contribute ten and one-half, per: 
cent of salary to the member eonénittutien fund. 

ls. Upon implementation, the state, acting as employer of mernbees covered pursuant to the 
provisions of the Judicial Retirement Act, shall, solely for the purpose of compliance with Sec- 
tion 414(h) of the Internal Revenue Code of 1986, pick up, for the purposes specified in that sec- 
tion, member contributions required by this section for all annual salary earned by the member. 
Member contributions picked up pursuant to the provisions of this section shall be treated as 
employer contributions for purposes of determining income tax obligations under the Internal 
Revenue Code of 1986; however, such picked-up member contributions shall be included in the 
determination of the member's gross annual salary for all other'purposes under federal and state 
laws. Member contributions ‘picked up pursuant to the provisions of this section shall continue to 
be designated member contributions for all purposes of the Judicial Retirement Act ‘and shall be 
considered as part of the member's annual salary for purposes of determining the amount of the 
member's contribution. The provisions of this section are mandatory, and the‘ member shall have 
no option concerning the pickup or concerning the receipt of the contributed amounts directly 
instead of having the amounts paid by the'employer to the retirement system; Implementation 
occurs upon authorization by the board. In no event may implementation occur r other than at the 
beginning of a pay period tiie gr to the member. 


History: Laws 1992, ch. 111, § 10; 2004, ch. 101, § 1; The 2014 amendment, effective July 1; 2014, in- 
2005, ch. 246, § 3; 2009, ch. 127, § 7; 2011, ch. 178, § 8; creased contribution rates; in'Subsection A, at the begin- 
2014, ch. 35, § 7. ning of the subsection, added "On and after July 1, 2014", 

Cross references. — For Section 414(h) of the federal ’ after "shall contribute", added "ten and one-half percent of 
Internal Revenue Code of 1986; see 26 U.S.C. § 414(h)i salary"; and after "contribution fund", deleted "pursuant 


to the following schedule"; and in Subsection A, deleted 
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former Paragraphs (1) through (3), which provided a 
schedule of contribution rates. 

Severability. — Laws 2014, ch, 35, § 16 provided that 
if any part or application of Laws 2014, ch. 35 is held in- 
valid, the remainder or its application to other situations 
or persons shall not be affected. 

The 2011 amendment, effective July 1, 2011, for the 
period from July 1, 2011 through June 30, 2012, increased 
the member contribution rate for members whose ana 
salary is more than twenty thousand dollars, 

Temporary provisions. — Laws 2011, ch. 178, § 15 
provided that for the purposes of calculating employee 
and employer contributions due after June 30, 2011, in 
determining whether an employee has an annual salary 
greater or less than twenty thousand dollars ($20,000), 
the employee's annual salary shall be the employee's base 
hourly rate at the time the contribution is made multi- 
plied by the number of compensable hours for a full-time- 
equivalent in the employee's position at the time the con- 
tribution is made as determined by the employer; provided 
that the department of finance and administration shall 
determine the number of compensable hours for a full- 
time-equivalent in the employee's position for employees 
who are members in a retirement program provided for 
in the Public Employees Retirement Act, the Magistrate 
Retirement Act or the Judicial Retirement Act. 

Laws 2011, ch. 178, § 16, provided that notwithstanding 
a provision of Laws 2011, Chapter 178 to the contrary, the 
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employer and employee contribution rates required by this 
act for the period from July 1, 2011 through June 30, 2012 
shall continue, for the period from July 1, 2012 through 
June 30, 2018 if, after the last consensus revenue forecast 
before the beginning of the second session of the fiftieth 
legislature, the secretary of finance and administration 
certifies to the retirement board of the public employees 
retirement association, the educational retirement board 
and the legislative finance committee that, according to 
the consensus revenue forecast: 

(1) general fund revenues in fiscal year 2012 will be 
less than one hundred million dollars ($100,000,000) 
more than the general fund revenue forecast reflected in 
the fiscal year 2012 state budget; and 

(2) at the end of fiscal year 2012, the total aii in 
the state reserve funds will be less than five percent of 
the total general fund appropriations for fiscal year 2012. 

The 2009 amendment, effective July 1, 2009, in Para- 
graph (3) of Subsection A, added the exception at the end 
of the sentence. 

The 2005 amendment, effective June 17, 2005, pro- 
vided the schedule of contributions of members in Sub- 
section A(1) through (3); and deleted former Subsection C. 

The 2004 amendment, effective July 1, 2004, amended 
Subsection A to increase the contribution rate from 5% to 
5 1/2% and added Subsection C making the increase in 
member contributions contingent upon a 6% salary in- 
crease for justices and judges. 


A. The member's court shall contribute fifteen percent of salary to the fund for each member 


in office. 


_ B, Thirty-eight dollars ($38.00) from each civil case docket fee paid in the district court, twenty-five 
dollars ($25.00) from each civil docket fee paid in metropolitan court and ten dollars ($10.00) from each 
jury fee paid in metropolitan court shall be paid by the court clerk to the employer's accumulation fund. 


History: Laws 1992, ch. 111, § 11; 2003, ch. 81, § 3; 


2005, ch, 246, '§ 4; 2009, ch. 127, § 8; 2011, ch. 178, § 9; 


2014, ch. 35, § 8. 

The 2014 amendment, effective July 1, 2014, ‘increased 
contribution rates; in Subsection A, after "shall contribute", 
deleted "the following amounts" and added "fifteen percent 
of salary", and after "to the fund", added "for each mem- 
ber in office";.and in Subsection A, deleted Paragraphs (1) 
through (3), which provided a schedule of contribution rates. 

Severability. — Laws 2014, ch. 35, § 16 provided that 
if any part:or application of Laws 2014, ch. 35 is held in- 
valid; the remainder or its application to other situations 
or persons shall not be affected. 

The 2011 amendment, effective July 1, 2011, de- 
creased the court contribution rate for the period from 
July 1, 2011 through June 30, 2012. 

Temporary provisions. — Laws 2011, ch. 178, § 15 
provided that for the purposes of calculating employee 
and employer contributions due after June 30; 2011, in 
determining whether an employee has an annual salary 
greater or less than twenty thousand dollars ($20,000), 
the employee's annual salary shall be the employee’ s base 
hourly rate at the time the contribution is made multi- 
plied by the number of compensable hours for-a full-time- 
equivalent in the employee's position at the time the con- 
tribution is made as determined by the employer; provided 


that the department of finance and administration shall : 


determine the number of compensable hours for a full- 
time-equivalent in the employee's position for employees 
who are members in a retirement program provided for 
in the Public Employees Retirement Act, the Magistrate 
Retirement Act or the Judicial Retirement Act, 
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Laws 2011, ch. 178, § 16, provided that notwithstanding 
a provision of Laws 2011, Chapter 178 to the contrary, the 
employer and employee contribution rates required by this 
act for the period from July 1, 2011 through June 30, 2012 
shall continue for the period from July 1, 2012 through 
June 30, 2013 if, after the last consensus revenue forecast 
before the beginning of the second session of the fiftieth 
legislature, the secretary of finance and administration 
certifies to the retirement board of the public employees 
retirement association; the educational retirement board 
and the legislative finance committee that, according to 
the consensus revenue forecast: 

(1). general fund revenues in fiscal year 2012 will be 
less than one hundred million dollars ($100,000,000) 
more than the general fund revenue forecast reflected in 
the fiscal year 2012 state budget; and 

(2) at the end of fiscal year 2012, the total amount in 
the state reserve funds will be less than five percent of 
the total general fund appropriations for fiscal year 2012, 

The 2009 amendment, effective July 1, 2009, in Para- 
graph (3) of Subsection A, added the exception at the end 
of the sentence. 

The 2005 amendment, effective June 17, 2005, pro- 
vided the schedule of contributions of the member's court 
in Subsections A(1) through (3). 

The 2008 amendment, effective July 1, 2003 inserted 


"twenty-five dollars ($25.00) from each civil docket fee 


paid in metropolitan, court and ten dollars ($10.00) from 
each jury fee paid in metropolitan court" following "dis- 
trict court" near the middle of Subsection B. 
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10-12B-12. Early retirement. 


A. Any member who initially became a member prior to July 1, 2005 and has not less than 
eighteen years of service credit may elect to retire at any time Ne ferath age fifty and age sixty and 
receive a monthly pension that is one-twelfth of the following formula: 


Salary received X:7 + (005 X Number of years 
during the last . between age fifty 
full year in office and the age at 
prior to retirement , retirement). 


B. The provisions of the Public Employees Retirement Reciprocity Act [10-13A-1 NMSA 1978] 
and the provisions of the Judicial Retirement Act regarding cost-of-living adjustments shall apply 
to the provisions of this section. 


History: Laws 1992, ch. 111, § 12; 2005, ch. 246, § 5. who initially became a member prior to July 1, 2005 in 
The 2005 amendment, effective June 17, 2005, pro- Subsection A. 
vided the monthly early retirement pension of a member 


10-12B-13. Disability retirement pension. 


A. A judge or justice with the applicable minimum number of years of service credit accrued 
pursuant to the provisions of the Judicial Retirement Act who becomes unable to carry out the 
duties of that office due to physical or mental disability shall, upon determination of the disability 
and relinquishment of office, receive a pension from the fund so long as the disability continues. 
Determination of disability shall be made by the board in accordance with the provisions of the 
Public Employees Retirement Act [Chapter 10, Article 11 NMSA 1978] and rules promulgated 
pursuant to that act. | 

B. The amount of the pension shall be calculated using the formula for normal retirement set 
out in Section 10-12B-9 NMSA 1978. 

C. The applicable service credit requirement shall be waived if the board finds the disability to 
have been the natural and proximate result of causes arising solely and. exclusively out of and in 
the course of the member's performance of duty as a judge or justice, and the amount of pension 
shall be computed as if the member had the applicable minimum number of years of service credit 
as a judge or justice. 


History: Laws 1992, ch. 111, § 13; 2014, ch. 35, § 9. "five-year" and added "applicable", and after' ‘computed as 


The 2014 amendment, effective'July 1, 2014, based if the member had", deleted "five" and added "the appli- 
the disability pension on the applicable minimum number cable minimum number of". 
of years of service credit; in Subsection A, after "justice Severability. — Laws 2014, ch. 35, § 16 provided that 
with", deleted "five" and added "the applicable minimum if any part or application of Laws 2014, ch. 35 is held in- 
number of", and after "minimum number of years" de- valid, the remainder or its application to other situations 
leted "or more"; and in Subsection C, after "The", deleted or persons shall not be affected. 


10-12B-14. Survivor's pension. — 


For a member whose initial term of office began prior to July 1, 2014: 

A. unless that member has designated a survivor beneficiary in accordance with Subdeotien B 
of this section, a survivor pension shall be paid for life to a member's or retired member's surviving 
spouse; 

B. the member may Wii deosigeusites in writing in a form prescribed by the association, a survivor 
beneficiary to receive the survivor's pension described in this section. If the member is married, 
a designation of survivor beneficiary other than the member's spouse. may only be made with the 
written consent of the member's spouse. Marriage subsequent to a designation of survivor benefi- 
ciary shall automatically revoke the designation of survivor beneficiary. A designation of survivor 
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beneficiary made pursuant to a court order issued under Section 10-12B-7 NMSA 1978 shall not 
require the consent of the member's spouse, if any, and shall not be revoked by the subsequent 
remarriage of the member.'A designation of survivor beneficiary may be revoked by the member at 
any time prior to the member's:retirement. If the member is married, a revocation of designation 
of survivor beneficiary may only be made with the written consent of the member's spouse; 

C. if there:is no surviving spouse and no designated survivor beneficiary or if the surviving 
spouse dies while there are still minor and dependent children of the member, the survivor's pen- 
sion shall be paid to all minor and dependent children, if any, of the member, in equal shares, so 
long as each child remains a minor or dependent child. As each child ceases to be a minor or de- 
pendent child, the number of shares shall be reduced andthe amount payable to each remaining 
child increased proportionately so that the total survivor's pension remains unchanged as long as 
there is any such child; 

D. the survivor's pension is equal to seventy-five percent of the member's pension; 

E. survivor beneficiaries shall be eligible for other benefits provided pursuant to the provisions 
of the Judicial Retirement Act, including cost-of-living adjustments and continuation of group in- 
surance benefits; and 

F. if the member dies while receiving a disability retirement pension, the survivor beneficiary 
shall receive the survivor pension ayes pursuant to the provisions of the Judicial Retirement 
Act. 


History: Laws 1992, ch. 111, § 14; 2014, ch. 35, § 10. Severability. — Laws 2014, ch. 35, § 16 provided that 


The 2014 amendment, effective July 1, 2014, provided _. if any part or application of Laws 2014, ch. 35 is held in- 
for survivor's pension for judges; and at the beginning of valid, the remainder or its application to other situations 


the subsection, added "For a member whose initial term of or persons shall not be affected. 
office began prior to July 1, 2014". 


10-12B-14.1. Election form of pension. 


For a member whose initial term in office begins on or after July 1, 2014, except as otherwise 
provided in Section 10-12B-7 NMSA 1978: © 

A. the member may elect to have pension payments.made under. any one of the forms of pay- 
ment provided in Section 10-12B-14.2 NMSA 1978. The election of form of payment and naming 
of survivor pension beneficiary shall be made on a form furnished by and filed with the associa- 
tion prior to the date the first pension payment is made. An election of form of payment may not 
be changed after the date the first pension payment is made. If the member is.married, the as- 
sociation shall require the consent of the member's spouse to the election of the form of payment 
and any designation of survivor pension beneficiary before the election or designation is effective. 

Except as provided in Subsection C,.D or E of this section, a named survivor pension beneficiary 
may not.be changed after the date the first pension payment is made if form of payment’B or C is 
elected. Except as otherwise provided in Section 10-12B-7 NMSA 1978, payment shall be made: 

(1) under form of payment A if the member is not married at the time of retirement and if 
there is not a timely election of another form of payment; or 

(2) under form of payment C with the member's spouse as survivor pension beneficiary if 
the member is married at the time of retirement and there is not a timely election of another form 
of payment; 

B. the amount of pension “aS forms of payment B, C and D shall have the same actuarial 
present value, computed as of the efegting date of the pension, as the amount of pension under 
form of payment A; 

C, if the member is a retired astonyes whois being paid a pension under form of payment B or 
C with the member's spouse as the designated survivor pension beneficiary, the retired member 
may, upon becoming divorced from the named spouse and subject to an order of a court as provided 
for in Section 10-12B-7 NMSA 1978, elect to have future payments made under form of payment A; 

D.. if the member is retired and was previously being paid a pension under form of payment B 
or.C but, because ofthe death of the designated survivor pension beneficiary, is currently receiv- 
ing a pension under form of payment A, the retired member may exercise a one-time irrevocable 
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option to designate another individual as the survivor pension a and may select mnie 
form of payment B or form of payment C; provided that: 

(1) the amount of the pension under the form of payment sélectid shall be recalculated 
and have the same actuarial present value, computed on ai effective date of the designation, as 
the amount of pension under form of payment A; POR 

*(2) the designation and the amount of the pension: shall be subject to a ares order as We 
vided for in Section: 10-12B-7 NMSA 1978; and © 

(3) the retired member shall pay one hundred Soliard: ($100) to the board to defray the cost 
of determining the new pension amount; and tons i 

BE. if the member is’a retired member who is being ibid a pension Wan form of payment Bor 
C with a living designated survivor pension beneficiary other than the retired member's spouse 
or former spouse, the retired member may exercise a one-time irrevocable option to deselect the 
designated beneficiary and elect to: 

(1) -designate another survivor pension homalichsiey provide that: 

(a) the'retired member shall not have an option to change from the current form of 
payment; 
‘9 (b) the amount of the: pension under the form of payment shall be recalculated and 
shall have the same actuarialipresent value, computed as of the effective date of the capi oe 
as the amount of pension under form of payment A; and 

(c) the retired member shall pay one hundred dollars ($100) to the board ko defray the 
cost of determining the new pension amount; or 

(2) have future payments made under form of payment A. ” 


History: 1978 Comp., § 10-12B-14.1, enacted by Severability. — Laws 2014, ch. 35, §:16 provided that 


Laws 2014, ch. 35, § 11. if any part or application of Laws 2014, ch. 35 is held in- 
Effective dates. — Laws 2014, ch. 35, § 17 provided valid, the remainder or its application to other situations 
that Laws 2014, ch. 35, § 11 was effective July 1, 2014. or persons shall not be affected. 


10-12B-14.2. Form of pension payment. 


A. Straight life pension is form of payment A. The retired member is paid the pension for life 
under form of payment'A. All payments stop upon the death of the retired member, except as pro- 
vided in Subsection E of this section. The’ amount of sepa is determined in accordance wrth ‘ite 
Judicial Retirement Act. 

B. Life payments with full continuation to one survivor beneficiary is form of payment B. The 
retired member is paid a reduced pension for life under form of payment B. When the retired mem- 
ber dies, the designated survivor beneficiary is paid the full amount of the reduced pension until 
death. If the designated survivor beneficiary predeceases the retired member, the amount of pen- 
sion shall be changed to the amount that would Spi been payable had the retired member Sey 
form of payment A. 

C. Life payment with one-half continuation to One survivor beneficiary is form of a 
C. The retired member is paid a reduced pension for life under form of payment C.‘When the re- 
tired'member dies, the designated survivor beneficiary is paid one-half the amount of the reduced 
pension until death. If the designated survivor beneficiary predeceases the retired member, the 
amount of pension shall be changed to the amount that wet have been payable had the retired 
member elected form of payment A. 

D. Life payments with temporary survivor benefits for children is form of savant D. The 
retired member is paid a reduced pension for life under form of payment D. When the retired 
member dies, each declared eligible child is paid‘a share of the reduced pension until death or 
age twenty-five years, whichever occurs first: The share is the share specified in writing and filed 
with the association by the retired member. If shares are not specified in writing and filed with 
the association, each declared eligible child is paid an equal share of the reduced pension. A rede- 
termination of shares shall be made when the pension of any child terminates. An eligible child is 
a natural or adopted 'child of the retired member who is‘under age twenty-five years. A declared 
eligible child is an eligible child whose name’ has' been declared in writing and filed with the 
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association by the retired member at the time of election of form of payment D. The amount of 
pension shall be changed to the amount of pension that would have been payable had the retired 
member elected form of payment A upon there ceasing to bea declared eligible child during the 
lifetime of the retired member. 

EK. If all pension payments permanently terminate before there is paid an aggregate amount 
equal to the retired member's accumulated member contributions at the time of retirement, the 
difference between the amount of accumulated member contributions and the aggregate amount 
of pension paid shall be paid to the retired member's refund beneficiary. If no refund beneficiary 
survives the retired member, the difference shall be paid to the estate of the retired member. 


History: 1978 Comp., § 10-12B-14.2, enacted by Severability. — Laws 2014, ch. 35, § 16 provided that 
Laws 2014, ch. 35, § 12. if any part or application of Laws 2014, ch. 35 is held in- 

Effective dates. — Laws 2014, ch. 35, § 17 provided valid, the remainder or its application to other situations 
that Laws 2014, ch. 35, § 12 was effective July 1, 2014. or persons shall not be affected. 


10-12B-14.3. Death before retirement; survivor pension. 


For a member whose initial term in office begins on or after July 1, 2014: 

A. a survivor pension may be paid to certain persons related to or designated by a member 
who dies before normal or disability retirement if a written application for the pension, in the form 
prescribed by the association, is filed with the association by the potential survivor beneficiary or 
beneficiaries within one year of the death of the member. Applications may be filed on behalf of the 
potential survivor beneficiary or beneficiaries or by a person legally authorized to represent them; 

B. if there is no designated survivor beneficiary and the board finds the death to have been the 
natural and proximate result of causes arising solely and exclusively out of and in the course of 
the member's performance of duty while in office, a survivor pension shall be payable to the eli- 
gible surviving spouse. The amount of the survivor pension shall be the greater of: 

(1) the amount as calculated pursuant to the Judicial Retirement Act and applicable to the 
deceased member at the time of death as though the deceased member had retired the day preced- 
ing death under form of payment B using the actual amount of service credit attributable to the 
deceased member at the time of death; or _. | 

(2). fifty percent of the deceased member's final average salary; . 

C. a survivor pension shall also be payable to eligible surviving children if there is no desig- 
nated survivor beneficiary and the retirement board finds the death to have been the natural and 
proximate result of causes arising solely and exclusively out of and in the course of the member's 
performance of duty while in office. The total amount of survivor pension payable for all eligible 
surviving children shall be either: 

(1) fifty percent of the Bepensen member's final average salary if an eligible surviving 
spouse is not paid a pension; or 

(2) twenty-five percent. of the deceased member' s final average salary if an eligible surviv- 
ing spouse is paid a pension, 

The total amount of survivor pension shall be divided equally among all eligible surviving chil- 
dren, If there is only one eligible child, the amount of pension shall be twenty-five percent of the 
deceased member's final average salary; 

D, if the member had the applicable minimum number of years of service credit required for 
normal retirement, but the retirement board did not find the death to have been the natural and 
proximate result of causes arising solely and exclusively out of and in the course of the member's 
performance of duty while in office and there is no designated survivor beneficiary, a survivor pen- 
sion shall be payable to the eligible surviving spouse, The amount of the survivor pension shall be 
the greater of: 

(1) the amount as calculated under the Judicial Retirement Act applicable to the deceased 
member at the time of death as though the deceased member had retired the day preceding death 
under form of payment B using the total amount of actual service credit attributable to the de- 
ceased member at the time of death; or 

(2) thirty percent of the deceased member's final average salary; 
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E.. if the member had the applicable minimum number of years of service credit required for 
normal retirement, but the retirement board did not find the death to have been the natural and 
proximate result of causes arising solely and exclusively out of and.in the coursé of the member's 
performance of duty while in office and there is no designated survivor beneficiary, and if there 
is no eligible surviving spouse at the time of death, aisurvivor pension shall be payable ‘to and 
divided equally among all eligible surviving children, if any. The total amount of abc tate pension 
payable for all eligible surviving children shall be the greater of: 

(1). the amount as calculated under the Judicial Retirement Act applicable to the: diana 
member at the time of death as though the deceased member had retired the day preceding death 
under form of payment B with the oldest eligible surviving child as the survivor beneficiary us- 
ing the total amount of acbual service credit attributable to the deceased member at tthe time of 
death; or 

(2) thirty percent of the deceased member's final average salary; . 

F. an eligible surviving spouse is the spouse to whom the deceased member was married at the 
time of death. An eligible surviving child is a child under the age of eighteen years and who i is an 
unmarried, natural or adopted child of the deceased member; 

G. an eligible surviving spouse's pension shall terminate upon deaths At éligible surviving 
child's pension shall terminate upon death or marriage or reaching age ee reitti years, whichever 
comes first; 

H. if there is no designated survivor beneficiary and there is no eligible surviving child, the 
eligible surviving spouse may elect to be refunded the deceased member" 8 accumulated member 
contributions instead of receiving a survivor pension; _ 

I. amember may designate a survivor beneficiary to receive a pre- -retirement survivor pension, 
subject to the following conditions: 

(1) awritten designation, in the form prescribed by the association, is filed by the member 
with the association; 

(2) ifthe member is married at the time of designation, the designation shall only be made 
with the consent of the member's spouse, in the form prescribed by the association; 

(3) ifthe member is married subsequent to the time of designation, any prior designations 
shall automatically be revoked upon the date of the marriage; 

(4) if the member is divorced subsequent to the time of designation, any prior designa- 
tion of the former spouse as survivor beneficiary shall clits cael be revoked upon the date of 
divorce; and 

(5) a designation of survivor beneficiary may be changed, with the member's spouse's con- 
sent if the member is married, by the member at any time prior to the member's death; 

J. if there is'a designated survivor beneficiary and the board finds the death to have been’ the 
natural and proximate result of causes arising solely and exclusively out of and in the course of 
the member's performance of duty while in office, a survivor pension shall be payable to the desig- 
nated survivor beneficiary. The amount of the survivor pension shall be the greater of: 

(1) the amount as calculated under the Judicial Retirement Act applicable to the deceased 
member at the time of death as though the deceased member had retired the day preceding death 
under form of payment B using the actual amount of service credit attributable to the member at 
the time of death; or 

(2) fifty percent of the deceased member's final average salary; 

K. if there’'is a designated survivor beneficiary, if the member had the applicable minimum 
number of years of service credit required for normal retirement and if the retirement board did 
not find the death to have been the natural and proximate result of causes arising solely and ex- 
clusively out of and in the course of the member's performance of duty while in office, a survivor 
pension shall be payable to the designated survivor beneficiary. The amount of the survivor pen- 
sion shall be the greater of: 

(1) the amount as calculated ‘under the Judicial Retirement Act applicable to the deceased 
member at the time of death as though the deceased member had retired the day preceding death 
under form of payment B using the actual amount of service credit attributable to the member at 
the time of death; or 

(2) thirty percent of the deceased member' s final average salary; 
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L. if all pension ‘payments pérmanently terminate before there is paid an aggregate ‘amount 
equal to the deceased member's accumulated member contributions at time of death, the difference 
between the amount of accumulated member contributions and the aggregate amount of pension 
paid shall be paid to the deceased member's refund beneficiary. If no refund beneficiary survives the 
survivor beneficiary, the difference shall be paid to the estate of the deceased member; and 

M. ‘for purposes of this section, "service credit" means comp the service credit seer ae by a mem- 
ber during periods in office as a'\judge or justice. | 


History: 1978 Comp., § 10-12B-14.3, enacted by | Severability..— Laws 2014, ch..35, § 16 provided that 


Laws 2014, ch. 35, § 13, if any part or application of Laws 2014, ch. 35 is held in- 
Effective dates. — Laws 2014, ‘ch. 35, § 17 provided valid, the remainder or its application to other situations 


that Laws 2014, ch. 35, § 18 was effective 7 uly 1, 2014. or persons shall not be affected. 


10-12B-15. Cost-of-living adjustment. 


A qualified pension recipient is eligible for a cost-of-living adjustment payable pursuant to the 
provisions of the Judicial Retirement Act as follows: 

A. beginning July 1, 2014 and continuing through June 30, 2016, there shall not be a cost-of- 
living adjustment applied to a pension payable pursuant to the Judicial Retirement Act; and 

B, beginning on May 1, 2016 and no later than each May 1 thereafter: 

(1) the board shall certify to the association the actuarial funded ratio of the fund as of 
June 30 of the preceding calendar year; 

(2) if, pursuant to Paragraph (1) of this subsection, the certified funded ratio is greater 
than or equal to one hundred percent, the board shall next certify the projected funded ratio of the 
fund on July 1 of the next succeeding calendar year if, effective July 1 of the current calendar year, 
a cost-of-living i increase of two percent is applied to all payable pensions; and 

(3) on each July 1 following the board's certification of the funded ratio, the cost-of-living 
adjustment, if any, applied to a pension payable pursuant to the Judicial Retirement Act shall be 
determined as follows: 

(a) if, pursuant to Paragraph (1) of this subsection, the funded ratio of the fund is 
greater than or equal to one hundred percent, and if, pursuant to Paragraph (2) of this subsection, 
the projected funded ratio is greater than or equal to one hundred percent, the amount of pension 
payable beginning July 1 of the next fiscal year shall be increased two percent. The amount of the 
increase shall be determined by multiplying the amount of the pension inclusive of all prior ad- 
justments by two percent; and 

(b) if the funded ratio of the fund, as certified pursuant to Paragraph (1) or (2) of this 
subsection, is less than one hundred percent, the amount of pension payable shall not include a 
cost-of-living adjustment; provided, however, that, if, pursuant to the provisions of this subsection, 
the cost-of-living adjustment is suspended for the two consecutive fiscal years immediately prior 
to the most recent certification of the funded ratio by the board: 1) the amount of pension payable 
in the fiscal year immediately following the two-year suspension shall be increased two percent re- 
gardless of the certified funded ratio; and 2) thereafter, if, pursuant to the provisions of Paragraph 
(1) of this subsection, the certified funded ratio is less than one hundred percent, the provisions of 
this subsection shall apply without exception in the next succeeding fiscal year. 


History: Laws 1992, ch. 111, § 15; 2014, ch. 35, § 14. Public Employees Retirement Act" and added "follows"; 
The 2014 amendment, effective July 1, 2014, provided and added SubsectionsA and B. __ .. 
for a temporary suspension and delay of the cost-of-living ’ Severability. — Laws 2014; ch. 35, § 16 provided that 
adjustment; provided for an annual determination of the if any part or application of Laws 2014, ch. 35 is held in- 
cost-of-living adjustment; in the introductory paragraph, .. © valid; the remainder or its application to other situations 
after "A", deleted "yearly cost of-living adjustment shall ..;. or persons shall not be affected... 


be made to each pension” and added "qualified pen- 
sion recipient is eligible for a cost-of-living adjustment", 
and after "Retirement Act as", deleted "provided in the 
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10-12B-15.1. Qualified pension recipient; cost-of-living-adjustment wait 
period; declining increase. 


A. Buireinenit to the Judicial Retirement Act, a nislified mma recipient is a: 

(1) normal retired member who retires: 

(a) on or before June 30, 2014 and has been retired for at least ree full calendar years 
from the effective date of the latest retirement prior to July 1 of the year in which the pension is 
being adjusted; 

(b) between July 1, 2014 and June 30, 2015 and has been retired for at least three full 
calendar years from the effective date of the latest retirement PRORY to auly 1 of the year in which 
the pension is being adjusted; 

(c) between July 1, 2015 and June 30, 2016 and has been retired for at least four full 
calendar years from the effective date of the latest retirement prior to July 1 of the year in which 
the pension is being adjusted; or 

(d) onor after July 1, 2016 and has been retired for at least seven full calendar years 
from the effective date of the latest retirement prior to July 1 of the year in which the pension is 
being adjusted; 

(2) normal retired member who is at least sixty-five years of age and has been retired for 
at least one full calendar year from the effective date of the latest retirement prior to July 1 of the 
year in which the pension is being adjusted; 

(3) disability retired member who has been retired for at least one full calendar year from the 
effective date of the latest retirement prior to July 1 of the year in which the pension is being adjusted; 

(4) survivor beneficiary who has received a survivor pension for at least two full calendar 
years; or 

(5) survivor beneficiary of a deceased retired member who otherwise would have been re- 
tired at least two full calendar years from the effective date of the latest retirement prior to July 1 
of the year.in which the pension is being adjusted. 

B. A qualified pension recipient may decline an increase in a pension by giving the associa- 
tion written notice of the decision to decline the increase at least thirty days prior to the date the 
increase would take effect. 


History: 1978 Comp., § 10-12B- 15.1, enacted by Severability. — Laws 2014, ch. 35, § 16 provided that 
Laws 2014, ch. 35, § 15. if any part or application of Laws 2014, ch. 35 is held in- 

Effective dates. — Laws 2014, ch. 35, § 17 provided valid, the remainder or its application to other situations 
that Laws 2014, ch. 35, § 15 was effective July 1, 2014. or persons shall not be affected. 


10-12B-16. Group insurance; continuation. 


If the provisions of the Retiree Health Care Act [Chapter 10, Article 7C NMSA 1978] do not 
apply to a retired member, that retired member may continue to be insured under the provisions 
of any state group insurance plan in effect at the time of retirement or under the terms of any 
separate subsequent state group insurance plan, if the retired member pays the entire periodic 
premium charges for such insurance and consents to have the periodic premium charges deducted 
from the retired member's pension. 


History: Laws 1992, ch. 111, § 16. 


10-12B-17. Suspension or forfeiture of benefits. 


A. Ifia member retires and is subsequently employed by any employer covered by any state 
system or the educational retirement system, the retired member's pension shall be suspended 
effective the first day of the month following the month in which the subsequent employment 
begins. The suspended pension of a previously retired member shall resume and be effective the 
first day of the month following the month in which the member leaves office or terminates the 
subsequent employment, 
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B. The right to receive a pension pursuant to the provisions of the Judicial Retirement Act 
shall be forfeited if the member is removed from office pursuant to the provisions of Article 6, Sec- 
tion 32 of the constitution of New Mexico and the member's only entitlement from the fund shall 
be the refund of the member's own contributions. 


History: Laws 1992, ch. 111, § 17. 


10-12B-18. Adjustment of pension. 


A. If payment of a pension or other retirement benefit causes a decrease in the amount of mon- 
etary payments or other needs-based benefits due to a payee from any other governmental agency, 
the pension or other retirement benefit shall be reduced for the period during which the pension or 
other retirement benefit prevents payment of another needs-based benefit to result in payment of 
the maximum amount possible by the association and the other governmental agency to the payee. 
Any amounts that would otherwise be paid out that are not paid in accordance with the provisions 
of this section shall not be recoverable by a payee at any later date. 

B. If there is a change in the effect of pension or other, retirement benefit on any monetary 
payments or other needs-based benefits due to a payee from any other governmental agency, the 
pension or other retirement benefits shall be adjusted to result in the maximum total benefit to 
the payee. In no event shall any pension be increased in an amount greater than that authorized 
by the Judicial Retirement Act. 

C. The provisions of this section are mandatory and shall not be waived or declined by a payee. 
Each payee shall provide the association with all information necessary for the association to 
carry out the requirements imposed by this section. 

D. Ifthe payee fails to provide all the facts necessary to comply with the requirements imposed 
by this section, and payment of a pension or other retirement benefit is made without making the 
adjustment required by this section, neither the board, the executive director nor any officer or 
employee of the association or the board shall be liable to any third party because the adjustment 
was not made as required. 

E. As used in this section: 

(1) "pension" means a normal retirement, survivor or disability retirement pension pay- 
able to a retired member or purVivor beneficiary pursuant to the Judicial Retirement Act; 

(2). "governmental agency" means the federal government, any department or agency 
of the federal government, any state and any sig Sole agency or political subdivision of a 
state; 

(3) "total benefits" means pensions plus any a ae monetary payments or other needs- 
based benefits due to the payee from any governmental agency; 

(4) "needs-based benefit" means monetary or other benefits for which a determination of 
eligibility is based upon the recipient's level of income and resources; and 

(5) "payee" means a retired member or the refund beneficiary or survivor beneficiary of a 
retired member. i 


History: Laws 1995, ch. 115, § 4; 1997, ch. 189, § 13. The 1997 amendment, effective June 20, 1997, in Sub- 
. section D, deleted "retirement" preceding "board" in two 
places and substituted "director" for "secretary". 


10-12B-19. Corrections of errors and omissions; estoppel. 


A. Ifan error or omission results in overpayment to a member or beneficiary of a member, the 
association shall correct the error or omission and adjust all future payments accordingly. The as- 
sociation shall recover all overpayments made for a period of up to one year prior to the date the 
error or omission was discovered. 

B. A person who is paid more than the amount that is lawfully due him as a result of fraudu- 
lent information provided by the member or beneficiary shall be liable for the repayment of that 
amount to the association plus interest on that amount at the rate set by the board plus all costs 
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PUBLIC OFFICERS AND EMPLOYEES 


10-12C-1 


of collection, including attorney fees if necessary. Recovery: of such overpayment shall extend back 
to the date the first payment was made based on the fraudulent information. 

C. \Statements of fact or law made by board members or employees of the board or ths asso- 
ciation shall not estop the ee odes or the association from acting in accordance with the applicable 


statutes. 


History: Laws 1995, ch. 115, § 5; 1997, ch. 189, § 14. 
The 1997 amendment, effective June 20, 1997, in Sub- 
section A, in the first sentence, deleted "in an application 


or its supporting documents" preceding "results" and 
added the language beginning "the association" and made 
a stylistic change in Subsection B. 


ARTICLE 12C 


Magistrate Retirement 


Searan ro: 

10-12C-1. Short title. 

10-12C-2, Definitions, 

10-12C-3.: Magistrate retirement fund established; ad- 

ministration of fund; accounting funds. 

10-12C-4, Membership, 

10-12C-5, Service credit; reinstatement of forfeited ser- 
vice; prior service; military service. 

10-12C-6. Refund of contributions. 

10-12C-7. Funds not subject to legal.process; division. of 
funds as community property; legal pro- 
cess to satisfy child support obligations. 

10-12C-8. Age and service credit requirements for nor- 
mal retirement. 

10-12C-9, Amount of pension, 


10-12C-1. Short title. 
Chapter 10, Article 12C NMSA 1978 may be 


History: Laws 1992, ch,.118, § 1; 2011, ch. 178, § 10... 


The 2011 amendment, effective July 1, 2011, changed 
the statutory reference to the act. 

Temporary provisions. — Laws 2011, ch. 178, § 15 
provided that for the purposes of calculating employee 
and employer contributions due after June 30, 2011, in 
determining whether an employee has an annual salary 


greater or less than twenty thousand dollars ($20,000),;-» . 


the employee's annual salary shall be the employee' s base 
hourly rate at the time the contribution is made multi- 
plied by the number of compensable hours for a full-time- 
equivalent in the employee's position at the time the con- 
tribution is made as determined by the employer; provided 
that the department of finance and administration shall 
determine the number of compensable hours for a full- 
time-equivalent in the employee's position for employees 
who are: members in a retirement program provided for 
in the Public Employees Retirement Act, the Magistrate 
Retirement Act or the Judicial Retirement Act. 

Laws 2011, ch. 178, § 16, provided that notwithstanding 


a provision of Laws 2011, Chapter 178 to the contrary, the | 


employer and employee contribution rates required by this 
act for the period from July 1, 2011 through June 30, 2012 


shall continue for the period from July 1, 2012 through © 
June 30, 2018 if, after:the last consensus revenue forecast | 


before the beginning of the second session of the fiftieth 
legislature, the secretary of finance and administration 
certifies to the retirement board of the public employees 


retirement association, the educational retirement board 
and the legislative finance committee that, according to | 


the consensus revenue forecast: 


‘Sec. 


10-12C-10... Member contributions; tax treatment. 
10-12C-11... Employer contributions, 

10-120-12. Disability retirement pension. 
10-12C-13. Survivor's pension. 


. 10-12C-13.1.,, Election form of pension, 


10-12C-13.2. Form of pension payment, 

10-12C-13.3. Death before retirement; survivor pension. 

10-12C-14. Cost-of-living adjustment. 

10-12C-14.1. Qualified pension recipient; cost-of- living 
adjustment wait period; declining increase. 

10-12C-15. Group insurance; continuation. 

10-12C-16. Suspension or forfeiture of benefits. 

10-12C-17, Adjustment of pension, 


: 10-12C-18, Correction of errors and omissions; estoppel. 


cited as the "Magistrate Retirement Act". a 


(1). general fund revenues in fiscal year 2012 will be 
less than one hundred million dollars ($100,000,000) 
more than the general fund revenue forecast reflected in 
the fiscal year 2012 state budget; and 

(2) at the end of fiscal year 2012, the total amount i in 
the state reserve funds will be less than five percent of 


~ the total general fund appropriations for fiscal year 20 i“ 


ANN OTATIONS 


Impairment of contract and repeal of tax ex- 
emption. — Because no private contractual rights were 
granted by the retirement plan, there was no impairment 
or breach of contract resulting from the 1990 repeal of the 
tax exemption provision contained in former Section 10- 
12A-12 NMSA 1978 and, although the plan conferred 
property rights that vested upon accumulating minimum 
earned service credits, those rights did not include the 
right to receive pension benefits exempt from tax. Pierce v. 
State, 1996-NMSC-001, 121 N.M. 212, 910 P.2d 288. 

Due process and repeal of tax exemption. — Be- 
cause. the retirement plan provided no contractual or 
vested right to receive an irrevocable tax exemption, 
there was no constitutionally protected private interest 
in the tax exemption and there was.no due process vio- 
lation when the exemption was repealed. Pierce v. Seare, 
1996-NMSC-001, 121 N.M..212, 910 P.2d 288... 

Am. Jur. 2d, A.L.R, and C.J.S. references, — 46. 3A, 
Jur, 2d Judges 8 59. 

‘48A C.J.S. Judges § 85. 4 
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10-12C-2. Definitions. 


As used in the Magistrate Retirement Act: , | 

A. "association" means the public employees retirement association provided for in the Public 
Employees Retirement Act [Chapter 10, Article 11 NMSA 1978]; 

B. "board" means the retirement board provided for in the Public Employees Retirement Act; 

C. "dependent child" means a natural or adopted child who is physically or mentally incapable 
of financial self-support, regardless of age; 

D. "educational retirement system" means the retirement system provided fori in the Educa- 
tional Retirement Act [Chapter 22, Article 11 NMSA 1978]; 

_ E,. "effective date of retirement" means the first day of the month following the month in which 
the member met all requirements for retirement; 

F, “final average salary" means the amount that is one-sixtieth of the greatest aggregate 
amount of salary paid a member for sixty consecutive, but not necessarily continuous, months of 
service credit; 

G. "former member" means a person no longer in office who was previously covered pursuant to 
the provisions of Sections 10-12A-1 through 10-12A-13 NMSA 1978, but who has not retired pursu- 
ant to the provisions of the Magistrate Retirement Act and who has received a refund of member 
contributions pursuant to the provisions of Sections 10-12C-1 through 10-12C-18 NMSA 1978; 

H. "fund" means the magistrate retirement fund; 

I, "magistrate" means a magistrate judge; 

J. "member" means any magistrate who is in office and covered Fraeerbha to the provisions of 
the Magistrate Retirement Act, or any person no longer in office who was previously a magistrate 
covered pursuant to the provisions of the Magistrate Retirement Act, who has not retired and who 
has not received a refund of member contributions from the fund; 

K. "member contributions" means the amounts deducted from the salary of a member and 
credited to the member's individual account, together with interest, if any, credited thereto; 

L.. "minor child" means a natural or ede child who has not reached his pienteant birthday 
and who has nat been emancipated by marriage or. otherwise; 

M. . "pension" means a series of monthly payments.to a retired member. or survivor beneficiary 
pursuant to the provisions of the Magistrate Retirement Act; 

N. "refund beneficiary".means a person designated by the member, in writing in the form pre- 
scribed by the association, as the person who would be refunded the member's accumulated mem- 
ber contributions payable if the member dies and no survivor pension is payable, or as the person 
who would receive the difference between pension paid and accumulated member contributions 
if the.retired member dies before receiving in pension payments the amount of the accumulated 
member contributions; 

O. "retire" means to: 

(1) terminate employment with all employers covered by any aiaia system or the educa- 
tional retirement system; and 
(2) receive a pension from one state system or the educational retirement Serer 

P. "retired member" means a person who has met all requirements for retirement and who is. 
receiving a pension from the fund; 

Q. "salary" means the base salary or wages paid a member, including longevity pay, for per- 
sonal services rendered; provided that salary does not include overtime pay; allowances for hous- 
ing, clothing, equipment or travel; payments for unused sick leave, unless the unused sick leave 
payment is made through continuation of the member. on the regular payroll for the period repre- 
sented by that payment; and any other form,of remuneration not specifically designated by law as 
included in salary pursuant to the provisions of the Magistrate Retirement Act; 

R. "state system" means the retirement programs provided pursuant to the provisions of the 
Public Employees Retirement Act, the Magistrate Retirement Act and the Judicial Retirement Act 
[Chapter 10, Article 12B NMSA 1978]; 

S. "surviving spouse" means the spouse to whom the member was married at the time of the 
member's death; 
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T. "survivor beneficiary" means a person who receives a pension or whojhas been'designated to 
be paid a pension as a result of the death of a member or retired member; and 

U. "years of service" means a period of time beginning on the date a person commences to hold 
office as a magistrate because of appointment or election and ending on 'the date a person ceases 
to hold office as a magistrate because of expiration of the magistrate's term, woluntary resignation, 
death or disability and shall include any fractions of years of service. 


History: Laws 1992, ch. 118, § 2; 2003, ch. 81, § 4; The 2003 vatnesit anders effective July 1, 2003, in Sub- 


2014, ch. 39, § 2; 2014, ch. 43, § 2. section F substituted "covered" for "a magistrate" follow- | 

The 2014 ‘amendment, effective July 1, 2014, datined ing "who. was previously" near the beginning, and added 
"final average salary" to increase the number of years "pursuant to the provisions of Sections 10-12C-1 through 
used to calculate the final average salary; and added Sub- 10-12C-18 NMSA 1978" at the end; deleted "or a metro- . 
section F. politan court" following "magistrate" near the end of Sub- 

Laws 2014, ch. 39, § 2 and Laws 2014, ch, 48, § 2, both section H; substituted "and" for "or" following "eighteenth 
effective July 1, 2014, enacted identical amendments to’ birthday" near the middle of Subsection K; and substi- 
this section. The section was set out as amended by Laws: tuted "would receive" for "received" near the middle of 
2014, ch. 43, § 2. See 12-1-8 NMSA 1978. Subsection M. 


Severability. — Laws 2014, ch. 43, § 16 provided that 


if any part or application of Laws 2014, ch. 43 is held in- ANNOTATIONS 
valid,'the remainder or its application to other situations Amoguar 2d, ALR. and C.J.8; references. — What 
or persons shall not be affected, constitutes: "salary," "wages," "pay," or the like, within 


_ pension law basing benefits thereon, 91 A,L,R.5th 225, 


10-12C-3. Magistrate retirement fund established; administration of 
fund; accounting funds. 


A. There is established in the state treasury the "magistrate retirement fund". The fund is 
comprised of money received from docket fees of magistrate courts, employer and member con- 
tributions and any investment earnings on fees and ‘contributions. The board is the trustee of the 
fund and shall administer and invest the fund. Investment of the fund shall be conducted pursu- 
ant to the provisions of the Public Employees Retirement Act [Chapter 10, Article 11 NMSA 1978]. 
The provisions of the Magistrate Retirement Act shall be administered by the board. The board is 
authorized to promulgate rules. Expenses related to the investment of the fund and administra- 
tion of the Magistrate Retirement Act shall be paid from the fund: 

B. For purposes of this section, the accounting funds shall be known as the "member contri- 
bution fund", "employer's accumulation fund", "retirement reserve fund" and "income fund". The 
maintenance of separate accounting funds shall not require the actual segregation of the assets 
of the fund: 

C. The accounting funds provided for in this section ‘are tras funds and shall be used only for 
the purposes provided for in the Magistrate Retirement Act. 

D. The member contribution fund is the accounting fund in which shall be“accumulated con- 
tributions of members and from which shall be made refunds and transfers of accumulated mem- 
ber contributions as provided in the Magistrate Retirement Act. The member's court shall cause 
member contributions to be deducted from the salary of the member and shall remit the deducted 
member contributions to the association in accordance with procedures and schedules established 
by the association. The association may assess an interest charge and a penalty charge on any late 
remittance. Each member shall be deemed to’ consent and agree to the deductions made and pro- 
vided for in this section. Contributions by members shall be credited to the members' individual 
accounts in the member contribution fund. A member's accumulated member contributions shall 
be transferred to the rétirement reserve fund when a pension becomes payable. 

EK. The employer's accumulation fund is the accounting fund in which shall be accumulated the 
contributions paid by the state through the administrative office of the courts. The state, through 
the administrative office of the courts, shall remit its contributions to the association in accor- 
dance with procedures and schedules established by the association. The board ie assess an 
interest coer ee and a penalty pret on any late itary tap 
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F. The retirement reserve fund is the accounting fund from which;shall be paid all pensions 

to retired members and survivor beneficiaries and. all residual refunds to refund beneficiaries of 
retired members and survivor beneficiaries. 
..G.. Each-year, following receipt of the report of the annual actuarial-valuation, the excess, 
if any, of the reported actuarial present value of pensions being paid and likely to be paid to 
retired members and survivor beneficiaries and residual refunds likely to be: paid to refund 
beneficiaries of retired members and: survivor beneficiaries over the balance:in the retirement 
reserve fund shall be transferred to the retirement reserve fund wrloin the employer's accumula- 
tion fund. 

H. The income fund : is thd accounting fund to ehbachi shall be creditied all interest, dividends, 
rents and other income from investments of the fund, all gifts and bequests, all unclaimed member 
contributions and all other money the disposition: of which is not specifically provided for in the 
Magistrate Retirement Act; Expenses related to the administration of the pareiate) Retirement 
Act shall be paid for from the income fund. i 

I. . The association shall. at leastannually distribute all or a ortiiiti of the balance in the income 
fund to the member contribution fund; the retirement reserve fund andithe employer's accumula- 
tion fund. Distribution rates ball be determined by the. board and may vary for the respective 
accounting funds... 


History; Laws 1992, ch. 118,:§ 3; 1995, ch. 115, § 11; The 1995 amendment, effective June 16, 1995, sub- 


2008, ch. 81, § 5. stituted "member" for "employee" in the second sentence 

The 20038 ‘amendment, effective July 1, 2003, in Sub- in Subsection A; deleted the former last two sentences in 
section A deleted "and metropolitan" following "fees of Subsection D, relating to death of a member; and made a 
magistrate" near the beginning and deleted. "and regula- minor stylistic change in Subsection D, 


tions" following "promulgate rules" near the end. 


10-12C-4. Misaiberahi i 


Every magistrate while in office shall haskine a heer and shall be subjeae to the provisions 
of the Magistrate Retirement Act; provided, however, that a magistrate who, prior to July 1, 2014, 
applied for and received an exemption from membership shall not become a member until such 
exemption ends. A magistrate WHo4 is retired under any state peystent or the educational retirement 
system shall: 

A: pay the applicable member contributions and the state, through the administrative office of 
the courts, shall pay the applicable employer contributions as provided pursuant to the Magistrate 
Retirement Act; and 

B. not accrue a service credit and shall not be eligible to purchase service credit nor to retire 
pursuant to'the Magistrate Retirement Act. 


History: Laws 1992, ch. 118, § 4; 2014, ch. 39, § 3; association within ninety days of taking office", deleted 


2014, ch. 48, § 3. fy the former second sentence which provided for an exemp- 
The 2014 amendment, effective July 1, 2014, elimi- tion from membership in the magistrate retirement sys- 
nated the optional exemption from membership in the tem, added the second sentence, including Subsections A 
magistrate retirement’ system; required ‘membership; in.’ © and B, and deleted the former third sentence which pro- 
the first sentence, deleted,the former language which pro- vided for-the resumption of membership.upon revocation 
vided an exception for magistrates who elected to be cov- , of the exemption. 
ered by the Public Employees Retirement Act and magis- © Laws 2014, ch. 39, § 3 and Laws 2014, ch. 43, § 3, both 
trates who previously retired pursuant toa state system’ effective July 1, 2014, enacted identicaliamendments to 
or the educational retirement system; after "Every magis- this ‘section. The section was set out. as amended: by Laws 
trate", added "while", after "while in office", deleted "on or 2014, ch. 43, § 3. See 12-1-8 NMSA 1978. 
after the effective date of the Magistrate Retirement Act", Severability. — Laws 2014, ch. 48, § 16 provided that 
after "become a member", deleted "upon appointment or if any part or application of Laws 2014, ch. 43 is held in- 
election to that office", and after "Magistrate Retirement valid, the remainder or its.application to other situations 
Act", deleted "upon taking office; unless a written appli- or persons shall not be affected. 


cation for exemption from membership is filed with the 
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10-12C-5. Service credit; reinstatement of forfeited service; prior | 
service; military service. | 


A. Personal service rendered by a member shall be avedited to: the member's service credit 
account in accordance with board rules and regulations. Service shall be credited to the nearest 
month, In no case shall any member be credited with a year of service for less than twelve months 
of service in any calendar year or more than a month of service for all service in any calendar 
month or more than a year of service for all service in any calendar year. 

B. Service credit shall be forfeited if a member leaves office and withdraws the ‘metiber' 8 ac- 
cumulated member contributions. A member or former member who is a member of another state 
system or the educational retirement system who has forfeited service credit by withdrawal of 
member contributions:may reinstate the forfeited service credit by repaying the amount with- 
drawn plus compound interest from the date of withdrawal to the:date of repayment at a rate set 
by the board. Withdrawn member contributions may be repaid in increments of one year in accor- 
dance with procedures established by the board. Full payment'of each one-year increment shall be 
made in a single lump-sum amount in accordance with procedures established by the board. 

C. Service credit that a member would have earned if the member had not elected to be ex- 
cluded from membership may be purchased if the member pays the purchase cost determined 
pursuant to the provisions of Subsection F of this section. 

D. A member who during a term of office enters a uniformed service of the United States shall 
be given service credit for periods of service in the uniformed services subject to the following con- 
ditions: 

(1) the member returns to office within ninety days following feemimiatiby of the period of 
intervening service in the uniformed services or the affiliated employer certifies in writing to the 
association that the member is entitled to reemployment rights under the federal Uniformed Ser- 
vices Employment and Reemployment Rights Act of 1994; 

(2) the member retains membership in the association during the ae, of service in the 
uniformed services; 

(3) free service credit shall not be given for periods of edienaeaiclas service in the chemi 
services following voluntary reenlistment. Service credit for such periods shall only be given after 
the member pays the association the sum of the contributions that the person would have been 
required to contribute had the person remained continuously employed throughout the period of 
intervening service following voluntary reenlistment, which payment shall be made during the 
period beginning with the date of reemployment and whose duration is three times the period of 
the person's intervening service in the uniformed services Sua voluntary reenlistment, not to 
exceed five years; 

(4) service credit shall not be given for vataae of intervening service in the uniformed 
services that are used to obtain or increase a benefit from another state system or the retirement 
program provided under the Educational Retirement Act [Chapter 22, Article 11 NMSA 1978]; and 

(5) the member must not have received a discharge or separation from uniformed service 
under other than honorable conditions. 

Notwithstanding any provision of this plan to the contrary, contributions, benefits and service 
credit with respect to qualified military service will be provided in accordance with Section 414(u) 
of the Internal Revenue Code of 1986, as amended. 

E. .Aemember who entered a uniformed service of the United States may purchase service 
credit for periods of active duty in the uniformed services, subject to the following conditions: 

(1) the member pays the purchase cost determined RBREUAN to the provisions of Subsec- 
tion F of this section; 

(2) the member has the Belisle minimum noninae of years of service credit accrued ac- 
cording to the provisions of the Magistrate Retirement Act; 

(3) the aggregate amount of service credit purchased pursuant to the provisions of this 
subsection does not exceed five years, reduced by any period of service credit acquired for military 
service under any other provision of the Magistrate Retirement Act; 
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(4) service credit may not be purchased for periods of service in the uniformed services 
that are used to obtain or increase a benefit from another retirement program; and 

(5) the member must not have received:a discharge or separation from uniformed service 
under other than honorable conditions. 

F. The purchase cost for each year of service credit nxehiaedd pursuant to the provisions of this 
section shall be the increase in the actuarial present value of the pension of the member under the 
Magistrate Retirement Act as a consequence of the purchase, as determined by the association. 
Full payment shall be made in a single lump-sum amount in accordance with procedures estab- 
lished by the board. Except as provided in Subsection G of this section, seventy-five percent of the 
purchase cost shall be considered to be employer contributions and shall not be refunded to the 
member in the event of cessation. of membership. 

G. A member shall be refunded, after retirement and upon written request filed with the as- 
sociation, the portion of the purchase cost of service credit purchased pursuant to the provisions 
of this section that the association determines to have been unnecessary to provide the member 
with the maximum pension applicable to the member. The association shall not pay interest on the 
portion of the purchase cost refunded to the member. 

H. At any time prior to retirement, a member may purchase service credit in monthly incre- 
ments, subject to the following conditions: | 

(1) the member has the applicable minimum number of years of service credit acquired as 
a result of personal service rendered under the Magistrate Retirement Act; 

(2). the aggregate amount of service credit purchased pursuant to this subsection does not 
exceed one year; 

(3) the member pays ‘full artuatial present value of the amount . of the increase in the 
member's pension as a consequence of the purchase, as determined by the association; 

(4). the member pays the full cost of the purchase within sixty days of the date the member 
is informed of the amount of the payment; and 

(5) the purchase of service credit under this subsection cannot be amr; to exceed fie, pet 
sion maximum. 


History: Laws 1992, ch. 118, § 5; 1997, ch. 189, § 15; Laws 2014, ch. 39, § 4 and Laws 2014, ch. 48, § 4, both 


2007, ch. 184, § 1; 2014, ch. 39, § 4; 2014, ch. 43, § 4. effective July 1, 2014, enacted identical amendments to 
Cross references. — For the federal Uniformed Ser- this section. The section was set out as amended by Laws 

vices Employment and Reemployment Rights Act, see 38 2014, ch. 43, § 4. See 12-1-8 NMSA 1978. 

US.C.S. § 4801 et seq: Severability. — Laws 2014, ch. 43, § 16 provided that 
For Section 414(u) of the federal Internal. Revenue if any part or application of Laws 2014, ch. 43 is.held in- 

Code, see 26 U.S.C.S. § 414(u). valid, the remainder or its application to other situations 
The 2014 amendment, effective July 1, 2014, pro- or persons shall not be affected. 

vided for the purchase of service credit if a member has The 2007 amendment, effective June 15, 2007, added 

the applicable minimum number of years of service credit Subsection H., 

in the magistrate retirement system; in Subsection D, in The 1997 amendment, effective June 20, 1997, re- 

Paragraph (1), after "reemployment rights under the", wrote Subsection D; and in Subsection E, in the introduc- 

added "federal"; in Subsection EH, in Paragraph (2), after _ tory language, substituted "a uniformed" for "an armed" 

"the member has", deleted "five or more" and added "the and inserted "in the,uniformed services", rewrote Para- 

applicable minimum number of"; and in Subsection H, in graph (4), added Paragraph (5) and made related stylistic 

Paragraph (1), after "the member has", deleted "at least changes. 


five" and added'"the applicable minimum number of", 


10-12C-6. Refund of contributions. 


A. If a member leaves office, the member may, with the written consent of the member's 
spouse, if any, withdraw the member's accumulated member contributions, upon making writ- 
‘ten request in a form prescribed by the association. Upon written request of the member in the 
form prescribed by the association, a refund of member contributions may be made by a trustee- 
to-trustee transfer of the contributions from the member contribution fund directly to another 
qualified plan as allowed by the Internal Revenue Code of 1986. Withdrawal of member contri- 
butions shall result in forfeiture of the service credit accrued for the period during which the 
contributions were made. 
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-B. -A member shall, upon commencement of membership, designate a refund beneficiary who 
shall receive the:refund of the member contributions, plus interest if any, if the member dies 
and no survivor pension is payable. If the member is married at the time of designation, written 
spousal consent shall be required if the designated refund beneficiary is a person other than: the 
spouse. Marriage subsequent to the designation shall automatically revoke a previous designa- 
tion, and the spouse shall become’ the refund beneficiary unless or until another designation is 
filed with the association. Divorce subsequent to the designation shall automatically revoke des- 
ignation of the former spouse as refund beneficiary, or the right of the former spouse to be refund 
beneficiary if no designation has been filed, and the refund shall be paid to the deceased member's 
estate unless the member filed a designation of refund beneficiary subsequent to the divorce; The 
refund shall be paid to the refund beneficiary named in the most recent designation of refund 
beneficiary on file with the-association unless that: beneficiary is deceased. If there is not a living 
refund beneficiary named in the.most recent designation of refund beneficiary on file with the:as- 
sociation, the deceased member's accumulated member contributions shall be paid to the estate of 
the deceased member. | . 


History: Laws 1992, ch. 118, § 6; 1995, ch, 115, § 12. The 1995 amendment, effective June 16, 1995, re- 


Cross references, — For the federal Internal Revenue wrote this section to the extent that a detailed comparison 
Code, see 26 U.S.C. § 1 et seq. . is impracticable. 


10-12C-7. Funds not subject to legal process; division of funds as | 
community property; legal process to satisfy child support 
obligations. 


A. _Exceptias provided:in:Subsections:'B and’ C€ of this section, none of the money, pensions or 
other benefits provided pursuant to the provisions of the Magistrate Retirement Act shall be as- 
signable either in law or in equity or be subject to execution, levy, attachment, paniisament or 
other legal process. 

B. Acourt of competent jurisdiction, solely for the purposes of effecting a division of conden 
property in a divorce or legal separation proceeding, may provide by appropriate order for a ‘deter- 
mination and division of a community interest in the pensions or other benefits provided for in the 
Magistrate Retirement Act. The court shall fix the manner in which warrants are issued, may or- 
der direct payments to a person with a community interest in the pensions or other benefits, may 
require the election of a specific form of payment and designation of a specific survivor beneficiary 
or refund beneficiary and.may restrain the refund of accumulated member contributions. Pay- 
ments made pursuant to‘such orders shall only be made when member contributions are refunded 
or a pension is payable in accordance with the provisions of the Magistrate Retirement Act. The 
court shall not alter the manner.in which the amount of pensions or other benefits is calculated 
by the association or cause any increase in the actuarial pee value of the pensions or otlier 
benefits to be paid by the association. 

C. Acourt of competent jurisdiction, solely for the purposes of enforcing current or delinquent 
child-support obligations, may provide by appropriate order for withholding amounts due in satis- 
faction of current or delinquent child-support obligations from the pensions or other benefits pro- 
vided for in the Magistrate Retirement Act and for payment of such amounts to third parties. The 
court shall not alter the manner in which the amount of pensions or other benefits is calculated by 
the association. The court shall not cause any increase in the actuarial present value of the pen- 
sions or other benefits to be paid from the fund, Payments made pursuant to such orders:shall only 
be made when member contributions are refunded or,when a pension is payable in accordance 
with the provisions of the Magistrate Retirement Act. In no case shall more money be paid out, 
either in a lump:sum or in monthly pension payments, of the fund in enforcement. of current or 
delinquent child-support obligations than would otherwise be payable at that time. 


History: Laws 1992, ch, 118, § 7; 1995, ch, 115, § 13. For nto icathat from legal Judicial Retirement Act fe 
Cross references. — For exemption from legal process efits, see 10-12B-7 NMSA 1978. 
for Public Employees Retirement Act benefits, see 10-11- For exemption from legal process for Educational Re- 
1385 NMSA 1978, tirement Act benefits, see 22-11-42 NMSA 1978. 
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For exemption from legal process for interest from state 


police pension fund, see 29-4-10 NMSA 1978, 

For exemption from legal process for married persons or 
heads of households, see 42-10-1 NMSA 1978. — 

For rules governing garnishment and writs of execution 
in the district, magistrate, and metropolitan courts, see 
Rules 1-065.1, 2-801, and 3-801 NMRA, respectively. 

For form for claim of exemptions on executions, see Rule 
4-803 NMRA. 

For form for order on claim of exemption and order.to 
pay in execution proceedings, see Rule 4-804 NMRA. _ 

For form for application for writ of garnishment and af- 
fidavit, see Rule 4-805 NMRA. 

For form for notice of right to claim exemptions from 
execution, see Rule 4-808A NMRA, 


MAGISTRATE RETIREMENT 


10-12C-9 


For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA. 

The 1995 amendment, effective June 16, 1995, in Sub- 
section B, inserted "in a divorce or legal separation proceed- 
ing" in the first sentence, and "election of a specific form 
of payment and" in the second sentence, inserted the third 
sentence, and substituted "by the association" for "from the 
fund" at the end of the last sentence; and, in Subsection C, 
substituted "member contributions are refunded or when a 
pension is payable in accordance with the provisions of the 
Magistrate Retirement Act" for "the member leaves office 
and requests a refund of contributions or when the mem- 
ber retires" in the next-to-last sentence and "pension pay- 
ments" for "benefits" in the last sentence, 


10-12C-8. Age and service credit requirements for normal retirement. 


A. For a magistrate who was a member on June 30,2014, the age and service credit require- 
ments for retirement provided for in the Magistrate Retirement Act are: 
(1) age sixty-five years or older and five or more years of service credit; 
(2) age sixty years or older and fifteen or more years of service credit; or 
(3) any age and twenty-four or more years of service credit. 
B. Fora magistrate who initially became a member on or after July 1, 2014, the age and service 
requirements for normal retirement provided for in the Magistrate Retirement Act are: 
(1) age sixty-five years or older and eight or more years of service credit; 
(2) age sixty years or older and fifteen or more years of service credit; or 
(3) any age and twenty-four or more years of service credit. 


C. Except for’a member who is retired under any state system or the educational Taelveriihit 
system, if a member leaves office for any reason, other than removal pursuant to Article 6, Sec- 
tion 32 of the constitution of New Mexico before meeting the age and service credit requirements 
for retirement pursuant to the provisions of this section and if that member leaves the member 
contributions on deposit in the fund, that member may apply for retirement when that mem- 
ber meets the age and service credit requirements for retirement pursuant to the provisions of 
the Magistrate Retirement Act or provisions of the Public Employees Retirement Reciprocity Act 
[Chapter 10, Article 13A NMSA 1978]. 

D. No member shall be eligible to receive a pension pursuant to the provisions of the Magis- 


trate Retirement Act while still in office. 


History: Laws 1992, ch. 118, § 8; 2014, ch. 39, § 5; 
2014, ch. 43, § 5. 

The 2014 amendment, effective July 1, 2014, changed 
the age and service requirements for normal retirement; 
in Subsection A, in the introductory sentence, added "For 
a magistrate who was a member on June 30, 2014"; in 
Subsection A, Paragraph (1), after "age", deleted "sixty- 
four" and added "sixty-five"; added Subsection B; in Sub- 
section C, at the beginning of the sentence, added "Except 
for a member who is retired under any state system or 
the educational retirement system", and at the end of the 


10-12C-9. Amount of pension. 


sentence, deleted "if enacted by the second session of the 
fortieth legislature of the state of New Mexico". 

Laws 2014, ch. 39, § 5 and Laws 2014, ch. 43, § 5, both 
effective July 1, 2014, enacted identical amendments to 
this section. The section was set out as amended by Laws 
2014, ch. 43, § 5, See 12-1-8 NMSA 1978. 

Severability. — Laws 2014, ch. 43, § 16 provided that 
if any part or application of Laws 2014, ch. 43 is held in- 
valid, the remainder or its application to other situations 


. or persons shall not be affected. 


A. Fora magistrate who was a member on June 30, 2014, the monthly pension is an amount 


equal to the sum of: 


(1). for service credit earned on or before June 30, 2014, the amount i is equuéll to one- ~twelfth of: 


seventy-five percent 
of salary recevied 
during last year in 
office prior to 
retirement 


X .05 X 


(number of years of 
service, not exceeding 
fifteen years, 

plus five years); and 
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(2) for service credit earned on and after July 1, 2014,an amount equal to one-sixtieth of 
the greatest aggregate amount of salary received for sixty consecutive, but not necessarily con- 
tinuous, months in office multiplied by the product of three and one-half percent times the sum of 
the number of years of service. 

B. Fora magistrate who initially HedHiie a member on or after July 1, 2014, the sabtih of 
monthly pension is equal to one-sixtieth of the greatest aggregate amount of salary received for 
sixty consecutive, but not necessarily. continuous, months in office multiplied by the product of 
three percent times the sum of the number of years of service. 

C. The amount of monthly pension under form of payment A for a pension. ncaa a pursuant 
to Subsection B of this section shall not exceed eighty-five percent of one-sixtieth of the greatest 
ageregate amount of salary received for sixty consecutive, but not necessarily continuous, months 
prior to the member leaving office. 

D. The amount of monthly pension payable for a pension calculated pursuant to Subsection A 
of this section shall not exceed eighty-five percent of one-sixtieth of the greatest aggregate amount 
of salary received for sixty consecutive; but not necessarily continuous, months prior to the mem- 
ber leaving office. A pension benefit determined punauant to this subsection shall not be less than 
the benefit earned as of June 30, 2014. 


History: Laws 1992, ch. 118, § 9; 2014, ch. 39,.§ 6; "of pension"; in Subsection A, added Paragraph (2); and 


2014, ch. 438, § 6. added Subsections B, C and D, 

The 2014 amendment, effective July 1, 2014, de- ' Laws 2014, ch. 39, § 6 and Laws 2014, ch. 43, § 6, both 
creased the pension multiplier for services credit earned effective July 1, 2014, enacted identical amendments to 
after June 30, 2014; increased, the maximum pension _ this section. The section was set out as amended by Laws 
benefit; in Subsection A, added the introductory sen- 2014, ch. 43, § 6, See 12-1-8 NMSA 1978. 
tence; in Subsection A, Paragraph (1), at the beginning Severability. — Laws 2014, ch. 43, § 16 provided that 
of the sentence, added "for service credit earned on or if any part or application of Laws 2014, ch. 43 is held in- 
before June 30, 2014", and after "the amount", deleted valid, the remainder or its application to other situations 


or persons shall not be affected. 


10-12C-10. Member contributions; tax treatment. 


A... On and after July 1,2014, members, while in office, shall contribute ten.and one-half per- 
cent of salary to the aaraber contribution fund. 

B. Upon implementation, the state, acting as employer of members covered pursuant to the 
provisions of the Magistrate Retirement Act, shall, solely for. the purpose of compliance with Sec- 
tion 414(h) of the Internal Revenue Code of 1986, pick up, for. the purposes specified in that sec- 
tion, member contributions required by this section for all annual salary earned by the member. 
Member contributions, picked up pursuant to the provisions of this: section shall be treated as 
employer contributions for purposes of determining income tax obligations under the Internal 
Revenue Code of 1986; however, such picked-up member contributions shall be included in the 
determination of the member's gross annual salary for all other purposes under federal and state 
laws. Member contributions picked up-pursuant to the provisions of this section shall continue to 
be designated member contributions for all purposes’ of the Magistrate Retirement Act and shall 
be considered as part of the member's annual salary for purposes of determining the amount of the 
member's contribution. The provisions of this section are mandatory, and the member shall have 
no option concerning the pick up or concerning the receipt of the contributed amounts directly 
instead of having the amounts paid by the employer to the retirement system. Implementation 
occurs upon authorization by the board. In no event may implementation occur other than at the 
beginning of a pay period applicable to the member. 


History: Laws 1992, ch. 118, § 10; 2004, ch. 101, § 2; and added "ten and one-half percent of salary"; and in 


2005, ch, 247, § 1; 2009, ch. 127, § 9; 2011, ch. 178, § 11; Subsection A, deleted former Paragraphs (1) and (2) which 
2014, ch. 39, § 7; 2014, ch. 48, § 7. provided a schedule of contribution rates. 
Cross references. — For Section 414(h) of the Internal Laws 2014, ch. 39, § 7 and Laws 2014, ch. 43, §°7; both 
Revenue Code of 1986, see 26 U.S.C. § 414(h), effective July 1, 2014, enacted identical amendments to 
The 2014 amendment, effective July 1, 2014, in- this section. The section was set out as amended by Laws 
creased contribution rates; in Subsection A, at the begin- 2014, ch. 43, § 7. See 12-1-8 NMSA 1978. ~ 
ning of the sentence, added "On and after July 1, 2014", Severability. — Laws 2014, ch. 43,.§ 16 provided that 
after "shall contribute", deleted "the following amounts" if any part or application of Laws 2014, ch. 43 is held 
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invalid, the remainder or its application to babar: situa- 
tions or persons shall not be affected. 

The 2011 amendment, effective July 1, 2011, for the 
period from July 1, 2011 through June 30, 2012, increased 
the member contribution rate for members whose annual 
salary is more than twenty thousand dollars. 

Temporary provisions. — Laws 2011, ch. 178, § 15 
provided that for the purposes of calculating employee 
and employer contributions due after June 30, 2011, in 
determining whether an employee has an annual salary 
greater or less than twenty thousand dollars ($20,000), 
the employee's annual salary shall be the employee's 
base hourly rate at the time the contribution is made 
multiplied by the number of compensable hours for a 
full-time-equivalent. in the employee's position at the 
time the contribution is made as determined by the 
employer; provided that the department of finance and 
administration shall determine the number of compen- 
sable hours for a full-time-equivalent in the employee's 
position for employees who are members in a retirement 
program provided for in the Public Employees Retire- 
ment Act, the Magistrate Retirement Act or the Judicial 
Retirement Act. 

Laws 2011, ch. 178, § 16, provided that notwithstanding 
a provision of Laws 2011, Chapter 178 to the contrary, the 
employer and employee contribution rates required by this 
act for the period from July 1, 2011 through June 30, 2012 


| MAGISTRATE RETIREMENT. 


10-12C-11 


shall continue for the period»from July 1, 2012 through 


» June 30, 2018 if, after the last consensus revenue forecast 


10-12C-11. Employer contributions. 


before the beginning of the second session of the fiftieth 
legislature, the secretary of finance and administration 
certifies to the retirement board of the public employees 


_retirement association, the educational retirement. board 


and the legislative finance committée that, according to 
the consensus revenue forecast: 

(1). general fund revenues in fiscal year 2012 will be 
less than one hundred million dollars ($100,000,000) 
more than the general fund.revenue forecast reflected in 
the fiscal year 2012 state budget; and 

(2) at the end of fiscal year 2012; the total amount in 
the state reserve funds will be less than five percent of 
the total general fund appropriations for fiscal year 2012. 

The 2009 amendment, effective July 1, 2009, in Para- 
graph (2) of Subsection A, added the exception at the end 
of the sentence. 

The 2005 amendment, effective July ibs 2005, provided 
the schedule of member contributions in Subsection A(1) 
and (2); and deleted former Subsection C. 

The 2004 amendment, effective July 1, 2004, amended 
Subsection A to increase the contribution rate from 5% to 
5 1/2% and added Subsection C making the increase in 
member contributions contingent upon a 6% salary in- 
crease for justices and judges. 


A. The state, through the administrative office of the courts, shall contribute to the fund fifteen 
percent of salary for each member in office, except that, from July 1, 2014 through June 30, 2015, 
the state contribution rate shall be eleven percent of salary for each member in office. 

B. Twenty-five dollars ($25.00) from each civil case docket fee paid in magistrate court and ten 
dollars ($10.00) from each civil jury fee paid in magistrate court shall be paid by the court clerk to 


- the employer's accumulation fund. 


History: Laws 1992, ch. 118, § 11; 2003, ch. 81, § 6; 

2005, ch, 247, § 2; 2009, ch. 127, § 10; 2011, ch, 178, 
§ 12; 2014, ch. 39, § 8; 2014, ch. 43, § 8. 
- The 2014 amendment, effective July 1, 2014, increased 
contribution rates; in Subsection A, after "shall contrib- 
ute", deleted "the following amounts" and after ."contrib- 
ute to the fund", added "fifteen percent of salary for each 
member in office, except that", after "from July 1", changed 
"2012" to "2014", after "through June 30", changed "2013" 
to "2015", and after "contribution rate shall be", deleted 
"nine and one-half" and added'"eleven"; and in Subsection 
A, deleted former Paragraphs (1) and (2)(a) and '(b), which 
provided a schedule of contribution rates, 

Laws 2014, ch. 39, § 8.and Laws 2014, ch, 43,-§ 8, both 
effective July 1, 2014, enacted identical amendments to 
this ‘section. The section was set out'as amended by Laws 
2014, ch. 43, § 8. See 12-1-8 NMSA 1978. 


Severability. — Laws 2014, ch. 43, § 16 provided that . 
if any part or application of Laws 2014, ch. 43 is held in- © 


valid, the remainder or its application to other situations 
or, persons shall not be affected. 

The 2011 amendment, effective July 1, “2011, de- 
creased the state contribution rate for the gr from 
July 1, 2011 through June 30, 2012. 

Temporary provisions. — Laws 2011, ch, 178, § 15 
provided that for the purposes of calculating employee 
and employer contributions due after June 30, 2011, in 
determining whether an employee has an annual salary 
greater or less than twenty thousand dollars ($20,000), 
the employee's annual salary shall be the employee's 
base hourly rate at the time the contribution is made 
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multiplied by the number of compensable hours for a full- 
time-equivalent in the employee's position at the time the 
contribution is made as determined by the employer; pro- 
vided that the department of finance and administration 
shall determine the number of compensable hours for a 
full-time-equivalent in the employee's position for employ- 
ees who are members in a retirement program provided 
for in the Public Employees Retirement Act, the Magis- 
trate Retirement Act or the Judicial Retirement Act. 

Laws 2011, ch. 178, § 16, provided that notwithstanding 
a provision of Laws 2011, Chapter 178 to the contrary, the 
employer and employee contribution rates required by this 
act for the period from July 1, 2011 through June 30, 2012 


shall continue for the period from July 1, 2012 through 


June 30, 2013 if, after the last consensus revenue forecast 
before the beginning of the second session of the fiftieth 
legislature, the secretary of finance and administration 
certifies to the retirement board of the public employees 
retirement association, the educational retirement board 
and the legislative finance committee that, according to 
the consensus revenue forecast: 

(1) general fund revenues in fiscal year 2012 will be 
less than one hundred million dollars ($100,000,000) 
moré than the general fund revenue forecast reflected in 
the fiscal:year 2012 state budget; and 

(2) at the end of fiscal year 2012, the total amount in 
the state reserve funds willbe less than five percent of 
the total general fund appropriations for fiscal year 2012. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section A(2), added the exception at the end of the sen- 
tence. 
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The 2005 amendment, effective July 1, 2005, provided The 2008 amendment, effective July 1, 2003 deleted 
the schedule of state contributions in Subsections A(1) "or metropolitan" following "in magistrate" twice in Sub- 
and (2). section B. 


10-12C-12. Disability retirement pension. 


A. A magistrate with the applicable minimum number of years of service credit accrued pursu- 
ant to the provisions of the Magistrate Retirement Act who becomes unable to carry out the duties of 
that office due to physical or mental disability shall, upon determination of the disability and relin- 
quishment. of office, receive a pension from the fund so long as the disability continues. Determina- 
tiomof disability shall be made by the board in accordance with the provisions of the Public Employ- 
ees Retirement Act [Chapter 10, Article 11 NMSA 1978] and rules promulgated pursuant to that act. 

B,.. The amount of the pension shall be calculated using the formula for normal retirement set 
out in Section 10-12C-9 NMSA 1978. 

C. The applicable service credit requirement shall be waived if the board finds the disability to 
have been the natural and proximate result of causes arising solely and exclusively out of and in 
the course of the member's performance of duty as a magistrate, and the amount of pension shall 
be computed as if the member had the applicable minimum number of years of service credit as a 
magistrate. 


History: Laws 1992, ch. 118, § 12; 2014, ch. 39, § 9; the member had", deleted "five" and added "the applicable 
2014, ch. 43, § 9. minimum number of". 

The 2014 amendment, effective July 1, 2014, based the Laws 2014, ch. 39, § 9 and Laws 2014, ch. 48, § 9, both 
disability pension on the applicable minimum number of effective July 1, 2014, enacted identical amendments to 
years of service credit; in Subsection A, after "magistrate this section. The section was set out as amended by Laws 
with", deleted "five" and added "the applicable minimum 2014, ch. 48, § 9, See 12-1-8 NMSA 1978. 
number of", and after "minimum number of years" deleted Severability. — Laws 2014, ch. 43, § 16 provided that 
"or more"; and in Subsection C, after "The", deleted "five- if any part or application of Laws 2014, ch. 43 is held in- 


year" and added "applicable", and after "computed as if valid, the remainder or its application to other situations 
' or persons shall not be affected. 


10-12C-13. Survivor's pension. 


Fora member whose initial term in office began prior to July 1, 2014: 

A. unless the member has designated a survivor beneficiary in accordance with Subsection B 
of this section, a survivor pension shall be paid for life to a member's or retired member's surviving 
spouse; 

B, the member may designate, in writing in a form prescribed by the association, a survivor 
beneficiary to receive the survivor's pension described in this section. If the member is married, 
a designation of survivor beneficiary other than the member's spouse may only be made with the 
written consent of the member's spouse. Marriage subsequent to a designation of survivor benefi- 
ciary shall automatically revoke the designation of survivor beneficiary. A designation of survivor 
beneficiary made pursuant to a court order issued under Section 10-12C-7 NMSA 1978 shall not 
require the consent of the member's spouse, if any, and shall not be revoked by the subsequent 
remarriage of the member. A designation of survivor beneficiary may be revoked by the member 
at any time prior to the member's retirement. If the member is married, a revocation of designa- 
tion of survivor beneficiary may only be made with the written consent of the member's spouse; 

C. if there is no surviving spouse and no designated survivor beneficiary or if. the surviving 
spouse dies while there:are still minor and dependent children of the member, the survivor's pen- 
sion shall be paid to all minor and dependent children, if any, of the member, in equal shares, so 
long as each child remains a minor or dependent child. As each child ceases to be a minor or de- 
pendent child, the number of shares shall be reduced and the amount payable to each remaining 
child increased proportionately so that the total survivor's pension remains unchanged as long as 
there is any such child; 

D. the survivor's pension is equal to seventy-five percent of the member's pension; 
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E. survivor beneficiaries:shall be eligible for other benefits provided pursuant to the provisions 
of the Magistrate Retirement Act, including cost-of-living adjustments and continuation of group 
insurance benefits; and 

F. if a member dies while receiving a disability futivertians pension, the survivor beneficiary 
shall receive the survivor pension provided pursuant to the provisions of the Magistrate Retire- 
ment Act. | 


History: Laws 1992, ch. 118, § 13; 2014, ch. 39, § 10; _ this section. The section was set out as amended by Laws 
2014, ch. 48, § 10. 2014, ch. 43, § 10. See 12-1-8 NMSA 1978. 

The 2014 amendment, effective July 1, 2014, provided Severability. — Laws 2014, ch. 48, § 16 provided that 
for survivor's pension for magistrates; and at the begin- if any part or application of Laws 2014, ch. 43 is held in- 
ning of the subsection, added "For a member whose initial valid, the remainder or its application to other situations 
term in office began prior to July 1, 2014". or persons shall not be affected. 


Laws 2014, ch. 39, § 10 and Laws 2014, ch. 43, § 10, both 
effective July 1, 2014, enacted identical amendments to 


10-12C-13.1. Election form of pension. 


For a member whose initial term in office begins on or after July 1, 2014, except as otherwise 
provided in Section 10-12C-7 NMSA 1978: 

A. the member may elect to have pension payments fads under any one of the forms of pay- 
ment provided in Section 10-12C-13.2 NMSA 1978. The election of form of payment and naming 
of survivor pension beneficiary shall be made on a form furnished by and filed with the associa- 
tion prior to the date the first pension payment is made. An election of form of payment may not 
be changed after the date the first pension payment is made. If the member is married, the as- 
sociation shall require the consent of the member's spouse.to the election of the form of payment 
and any designation of survivor pension beneficiary before the election or designation is effective. 
Except as provided in Subsection C, D or E of this section, a named survivor pension beneficiary 
may not be changed after the date the first pension payment is made if form of payment B or C is 
elected. Except as otherwise provided in Section 10-12C-7 NMSA 1978, payment shall be made: 

(1) under form of payment A if the member is not married at the time of retirement and if 
there is not a timely election of another form of payment; or 

(2) under form of payment C with the member's spouse as survivor pension beneficiary if 
the member is married at the time of retirement and there is not a timely election of another form 
of payment; 

B. the amount of pension under forms of payment B,C and D shall have the same actuarial 
present value, computed as of the effective date of the pension, as the amount of pension under 
form of payment A; 

C. if the member is a retired member who is being paid a pension under form of payment B 
or.C with the member's spouse as the designated survivor pension beneficiary, the retired mem- 
ber may, upon becoming divorced from the named spouse and subject to an order of a court as 
provided for in Section 10-12C-7 NMSA 1978, elect to have future payments made under form of 
payment A; 

D._ if the member is retired and was previously being paid a pension under form of payment B 
or C but, because of the death of the designated survivor pension beneficiary, is currently receiv- 
ing a pension under form of payment A, the retired member may exercise a one-time irrevocable 
option to designate another individual as the survivor pension beneficiary and may select either 
form of payment B or form of payment C; provided that: 

(1) the amount of the pension under the form of payment selected shall be recalculated 
and have the same actuarial present value, computed on the effective date of the designation, as 
the amount of pension under form of payment A; 

(2) the designation and the amount of the pension shall be subject to a court order as pro- 
vided for in Section 10-12C-7 NMSA 1978; and 

(3) the retired member shall pay one hundred dollars ($100) to the board to defray the cost 
of determining the new pension amount; and 
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E. if the member is a retired member who is being paid a pension under form of payment B or 
C with a living designated survivor pension beneficiary other than the retired member's spouse 
or former spouse, the retired member may exercise a one-time irrevocable option to deselect the 
designated beneficiary and elect,to: 

-'(1). designate another survivor pension beneficiary; provided that: . 

(a) the retired member shall not have an option to change from the current form of 
payment; 

(b) the amount of the pension under the form of payment shall be‘recalculated and 
shall have the same actuarial present value, computed as of the effective date of the designation, 
as the amount of pension under form of payment A; and 

(c). ‘the retired member shall pay one hundred dollars ($100) to the board to defray the 
cost of determining the new pension amount; or 

(2) have future payments made under form of payment A. 


History: 1978 Comp., § 10-12C-13.1, enacted by Severability. — Laws 2014, ch. 43, § 16 provided that 
Laws 2014, ch. 39, § 11 and Laws 2014, ch. 48,§ 11.  ; if any part or application of Laws 2014, ch. 43 is. held in- 

Duplicate laws. — Laws 2014, ch. 39, § 11 and Laws valid, the remainder or its application to other situations 
2014, ch. 48, § 11, both effective July 1, 2014, enacted or persons shall not be,affected. 


identical new sections. The section was set out as enacted 
by Laws 2014, ch. 43, § 11. See 12-1-8 NMSA 1978. 


10-12C-13.2.. Form of pension payment. | 


A. Straight life pension is form of payment A. The retired member is paid the pension for life 
under form of payment A. All payments stop upon the death of the retired member, except as pro- 
vided by Subsection E of this section. The amount of pension is determined in accordance with the 
coverage plan applicable to the retired member. 

B. Life payments with full continuation to one survivor beneficiary i is form of payment B. The 
retired member is paid a reduced pension for life under form of payment B. When the retired mem- 
ber dies, the designated survivor beneficiary is paid the full amount of the reduced pension until 
death. If the designated survivor beneficiary predeceases the retired member, the amount of pen- 
sion shall be changed to the amount that would have been ‘payable had the retired member elected 
form of payment A. 

C. Life payment with one-half continuation to one survivor beneficiary is form of payment C. 
The retired member is paid a reduced pension for life under form of payment C. When the re- 
tired member dies, the designated survivor beneficiary is paid one-half the amount of the reduced 
pension until death. If the designated survivor beneficiary predeceases the retired member, the 
amount of pension shall be changed to the amount that would have been payable had the retired 
member elected form of payment A. 

D. Life payments with temporary survivor benefits for children is form of payment D. The 
retired member is paid a reduced pension for life under form of payment D. When the retired 
member dies, each declared eligible child is paid a share of the reduced pension until death or 
age twenty-five years, whichever occurs first. The share is the share specified in writing and filed 
with the association by the retired member. If shares are not specified in writing and filed with 
the association, each declared eligible child is paid an équal share of the reduced pension. A rede- 
termination of shares shall be made when the pension of any child terminates. An eligible child is 
a natural or adopted child of the retired member who is under age twenty-five years. A declared 
eligible child is an eligible child whose name has been declared in writing and filed with the asso- 
ciation by the retired member at the time of election of form of payment D. The amount of pension 
shall be changed to the amount of pension that would have been payable had the retired member 
elected form of payment A upon there ceasing to be a declared eligible child during the lifetime of 
the retired member. 

E. Ifall pension payments permanently terminate before there is paid an aggregate amount 
equal to the retired member's accumulated member contributions at the time of retirement, 
the difference between the amount of accumulated member contributions and the aggregate 
amount of pension paid shall be paid to the retired member's refund beneficiary. If no refund 
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beneficiary survives the retired member, the difference shall be paid to the estate of the retired 
member. 


History: 1978 Comp., § 10-12C-13.2, enacted by Severability. — Laws 2014, ch. 43, § 16 provided that 


Laws 2014, ch. 39, § 12 and Laws 2014, ch. 43, § 12. if any part or application of Laws 2014, ch. 43 is held in- 
Duplicate laws. — Laws 2014, ch. 39, § 12 and Laws valid, the remainder or its application to other situations 
2014, ch. 48, § 12, both effective July 1, 2014, enacted or persons shall not be affected. 


identical new sections. The section was set out as enacted 
by Laws 2014, ch. 43,.§ 12, See 12-1-8 NMSA 1978. 


10-12C-13.3. Death before retirement; survivor pension. 


For a member whose initial term in office begins on or after July 1, 2014: 

A. a survivor pension may be paid to certain persons related to or designated by a member 
who dies before normal or disability retirement if a written application for the pension, in the form 
prescribed by the association, is filed with the association by the potential survivor beneficiary or 
beneficiaries within one year of the death of the member. Applications may be filed on behalf of the 
potential survivor beneficiary or beneficiaries or by a person legally authorized to represent them; 

B. if there is no designated survivor beneficiary and the board finds the death to have been the 
natural and proximate result of causes arising solely and exclusively out of and in the course of - 
the member's performance of duty while in office, a survivor pension shall be'payable to the eli- 
gible surviving spouse. The amount of the survivor pension shall be the greater of: 

(1) the amount as calculated pursuant to the Magistrate Retirement Act and applicable 
to the deceased member at the time of death as though the deceased member had retired the day 
preceding death under form of payment B using the actual amount of service credit attributable to 
the deceased member at the time of death; or 

(2) fifty percent of the deceased member's final average saliveys 

C. a survivor pension shall also be payable to eligible surviving children if heres! is no yedobi 
nated survivor beneficiary and the board finds the death to have been the natural and proximate 
result of causes arising solely and exclusively out of and in the course of the member's perfor- 
mance of duty while in office. The total amount of survivor’ pension payable all eligible surviv- 
ing children shall be either: 

(1) fifty percent of the deveuded member's final average SaIBEy if an eligible surviving 
spouse is not paid a pension; or 

(2) twenty-five percent of the deceased member's final average ealaty if an eligible surviv- 
ing spouse is paid a pension. 

The total amount of survivor pension shall be divided equally among all eligible surviving chil- 
dren. If there is only one eligible child, the amount of pension shall be twenty-five percent of the 
deceased member's final average salary; 

‘D. if the member had the applicable minimum number of years of service credit required for 
normal retirement but the board did not find the death to have been the natural and proximate re- 
sult of causes arising solely and exclusively out of and in the course of the member's performance 
of duty while in office and there is no designated survivor beneficiary, a survivor pension shall be 
payable to the eligible surviving spouse. The amount of the survivor pension shall be the greater 
of: 

(1) the amount as calculated under the coverage plan applicable to the deceased member 
at the time of death as though the deceased member had retired the day preceding death under 
form of payment B using the total amount of actual service credit attributable to the deceased 
member at the time of death; or 

(2) thirty percent of the deceased member's final average salary; 

E. if the member had the applicable minimum number of years of service‘credit required for 
normal retirement but the board did not find the death to have been the natural and proximate re- 
sult'of causes arising solely and exclusively out of and in the course of the member's performance 
of duty while in office and there is no designated survivor beneficiary, and if there is no eligible 
surviving spouse at the time of death, a survivor pension shall be payable to and divided equally 
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among all eligible surviving children, if any. The total amount of survivor pension payable for all 
eligible surviving children shall be the greater of: 

(1) the amount as calculated under the coverage plan applicable to the deceased member 
at the time of death as though the deceased member had:retired the day preceding death under 
form of payment B with the oldest eligible surviving child as the survivor beneficiary using the 
total amount of actual service credit attributable to the deceased member at the time of death; or 

(2) thirty percent of the deceased member's final average salary; 

F. an eligible surviving spouse is the spouse to whom the deceased member was niarriGa at the 
time of death. An eligible surviving child is a child under the age of eighteen years and who i is an 
unmarried, natural or adopted child of the deceased member; 

G. an eligible surviving spouse's pension shall terminate upon death. ‘An eligible surviving 
child's pension shall terminate upon death or marriage or reaching age miclaeces years, whichever 
comes first; ec 

H. if there is no ddsienatet: survivor beneficiary and there is no Misihie surviving child, the 
eligible surviving spouse may-elect to be refunded the deceased, member's accumulated member 
contributions instead of receiving a survivor pension; ) 

I. amember may designate a survivor beneficiary to receive a pre-retirement: survivor iseneien 
subject to the following conditions: 

(1) -a written designation, in the form preseribed by the aloGbiees, is filed by the member 
with the association; 

(2) ifthemember.is oantigd at the a of Arie taka the designation shall only be rohiie 
with the consent of the member's spouse, in the form prescribed by: the association; 

(8). if the member is married subsequent to the time of designation, any prior designations 
shall automatically be revoked upon the date of the marriage; 

(4) if the member is divorced subsequent to:the time of designation, any prior designa- 
tion of the former spouse as survivor beneficiary shall, automatically be revoked upon the date of 
divorce; and 

(5) a designation of survivor beneficiary may be changed, with the member's spouse's con- 
sent if the member is married, by the member at any time prior to the member's death; 

J, if there is a designated survivor beneficiary and the board finds the death to haye been the 
natural and proximate result of causes arising solely and exclusively out of and in the course of 
the member's performance of.duty while in office, a survivor pension shall be payable to the desig- 
nated survivor beneficiary. The amount of the survivor pension shall be the greater of: 

(1) the amount.as calculated under the coverage plan applicable to the deceased member 
at the time of death as though the deceased member had retired the day preceding death under 
form of payment B using the actual amount of service credit attributable to the member at the 
time of death; or 

(2) fifty percent of the a ansed menibee s final average salary; 

K. if there is a designated survivor beneficiary, if the member had the sidligable minimum 
number of years of service credit required for normal retirement and if the board did not find.the 
death to have been the natural and proximate result of causes arising solely and, exclusively out 
of and in the course of the member's performance of duty. while in office, a survivor pension shall 
be payable to the designated survivor beneficiary, The amount of the survivor pension shall be the 
greater of: 

(1) the amount as calculated under the coverage plan applicable to the deceased marie: 
at the time of death as though the deceased member had retired the day preceding death under 
form of payment Busing the actual amount of service credit attributable to the member at the 
time of death; or 

(2) thirty percent of the deceased member's final average aqltine 

L. if all pension payments permanently terminate before there is paid an ageregate arhostnt 
equal to the deceased member's. accumulated member contributions at time of death, the differ- 
ence between the amount of accumulated member. contributions and the aggregate amount of 
pension paid shall be paid to the deceased member's refund beneficiary. If no refund beneficiary 
survives the survivor beneficiary, the difference shall be paid to the estate of the deceased. member; 
and 
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M. and [sic] for purposes of this section, "service credit" means only the service credit earned 
by a member during periods in office’as a magistrate. 


History: 1978 Comp., § 10-12C-13.8, enacted by identical new sections. The section was set out as enacted 


Laws 2014, ch, 39, § 13 and Laws 2014, ch. 48, § 13, _. . by Laws 2014, ch. 48, § 18. See 12-1-8 NMSA 1978, 
Bracketed material. — The bracketed material was _ Severability. — Laws 2014, ch. 43, § 16 provided that 
inserted by the compiler and is not part of the law. if any part or application of Laws 2014, ch. 43 is held in- 
Duplicate laws. — Laws 2014, ch. 39, § 18 and Laws valid, the remainder or its application to other situations 
2014, ch. 43, § 13, both effective July 1, 2014, enacted or persons shall not be.affected. 


10-12C-14. Cost-of-living adjustment. 


A qualified pension recipient is eligible for a cost-of-living adjustment payable pursuant to the 
provisions of the Magistrate Retirement Act as follows: 

A, » beginning July 1, 2014 and-continuing through June 30, 2016, there shall not be a cost-of- 
living adjustment-applied to a pension payable pursuant to the Magistrate Retirement Act; and 

B. beginning on May 1, 2016 and no later than each May 1thereafter: 

(1) . the board shall certify to the association the actuarial funded ratio of the fund as of 
June 30 of the preceding calendar year; 

(2) if, pursuant to Paragraph (1) of this subsection, the certified funded ratio is viadten 
than or equal to one hundred percent, the board shall next certify the projected funded ratio of the 
fund on July 1 of the next succeeding calendar year if, effective July 1 of the current calendar year, 
a cost-of-living increase of two percent is applied to all payable pensions; and 

(8). on each July 1 following the board's certification of the funded ratio, the cost-of-living 
adjustment, if any, applied to a pension payable pursuant to the Magisimate Retirement Act shall 
be determined as follows: . 

(a) if} pursuant to Paragraph (1).of this Sih eile iba the funded ratio. of the fund.is 
greater than or equal to one hundred percent, and if, pursuant to Paragraph (2) of this subsection, 
the projected funded ratio is greater than or equal to one hundred percent, the amount of pension 
payable beginning July 1 of the next fiscal year shall be increased two percent: The amount of the 
increase shall be determined by multiplying the amount of the pension inclusive of all prior ad- 
justments by two percent; ‘and 

(b) . if the funded ratio of the fund, as certified pursuant to Paragraph (1).or (2) of this 
subsection, is less than one hundred percent, the amount of pension payable shall not include a 
cost-of-living increase; provided, however, that, if, pursuant to the provisions of this subparagraph, 
the cost-of-living adjustment is suspended for the two consecutive fiscal years immediately prior 
to the most recent certification by the board of the funded ratio: 1) the amount of pension payable 
in the fiscal year immediately following the two-year suspension shall be increased two percent re- 
gardless of the certified funded ratio; and 2) thereafter, if, pursuant to the provisions of Paragraph 
(1)-of this subsection, the certified funded ratio is less than one hundred percent, the provisions of 
this subsection shall apply without kemeeplicn in the next NAPRES DE fiscal year. . 


History: Pos 1992, ch, 118, § 14; 2014, i 39, § 14; Employees Rohngens Act". and. added "as follows"; and 


2014, ch. 43, § 14. added Subsections A and B, 

The 2014 Ainendnient’ effective July 1, 2014, provided Laws 2014, ch. 39, § 14 and Laws 2014, ch. 43, § 14, both 
for a temporary suspension and delay of the cost-of-living effective July 1, 2014, enacted identical amendments to 
adjustment; provided for an annual determination of the this section. The section was set out as amended by Laws 
cost-of-living adjustment; in the introductory paragraph, 2014, ch, 48, § 14, See 12-1-8 NMSA 1978. 
after "A", deleted "yearly" and added "qualified pension Severability. — Laws 2014, ch. 43, § 16 provided that 
recipiént is eligible for a", after "cost-of-living adjust- if any part or application of Laws 2014, ch. 43 is held in- 
ment", deleted "shall be made to each pension", and af-_ valid, the remainder or its application to other situations 
ter "Retirement Act", peleten "as provided in the Public’ or persons shall not be’ affected. 


10-12C-14.1. Qualified pension recipient; boat: of-living adjustment en 
| period; declining increase. 


A. Pursuant to the Magistrate Retirement Act, a qualified pension recipient is a: 


515 


© 2022 State of New Mexico. New, Mexico Compilation Commission. All rights reserved. 


10-12C-15 PUBLIC OFFICERS AND EMPLOYEES 10-12C-16 


(1) normal retired member who retires: 

(a) onor before June 30, 2014 and has been retired for at iGaat two full baloddes years 
from the effective date of the aan hibit prior to July 1 of the year in which the pension is 
being adjusted; 

(b) between July 1, 2014 and June 30, 2015 and has bitsy retired for at least three full 
calendar years from the effective date of the latest retirement prior to July 1 of the year in wa 
the pension is being adjusted; 

(c) between July 1, 2015 and June 30, 2016 and has been yatired for at least four full 
calendar years from the effective date of the latest retirement prior to July 1 of the year i in which 
the pension is being adjusted; or 

(d) onor after July 1, 2016 and has been retired for at least seven full calendar years 
from the effective date of the latest retirement prior to July 1 of the year in which the seer is 
being adjusted; 

(2) normal retired member who is at least sixty-five years of age and bedes been retired for 
at least one full calendar year from the effective date of the latest retirement prior to duly 1 of the 
year in which the pension is being adjusted; 

(8) disability retired member who has been retired for at least one full calendar year from 
the effective date of the latest retirement prior to July 1 of the year in which the pension is being 
adjusted; 

(4) survivor beneficiary who has received a survivor. pension for at least two full calendar 
years; or 

(5) survivor beneficiary of a deceased rdtfret member who otherwise would have been re- 
tired at least two full calendar years from the effective date of the latest retirement prior to July 1 
of the year in which the pension is being adjusted. 

B. A qualified pension recipient may decline an increase in a pension by giving the associa- 
tion written notice of the decision to decline the increase at least thirty days prior to the date the 
increase would take effect. . 


History: 1978 Comp., § 10-12C-14.1, enacted by Severability. — Laws 2014, ch. 43, § 16 provided that 


Laws 2014, ch. 39, § 15 and Laws 2014, ch. 43, § 15. if any part or application of Laws 2014, ch..43 is held in- 
Duplicate laws. — Laws 2014, ch. 39, § 15 and Laws valid, the remainder or its application to other situations 
2014, ch. 43, § 15, both effective July 1, 2014, enacted or persons shall not be affected. ~ 


identical new sections. The section was set out as enacted 
by Laws 2014, ch: 43, § 15, See 12-1-8 NMSA 1978. 


10-12C-15. Group insurance; continuation. — 


- If the provisions of the Retiree Health Care Act [10-7C-1 throupli 10-70- 16 NMSA 1978] do not 
apply toa retired member, that retired member may continue to be insured under the provisions 
of any state group insurance plan in effect at the time of retirement or under the terms.of any 
separate subsequent state group insurance plan, if the retired member pays the entire periodic 
premium charges for such insurance and consents to have the periodic premium pein deducted 
from the retired member's pension. 


History: Laws 1992, ch. 118, § 15. 


10-12C-16. Suspension or forfeiture of benefits. 


A. Ifa member retires and is subsequently employed by any employer covered by any state 
system or the educational retirement system, the retired member's pension shall be suspended 
effective the first day of the month following the month in which the subsequent employment 
begins. The suspended pension of a previously retired member shall resume and be effective the 
first day of the month following the month in which the member leaves office or terminates the 
subsequent employment, 
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B. The right to receive a pension pursuant to the provisions of the Magistrate Retirement Act 
shall be forfeited if the member is removed from office pursuant to the provisions of Article 6, Sec- 
tion 32 of the constitution of New Mexico and the member's only entitlement from the fund shall 
be the refund of the member's own contributions. 

C. The provisions of Subsection A’ of this section ‘shall not apply to a FStited member who is 
elected to serve a term as an elected official if the retired member files an irrevocable exemption 
from membership in any state system with the association within thirty days of taking office. Fil- 
ing of an irrevocable exemption shall irrevocably bar the retired member from acquiring service 
credit for the period of exemption from the membership. 


History: Laws 1992, ch. 118, § 16; 2001, ch.104,§1.  - The 2001 amendment, effective June 15, 2001, added 
nT Subsection C to the section. 


10-12C-17. Adjustment of pension. 


A. If payment ofa pension or other retirement benefit causes a decrease in the amount of mon- 
etary payments or other needs-based benefits due to a payee from any other governmental agency, 
the pension or other retirement benefit shall be reduced for the period during which the pension or 
other retirement benefit prevents payment. of another needs-based benefit to result in payment of 
the maximum amount possible by the association and the other governmental agency to the payee. 
Any amounts that would otherwise be paid out that are not paid in accordance with the provisions 
of this section shall not be recoverable by a payee at any later date. 

B. If there is a change in the effect of a pension or other retirement benefit on any monetary 
payments or other needs-based benefits due to a payee from any other governmental agency, the 
pension or other retirement benefits shall be adjusted to result in the maximum total benefit to 
the payee. In no event shall any pension be increased 1 in an amount greater than that authorized 
by the Magistrate Retirement Act. 

C. The provisions of this section are mandatory and shall not be waived or declined by a payee. 
Each payee shall provide the association with all information necessary for the association to 
carry out the requirements imposed by this section. 

D. Ifthe payee fails to provide all the facts necessary to comply with the requirements imposed 
by this section, and payment of a pension or other retirement benefit is made without making the 
adjustment required by this section, neither the board, the executive director nor any officer or 
employee of the association or the board shall be liable to any third party because the aBIneRDet 
was not made as required. 

KH; As used in this section: © 

(1) "pension" means a normal retirement, survivor or disability retirement pension pay- 
able to a retired member or surylvor beneficiary pursuant to the Magistrate Retirement Act; 

(2) "governmental agency" means the federal government, any department or agency 
of the federal government, any tate $353 aay Gepartnenh agency or political subdivision of a 
state; 

(3) "total benefits" means pensions plugs any other monetary payments or other needs- 
based benefits due to the payee from any governmental agency; 

(4) "needs-based benefit" means monetary or other benefits for which a determination of 
eligibility i 18 based upon the recipient's level of income and resources; and 

(5) "payee" means a retired member or the refund beneficiary or survivor beneficiary of a 
retired member. 


History: Laws 1995, ch. 115, § 9; 1997, ch. 189, § 16. The 1997 amendment, effective June 20, 1997, in Sub- 
pasa section D, deleted "retirement" preceding "board" in two 
places and substituted "director" for "secretary". 
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10-12C-18. Correction of errors and omissions; estoppel. » 


A. If an error or omission se paliag in-an overpayment toa maqailics or S ovaligida's of a ageranen 
the association shall correct the error or omission and adjust all future payments accordingly. The 
association shall recover all overpayments made for a period, of up to one year prior to the date the 
error or omission was discovered. 

B. .A person who is paid more,than the amount, that is pee ie due him as a'result of conare 
lent information provided by the member or beneficiary. shall,be liable for the repayment of that 
amount to the association plus interest on that amount-at the rate set by the board plus all costs 
of collection, including attorney fees if necessary. Recovery of such overpayment shall exiene back 
to. the date the first payment. was made based on the fraudulent information, 

C. Statements of fact or law made by board members or employees of the board or eile asso- 


ciation shall not estop the board or the association from acting in accordance with the applicable 


statutes. 


History: Laws, 1995, ch. 115, § 10; 1997, ch. 189, § 17, 
The 1997 amendment, effective June 1997, in Subsec- 
tion A, in the first sentence, deleted "in an application or 


its supporting documents" preceding "results". and made 
a stylistic change and made a stylistic change i in Subsec- 
tion Lm 


“ARTICLE 13° 


SEEEIIERE Reciprocity 


\ 


(Repealed by Laws 1992, ch. 116 §.17 and by Laws 1993, ch. 279, § 4.) 


10-13-1 to 10-13-5. Repealed. 


Repeals. — Laws 1993, ch,.279, § 4 repealed: 10-13-1 
through 10-18-5 NMSA 1978, as enacted or amended by 
Laws 1963, ch. 275, §§ 1, 2, and 5, Laws 1973, ch. 352, 
§ 1,and Laws 1977, ch. 331, § 1, concerning retirement 


10-13-6 to 10-13-9. Repealed. 


Repeals. — Laws 1992, ch. 116, § 17 repealed 10-13-6 
to 10-13-9 NMSA 1978, as enacted by Laws 1983, ch. 138, 
§§ 1 to 4; relating to judicial retirement reciprocity, effective 


reciprocity, effective July 1, 1993. For provisions of former 
sections, see the 1992 NMSA 1978 on NMOneSource.com. 
For the Public Employees Retirement Reciprociey act, see 


f yi 10, alga 13A NMSA 1978. 


July 1, 1992. For provisions of former sections, see the 1991 
NMSA 1978 on NMOneSource,com. For, present compara- 
ble provisions, see 10-13A-1 NMSA 1978 et seq. 


e | _ ARTICLE 13A 


Public Employees Retirement Reciprocity 


Sec. 

10-18A-1.. Short title, 

10-18A-2. Definitions. 

10-18A-38. Service credit; forfeiture; reinstatement. 


10-13A-1. Short title. 


Sec. 

10-13A-4, . Normal retirement; pension. ahi 

10- 13A-5. Condition for separate payment of pension 
component. 


¢ 


Chapter 10, Article 13A NMS ss 1978 may be cited as the "Public Employees Retirement Reci- 


procity Act". 


History: 1978 Comp., § 10-18A-1, enacted by Laws 
1992, ch. 116, § 138. 


ANNOTATIONS 


Purpose of act. — The [Public Employees] Retirement 
Reciprocity Act was enacted to extend to public employees 
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the benefit of increased retirement credit irrespective of 
the particular state retirement system the individual may 
have been employed under, and to permit an individual 
to receive greater retirement advantages than would oth- 
erwise be possible under either of the single state retire- 
ment systems. 1964 Op. Att'y Gen. No. 64-118. 

To be liberally construed. — The [Public Employees] 
Retirement Reciprocity Act (former Sections 10-13-1 to 


10-13-5 NMSA 1978) was remedial in nature and was to 


10-18A-2. Definitions. 


PUBLIC EMPLOYEES RETIREMENT RECIPROCITY 


10-13A-3 


be liberally interpreted in order to best carry out the an- 
nounced purposes of the act. 1964 Op. Att'y Gen. No. 64- 
118 


Where credit extended. — The [Public Employees] 
Retirement Reciprocity Act (former Sections 10-13-1 to 
10-13-5 NMSA 1978) was adopted to extend reciprocal 
retirement credit to individuals who have been employed 
under both the state public educational system and state 
public employment. 1964 Op. Att'y Gen, No. 64-118. 


As used in the Public Employees Retirement Reciprocity Act: 

A.- "association" means the public employees retirement association of New Mexico; 

B. "board" means:the retirement board provided for in the Public Employees Retirement Act 
[Chapter 10, Article 11 NMSA 1978] or the educational retirement board; 

C. “educational retirement system" means that retirement system provided for in the Educa- 
tional Retirement Act [Chapter 22, Article 11 NMSA 1978]; 

D. "eligible reciprocal service credit" means a minimum of one month of service credit under 
any state system as calculated according to the retirement act applicable to the member; 

EK. "former member" means a person who was previously employed by an employer covered by 
a state system, who has yeas 2h that oe and who has received’a refund of member 


contributions; 


F. "judicial retirement a gbiiatat means that retirement system provided for: in the Judicial Re- 
tirement Act [Chapter 10, Article 12B NMSA 1978]; 

G. "magistrate retirement system" means that retirement system provided for in the Magis- 
trate Retirement Act [Chapter 10, Article 12C NMSA sites 


H. "member" means: 


(1) acurrently employed, contributing employee of an eatin covered by a state system; or 
(2) aperson who has been but is not currently employed by an employer covered by a state 
system, who has not retired and who has not received a refund of member contributions fee the 


state system under which he was covered; 


I. "member contributions" means the amounts deducted from the eters of a member uid cred- 
ited to the member's individual account in a state system, together with interest, if any, credited 


to that Bovount; 


J. "pension" means a series of monthly payments to a retired member or survivor beneficiary 
as defined and provided in the Educational Retiremént Act, the Public eee rt haat Act, 
the Magistrate Retirement Act or' the Judicial Retirement Act; 

K. "public employees retirement system" means that retirement system onda fori in the 


Public Employees Retirement Act; 
L. "retire" means to: 


(1) terminate employment with all employers covered by any state! system; and 
(2) receive a pension benefit from one state system; 
M.: "salary" means the member's salary as defined under the applicable retirement act; and 
N. "state system" means a retirement program provided for in the Educational Retirement Act, 
the Public Employees Retirement Act, the Magistrate Retirement Act or the Judicial Retirement Act. 


History: 1978 Comp., § 10-13A-2, enacted by Laws 
1992, ch. 116, § 14; 1993, ch. 279, § 1. 

The 1993 amendment, effective July 1, 1993, added 
Subsection K, redesignating Subsections K through M as 


Subsections L through N; rewrote Subsections B and D 
and Subsection M; inserted "who has" in Subsection E; 
and inserted "Educational Retirement Act, the" in Subsec- 
tion J and Subsection N. 


10-13A-3. Service credit; forfeiture; reinstatement. 


Forfeited service credit under any state system shall be reinstated according to the provisions 
of the retirement act applicable to that state system before that service credit may be considered 


eligible reciprocal service credit. 
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History: 1978 Comp., § 10-13A-3, enacted by Laws the Subsection B designation from the beginning of the 
1992, ch. 116, § 15; 1998, ch. 279, § 2. section; and substituted "shall be reinstated according 
The 1993 amendment, effective July 1, 1993, deletad to the provisions of the retirement act applicable to that 


the provisions of Subsection A, which provided a proce- state system" for "must be reinstated". 
dure for reinstatement of forfeited service credit; deleted ' 


10-138A-4. Normal retirement; pension benefit. 


If a member has one month or more of eligible reciprocal service eredit under each of two or more 
state systems, the following provisions shall apply, together with the applicable provisions of the Pub- 
lic Employees Retirement Reciprocity Act, the Educational Retirement Act [Chapter 22, Article 11 
NMSA 1978], the Public Employees Retirement Act [Chapter 10, Article 11 NMSA 1978], the Judicial 
Retirement Act [Chapter 10, Article 12B, NMSA 1978], the Magistrate Retirement Act [Chapter 10, 
Article 12C NMSA 1978] and the rules and regulations for those acts promulgated by the board: 

A. a member's total eligible reciprocal service credit under all state systems shall. be used 
in satisfying the service credit requirements for normal retirement under the state irdgete a 
which the member retires; 

B. . when a member with eligible reciprocal service credit retires, the anh shall receive a 
pension that is equal to the sum of the pensions attributable to the service credit the member has 
accrued under each state system, subject to the following restrictions: 

(1). the salary used in calculating each.component of the-pension shall be ihe salary, av- 
erage annual salary or final average salary, as those terms are defined under the applicable act, 
earned while the member was covered under the state systeu calculating that component as fol- 
lows: 

(a) the member's entire salary history under the public toa loyees Fea system 
and the educational retirement system shall be used to determine the final average salary and 
annual average salary under each state system if the member has eligible pa pmocas service credit 
under both state systems; 

(b) the member's entire salary rele under the alunatione! ssaniicavelt system and 
the judicial retirement system or the magistrate retirement system, or both, shall be used.to deter- 
mine the average annual salary under the Educational Retirement Act if the member has eligible 
reciprocal service credit-under those state systems but has less than, five ainuny of service credit 
under the educational retirement system; 

(c) the member's salary history under the educational ratirdent system, shall be 
used to determine the average annual salary under that system:if the member:has eligible recip- 
rocal service credit under the Educational Retirement Act. and the Judicial Retirement Act, or the 
Magistrate Retirement Act, or both, and has five-or more years; of service credit under, the educa: 
tional retirement system; or . 

(d) if a member has less than teelve! cibthe of credited service suunden the judicial 
retirement system or the magistrate retirement system, the final year's salary shall ‘be the aggre- 
gate amount of salary paid to the member for the period of credited service divided by the mem- 
ber's credited service times twelve; 

(2) the member shall meet the age and service ensdid eating iin Fah rattvieastéa under 
each applicable state system before the component of the pension attributable to service credit 
accrued under that state system may be paid; provided that the member's total eligible reciprocal 
service credit under all state systems shall be used in sipicaptb tn the service credit requirement for 
normal retirement under each state system; 

(3) the member shall terminate employment under all state systems before: the membér 
may receive a pension from any state system; and | 

(4) the member shall file an application for retirement under the state system under which 
the member was last employed, in accordance with the requirements of that state system; 

C. subject to the restrictions contained in this section, the component of the’ pension attribut- 
able to each state system shall be calculated based upon: 

(1) the member's eligible reciprocal service credit acquired as a. Jucmber of that state Sys- 
tem; and 
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(2) the pension calculation formula applicable to the member under that state system; 

D. the following limitations shall apply to lee alae under the Public Employees 
Retirement Reciprocity Act: 

(1) inno case shall the total amount of the pension, enletiared under the Public Employees 
Retirement Reciprocity Act and received by a member attributable to all state systems, exceed the 
amount allowable under Section 415 of the Internal Revenue Code; and 

(2) where the member has less than five years of service credit in one state system, the 
pension from that state system shall not exceed six hundred twenty-five thousandths percent per 
month of service under that state system multiplied by the following amount applicable under 
that state system: 

(a) one-twelfth of the member's magistrate salary received during the last year in office; 

(b) one-twelfth of the member's judicial salary received during the last year in office; or 

(c) the member's final average salary as defined pursuant to'the Public Employees 
Retirement Act; 

_ E. for members who retire prior to July 1, 2017, the state system from which a member with 

earned eligible reciprocal service credit retires shall be the payor fund for the pension; provided that: 

(1) each state system shall reimburse the payor fund the amount of the component of the 
pension attributable to service credit accrued under that state system; and 

‘(2) reimbursements shall be made in the manner‘and frequency determined by the boards; 

F, for members who retire on ‘or‘after July 1; 2017, each state system from which a member 
earned eligible reciprocal service credit shall pay the amount of the Rexnporiert of the pension at- 
tributable to’ service credit accrued’ under that'state system; 

G. in’no case shall’ any member retire from more than one state system; and 

H. ifa member retires from any state system with eligible reciprocal service credit and is sub- 
sequently employed by any employer covered by a state system, the retired member's eligibility to 
continue to receive pension payments shall be governed by the retirement act governing the state 
system from which the member retired. Subsequent membership in the retirement program under 
which the PAPHOS enploueea is covered shall be governed by that retirement act, 


History: 1978 Comp., §.10-13A-4, enacted by Laws The 1993 amendment, effective July 1, 1993, substi- 


1992, ch. 116, § 16; 1993, ch. 279, § 3; 2017, ch. 25, § 1. tuted "month" for "year" and inserted "the Educational 

Cross references: — For Section 415 of the Internal Retirement Act" in the introductory language; substituted 
Revenue Code, see 26 U.S.C. § 415. "for" for "from" in Subsection A; inserted "average annual 

The 2017 amendment, effective July 1, 2017, required salary" in the introductory language of Paragraph (1) of 
that each state retirement system from which a member Subsection B; added the language beginning "as follows", 
has earned eligible reciprocal service credit pay its portion including Subparagraphs (a) through (d), to the end, of 
of a retirement benefit’ for members who retire:on or after Paragraph (1) of Subsection B; rewrote Paragraph (1) of 
July 1, 2017; in Paragraph B(2), after "provided", added Subsection D; substituted "six hundred twenty-five one 
"that"; in Subsection E, added "for members who retire thousandths percent per month" for "seven and one-half 
prior to July 1; 2017",.and after "a member with", added percent, per year" in Paragraph (2) of Subsection D; substi- 
"earned"; and added a new Subsection F and redesignated tuted "boards" for "board" in Paragraph (2) of Subsection 
the succeeding subsections accordingly. H; and rewrote Subsection G. 


10-18A-5. Condition for separate payment of pension component. 


Notwithstanding the provisions of Subsection E of Section 10-13A-4 NMSA 1978 to the contrary, 
a member who retires prior to July 1, 2017 shall’be paid pursuant to Subsection E of Section 10- 
13A-4 NMSA 1978 until the dxechtee director of the public employees retirement association and 
the executive director of the educational retirement board have certified to each other that the 
association or the board, respectively, has in place the appropriate accounting and financial struc- 
tures and information technology for each state retirement system from which a member earned 
eligible réciprocal service credit to separately pay the amount of the component of the pension at- 
tributable to service credit accrued under that state system, at which time each state retirement 
system shall separately pay a member who retires prior to July 1, 2017 pursuant to pettscasta alee F 
of Section 10-13A-4 NMSA 1978. 


History: Laws 2017, ch. 25, § 2. Effective dates. — Laws 2017, ch. 25, § 3 made Laws 
2017, chi 25, § 2 effective July 1, 2017. 
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ARTICLE 14 
Social Security Coverage 
Sec. Sec. 


10-14-6. Plans for coverage of employees of political sub- 
divisions. 

10-14-7. Contribution fund. 

10-14-8, Rules and regulations. 

10-14-9, ‘Studies and reports. 

10-14-10. Referenda and certification, 

10-14-11. Social security referendum. 


10-14-1, Declaration of policy. 

10-14-2,. Definitions, 

10-14-3. Federal-state nereamient. 

10-14-4. Federal-state agreement; divided retirement 
systems. 

10-14-5. Contributions by state fons tate 


10-14-1. Declaration of policy: 


In order to extend to employees of the state and its political subdivisions and to the dependents 
and survivors of such employees, the basic protection accorded to others by the old-age and survi- 
vors' insurance system embodied in the Social Security Act, it is hereby declared to be the policy 
of the legislature, subject to the limitations ofthis act [10-14-1 to 10-14-83, 10-14-5.to 10-14-10 
NMSA 1978], that such steps be taken as to provide such protection to employees of the state and 
its political subdivisions on as board [broad] a basis as is permitted under the Social Security Act. 
It is also the policy of the legislature that the protection afforded. employees .in positions covered 
by a retirement system on the date an agreement under this act is made applicable to service per- 
formed in such positions, or receiving periodic benefits under such retirement system at such time, 
will not be impaired as a result of making the agreement so.applicable or as a result of legislative 
enactment in anticipation thereof. , 


History: 1953 Comp., § 5-7-1, enacted by Laws. 


1955, ch. 172, § 1. 


Cross references. — For the federal Social Security ~ 


Act, see 42 U.S.C. § 301 et seq. 
ANNOTATIONS 


Legislative effect. — What in effect the legislature did 
by the passage of Laws 1955, ch. 172, was make an offer 
to all state employees covered by state retirement system 
that if they elected to come within the provisions of social 
security, the state would provide for the share required 
by the Social Security Act from the employer. 1957-58 Op. 
Att'y Gen. No. 57-61. 

Effect of section on school for visually handi- 
capped. — The New Mexico schoo! for the visually handi- 
capped is not legally separate and distinct; it is in fact a 


10-14-2. Definitions. 


state educational. institution. Most of its funds come from 
either state school lands or from appropriations from the 
legislature. This institution is actually a part of the state. 
Inasmuch as the school for the visually handicapped 
is not a political subdivision, it cannot be considered a 
separate retirement system for the purposes of holding 
a referendum relative to the coverage under the old-age 
and survivors insurance program. 1955-56 Op. Atty Gen. 
No. 56-6411. 

Eligibility. — Under the social security ni both 
state and federal, all members of the retirement system 
become eligible for social security upon a favorable vote of 
the referendum posing the questions of joining the social 
security system. 1955-56 Op. Att'y Gen. No. 56-6416. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 81 
C.J.S. Social Security and Public Welfare §§ 28, 32 et seq, 


For the purposes of Sections 10-14-1 through 10-14-10 NMSA 1978: 


A. the term "wages" means all remuneration for employment as defined herein, arlene 
the cash value of all remuneration paid in any medium other than cash, except that such term 
shall not include that part of such remuneration which, even if it were for "employment" within 
the meaning of the Federal Insurance Contributions Act would not constitute "wages" within the 
meaning of that act; 

B. the term "employment" means any service performed by an mat Fe in the employ of the 
state, or any political subdivision thereof, for such employer, except (1) service which in the ab- 
sence of an agreement entered into under this act [10-14-1 to 10-14-3, 10-14-5 to 10-14-10 NMSA 
1978] would constitute "employment" as defined in the Social Security Act; or (2) service which 
under the Social Security Act may not be included in an agreement between the state and the 
secretary of health, education and welfare entered into under this act. Service which under the 
Social Security Act may be included in an agreement only upon certification by the governor or 
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an officer of the state designated by the governor, in accordance with Section 218(d)(3) of that act 
shall be included in the term "employment" if and when the governor, or an officer of the state 
designated by the’ governor, issues, with respect to such service, a certificate to the secretary 
of health, education and welfare pursuant to Section 9(b) [10-14-10B NMSA 1978] of this act, 
provided, however, that an agreement may exclude (1) any service of an emergency nature; (2) 
services performed in the employ of a school, college or university by a student who is enrolled 
and regularly attending classes at such school, college or university; (8) all services in any class 
or classes of (a) eléctive positions; (b) part-time positions, or (c) positions the compensation for 
which is on’a fee basis, performed by an employee of the state or an employee of 4 subdivision of 
the state, if so provided ina si submitted by said shail al under Section 5 [10-14-6 NMSA 
1978] of this act; 

C. the term "employee" includes: an officer ofa state or pERELAT subdivision thereof; 

D. the term "state agency" means the agency of the state of New Mexico designated by the 
governor for the administration of this act; 

E. the term "secretary of health, education and welfare" inichitldes any individual to whom the 
secretary of health, education and welfare has delegated any functions under the Social Security 
Act with respect to coverage under such act of employees of states and their political subdivisions, 
and with respect to any action taken prior to’April 11, 1953, includes the federal security adminis- 
trator and any individual to whom such administrator had delegated any such function; 

-F.. the term "political subdivision" includes an instrumentality of the state or one or more of its 
political subdivisions, or of the state and one or more of its political subdivisions, but only if such 
instrumentality is a juristic entity which is legally separate and distinct from the state or subdivi- 
sion and only if its employees are not by virtue of their relation to such juristic entity employees 
of the state or subdivision; 

G. the term "Social Security Act" means the act of congress approved August 14, 1935, Chap- 
ter 531, 49 Stat. 620, officially cited as the "Social Security Act," (including regulations and:require- 
ments issued pursuant thereto), as such act has been and may from time to time be amended; and 

H. the term "Federal Insurance Contributions Act" means Subchapter A of Chapter 9 of the 
federal Internal Revenue Code of 1939 and Subchapters A and B of Chapter 21 of the federal 
Internal Revenue Code of 1954, as such codes have been and may from time to time be amended; 
and the term "employee tax" means the tax imposed by Section 1400 of such code of 1939 and Sec- 
tion 3101 of such code of 1954, as it has been and may from time to time be amended. 


History: 1953: Comp., § 5-7-2, enacted by Laws exclusion from wages differently than has the secretary 
1955, ch. 172, § 2; 1978, ch. 329, § 1. of health, education and welfare in assessing public em- 
Compiler's notes. — Section 1400 of the Internal . — ployers. N.M. v. Weinberger, 517 F.2d 989 (10th Cir. 1975), 
Revenue Code of 1939, referred to in Subsection H, has cert. denied, 423 US, 1051, 96 S. Ct. 779, 46 L. Ed. 2d 640 
been repealed and superseded by § 3101 of the Internal (1976). 
Revenue Code of 1986, also referred to in Subsection H, Sick leave payments are wages. — Payments made 
compiled as 26 U.S.C. 4 3101. to employees of the University of New Mexico during pe- 
Cross references. — For the Federal Insurance Con- riod of sickness are considered wages and therefore re- 
tributions Act, see 26 U.S.C. §§ 3101 to 3128. portable for social security purposes. 1971 Op. Att'y Gen. 
For the federal Social Security Act, see 42 U.S.C. § 301 et No. 71-21. 
seq. For Section 218(d)(3) of the act, see 42 U.S.C. § 418(d)(8). Hospitals not political subdivisions. a Hospitals 
created jointly by counties and municipalities are not in- 
ANNOTATIONS ; dependent political subdivisions, but are an intricate part 


of the county and the municipality creating the same, and 
therefore they can come under the social security system 
only as the county and the municipality of which they are 
part come within the provisions of the Social Security Act. 
1955-56 Op. Att'y Gen. No. 56-6437. 

Mayordomo officer of political subdivision. — The 
mayordomo of a community ditch association is consid- 


Effect of section on sick leave payments. — Where 
the university of New Mexico did not make a social se- 
curity contribution with respect to sick leave payments 
‘on the grounds that such payments were excluded from 
wages, the social security administration was justified in 
assessing, $28.60 in respect to those payments and hold- 
ing that they were not excluded from wages. New Mexico 


v. Weinberger, 517 F.2d 989 (10th Cir. 1975), cert. denied, ered an officer of a political subdivision of the state for 
423 U.S. 1051, 96 S. Ct. 779, 46 L. Ed.'2d 640 (1976). social security coverage purposes. 1970 Op. Att'y Gen. 
Exclusion construed differently. — In assessing No. 70-46. 


Am. Jur. 2d, A.L.R. and CwJ.S. references. — 81 


contributions to be.paid in by private employers the com- O.J.8, Social Security and Public Welfare § 28. 


missioner of internal revenue has construed the sick pay ~ 
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10-14-3. Federal-state agreement. 


A... The state agency, with the approval of the coupes is hereby authorized to cata on behalf 
of the state into an agreement with the secretary of health, education and, welfare, consistent 
with the terms.and provisions; of this.act [10-14-1 to 10-14-3,.10-14-5 to,10-14-10, NMSA 1978], 
for the purpose of extending the benefits of the federal.old-age and survivors’ insurance system 
to employees of the state or any, political subdivision thereof with respect to services specified, in 
such. agreement which constitute "employment".as; defined in Section 2 [10-14:2 NMSA 1978}. of 
this,act. Such agreement may contain such provisions.relating to.coverage, benefits, contributions, 
effective date, modification and termination of the,agreement, administration and other appropri- 
ate provisions as the state agency and secretary of health, education and welfare shall agree upon, 
but, except as. may be. otherwise required by or under.the Social,Security Act as to the services to 
be covered, such agreement,shall provide in effect that: 

(1) benefits will be provided for employees whose services are covered by the naeenat 
(and their dependents and survivors) on the same basis as.though such, services constituted em- 
ployment within the meaning of Title II of the,Social, Security Act; 

(2) the state will pay to.the secretary of the treasury, at such time or hance as may be 
prescribed under the Social: Security Act; contributions with respect, to, wages (as defined in Sec- 
tion 2 of this act), equal to the sum of the taxes which would,be imposed by the: Federal Insurance 
Contributions Act if the services covered by the agreement constituted employment within the 
meaning.of that act; . 

(3). such agreement shall be gir with respect rhe services in employment wee na by 
the agreement performed after a date, specified therein in accordance with the Social Security 
Act; . 
(4) ;all services which constitute employment as defined in Section 2 and are performed in 
the employ of the state by employees.of the state, shall be covered by the agreement; 

(5)... all services which (a) constitute employment as defined in Section 2, (b) are performed 
in the employ of.a political subdivision of the state, and (c) are covered by a plan which is in confor- 
mity with the terms of the agreement and has been approved by the state agency under Section 5 
[10-14-6 NMSA 1978], shall be covered. bythe agreement; 

(6), as modified, the agreement shall include all services described in aithar Paragraph (4) 
or Paragraph (5) of this subsection and performed by individuals to whom Section 218(c)(8)(C) of 
the Social Security Act is applicable, and shall provide that the service of any such individual shall 
continue to be covered by the agreement i in.case he thereafter becomes eteibe to be a member of 
a retirement system;:and 

(7) as modified, the agreement shall include all services described in eittier Paviotesh 
(4) or Paragraph (5) of this subsection and performed by individuals in positions covered by.a 
retirement system with respect to which the governor, or an officer of the state designated by the 
governor, has issued a certificate to the secretary of health, education and welfare pursuant to Sec- 
tion 9(b) [10-14-10B NMSA 1978] of this act. 

B. Any instrumentality jointly created by this state and any other state or states is hereby 
authorized, upon the granting of like authority by such other state or states, (1) to enter into an 
agreement with the secretary of health, education and welfare whereby the benefits of the federal 
old-age and survivors' insurance system shall be extended to employees of such instrumentality, 
(2) to require its employees to pay (and for that purpose to deduct from their wages) contributions 
equal to the amounts which they would be required to pay under Section 4(a) [10-14-5A NMSA 
1978] if they were covered by an agreement made pursuant to Subsection A of this section; and (3) 
to make payments to the secretary of the treasury in accordance with such agreement, including 
payments from its own funds, and otherwise to comply with such agreements. Such agreements, 
shall, to the extent practicable, be consistent with the terms,and Provisions of SaRROc et es and 
other provisions of this act, 

C. Pursuant to Section 218(d)(6)(B) of the Social Security Act, the pécirenient asraraity’ cover- 
ing the employees who are eligible to acquire or who have acquired retirement and emeritus 
status under Section 1 of Chapter 112, Laws of 1937, as amended, shall be deemed to constitute 
a separate system for the employees of each institution of higher learning covered thereunder. 
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History: 1953 Comp., § 5-7-3, enacted by Laws 
1955, ch. 172, § 3; 1973, ch. 829, § 2. 

Compiler's notes, — Laws 1957, ch. 197, § 60" repealed 
Laws 1937, ch. 112, § 1, which was compiled as 73-12-16, 
1953 Comp., and which is referred to in Subsection C. 

Cross references. — For the federal Social Security 
Act, see 42 U.S.C. § 301 et seq. 

For Title II of the federal Social Security Act, see 42 
U.S.C. § 401 et seq. 

For Section 218 of the federal Social Security Act,, see 


SOCIAL SECURITY COVERAGE 


10-14-6 


For the Federal Insurance Contributions Act, see 26 
US.C. $§ 8101 to 3128. 


ANNOTATIONS : 


Constitutionality of payments. — Social security 
payments under this ‘section were not payments of ad- 
ditional fees or compensation in violation of N.M. Const., 
art. V, § 12. 1968 Op. Att'y Gen. No. 68-01. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 81 
C.J.S. Social Security and Public Welfare §§ 28, 38. 


42 U.S.C. § 418, 


10-14-4. Federal-state agreement; divided retirement systems. 


The agreement executed and approved as specified in Section 10-14-3 NMSA 1978 shall provide, 
in accordance with the Social Security Act, 42 U.S.C. § 301 et seq., for dividing retirement systems, 
and for extending coverage to individuals in positions covered by divided retirement systems. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 81 
C.J.S Social Security and Public Welfare §§ 28, 38. 


History: 1953 Comp., § 5-7-3.1, enacted by Laws 
1962 (S.S.), ch. 2, § 1. 


10-14-5. Contributions by state employees. 


A: Every employee of the state whose services are covered by an agreement entered into under 
Section 3 [10-14-3 NMSA 1978] shall be required to pay for the period of such coverage, into the 
contribution fund established by Section 6 [10-14-7 NMSA 1978], contributions, with respect to 
wages (as defined in Section 2 [10-14-2 NMSA 1978]) of this act, equal to the amount of the em- 
ployee tax which would be imposed by the Federal Insurance Contributions Act, if such services 
constituted employment within the meaning of that act. Such liability shall arise in consideration 
of the employee's retention in the service of the state, or his entry upon such service, after the en- 
actment of this act [10-14-1 to 10-14-3, 10-14-5 to 10-14-10 NMSA 1978.] 

B. The contribution imposed by this section shall be collected by deducting the: amount. of the 
contribution from wages as and when paid, but failure to make such deduction shall not relieve 
the employee from liability for such contribution. 

C.. If more or less than the correct amount of the contribution imposed by this section is.paid 
or reducted [deducted] with respect to any remuneration, proper adjustments, or refund if adjust- 
ment is impracticable, shall.be made, without interest, in such manner and at such times as the 
state agency shall prescribe. 


ANNOTATIONS 


‘’ Am. Jur. 2d, A.L.R. and C.J.S. references. — 81 
C.J.S. Social Security and Public Welfare §§ 28, 38. 


History: 1953 Comp., § 5-7-4, enacted by Laws 
1955, ch. 172, § 4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For the Federal Insurance Con- 
tributions Act, see 26 U.S.C. §§ 3101 to 3128. 


10-14-6,. Plans for coverage of employees of political subdivisions. 


A.- Each political subdivision of the state is hereby authorized to submit for approval by the 
state agency a/plan for extending the benefits of Title 2 [II] of the Social Security Act, in conformity 
with applicable provisions of such act, to employees of such political subdivision. Hach such plan 
and any amendment thereof shall be approved by the state agency if it finds that such plan, or 
such plan as amended, is in conformity with such requirements as are provided in regulations of 
the state agency, except that no such plan shall be approved unless: 

(1) itis in conformity with the requirements of the Social Security Act and with the agree- 
ment entered into under Section 10-14-38 NMSA 1978; 
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(2). -it provides that all services which constitute employment as defined in Section 10-14-2 
NMSA 1978 and are performed in the employ of the political subdivision by employees thereof, 
shall be covered by the plan, except that it may exclude services performed by individuals to whom 
Section 218(c)3(C) [Section 218(c)(3)(C)] of the Social Security Act is applicable; ) 

(3) it specifies the source or sources from which the funds necessary to make the payments 
required by Paragraph (1) of Subsection C and by Subsection D of this section are expected to be 
derived and contains reasonable assurance that such sources will be adequate for such purpose; 

(4) it provides for ‘such methods of administration of the plan by the political subdivision as 
are found by the state agency to be necessary for the proper and efficient administration of the plan; 

(5) it provides that the political subdivision will make such reports, in such form and con- 
taining such information, as the state agency may from time to time require, and comply with such 
provisions as the state agency or the secretary of health and human services may from tints to 
time find necessary to assure the correctness and verification of such reports; and 

(6) it authorizes the state agency to terminate the plan in its entirety, in the aivebatton of 
the state agency, if it finds that there has been a failure to comply substantially with any provision 
contained in such plan, such termination to take effect at the expiration of such notice and on such 
conditions as may be provided by regulations of the state agency, and may be consistent with the 
provisions of the Social Security Act. . 

B. The state agency shall not finally refuse to approve a plan submitted by a political subdivi- 
sion under Subsection A of this section, and shall not terminate an approved plan, without reason- 
able notice and opportunity for hearing to the political subdivision affected thereby. 

C. (1) Each political subdivision as to which a plan has been approved under this section shall 
pay into:the contribution fund, with respect to wages,.as defined in Section 10-14-2 NMSA 1978, at 
such time or times as the statesagency may by regulation prescribe, contributions in the amounts 
and at the rates specified in the applicable oinateie entered into by the state agency under: wipte 
tion 10-14-3 NMSA 1978. 

(2). Each political subdivision reson tinal to make payments under Paragraph (1) of this wb 
section is authorized, in consideration of the employee's retention in, or entry upon, employment 
after enactment of Sections 10-14-1 through 10-14-38 and 10-14-5 through 10-14-10 NMSA 1978, 
to impose upon each of its employees, as to services which are covered by an approved plan, a 
contribution with respect to his wages, as defined in Section 10-14-2 NMSA 1978, not exceeding 
the amount of the employee tax which would be imposed by the Federal Insurance Contributions 
Act if such services constituted employment within the meaning of that act} and to deduct the 
amount of such contribution from his wages as and when paid: Contributions so collected shall be 
paid into the contribution fund in partial discharge of the liability of such political subdivision or 
instrumentality under Paragraph (1) of this subsection. Failure to deduct such contribution shall 
not relieve the employee or employer of liability therefor. 

D. Delinquent payments due under Paragraph (1) of Subsection C of this section! with intartist 
charged by the federal government, may be recovered by action in a court‘of competent jurisdiction 
against the political subdivision liable therefor or may, at the request of the state agency, be deducted 
from any other money payable to such subdivision by sei department or agency anit the state. | 


History: 1953 Comp., § 5-7-5, enacted by Laws submit for appievar a plan to extend the benefit of Title 

1955, ch. 172, § 5; 1981, ch. 154, § 1. II of the Social Security Act in conformity with the appli- 
Bracketed material. — The bracketed material was cable provisions of such act to employees of such political 

inserted by the,compiler and is not part of the law. subdivision. 1955-56 Op. Att'y Gen.-No, 56-6471... 
Cross references. — For the federal Social Security Power of state agency. — The board (now state 

Act, see 42 U.S.C. § 301 et seq. agency) can require whatever is necessary to show that 
For Title II of the Social Security Act, see 42 U. S. Cc § 401 a budget item has been included so as to insure the pay- 

et seq. ment of the amount due. bags 56 6 Attly Gen. No. 55- 
For Section 218(c)(3)(C) of the Social Security Act, see 6284. 

42 U.S.C. § 418(c)(3)(C). Am. Jur. 2d, ALR. ana CwJ.S. safeneuocg. _ 81 
For the Federal Insurance Contributions Act, see 26 C.J.S, Social Security and Public Welfare §§ 28, 38. 

U.S.C. §§ 3101 to 3128. tot : 

ANNOTATIONS 


Effect of section. — Under this section, each politi- 
cal subdivision of the state is authorized and required to 
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10-14-7. Contribution fund. 


A: There is hereby established a special fund to be known as the "contribution fund." Such 
fund shall consist of and there shall be deposited in such fund: 

. (1) all contributions, interest, and penalties collected under Sections 10-14-5 and 10-14-6 
NMSA 1978; 

(2) all moneys appropriated thereto under this act:[10-14-1 to 10-14-3, 10-14-5 to'10-14-10 
NMSA 1978]; 

(3) any property or securities and earnings thereof acquired through the use of moneys 
belonging to the fund; 

(4) interest earned upon any moneys in the fund; and 

(5) all sums recovered upon the bond of the custodian or otherwise for losses sustained by 
the fund and all other moneys received for the fund from any other source. All moneys in the fund 
shall be mingled and undivided. Subject to the provisions. of this act, the state agency.is vested with 
full power, authority and jurisdiction,over the fund, including all moneys and property or-securities 
belonging thereto, and may perform any and all acts whether or not specifically designated; which 
are necessary to the administration thereof and are consistent with the provisions of this act. 

B, , The contribution fund shall be established and held separate and apart from any other 
funds or moneys of the state and shall be used and administered exclusively for the purpose of this 
act. Withdrawals from such fund shall be made for, and solely for: 

(1) payments of amounts required to be paid tothe secretary of the treasury pursuant to 
an agreement entered into under Section 10-14-3 NMSA 1978; 

(2) payment.of refunds provided for in Subsection C of Section 10-14-5 NMSA 1978; 

(3) refunds of overpayments, not otherwise adjustable, made by a political subdivision or 
instrumentality; 

(4)' expenditures by the state agency for the administration of this act; and 

(5) transfers by the state treasurer, upon certification by the director of the social security 
division, to the state general fund of amounts not necessary to satisfy expenditures required by Para- 
graphs (1) through (4) of this subsection, Such transfers shall be made by July 30 of each fiscal year. 

C. From the contribution fund the custodian of the fund shall pay to the secretary of the trea- 
sury such amounts and at such time or times as may be directed by the state agency in accordance 
with any agreement entered into under Section 10-14-3 NMSA 1978 and the Social Security Act. 

D. The state treasurer shall be ex-officio treasurer. The secretary of finance and administration 
shall be custodian of the contribution fund and shall administer such funds in accordance with the 
provisions of this act and the directions of the state agency and shall pay all warrants drawn upon 
it in accordance with the provisions of this section and with such regulations as the state agency 
may prescribe pursuant thereto. 

E. (1) There are hereby authorized to be appropriated annually to the contribution fund, in 
addition to the contributions collected and paid into the contribution fund under Sections 10-14-5 
and 10-14-6 NMSA 1978 to be available for the purposes of Subsections B and C of Section 10-14-7 
NMSA 1978 [this section] until expended, such additional sums as are found to be necessary in 
order to make the payments to the secretary of the treasury which the state is obligated to make 
pursuant to an agreement entered into under Section 10-14-3 NMSA 1978. 

(2). The state agency shall.submit to each regular session of the state legislature, at least 
ninety days in advance of the beginning of such session, an estimate of the amounts authorized to 
be appropriated to the contribution fund by Paragraph (1) of this subsection for the next appro- 
priation period. 


History: 1958 Comp., § 5-7-6, enacted by Laws ANNOTATIONS 


ren si soi: on S eatahindiin ticita fine yt Shinsl? Am, Jur. 2d, A.L.R. and C.J.S. references, — 81 


Criss references. For the. federal Social Security 


C.J,S, Social Security and Public Welfare §§ 28, 38. 
Act, see 42 U.S.C. § 301 et seq. nt 
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10-14-8. Rules and regulations. 


The state agency shall make and publish such rules and regulations, not inconsistent with the 
provisions of this act [10-14-1 to 10-14-83, 10-14-5 to 10-14-10 NMSA 1978], as it finds necessary or 
appropriate to the efficient administration of the functions with which it is charged under this act. 


History: 1953. Comp., § 5-7-7, enacted by Laws ; ANNOTATIONS 


1905, Oe Arts Am. Jur. 2d, A.L.R. and C.J.S. references. —' 81 
C.J.S. Social Security and Public Welfare §§ 28, 38. 


10-14-9. Studies and reports. 


The state agency shall make studies concerning the problem of old-age and survivors insur- 
ance protection for employees of the state and local governments and their instrumentalities 
and concerning the operation of agreements made and plans approved under this act [10-14-1 
to 10-14-3, 10-14-5 to 10-14-10 NMSA 1978] and shall submit a report to the legislature at the 
beginning of each regular session, covering the administration and operation of this act during 
the preceding biennium, including such recommendations for amendments to this act as it con- 
siders proper. : BU 


History: 1953 Comp., § 5-7-8, enacted by Laws ANNOTATIONS 


1Q85, che APE ee - Am, Jur. 2d, A.L.R. and C.J.S. references. — 81 
C.J.S. Social Security and Public Welfare §§ 28, 38. 


é 


10-14-10. Referenda and certification. 


A. The governor is empowered to authorize a referendum, and to designate any agency or 
individual to supervise its conduct, in accordance with the requirements of Section 218(d)(3) of 
the Social Security Act, on the question of whether service in positions covered by a retirement 
system established by the state or by a political subdivision thereof should be excluded from or 
included under an agreement under this act [10-14-1 to 10-14-3, 10-14-5 to 10-14-10 NMSA 1978]. 
The notice of referendum required by Section 218(d)(3)(C) of the Social Security Act to be given to 
employees shall contain or shall be accompanied by a statement, in such form and such detail as 
the agency or individual designated to supervise the referendum shall deem necessary and suf- 
ficient, to inform the employees of the rights which will accrue to them and their dependents and 
survivors, and the liabilities to which they will be subject, if their services are included under an 
agreement under this act. 

B. Upon receiving evidence satisfactory to him that with respect to any such referendum the 
conditions specified in Section 218(d)(3) of the Social Security Act have been met, the governor or 
an officer of the state designated by the governor, shall so certify to the secretary of health, educa- 
tion and welfare. 


History: 1953 Comp., § 5-7-9, enacted by Laws they can, of course, be grouped together for the purpose 
1955, ch. 172, § 9; 1973, ch. 329, § 4. of the referendum. No political subdivision would work 
Cross references. — For Section 218 of the federal So- out a plan for coverage without first determining that 
cial Security Act, see 42 U.S.C. § 418, the employees were for such plan, 1955-56 Op. Att'y Gen, 
No, 55-6333. 
ANNOTATIONS Scope of gubernatorial powers as to referendums. 
Legislative intent. — The legislature intends, so far — The governor can, within the provisions of the Social 
as the political subdivisions are concerned, that the ini- Security Act, designate what shall constitute a retirement 
tial step for coverage is to be made by the political sub- system for the purpose of a referendum. The governor can 
division by submitting a plan. If the plan is proper, and designate each political subdivision as a separate retire- 
the political subdivision has its own retirement system or ment system for the purpose of this referendum. 1955-56 
was a part of the state system, the governor is to call for Op. Att'y Gen. No. 55-6333. 
a referendum for such political subdivision. If there hap- Am, Jur, 2d, A.L.R. and C.J.S, references. — 81 
pens to be a number of such divisions with proper plans, C.J.S. Social Security and Public Welfare §§ 28, 38. 
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10-14-11. Social security referendum. 


A referendum for or against participation in the federal old age and survivors insurance embod- 
ied in the federal Social Security Act shall be conducted for the employees of a general hospital, 
or outpatient clinics thereof, operated by a state educational institution named in Article 12, Sec- 
tion 11 of the constitution of New Mexico, if required by federal or state law. 


History: 1978 Comp., § 10-14-11, enacted by Laws Cross references, — For provisions of the federal So- 
1978, ch. 167, § 3. cial Security Act, see 42 U.S.C, § 301 et seq. 
Open Meetings | 
Sec. | ‘Sec. 
10-15-1. Formation of public policy; procedures for open 10-15-2. State legislature: meetings, 
meetings; exceptions and procedures for 10-15-83. Invalid actions; setae 
closed meetings. 10-15-4, Penalty. 


10- 15-1.1. Short title. 


10-15-1. Formation of public policy; procedures for open meetings; 
exceptions and procedures for closed meetings. 


A. In recognition of the fact that a representative government is dependent upon an informed 
electorate, it is declared to be public policy of this state that all persons are entitled to the greatest 
‘possible information regarding the affairs of government and the official acts of those officers and 
employees who represent them. The formation of public policy or the conduct of business by vote 
shall not be conducted in closed meeting. All meetings of any public body except the legislature 
and the courts shall be public meetings, and all persons so desiring shall be permitted to attend 
and listen to the deliberations and proceedings. Reasonable efforts shall be made to accommodate 
the use of audio and video recording devices. 

-B. All meetings of a quorum of members of any board, commission, administrative adjudica- 
tory body or other policymaking body of any state agency or any agency or authority of any county, 
municipality, district or political subdivision, held for the purpose of formulating public policy, 
including the development of personnel policy, rules, regulations or ordinances, discussing public 
business or taking any action within the authority of or the delegated authority of any board, 
commission or other policymaking body are declared to be public meetings open to the public at 
all times, except as otherwise provided in the constitution of New Mexico or the Open Meetings 
Act: No public meeting once convened that is otherwise required to be open pursuant to the Open 
Meetings Act shall be closed or dissolved into sana groups or committees for the purpose of per- 
mitting the closing of the meeting. 

C. If otherwise allowed by law or rule of the public body, a member of a public body may par- 
ticipate in a meeting of the public body by means of a conference telephone or other similar com- 
munications equipment when it is otherwise difficult or impossible for the member to attend the 
meeting in person, provided that each member participating by conference telephone can be iden- 
tified when speaking, all participants are able to hear each other at the same time and members 
of the public attending the meeting are able to hear any See of the pape body who speaks 
during the meeting. 

D. Any meetings at which the discussion or ‘haeption of any proposed resolution, rule, regula- 
tion or formal action occurs and at which a majority or quorum of the body is in attendance, and 
any closed meetings, shall be held only after reasonable notice to the public. The affected body 
shall determine at least annually in a public meeting what notice for a public meeting is reason- 
able when applied to that body. That notice shall include broadcast stations licensed by the federal 
communications commission and newspapers “is general Paige shops that have provided a written 
request for such notice. 


529 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-15-1 PUBLIC OFFICERS AND EMPLOYEES 10-15-1 


E. A public body may recess and reconvene a meeting to a day subsequent to that stated in the 
meeting notice if, prior to recessing, the public body specifies the date, time and place for continua- 
tion of the meeting and, immediately following the recessed meeting, posts notice of the date, time 
and place for the reconvened meeting on or near the door of the place where the original meeting 
was held and in at least one other location appropriate to provide public notice of the continuation 
of the meeting. Only matters appearing on the agenda of the original meeting may be discussed at 
the reconvened meeting. 

F. Meeting notices shall include an agenda containing a list of specific items it. business to be 
discussed or transacted at the meeting or information on how the public may obtain a copy of such 
an agenda. Except in the case of an emergency.or in the.case of a public body that ordinarily meets 
more frequently than once per week, at least’seventy-two hours prior to the meeting, the agenda 
shall be available to the public and posted on the public body's web site, if one is maintained. A 
public body that ordinarily meets more frequently than once per week shall post a draft agenda 
at least seventy-two hours prior to the meeting and a final agenda at least thirty-six hours prior 
to the meeting. Except for emergency matters, a public body shall take action only on items ap- 
pearing on the agenda. For purposes of this subsection, "emergency" refers to unforeseen circum- 
stances that, if not addressed immediately by the public body, will likely result in injury or damage 
to persons or property or substantial financial loss to the public body. Within ten days of taking 
action on an emergency matter, the public body shall report to the attorney general's office the ac- 
tion taken and the circumstances creating the emergency; provided that the requirement to report 
to the attorney general is waived upon the declaration of a state or national emergency. 

G. The board, commission or other policymaking body shall keep written minutes of all its 
meetings. The minutes shall include at a minimum the date, time, and place of the. meeting, the 
names of members in attendance and those absent, the substance of the proposals considered and 
a record. of any decisions and votes:taken that-show how each member voted. All minutes are open 
to,public inspection. Draft minutes shall be prepared within.ten working days after the meeting 
and shall be approved, amended or disapproved at the next meeting where a quorum is present 
Minutes shall not. become official until approved by the policymaking body. 

H. The provisions of Subsections.A, B and.G of this section do not apply to: 

(1) meetings pertaining to issuance, suspension, renewal or revocation of a license, acta 
that a hearing at which evidence is offered, or rebutted shall be open. All final actions on the issu- 
ance, suspension, renewal or revocation of a license.shall be taken at an open meeting; 

(2) limited personnel matters; provided that for purposes. of the Open Meetings Act, as: 
ited personnel matters" means the discussion of hiring, promotion, demotion, dismissal, assign- 
ment or resignation.of or the investigation or consideration of complaints or charges against any 
individual public employee; provided further that this paragraph is not to be construed as to ex- 
empt final actions on personnel from being taken at open public meetings, nor does it preclude an 
aggrieved. public employee from demanding a public hearing. Judicial candidates interviewed by 
any commission shall have the right to demand an open interview; 

(3) deliberations by a public body in connection with an administrative adindiantane pro- 
ceeding. For purposes of this paragraph, "administrative adjudicatory proceeding" means a ‘pro- 
ceeding brought by or.against.a person before.a public body in which individual legal rights, duties 
or.privileges are required by law to be determined by the public body after an opportunity fora 
trial-type hearing. Except.as otherwise provided in this section, the actual administrative adjudi- 
catory proceeding at which evidence is offered or rebutted and any final action taken as a result of 
the proceeding shall occur,in an open meeting; 

(4) the discussion of personally identifiable information about any individual student, un- 
less the student or the student's parent or. guardian requests otherwise; 

(5) -meetings for the discussion of bargaining strategy preliminary to collective bargaining 
negotiations between the policymaking body. and.a bargaining | unit representing the employees of 
that policymaking body and collective bargaining sessions. at which the Roheymaking body and the 
representatives of the collective bargaining unit are present; 

(6) . that. portion of meetings at which a, decision concerning uch sacl in an. Gap ig ex- 
ceeding two thousand five hundred dollars ($2,500) that can be made only from. one source is dis- 
cussed and that portion of meetings at which the contents of competitive sealed proposals solicited 
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pursuant to the Procurement Code are discussed during the contract negotiation process. The 
actual approval of purchase of the item or final action regarding the selection of a contractor shall 
be made in an open meeting; 

(7) meetings subject to the attorneysilient privilege pertaining to threatened or pending 
litigation in which the public body is or may become a participant; 

(8) meetings for the discussion of the porchsasy acquisition or disposal of real property or 
water rights by the public body; 

(9) those portions of meetings of committees or boards of public hospitals where strategic 
and long-range business plans or trade secrets are discussed; and ) 

(10) that portion of a meeting of the gaming control board dealing with information made 
confidential pursuant to the provisions of the Gaming Control Act [Chapter 60, Article 2E NMSA 
1978]. 

I, If any meeting is closed pursuant to the exclusions contained in Babsection H of this section: 

(1) the closure, if made in an open meeting, shall be approved by a majority vote of a quo- 
rum of the policymaking body; the authority for the closure and the subject to be discussed shall 
be stated with reasonable specificity in the motion calling for the vote on a closed meeting; the vote 
shall be taken in an open meeting; and the vote of each individual member shall be recorded in the 
minutes. Only those subjects announced or voted upon prior to lasing by the policymaking body 
may be discussed in a closed meeting; or 

(2) if a closure is called for*when the policeman body is not in an open meeting, the 
closed meeting shall not be held until public notice, appropriate under the circumstances, stating 
the specific provision of the law authorizing the closed meeting and stating with reasonable speci- 
ficity the subject to be discussed is given to the members and to the general public. 

J. Following completion of any closed meeting, the minutes. of the open meeting that was closed 
or the minutes of the next open meeting if the closed meeting was separately scheduled shall state 
that the matters discussed in the closed meeting were limited only to those specified in the motion 
for closure or in the notice of the separate closed meeting. This statement shall be approved by the 
public body under Subsection G of this section as part of the minutes. 


History: 1953 Comp., § 5-6-23, enacted by Laws C, E, F, and J, redesignating the remaining subsections ac- 
1974, ch. 91, § 1; 1979, ch. 366, § 1; 1989, ch. 299, § 1; cordingly and making a related reference change in pres- 
1993, ch. 262, § 1; 1997, ch. 190, § 65; 1999, ch, 157, § 1; ent Subsections H and J; added Paragraphs (8) and (4) to 
2013, ch. 42, § 1. Subsection H, redesignating the remaining paragraphs 

The 2018 amendment, effective June 14, 2013, re- accordingly; added the language beginning "and that por- 
quired agendas to be available to the public seventy-two tion of meetings" to the end of the first sentence of present 
hours prior to a public meeting; required the attorney Paragraph (6) and substituted "or final action regarding 
general to review a public body's action on emergency the selection of a contractor shall" for "is to" in the second 
matters; in Subsection F, in the second sentence, after sentence of that paragraph; in Subsection I, inserted "and 
"emergency", added "or in the case of a public body that the subject. to be discussed" and "with reasonable speci- 
ordinarily meets more frequently than once per week, at ficity" in Paragraph (1) and deleted "the closed meetings" 
least seventy-two hours prior to the meeting" and after following "in an open meeting" and inserted "and stating 
"available to the public", deleted "at least twenty-four with reasonable specificity the subject to be discussed" in 
hours prior to the meeting" and added "and posted on the Paragraph (2); and made stylistic changes in Subsection B 
public body's web site, if one is maintained", and added and Subsections D, G, H, and I. 


the third and fifth sentences; in Paragraph (6) of Sub- 
section H, after "from one source", added "is discussed"; ANNOTATIONS 


in Paragraph (1) of Subsection I, at the beginning of the I. GENERAL CONSIDERATION, 
first sentence, added "the closure"; and in Paragraph (2) Il. APPLICABILITY. 


of Subsection I, at the beginning of the sentence, after "if", Ill. EXCEPTIONS. 
added "a closure is" and after "in an open meeting", added IV, GENERAL REQUIREMENTS. 
"the closed meeting". V. NOTICE. 
The 1999 amendment, effective June 18, 1999, re- VI. CORRECTION OF ERRORS. 
wrote Paragraph H(9) which read: "those portions of meet- 
ings of committees or boards of public hospitals that re- I, GENERAL CONSIDERATION, 


ceive less than fifty percent of their operating budget from ’ : 
direct public funds and appropriations where strategic Purpose of the Open Meetings Act is to open the 
and long-range business plans are discussed; and". meetings of governmental bodies to public scrutiny by al- 
The 1997 amendment, effective June 20, 1997, in Sub- lowing public attendance at such meetings, not to unduly 
section H, added Paragraph (10) and made minor stylistic burden the appropriate exercise of governmental decision- 
changes at the end of Paragraphs (8) and (9). making and ability to act. Gutierrez v. City of Albuquer- 
The 1993 amendment, effective June 18, 1993, in que, 1981-NMSC-061, 96 N.M. 398, 631 P.2d 304, atined 
Subsection B, inserted "administrative adjudicatory body" The doctrine of res judicata applies to “Sabitis 
near the beginning of the first sentence; added Subsections violations of the Open Meetings Act. Anaya v. City of 
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Albuquerque, 1996-NMCA-092, 122 N.M. 326, 924 P.2d ©. 


735, cert. denied, 122 N,M. 194, 922 P.2d.576, 

‘Record of meeting. — Duly approved, written min- 
utes of a policy making body can be sufficient to constitute 
an official transcript for review and duly, approved and 


10-15-1 


and a development agreement between Bernalillo county 
and the owners of the land at issue, and where petition- 
ers claimed the development agreement was negotiated 
and approved in violation of the Open Meetings Act, the 


_.; district court did not err in dismissing petitioners' claim 


executed resolutions of a policy-making body can appro- _. 


priately serve as a statement of the legal and factual ba- 
sis for the body's decision: Village of Angel Fire-v, Wheeler, 
2003-NMCA-041, 183 N.M. 421, 63 P.3d 524, cert. denied, 
133 N,M. 4138, 63 P.3d 516, 

Election of officer's did not require a record. ‘of 
how voters voted, — 


Where defendants installed a new’ 


headgate. on, the: association's acequia system. without... 


obtaining the approval of the association or the mayor- 


domo; the mayordomo and a commissioner, on behalf of ’ 


the association, obtained a temporary restraining order 
prohibiting defendants from continuing work on the ditch; 
defendants claimed that the association's meeting to 
elect officers violated the Open Meeting Act, Chapter 10, 
Article 15 NMSA 1978, because the minutes of the meet- 
ing did not record how each member voted.as required, by 
10-15-1(G) NMSA 1978 and that consequently, the com- 
missioner and the mayordomo were not properly elected 
as officers and lacked standing to file the petition for in- 
junction on behalf of the association; in the association's 
practice, each person meeting the voter requirements of 


73-2-14 NMSA 1978 was accorded one vote; and thé voters 


did not represent others, they represented their own inter- 
ests in the ditch, the election of the commissioner and the 


mayordomo was not void because the purpose of record- _ 


ing the "yeas and nay's" of votes as required by 10-15-1(G) 
NMSA 1978 was not relevant where the recording of the 
votes would not serve the purpose of greater accountabil- 
ity. Parkview Cmty, Ditch Ass'n v, Peper, 2014-NMCA-049. 
To "attend and listen," as used in Subsection A, 
means that persons desiring to attend shall have the oppor- 
tunity to do so, that no one will be systematically excluded 
or arbitrarily refused admittance, and that the meeting 
will not be "closed" to the public. Gutierrez v. City of Albu- 
querque, 1981-NMSC-061, 96 N.M. 398, 631 P.2d 304. 


II. APPLICABILITY. 


City-owned utility. — A city-owned electric utility 
corporation is a governmental! board within a statute that 
requires the governing bodies of municipalities, etc., and 
all other governmental boards and commissions of state 
or its subdivisions that are supported by public funds to 
make all final decisions at meetings open to the public. 
Raton Pub. Serv, Co. v. Hobbes, 1966-NMSC-150, 76 N.M. 
535, 417 P.2d 32 (decided under prior law). 

City board of education. — A city board of education 
is a policymaking body covered by the public meeting law. 
State v. Hernandez, 1976-NMSC-081, 89 N.M. 698, 556 
P.2d 1174. 

Litigation committee of the New Mexico state 
investment council. — A litigation committee, acting 
under the delegated authority of the New Mexico state 
investment council (NMSIC) to settle legal matters, was 
subject to the Open Meetings Act because the committee 
was intended to be a policy-making body and its meetings 
were for the purpose of taking an action within the au- 
thority of the NMSIC. N.M. State Inv. Council v. Weinstein, 
2016-NMCA-069, cert. denied. 

Working group authorized to negotiate develop- 
ment agreement not subject. to the Open Meetings 
Act. In consolidated appeals arising from petition- 
ers' collective opposition to the development, of the pro- 
posed Santolina planned community on Albuquerque's 
west side mesa in Bernalillo county, where the Bernalillo 
county board of county commissioners (board) approved 
a master plan for the development of the Santolina com- 
munity, a. zone map amendment which rezoned the land 
from rural agricultural to planned community zoning, 
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on the grounds that the development agreement was not 
subject to the Open Meetings Act, because the working 


‘group that drafted the development agreement had no 


authority to act in a way that could bind the board to any 
action or decision it negotiated, or developed; rather, the 
working group drafted the development agreement in or- 
der for it to be handed off to the board, and it was sub- 
sequently the Board, not the working group, that heard 
public comments on the draft prior to its vote to approve 
the development agreement. Benavidez v. Bernalillo De 
Bd. ? Comm'rs, 2021-NMCA-029, cert. denied. 


III. EXCEPTIONS, 


Meetings with attorney, — Subsection H(7) does 
not apply only when a public body has already become 
involved in litigation or has been informed it will likely 
, become involved. Also, it does not require that, a decision 
regarding litigation be made in an open meeting. Board of 
Cnty. Comm'rs v. Ogden, 1994-NMCA-010, 117 N.M. 181, 
870 P.2d 143, cert. denied,117 N.M. 215, 870 P.2d 753. 

Settlement agreements entered into between parties 
are outside the attorney-client privilege, and therefore 
Paragraph (7) of Subsection H of this section has no bear- 
ing on their disclosure. Board of Comm'rs v. Las Cruces 
Sun-News, 2003-NMCA-102, 134 N.M. 283, 76 P.3d 36. 

Decisions to settle litigation may be made in a 
closed meeting. — A litigation committee, acting under 


‘the delegated authority of the New Mexico State Invest- 


ment Council. to settle legal matters, did not violate the 
Open Meetings Act (OMA) when it approved settlement 
agreements under the Fraud Against Taxpayers Act, 44-9-1 
to 44-9:14-NMSA 1978, in’private meetings, but because 
the litigation committee failed to comply with the notice 
provisions of the OMA, the litigation committee's approval 
of the settlement agreements was invalid. N.M. State Inv, 
Council v. Weinstein, 2016-NMCA-069, cert. denied. 

Communications regarding limited personnel 
matters. — In an underlying enforcement action under 
the New Mexico Inspection of Public Records Act, 14-2-1 to 
-12 NMSA 1978, where plaintiffs made a combined seven 
written requests of the Albuquerque public schools (APS) 
to inspect documents referencing complaints or allega- 
tions of misconduct regarding the former superintendent 
of APS, the district court did not err in ordering the non- 
party appellant to answer plaintiffs' deposition questions, 
because appellant failed to identify any privilege, either 
adopted by the New Mexico supreme court or recognized 
under the New Mexico constitution, on which to base her 
argument that communications regarding "limited per- 
sonnel matters" that occur during a closed public meeting 
are immune from discovery, and failed to meet her burden 
of establishing the essential elements necessary to prove 
the applicability of the attorney-client privilege, based on 
a claimed common interest, to her communications with 
APS attorneys. Albuquerque Journal v. Board of Educ. . 
2019-NMCA-012, cert, granted. 

County hospital physician's contract. — The Open 
Meetings Act was not applicable to a county hospital's 
contract with a physician since the board's bylaws gave 
authority to the CEO to enter into employment contracts 
with his subordinates, the contract was discussed at a 
closed-door meeting of the board conducted by the hospi- 
tal's attorney, which was proper under the personnel ex- 
clusion of the Open Meetings Act, Also, since it did not 
appear that any "final actions" were taken by the board on 
the employment contracts, there was no action taken, and 
the Open Meetings Act did not apply. The contract did not 
have to be adopted by either the hospital's board or the 
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eounty commission in order to be valid. Treloar v. County 
of Chavez, 2001-NMCA-074, 130 N.M. 794, 32 P.3d 808. 

Quorum not required. — Where livestock board's 
executive director's largely unilateral action in negoti- 
ating with the Forest Service and executing a memo- 
randum of understanding did not involve a meeting of\a 
quorum of the Board members,’ the Open Meetings Act 
did not apply. Paragon Found., Inc. v. N.M. Livestock’ Bd., 
2006-NMCA-004, 138 N.M. 761, 126 P.3d 577, cert. denied, 
Se ees) 139 N.M. 272, 131 P.3d 659. 


TV, GENERAL REQUIREMENTS. 


Reasonable public access required. — A govern- 
mental entity must allow reasonable public access for 
those who wish to attend and listen to its proceedings. 
Gutierrez v. City of Albuquerque, 1981-NMSC-061, 96 
N.M. 398, 631 P.2d 304. 

Meeting with overflow crowd qualifies as open and 
public. — When the size of a crowd exceeds the capacity of 
the meeting place and every effort is made to allow those 
who cannot gain entrance to listen to the proceedings, the 
requirements of this article are satisfied and the meeting 
qualifies as both open’and public. Gutierrez v. City of Albu- 
querque, 1981-NMSC-061, 96 N.M. 398, 631 P.2d 304. 

Restrictions on public's right to speak at open 
meetings. — The Open Meetings Act does not require a 
county commission to allow the public to speak at its meet- 
ings. However, the commission’ in this case had an inten- 
tional practice and tradition of allowing public comment at 
its meetings, and it failed to identify a significant govern- 
ment interest justifying the prohibition of plaintiff's speech 
at a commission meeting. Therefore, the district courts or- 
der of summary judgment in favor of the commissioners 
was reversed. Mesa v. White, 197 F.3d 1041 (10th Cir. 1999), 


V. NOTICE. 


Notice reasonable. — Where notice of the meeting at 
which a board adopted regulations under the Environmen- 
tal Improvement Act was mailed at least 10 days prior to 
the scheduled date to 64 individuals, committees and orga; 
nizations (including the appellant who.had and exercised 
the opportunity to appear at two preliminary meetings at 
which evidence was taken regarding the proposed regula- 
tions), the notice of these preliminary meetings was pub- 
lished in nine newspapers, a news release was issued on 
April 16, 1974, giving the time and place of the April 19 
meeting and stating that the board would take action on 
proposed regulations for solid waste and New Mexico's 
ambient air standard for sulfur dioxide, notice of the meet- 
ing, citing a U.P.I. release, appeared in two other papers on 
April 18, 1974, and April 17, 1974, respectively, and more- 
over, April 19 was the regular monthly meeting date for the 
board, it was held that all of these efforts by the board con- 
stituted reasonable notice to the public within the mean- 
ing of this subsection, N.M. Mun. League, Inc. v. N.M. Envtl. 
Imp. Bd., 1975-NMCA-083, 88 N.M. 201, 539 P.2d 221, cert. 
denied, 88 N.M. 318, 540 P.2d 248. 


VI. CORRECTION OF ERRORS. 


Reinstatement of termination proceedings ther 
initial ones defective. — Where the original termina- 
tion proceedings against a teacher were reversed based 
upon a procedural defect (failure to comply with this ar- 
ticle), the school board was entitled to reinstate termina- 
tional proceedings, correct the procedural defect, and rely 
upon the same alleged acts of misconduct that had been 
relied upon in the original proceedings. Board of Educ. v. 
Sullivan, 1987-NMSC-062, 106 N.M. 125, 740 P.2d 119, 

Correction of procedural error. — A local school 
board's procedural error in, following private delibera- 


tions, issuing its written decision affirming a teacher's’ 


dismissal without convening an open meeting and 
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without a public announcement of the vote, may be cor- 
rected by holding a prompt public meeting, affording the 
teacher an opportunity to be present, and publicly voting 
on and ratifying its decision. Kleinberg v. Board of Educ., 
1988-NMCA-014, 107 N.M. 38, 751 P.2d 722. 

Corrective action taken thirty months after proce- 
dural error was valid. — Where the New Mexico State 
Investment Council (NMSIC) ratified settlement agree- 
ments approved by a litigation ‘committee, which’ violated 
the Open Meetings Act when acting under the delegated au- 
thority of the NMSIC, the NMSIC's ratification of the settle- 
ments in a properly-noticed public meeting, which included 
a public agenda, was open to the public, was publicly voted 
on by a quorum of the NMSIC, and the minutes of which 
were published online, was sufficient to remedy the litiga- 
tion committee's improper action, because ‘the legislature 
did not intend to unduly burden the appropriate exercise of 
governmental decision-making and ability to act. N.M. State 
Inv. Council v. Weinstein; 2016-NMCA-069. 

Moot claim not vacated. — Although the drug-testing 
policy in issue was replaced, making the claim under this 
act moot-on appeal, the city is not entitled to vacate the trial 
court's judgment on that claim. 19 Solid Waste’ Dep't Me- 
chanics v. City of Albuquerque, 76 F.3d 1142 (10th Cir, 1996). 

Mutual domestic water association is'a public 
body and ‘must comply with the Open Meetings Act. 2006 
Op. Att'y Gen. No. 06-02. 

Dental hygiene committee must comply fully with 
the Open Meetings Act. 1987 Op. Att'y Gen. No. 87-82, 

Intercommunity water supply association. — An 
association composed solely of two incorporated villages 
for purposes of securing an adequate and economic supply 
of water for the residents of the villages was a public body 
subject to the Open Meetings Act, particularly in light of 
the:considerable public authority theassociation had over 
the creation, maintenance and distribution of the water to 
the two villages.:1991 Op. Att'y Gen. No. 91-07. 

Denial to citizen of right to address board. — A lo- 
cal school board president has authority to deny citizens the 
right to address the local school board during a: meeting of 
the board, if he is authorized to do so by:rules promulgated 
by the board and he does not exercise that authority arbi- 
trarily or capriciously. 1990 Op. Att'y Gen. No. 90-26. 

All stages to be open. — All stages:of the ‘meetings 
must be open to the public because if the body were: al- 
lowed to conduct a closed meeting in the determination of 
a matter, and then merely open the meeting to the public 
and announce its decision, the clear intent of the legisla- 
ture would be defeated. 1959-60 Op. Att'y Gen. No. 59-105 
(decided, under prior law). 

Decisions made by telephone, etc. — Final deci- 
sions made by telephone, mail or telegraph are not made 
at a meeting open to the public within the meaning of the 
act. A clear intention of the words "meeting open to the 
public" is to provide a situation where all of the attending 
members of the board or commission assembled together 
arrive at final decisions and determinations in such a 
manner as to allow the press and the general public to be 
present. Any other interpretation would defeat the legis- 
lative intent of the statute. 1959-60 Op. Att'y Gen. No. 59- 
105 (decided under prior law). 

A county commission may not, consistently with this ar- 
ticle, approve purchases by telephone. When it approves pur- 
chases, a county commission is conducting public business 
and taking official action. Therefore, to be valid, this action 
must be taken by the commissioners acting as a body at a 
meeting open to the public and according to the requirements 
of the Open Meetings Act. 1991 Op. Att'y Gen. No. 91-12: 

Recording and broadcasting of meetings. — News 
reporters may record: public meetings and, may later 
broadcast those recordings, if the recording process does 
not effectively interfere with certain legitimate govern- 
mental interests such as the need to provide for order, 
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decorum, etc. 1973 Op. Att'y Gen. No. 73-10 (decided 'un- 
der prior law). 

Notice of meetings. — Notice must: be posted in a 
timely manner prior to the anticipated meeting. 1990 Op. 
Att'y Gen. No. 90-29. 

The reasonable notice standard contained in the Open 
Meetings Act involves an analysis of its substance and 
procedure, and no hard and fast rule can be applied to 
what constitutes "reasonable notice" under the Act. 1990 
Op. Att'y Gen. No. 90-29. 

Procedurally, it is acceptable to post notice in a prominent 
location like city hall or in the county courthouse. However, 
where notice has been posted in a prominent location but the 
public is denied access, such notice is defective and therefore 
not reasonable. 1990 Op. Att'y Gen. No. 90-29, 

It is recommended that public policy-making bodies 
post notice at least 10 days prior to regular meetings, 
three days prior to special meetings and as practicable 
for emergency meetings. However, emergency meetings 
called with little or no notice must involve issues which, if 
not addressed immediately by a policy-making body, will 
threaten the health, safety or property of its citizens. 1990 
Op. Att'y Gen. No. 90-29. 

A violation of the Open Meeting Act's notice provisions 
must be considered to be substantial because the act's pol- 
icy goals and intent cannot be achieved without sufficient 
notice, 1990 Op. Att'y Gen. No. 90-29. 

Publication in New Mexico register. — A notice of 
proposed rulemaking in the New Mexico Register prob- 
ably would not. constitute reasonable notice under ‘the 
Open Meetings Act, Sections 10-15-1 to 10-15-4 NMSA 
1978, because the register is not widely circulated and is 
not readily available to the general public. 1993 Op. Att'y 
Gen. No. 93-02. 

"Limited personnel matters" exception. — Ifa public 
policy-making body desires to meet in executive session to 
discuss an individual employee's dismissal, promotion, res- 
ignation, complaint or shortcomings, then such a meeting 
could properly be closed pursuant to the "limited personnel 
matters" exception set forth in Subsection H(2).Conversely, 
budgetary discussions and the like, while sometimes tan- 
gentially related to personnel matters, are not to be held 
behind closed doors. 1990 Op. Att'y Gen..No. 90-28, 

Use: of proxy votes is not permitted. — The Open 
Meetings Act does not allow a member of the New Mexico 
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sentencing commission to use a designee to cast the mem= 
ber's vote at a meeting, 2010 Op. Att'y Gen, No. 10-02. 

Official acts. — An "official act" for purposes of the 
Open Meetings Act broadly encompasses any activity 
related to an agency's official business, authority and re- 
sponsibilities. 2010 Op. Att'y Gen. No. 10-02. 

Sanctions for violations. — Sanctions for violating 
the Open Meetings Act include invalidation of agency ac- 
tion, award of attorney fees and costs to plaintiffs who 
prevail in a court action to enforce the Open Meetings Act, 
and criminal penalties, 2010 Op. Att'y Gen. No, 10-02. 

No general right of public sector collective bar- 
gaining. — It would be incorrect to infer that by includ- 
ing a provision allowing closed meetings to discuss strat- 
egy preliminary to. collective bargaining negotiations, 
Paragraph H(5) of this section, the legislature recognized 
the general right of public sector collective bargaining. To 
the contrary, that provision was enacted only because the 
legislature specifically, had authorized cities to bargain 
collectively with transit workers in 3-52-14 to. 3-52-16 
NMSA 1978, 1987 Op. Att'y Gen. No. 87-41. 

The Las Cruces Selection Advisory Committee is 
a policy-making body for purposes of the Open Meetings 
Act, 1990 Op. Att'y Gen. No. 90-27, 

Law reviews. — For annual survey of New Mexico 
law relating to administrative law, see 13.N.M.L. Rev. 235 
(1983). 

Am. Jur, 2d, A.L.R, and C.J.S. references, — 2 Am, 
Jur, 2d Administrative Law § 101 et. seq. 

Emergency exception under state law making proceed- 
ings by public bodies open to the public, 33 A.L.R.5th 731, 

Attorney-client exception under state law making proceed- 
ings by public bodies open to the public, 34 A.L,R.5th 591. 

Pending or prospective litigation exception under state 
law making proceedings by public bodies open to the pub- 
lic, 835 A.L.R.5th 113. 

Construction and application of exemptions, under 5 
USCS § 552b(c), to open meeting requirement of Sunshine 
Act, 82 A.L.R, Fed. 465. 

Exhaustion of administrative remedies as prerequisite 
to judicial action to compel disclosure under Freedom of 
Information Act (FOIA) (6 USC § 552), 112 A.L.R. Fed. 
561. 

73 C.J.S. Public Administrative Law and Procedure 
§ 19, 


Chapter 10, Article 15 NMSA 1978 may be cited as the "Open Meetings Act". 


History: 1978 Comp., § 10-15-1.1, enacted by Laws 


1979, ch. 366, § 2; 1989, ch. 299, § 2. 


10-15-2. State legislature; meetings. 


“A. Unless otherwise provided by joint house and senate rule, all meetings of any committee or 
policy-making body of the legislature held for the purpose of discussing public business or for the 
purpose of taking any action within the authority of or the delegated authority of the committee or 
body are declared to be public meetings open to the public at all times. Reasonable notice of meet- 
ings shall be given to the public by publication or by the presiding officer of each house prior to the 
time the meeting is scheduled. 

B.’ The provisions of Subsection A of this section do not apply to matters relating to personnel 
or matters adjudicatory in nature or to investigative or quasi-judicial proceedings relating to eth- 
ics and. conduct or to a caucus of a political party. 

C. For the purposes of this section, "meeting" means a gathering of a quorum of the members 
of a standing committee or conference committee held for the purpose of taking any action within 
the authority of the committee or body. . 
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History: 1953 Comp., § 5-6-24, enacted by Laws in Subsection C, after "gathering of", added "a quorum of"; 
1974, ch, 91, § 2; 2009, ch.105,§1. -. after "members", deleted "called by the presiding officer" 
The 2009 amendment, effective June 19, 2009, in and after "standing committee", added the remainder of 
Subsection A, added “unless otherwise provided by joint the sentence. 
house and senate rule" at the beginning of the sentence; 
after."all meetings of", deleted "a quorum of members of" ANNOTATIONS 


and added the last sentence; in Subsection B, deleted the 
" ‘ : " "! 
language after "adjudicatory in nature’, deleted "or any requirement as defined in this section does not apply to a 


bill, resolution or other legislative matter not yet pre- f th ‘Att ne ofthe b f ; 
sented to either house of the legislature or general appro- sseanlnyd Op Att'y Gehi No. the p ac aliissh uae’ sid 


priation bills" and added the remainder of the sentence; 


Open meetings not required. — The open meetings 


10-15-38. Invalid actions; standing. 


A... No resolution, rule, regulation, ordinance or action of any board, commission, committee or 
other policymaking body shall be valid unless taken or made at a meeting held in accordance with 
the requirements of Section 10-15-1 NMSA 1978. Every resolution, rule, regulation, ordinance or 
action of any board, commission, committee or other policymaking body shall be presumed to have 
been taken or made at a meeting held in accordance with the requirements of Section 10-15-1 
NMSA 1978. 

B. All provisions of the Open Meetings Act shall be enforeed by the attorney general or by 
the district attorney in the county of jurisdiction. However, nothing in that act shall prevent an 
individual from independently applying for enforcement through the district courts, provided that 
the individual first provides written notice of the claimed violation to the public body and*that 
the public body has denied or not acted on the claim within fifteen days of receiving it. A public 
meeting held to address a claimed violation of the Open Meetings Act shall include a summary of 
comments made at the meeting at which the claimed violation occurred. 

C. The district courts of this state shall have jurisdiction, upon the application of any person 
to enforce the purpose of the Open Meetings Act, by injunction, mandamus or other appropriate 
order. The court shall award costs and reasonable attorney fees to any person who is successful in 
bringing a court action to enforce the provisions of the Open Meetings Act. If the prevailing party 
in a legal action brought under this.section is a public body defendant, it shall be awarded court 
costs. A public body defendant that prevails in a court action brought under this section shall be 
awarded its reasonable attorney fees from the plaintiff if the plaintiff brought the action without 
sufficient information and belief that good grounds supported it. : 

D. No section of the Open Meetings Act shall be construed to preclude other remedies or rights 
not relating to the question of open meetings. 


History: 1953 Comp., § 5-6-25, enacted by Laws constituted meeting of the board and, thus, it was not a 
1974, ch. 91, § 3; 1989, ch. 299, § 3; 1998, ch. 262, § 2; valid act capable of binding the county. Trujillo v. Gonza- 
1997, ch, 148, § 1. les, 1987-NMSC-119, 106 N.M. 620, 747 P.2d 915. 

The 1997 amendment, effective June 20, 1997, added Retroactive cure of invalid action. — When a pub- 
the proviso in the second sentence of Subsection B and lic entity acts to cure an employment termination action 
rewrote Subsection C. that was. taken in violation of the Open Meetings Act by 

The 19938 amendment, effective June 18, 1993, pur- taking a later action, the later action cannot be applied 
ported to amend this section but made no change. retroactively to make the prior action valid and effec- 

tive as of the date it was taken. Palenick v. City of Rio 
ANNOTATIONS Rancho, 2012-NMCA-018, 270 P.3d 1281, cert. granted, 


2012-NMCERT-002, 


Memorandum of understandi tered into b Nae, ' < 6 ; 
hs peed nephrhed tbek yeh y Where a municipality terminated plaintiff as city man- 


regional forester of the forest service and the executive Noe tee : f 
director of the livestock board was not a proper action un- ager in violation of the Open Meeting Act and in a meet- 
der this section, and thus there was no Open Meetings ing eleven months after the termination, the municipality 
Act violation. Paragon Found., Inc. v. N.M. Livestock Bd., passed a resolution ratifying and approving the prior ac- 


2006-NMCA-004. 138 N.M. 761. 126 P.3d 577. cert. denied tion, the later attempt to ratify and approve the invalid 
2006-NMCERT-001, 139 N.M.272, 131 P3d 659. : action and make the termination retroactively effective as 


Recall of school board members::—+ Violation of the of the date of the prior action was not effective. Palenick v. 
Open Meetings Act provides a sufficient basis for a peti- City of Rio Rancho, 2012-NMCA-018, 270. P.3d 1281, cert. 
tion to recall school board members. Dona Ana Cnty. Clerk granted, 2012-NMCERT-002, 

v. Martinez, 2005-NMSC-037, 138 N.M, 575, 124 P.3d 210. Waiver of breach of employment agreement based 


Employment offer from two commissioners. on a violation of the act. — Where defendant's city 
— The action of two county commissioners’ orally ex- council terminated plaintiffs employment agreement; 


teat Mar avedb-reavGhol ne awvas without even though plaintiff believed that the city council had 
meetattory “authority meanate i is Satis padide ay 4 duly violated the Open Meetings Act and that plaintiff was still 
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an employee of defendant, plaintiff demanded the sever- 
ance benefits provided in the agreement; the correspon- 
dence between plaintiff and defendant concerning plain- 
tiffs demand for severance benefits did not’mention the 
circumstances surrounding plaintiff's termination; plain- 
tiff did not object to defendant's letter informing plaintiff 
that plaintiff was no longer an employee of defendant; de- 
fendant paid plaintiff the severance package; the attorney 
general determined that plaintiff's termination violated 
the Open Meetings Act and that the violation invalidated 
plaintiff's termination; and plaintiff sued defendant for 
violation of the Open. Meeting Act and for breach of con- 
tract, plaintiff's demand and acceptance of the severance 
package from defendant constituted a waiver of plain- 
tiffs right to pursue claims against defendant for viola- 
tion of the Open Meetings Act and for breach of contract. 
Palenick v. City of Rio Rancho, 2013-NMSC-029, rev'g 
2012-NMCA-018,:270 P.3d 1281. 


10- 15- 4. Penalty. 
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Breach of employment agreement based on a vio- 
lation of the act. — Where a municipality terminated 
plaintiff as city manager in violation of the Open Meet- 
ing Act, ‘plaintiffs acceptance of severance benefits did 
not ‘constitute a waiver of plaintiff's right to salary and 
benefits pursuant to plaintiffs employment agreement. 
Palenick v. City of Rio Raneho,'2012-NMCA-018, 270 Rad 
1281, cert. granted, 2012-NMCERT-002. 

Attorney's fees. — Where a municipality tevininated 
plaintiff as city manager in violation of the Open Meet- 
ing Act, plaintiff filed an action for enforcement of the act 
and for breach of contract to recover money due under 
plaintiff's employment agreement; and plaintiff's claim to 
enforce the act was dismissed for lack of jurisdiction, the 
court could not enforce the act in the breach of contract 
action by awarding attorney fees and costs under the act. 


~ Palenick v, City of Rio Rancho, 2012-NMCA-018, 270 P.3d 


1281, cert: granted, 2012- NMCERT:002. 


Ain person violating any of tha provisions of Section 10- 15-1 or 10-15-2 NMSA 1978 is guilty 
of a misdemeanor. and upon. conviction shall be punished by a fine of not more than five, hundred 


dollars ($500) for each offense. 


History: 1953 Comp., § 5-6-26, enacted by Laws 


1974, ch, 91, § 4; 1989, ch, 299, § 4. 


ARTICLE 16 


Governmental Conduct 


Sec. 

10-16-1. Short title. 

10-16-2, Definitions. 

10-16-3. Ethical principles of public service; certain offi- 
cial acts prohibited; penalty, 

10-16-3.1. Prohibited political activities, 

10-16-4, Official act for personal financial interest pro- 
hibited; disqualification from official act; 
providing a penalty. 

10-16-4,1. Honoraria prohibited. 

10-16-4.2. Disclosure of outside employment. 

10-16-4.3. Prohibited employment. 

10-16-5. Repealed. 

10-16-6. Confidential information. , 

10-16-7. Contracts involving public officers or employees. 

10-16-8. Contracts involving former public officers or 

employees; representation of chents after 
government service. 

Contracts involving legislators; representation 

before state agencies, 


10-16-9. 


10-16-1. Short title. 


10-16-16. 


Seok 

10-16-10. Benesied: 

10-16-11. Codes of conduct, 

10- 16-11.1.. State agency or local government agency au- 
thority. 

10-16-12. Repealed, 

10-16-18: Prohibited bidding. — 

10-16-13.1. Education and voluntary compliance. 

10+16-13.2,. Certain business sales to the employees of 
state agencies and local government agen- 
cies prohibited. 

10-16-13.3. Prohibited contributions; financial service 

' contractors, 

Enforcement procedures. 

Repealed. 

Recompiled. 

Criminal penalties. 

Enforcement; civil penalties. 


10-16-14. 
10-16-15. 


10-16-17. 
10-16-18, 


Chapter 10, Article 16 NMSA 1978 may be cited as the "Governmental Conduct Act”. 


History: 1953 Comp., § 5-12-1, enacted by Laws 
1967, ch. 306, § 1; 1993, ch, 46, § 26. 

The 1998 ‘amendment, affective July 1, 1998, rewrote 
this section, which read "This act may be cited” as. the 
‘Conflict Pe Interest Act". ©! 


ANN OTATION S. 


Disclosure of disciplinary proceedings Saad on 
alleged violation of act. — An attorney's revelation to 
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the secretary of state of the outcome of disciplinary pro- 
ceedings against another attorney who had been a staff 
attorney for the New Mexico public utilities commission, 
which disciplinary proceedings were based on the disclos- 
ing attorney's letter to the secretary of state alleging a 
violation by the other attorney of the Governmental Con- 
duct Act was not actionable as a public disclosure of pri- 
vate facts, Fernandez-Wells v. Beuvois, 1999- NMCA-071, 
127 N.M, 487,983. P.2d 1006. > 
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Scope of act. — This article applies only to state agen- public school code if this article applied to school districts, 
cies and that term would not include a county commis- 1969 Op. Att'y Gen. No. 69-19; : 
sion. 1969 Op. Att'y Gen. No. 69-135. Am. Jur. 2d, A.L.R. and C.J.S. references, — 63A 
As a state agency; the retiree health care authority is Am. Jur, 2d Public Officers and Employees §§ 321 to 323, 
subject to those provisions of this article that apply to 325. 
state agencies. 1991 Op. Att'y Gen. No. 91-06. 67 C.J.S; Officers and Public Employees §§ 34, 89, 204; 


Effect on school districts, — It would not have been 
necessary to enact ‘Section 22-21-1 NMSA 1978 of the 


10-16-2. Definitions. 


As used in the Governmental Conduct Act: 

A. "business" means a corporation, partnership, sole proprietorship, firm, organization or indi- 
vidual carrying on a business; 

B. "confidential information" means information that by law or practice is not available to the 
public; 

C. "contract" means an agreement or transaction having a value of more than one thousand 
dollars ($1,000) with a state or local government agency for: 

(1) the rendition of services, including professional services; 

(2) the furnishing of any material, supplies or equipment; 

(3) the construction, alteration or repair of any public building or public work; . 
(4) the acquisition, sale or lease of any land or building; 

(5) a licensing arrangement; 

(6) a loan or loan guarantee; or.. 

(7) the purchase of financial securities or instruments; 

D. "employment" means rendering of services for compensation in the form of salary as an employee; 

K. "family" means an individual's spouse, parents, children or siblings, by consanguinity or affinity; 

F, "financial interest" means an interest held by an individual or the individual's family 
that is: 

(1) an ownership interest in business or property; or 
(2) any employment or prospective employment for which negotiations have already begun; 

G. "local government agency" means a political subdivision of the state or an agency of a politi- 
cal subdivision of the state; 

H. "official act" means an official decision, recommendation, erirondl disapproval or other ac- 
tion that involves the use of discretionary authority; 

I. "public officer or employee" means any elected or appointed official or employee of a state 
agency or local government agency who receives compensation in the form of'salary or is eligible 
for per diem or mileage but.excludes legislators; | 

J. "standards" means the conduct required by the Governmental Conduct Act; 

K. "state agency" means any branch, agency, instrumentality or institution of the state; and 

L.. "substantial interest" means an ownership interest that is greater than twenty percent. 


History: 1953 Comp., § 5-12-2, enacted by Laws the end of Subsection E; added Subsections F; G, and I; and 
1967, ch. 306, § 2; 1979, ch. 350, § 1; 1998, ch. 46, § 27; made minor stylistic changes throughout the section. 
2007, ch. 362, § 1; 2011, ch. 138, § 2. 


The 2011 amendment, effective July 1, 2011, added ANNOTATIONS 
definitions of ' contract" and "local government agency" Judges excluded. — The legislature expressly chose 
and included officials and employees of local governmen- to exclude judges from application of the Governmental 
tal agencies within the definition of "public officer or em- Conduct Act. State v. Maestas, 2007-NMSC-001, 140 N.M. 
piers «836, 149 P.3d 933, 

Thé 2007 amendment, effective July 1, 2007, added Self-dealing by non-state-employed council mem- 
Subsection D, defining "family"; deleted the definition of bérs does not Violate thé Governmental Conduct 
"person"; and added Subsection I, defining "state agency’. Act. — The Governmental Conduct Act does not prohibit 

The 1993 amendment, effective July 1, 1993, substituted members of the New Mexico council for purchasing from 
"Governmental Conduct Act" for "Conflict of Interest Act’ in persons with disabilities (council) from voting to approve 
the introductory paragraph and ig Subsection H; deleted a contract subject to the State Use Act, 13-1C-1 to 13-1C-7 
Subsections C and D, defining ‘controlling interest’ and NMSA 1978, between a state agency or local public body 
"employee"; redesignated Subsections E through G as Sub- and a council member or a company in which the council 
sections C through E; inserted dependent” preceding "mi- member has a financial interest. Most of the members of 
nor" in Subsection D; deleted "except the term does not mean the council do not receive compensation or cost reimburse- 
an act of the legislature or an act of general applicability" at ments from the state, and therefore are not subject to the 
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Governmental Conduct Act's conflict-of-interest provi- Members of racing commission are within pur- 
sions, and although the Governmental Conduct Act pro- view of conflict laws as employees. 1979 Op. aa Gen. 
hibits a state agency from ‘entering into a contract with No, 79-15. 
a business' in which a public officer or employee has a New Mexico municipal self-insurers! fund. — The 
substantial interest, it is the designated central nonprofit New Mexico municipal self insurers’ fund, formed under 
agency that holds contracts under the State Use Act, not the provisions of 11-1-3 NMSA 1978, authorizing gov- 
the council itself. 2020 Op. Ethics Comm'n No. 2020-07. erning bodies to exercise joint powers, and Article 62, 
Scope of section limited. — This article did not ap- Chapter 3 NMSA 1978, governing municipal insurance, 
ply to employees of school districts or other similar political is a state agency and is, therefore, subject to audit by the 
subdivisions of the state. 1969 Op. Att'y Gen. No. 69-19. state auditor under 12-6-3 NMSA 1978. 1987 re Atty 
Employees of school districts do not hold a "state Gen. No. 87-65. 


office". 1969 Op. Att'y Gen. No, 69-19, 


10-16-3. Ethical principles of public service; certain official acts” 
prohibited; penalty. 


bid 


A. A legislator or public officer or employee shall treat the eeinlntaee or rrgBkE officer's or 
employee's government position as a public trust. The legislator or public officer or employee shall 
use the powers and resources of public office only to pa fe the public interest and not vo obtain 
personal benefits or pursue private interests. 

B. Legislators and public officers and employees shall conduct themselves in a manner that 
justifies the confidence placed in them by the people, at all times maintaining the integrity and 
discharging ethically the high responsibilities of public service. | 

C. Full disclosure of real or potential conflicts of interest shall'be a guiding principle for deter- 
mining appropriate conduct. At all times, reasonable efforts shall be made to ‘avoid undue influ- 
ence and abuse of office in public service: 

D. No legislator or public officer or employee may request or receive, and no person may of- 
fer a legislator or public officer or employee, any money, thing of value or promise thereof that is 
conditioned upon or given in exchange 'for promised performance of an official act. Any person who 
knowingly and willfully violates the provisions of this subsection is guilty of a fourth degree felony 
and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: 1978 Comp., § 10-16-3, enacted by Laws public employee's public office only for the benefit of the 
1993, ch. 46, § 28; 2007, ch. 362, § 2; 2011, ch. 138, § 3. people of New Mexico, and prohibits legislators, public of- 
Repeals and reenactments. — Laws 1993, ch. 46, ficers, and public employees from exploiting their powers 

§ 28 repealed former 10-16-3 NMSA 1978, as enacted by and resources for private gain, and to the extent the appli- 
Laws 1967, ch, 306, § 3, relating to gifts, ae enacted a’ cation of Subsection A requires a qualitative determina- 
new section, effective July 1, 1993, tion of what constitutes:a public versus private interest, 
The 2011 amendment, effective. July 1, 2011, in Sub- _.as a general rule, the application of a qualitative standard 
section A, eliminated the qualification that prohibited per- ‘to real-world conduct does not render a statute unconsti- 
sonal benefits and private interests must be incompatible tutionally vague. Subsection A provides a fair opportunity 
with the public interest, ‘for persons of ordinary intelligence to determine whether 
The 2007 amendment, effective July 1, 2007, made his or her conduct is prohibited, as well as sufficient 
grammatical changes. guidance for enforcement of the law such that it neither 
: permits nor encourages subjective or ad hoc application. 

ANNOTATIONS State v. Gutierrez, 2020-NMCA-045, cert. granted. 

Judge's conviction invalid. — The legislature ex- Subsection B is unconstitutionally. vague. — Al- 
pressly chose to exclude’ judges from application of the though § 10-16-3(B) NMSA 1978 describes behavior. to 
Governmental Conduct Act. Therefore, a judge could not which the listed officials should aspire, it does not follow 
be convicted of violating official acts prohibited under with a definition or clarification of the conduct that is-re- 
10-16-3(D) NMSA 1978, and violating official acts prohib- quired to comply. To the extent the phrases "conduct them- 
ited by that section could not be used as the predicate fel- selves in a manner that justifies the confidence placed, in 
ony to,support the defendant's conviction of criminal sex- them by the people, maintaining the integrity," and dis- 
ual penetration during the commission of a felony, State charging ethically" were intended to require or prohibit 
v. Maestas, 2007-NMSC-001, 140 N.M, 836, 149 P.3d 933. certain conduct, the court is unable to ascertain, with any 
Legislative intent for willful and knowing vio- reasonable degree of certainty the conduct the legislature 
lations. — The plain meaning of § 10-16-3 NMSA 1978 intended to prohibit. Subsection B not only fails to pro- 
and § 10-16-17 NMSA 1978 indicates a legislative in- vide persons of ordinary intelligence a fair opportunity to 
tent to provide for a misdemeanor penalty for a knowing determine whether their conduct is prohibited, but also 
and willful violation of the provisions of §§ 10-16-3(A) fails to provide minimum guidance that would preclude 
through § 10-16-3(C) NMSA 1978. State v. Gutierrez, subjective and ad hoc application of the law; Subsec- 
2020-NMCA-045, cert. granted. : tion. B is,vague and cannot form the basis for criminal 
Void for vagueness analysis of Subsection A. — charges under § 10-16-17 NMSA 1978. State v, Gutierrez, 


Section 10-16-3(A) NMSA 1978 mandates the use of the 2020-NMCA-045, cert. granted, 
powers and resources of a legislator's, public officer's, or . ) 
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Subsection C is unconstitutionally vague. — Sec- 
tion 10-16-3(C) NMSA. 1978 does not provide adequate 
guidance as to whom its requirements apply. The lack of 
any minimum guidance with regard to the class of. per- 
sons whose conduct is governed by Subsection C:renders 
it unconstitutionally vague because it fails to give people 
of ordinary intelligence a reasonable opportunity to know 
whether their conduct is prohibited because they have no 
notice as to whether they are a member of the class of 
persons contemplated under Subsection C, and it invites 
subjective and ad hoc application of the law because law 
enforcement officials have no guidance as to the class of 
persons subject to the requirements: of the subsection. 
State v. Gutierrez, 2020-NMCA-045, cert. granted, 

In four separate cases, consolidated for appeal, where 
each case arose from an allegation of:misconduct by a 
government official, and where the district court.in each 
case dismissed the charges against the defendants, find- 
ing that violations of §§ 10-16-3(A) through § 10-16-3(C) 
NMSA 1978 were not crimes but ethical considerations 
and therefore the indictments failed to allege the commis- 
sion of a criminal offense, or that even if Subsections A 
through C provided for criminal offenses, they were nev- 
ertheless void for vagueness, the district courts’ dismiss- 
als of the counts charging defendants under Subsection 
A were improper because the plain meaning of § 10-16-3 
NMSA 1978 and § 10-16-17 NMSA 1978 indicates a leg- 
islative intent to provide for a misdemeanor penalty for 
a knowing and willful violation of Subsection A; but the 
dismissals of the counts charging defendants under Sub- 
sections B through C were proper because those subsec- 
tions fail to provide persons of ordinary intelligence a fair 
opportunity to determine-whether their conductiis prohib- 
ited. State v. Gutierrez,.2020-NMCA-046, cert. granted. 

The Governmental Conduct Act does not prohibit 
a legislator from sitting on the board of a nonprofit 
organization that receives state contracts. — Al- 
though a legislator's unpaid membership on the board 
of directors of a nonprofit organization is not a financial 
interest subject to disclosure or regulation under the 
Governmental Conduct Act, a legislator who serves as a 
volunteer member on the board of directors of a nonprofit 
organization that assists victims of sexual assault and 
advocates on their behalf may not use the powers and re- 
sources of public office to obtain personal benefits or pur- 
sue private interests, must make full disclosure of real or 
potential conflicts of interest, may be required to recuse 
from votes thatimight impact the nonprofit organization 
and, when dealing with state agencies on behalf of the 
nonprofit organization, should avoid making reference to 


the legislator's official status, except as to matters related | 


to scheduling, avoid communications on legislative statio- 
nery, and,avoid threats or implications relating to legisla- 
tive actions. 2021 Op. State Ethics Comm'n No. 2021-02. 

The Governmental Conduct Act does not prohibit 
a business significantly owned by a legislator from 
applying for and receiving federal CARES. relief 
funds. — The Governmental Conduct Act does not pro- 
hibit a business significantly owned by a legislator from 
applying for and receiving federal Coronavirus Aid, Relief, 
and Economic Security Act (CARES) relief funds, because 
a legislator is not directly responsible for the New Mexico 
department of finance and administration's and the New 
Mexico finance authority's distribution of CARES relief 
grants; the decision to award grant money to a business 
owned by the legislator has no direct connection with 
an exercise of the powers! and responsibilities of the leg- 
islator's public office. apd Op. State Ethics Comm'n 
No. 2021-08. 

An oversight agency does not violate the public 
trust by publicizing concerns about the operation 
of a state agency. —. The.New Mexico state auditor, in 
releasing to the public his concerns about the operation 
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of the Martin Luther King, Jr. commission, does not vio- 
late the Governmental Conduct Act, because it is nota 
violation of the public trust to publicize the findings of an 
audit that contained numerous findings of material weak- 
nesses and material noncompliance. 2021 Op. State Eth- 
ics Comm'n No, 2021-04. 

A legislator or public officer does not violate the 
Governmental Conduct Act by submitting records 
requests to other state agencies. — The New Mexico 
state treasurer, who is a statutorily designated member 
of the Martin Luther King, Jr. commission (MLK commis- 
sion), did not violate the Governmental Conduct Act in 
submitting numerous records requests to the MLK com- 
mission pursuant to the Inspection of Public Records Act, 
14-2-1 to 14-2-12 NMSA 1978, given that the New Mexico 
legislature has declared that it is the public policy of this 
state that all persons are entitled to the greatest possible 
information regarding the affairs of government and the 
official acts of public officers and employees, and that to 
provide persons with such information is an essential 
function of a representative government and an integral 
part of the routine duties of public officers and employees. 
2021 Op. State Ethics Comm'n No. 2021-04. 

This section does not require recusal on any vote 
affecting a legislator's interests. — Under this section, 
a legislator may not use the powers and resources of their 
legislative office to obtain personal benefits or pursue pri- 
vate interests, but this section does not require recusal 
on any vote affecting a legislator's interests, and therefore 
a legislator who is a respondent in administrative com- 
plaints pending in the state ethics commission is not pro- 
hibited by this section from voting on proposed legislation 
that affects the state ethics commission. 2021 Op. State 
Ethics Comm'n No. 2021-07. 

Self-dealing by non-state-employed council mem- 
bers does not violate the Governmental Conduct 
Act. — The Governmental Conduct Act does not prohibit 
members of the New Mexico council for purchasing from 
persons with disabilities (council) from voting to approve 
a contract subject to the State Use Act, 13-1C-1 to 13-1C-7 
NMSA 1978, between a state agency or local public body 
and a council member or a company in which the council 
member has a financial interest. Most of the members of 
the council do not receive compensation or cost retmburse- 
ments from the state, and therefore are not subject to the 
Governmental Conduct Act's conflict-of-interest provi- 
sions, and although the Governmental Conduct Act pro- 
hibits a state agency from entering into a contract with 
a business in which a public officer or employee has a 
substantial interest, it is the designated central nonprofit 
agency that holds contracts under the State Use Act, not 
the council itself. 2020 Op. Ethics Comm'n No. 2020-07.’ 

Bond attorneys. — The provision of the Governmental 
Conduct Act that limits contributions to state officers and 
employees by: businesses that provide financial services 
does not apply to lawyers who perform bond work for the 
state. 2007 Op. Att'y Gen, No, 07-04, 

Holding a cabinet office and a university position. 
— The concurrent holding of a cabinet office and a position 
with a university regulated, to any degree, by the cabinet 
office raises the conflict of interest issues addressed by the 
Governmental Conduct Act and may require the cabinet 
officer to relinquish the officer's university position. 2007 
Op. Att'y Gen. No. 07-06. 

Free passes for racing commissioners disallowed. 
— When the members of the racing commission distribute 
free passes which the tracks must honor they are request- 
ing a benefit for themselves or for those upon whom they 
wish to confer a benefit from persons who are directly af- 
fected. by their official acts, which is the kind of activity 
this article is intended to prevent, 1979 8 OP Att'y Gen. 
No. 79-15. 
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Public employees retirement board members regular public duties, is also receiving a monthly salary 
could not accept expense-paid trip. — Public employ- from a political campaign committee or political organiza- 
ees retirement board members could not accept an offer tion, do not establish a violation of any of the foregoing 
of an expense-paid trip to Columbus, Ohio to be hosted statutes. 2020 Op. Ethics Comm'n No, 2020-01, 
by public employees benefit services corporation. 1989 Op. Cabinet secretary's teleworking accommodations 
Att'y Gen, No. 89-21. do not violate the Governmental Conduct Act. — 

A state employee who also receives a monthly sal- The Governmental Conduct Act, 10-16-3(A) NMSA 1978, 
ary from a political campaign committee does not prohibits an out-of-state telework accommodation that ei- 
necessarily violate state ethics laws. — Although the ther inhibits a state employee's performance of statutorily 
Gift Act, 10-16B-1 to 10-16B-4 NMSA 1978, the Govern- defined duties or otherwise obstructs the advancement of 
mental Conduct Act, 10-16-1 to 10-16-18 NMSA 1978, the the public interest, but the fact that that the New Mexico 
Financial Disclosure Act, 10-16A-1 to 10-16A-8 NMSA secretary of education has worked from Philadelphia, 
1978, the Campaign Reporting Act, 1-19-25 to 1-19-36 Pennsylvania for several months during the 2020 public 
NMSA 1978, and the State Ethics Commission Act, 10- health crisis, without any information that the secretary 
16G-1 to 10-16G-16 NMSA 1978, impose certain duties of education's performance is inhibited in any way, does 
on state employees and regulate certain state employees' not establish a violation of the Governmental Conduct 


conduct, the limited set of facts presented in this request, Act. 2020 Op, Ethics Comm'n No. 2020-06. 
that a state employee, while employed and performing ban 


10-16-3.1. Prohibited political activities. 


A public officer or employee is prohibited from: 

A. directly or indirectly coercing or attempting to coerce another public officer or employee to 
pay, lend or contribute anything of value to a party, committee, organization, agency or person for 
a political purpose; 

B. threatening to deny a promotion or pay increase to an employee who does or does not vote for 
certain candidates, requiring an employee to contribute a percentage of the employee's pay to a po- 
litical fund, influencing a subordinate employee to purchase a ticket to a political fundraising din- 
ner or similar event, advising an employee to take part:in political activity or similar activities; or 

C. violating the officer's or employee's duty not to use property belonging to a state agency or 
local government agency, or allow its use, for other than authorized purposes. 


History: Laws 2007, ch. 362, § 9; 2011, ch. 138, § 4. office's or employee's duty not to use property of local gov- 
The 2011 amendment, effective July 1, 2011, prohib- ernmental agencies. 
ited a public officer or employee from violating another 


10-16-4. Official act for personal financial interest prohibited; 
disqualification from official act; providing a penalty. : 


A. Itis unlawful for a public officer or employee to take an official act for the primary purpose 
of directly enhancing the public officer's or employee's financial interest or financial position. Any 
person who knowingly and willfully violates the provisions of this subsection is guilty of a fourth 
degree felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 

B. Apublic officer or employee shall be disqualified from engaging in any official act directly af- 
fecting the public officer's or employee's financial interest, except a public officer or employee shall 
not be disqualified from engaging in an official act if the financial benefit of the financial interest 
to the public officer or employee is proportionately less than the benefit to the general public. 

C. No public officer during the term for which elected and no public employee during the period 
of employment shall acquire a financial interest when the public officer or employee believes or 
should have reason to believe that the new financial interest will be directly affected by the of- 
ficer's or employee's official act. 


History: 1953: Comp., § 5-12-4, enacted by Laws The 2007 amendment, effective July 1, 2007, deleted 


1967, ch. 306, § 4; 1993, ch. 46, § 29; 2007, ch. 362, § 3; Subsection C, which permitted the governor to make an 
2011, ch. 138, § 5. exception to the requirement that a public officer or em- 
The 2011 amendment, effective July 1, 2011, in Subsec- ployee be disqualified from engaging in an official act. 
tion B, permitted public officers and employees to engage in The 1993 amendment, effective July 1, 1998, rewrote 
official acts if the financial benefit of their financial interest the catchline, which read "Disqualification"; added cur- 
is proportionally less than the benefit to the general public; rent Subsection A; redesignated Subsections A and B as 
and added Subsection C to prohibit public officers and em- Subsections B and C; rewrote Subsection B, which read 
ployees from acquiring a financial interest when the inter- "An employee shall disqualify himself from participating 
est will affect the officer's or employee's official act. in any official act directly affecting a business in which 
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he has a financial interest"; and, in, Subsection:C, substi- is not prohibited by this section from voting on proposed 
tuted "to. Subsection B of this section" for "from this sec- legislation that affects the state ethics commission, 2021 
tion", inserted "public officer or" in two places, and made Op. State Ethics Comm'n No. 2021-07. 
minor stylistic changes. State transportation authority member should re- 
cuse himself when a conflict arises between the author- 
ANNOTATIONS ity's official acts and his own financial interests, When 
Propriety of vote or abstention. — A legislator the public interest requires the participation of a member 
should follow Chapter 10, Article 16 NMSA 1978 and who has a conflict of interest with the particular official 
his legislative body's code of ethics in deciding when it is act, the member should ask the governor for a specific 
proper to vote or abstain on a matter in front of the body. exception. If the public interest so TAQUARCS; the governor 
2003 Op. Att'y Gen. No. 03-01. should grant the exception. 1987 Op. Att'y Gen. No, 87-71. 
The disqualification provision of this section does Am. Jur, 2d, A.L.R. and C.S, references. — What 
not apply to legislators. — Legislators are expressly ex- constitutes acts affecting personal financial interest 
cluded from the definition of a "public officer or employee" within meaning of 18 USCS § 208(a), penalizing participa- 
and therefore a legislator who is a respondent in adminis- tion by government employees in matters in which they 
trative complaints pending in the state ethics commission have personal financial interest, 59 A.L.R. Fed. 872. 


10-16-4.1. Honoraria prohibited. 


No legislator, public officer or employee may request or receive an honorarium for a speech or 
service rendered that relates to the performance of public duties. For the purposes of this section, 
"honorarium" means payment of money, or any other thing of value in excess of one hundred dol- 
lars ($100), but does not include reasonable reimbursement for meals, lodging or actual travel 
expenses incurred in making the speech or rendering the service, or payment or compensation for 
services rendered in the normal course of a private business pursuit. 


History: Laws 1993, ch. 46, § 38. 


10-16-4.2. Disclosure of outside employment. 


A public officer or employee shall disclose in writing to the officer's or employee's respective of- 
fice or employer all employment engaged in by the officer or employee other than the employment 
with or service to a state agency or local government agency. 


History: Laws 2007, ch. 362, § 10; 2011, ch. 138, § 6. The 2011 amendment, effective July 1, 2011, required 
public officers and employees to report outside employ- 
ment to their office or employer. | 


10-16-4.3. Prohibited employment. 


It is unlawful for a state agency employee or local government agency employee who is partici- 
pating directly or indirectly in the contracting process to become or to be, while such an employee, 
the employee of any person or business contracting with the governmental body by whom the 
employee is employed. | 


History: Laws 2011, ch. 138, § 1. Effective dates. — Laws 2011, ch. 138, § 15 made 
Laws 2011, ch. 188, § 1 effective July 1, 2011. 


10-16-5. Repealed. 


Repeals. — Laws 1993, ch. 46, § 58 repealed 10-16-5 For provisions of former-section, see the 1992 NMSA 1978 
NMSA 1978, as enacted by Laws 1967, ch. 306, § 5, relat- on NMOneSource.com, 
ing to acquiring financial interest, effective July 1, 1993. 


10-16-6. Confidential information. 


_ No legislator or public officer or employee shall use or disclose confidential information acquired 
by virtue of the legislator's or public officer's or employee's position with a state agency or local 
government agency for the legislator's, public officer's or employee's or another's private gain. 
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History: 1953 Comp., § 5-12-6, enacted by Laws Conduct Act by asserting claims against a public 
1967, ch. 306, § 6; 1993, ch. 46, § 30; 2007, ch. 362, § 4; agency. — A legislator, in providing services as'a private 
2011, ch. 138, § 7. attorney, did not violate the Governmental Conduct: Act 

The 2011 amendment, effective July 1, 2011, prohib- when the legislator filed three separate discrimination 
ited legislators and public officers and employees from and public-records lawsuits against the Martin Luther 
disclosing confidential information acquired from their King, Jr. commission (MLK commission), spoke about 
position with:a local government agency. these lawsuits with the media, and made six requests 

The 2007 amendment, effective July 1, 2007, prohib- for public records under the Inspection of Public Records 
ited the disclosure of confidential information. Act, because under these sets of facts, there was nothing 

The 1998 amendment, effective uns 1, 1993; inserted to suggest the legislator received, much less disclosed, 

spear officer". confidential information about the MLK commission that 
the legislator acquired through his or her office as a mem- 
ANNOTATIONS ber of the New Mexico legislature, 2021 Op. State Ethics 

A legislator, in providing legal services in a pri- Comm'n No, 2021-04. 


vate capacity, did not violate the Governmental 


10-16-7. Contracts involving public officers or employees. | 


A. A state agency shall not enter into a contract with a public officer or employee of the state, 
with the family of the public officer or employee or with a business in which the public officer 
or employee or the family of the public officer or employee has a substantial interest unless the 
public officer or employee has disclosed through public notice the public officer's or employee's sub- 
stantial interest and unless the contract is awarded pursuant to a competitive process; provided 
that this section does not apply to a contract of official employment with the state. A person ne- 
gotiating or executing a contract on behalf ofa state agency shall exercise due diligence to ensure 
compliance with the provisions of this section. 

B. Unless a public officer or employee has disclosed the public officer's or employee's substantial 
interest through public notice and unless a contract is awarded pursuant to a competitive process, a 
local government agency shall not enter into a contract with a public officer or'employee of that local 
government agency, with the family of the public officer or employee or with a business in which the 
public officer or employee or the family of the public officer or ‘employee has a substantial interest. 

C. Subsection B of this section does not apply to a contract of official employment with a po- 
litical subdivision. A person negotiating or executing a contract on behalf of a local government 
agency shall exercise due diligence to ensure compliance with the provisions of this section. 


History: 1953 Comp.,.§ 5-12-7, enacted by. Laws The 19938 amendment, effective July 1, 1993, inserted 
1967, ch, 306, § 7; 1983, ch. 90, § 1; 1989, ch. 264, § 26; "public officers or" in the section heading and inserted 
1993, ch. 46, § 31; 2007, ch. 362, § 5; 2009, ch. 66, § 11; "public officer or" in three places; substituted the lan- 
2011, ch. 138, § 8. guage beginning "substantial interest unless" and ending 

The 2011 amendment, effective July 1, 2011, in Sub- at the beginning of the proviso for “controlling interests 
section A, required public notice of a public officer's or _ _ involving services or property of a value in excess of one 
employee's substantial interest in a contract with a state thousand dollars ($1,000) when the employee has dis- 
agency and eliminated the exemption for contracts’made closed his controlling interest unless the contract is made 
under the University Research and Economic Development after public notice and competitive bidding"; and':made a 
Act and the New Mexico Research Applications Act; added minor stylistic change. 
Subsection B to prohibit local government agencies from 
entering into a contract with a public officer or employee ANNOTATIONS 
or their family unless the.officer or employée has disclosed - et 
their substantial interest in the contract and the contract Self-dealing by non-state-employed council mem- 
is awarded through competitive bidding; and added Sub- bers does not violate the Governmental Conduct 
section C to exempt contracts of official employment with Act. — The Governmental Conduct Act does not prohibit 
political subdivisions from the prohibition of Subsection B. members of the New Mexico council for purchasing from 

The 2009 amendment, effective April 2, 2009, added persons with disabilities (council) from voting to approve 
"and Economic Development Act" ‘After "University Re- a contract subject to the State Use Act, 13-1C-1 to 13-1C-7 
search Park" and added "or the New Mexico Research Ap- NMSA 1978, between a-state agency or local public body 
plications Act", and a council member or a. company. in which the council 

The 2007 amendment, effective July 1, 2007, pro- member has a financial interest. Most of the members of 
hibited contracts with ile family of a public wtiicon as the council do not receive compensation or cost reimburse- 
employee or with a business in which the family of a ments from the state, and therefore are not subject to the 
public officer or employee has a substantial interest Governmental Conduct Act's conflict-of-interest provi- 
unless the interest has been disclosed; provided that. Sins, and although the Governmental Conduct Act pro- 
public officers and employees and their familias are.not hibits a state agency from entering into a contract with 
eligible for sole source or small purchase contracts; and a business in which a public officer or employee has a 
required persons who negotiate contracts for a state substantial interest, it is the designated central nonprofit 
agency to use due diligence to ensure compliance with agency that holds contracts under the State Use Act, not 
this section. the council itself, 2020 Op. Ethics Comm'n No. 2020-07. 
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10-16-8. Contracts involving former public officers or employees; 
representation of clients after government service. 


A. A state agency shall not enter into a contract with, or take any action favorably.affecting, 


any person or business that is: 


(1) represented personally in 4a matter by a person who has been a public officer or em- 
ployee of the state within the preceding year if the value of the contract or action is in excess of one 
thousand dollars ($1,000) and the contract is a direct result of an official act by the public officer 


or employee; or 


(2) assisted in the transaction by a former public officer or employee of the state whose 
official act, while in state employment, directly resulted in the agency's ane thas contract or 


taking that action. 


B. A former public officer or employee shall not escent a person in the person's dealings 
with the government on a matter in which the former public officer or employee participated per- 
sonally and substantially while a public officer or employee. 

C. A local government agency shall not enter into a contract with, or take any action paca 


affecting, any person or business that is: 


(1) represented personally in the matter by a person who has been a Buble officer or em- 
ployee of that local government agency within the preceding year if the value of the contract or 
action is in excess of one thousand dollars ($1,000) and the contract is a direct result cr an official 


act by the public officer or employee; or 


(2) assisted in the transaction by a former public officer or employee of that political sub- 
division of the state whose official act, while in employment with that political subdivision of the 
state, directly resulted in the agency's making that contract or taking that action. 

D. For a period of one year after leaving government service or employment, a former public of- 
ficer or employee shall not represent for pay a person before the state agency or local Analy 
agency at which the former public officer or employee served or worked. : 


History: 1953 Comp., § 5-12-8, enacted by Laws 
1967, ch. 306, § 8; 1983, ch. 90, § 2; 1993, ch. 46, § 32; 
2011, ch. 138, § 9. 

The 2011 amendment, effective July 1, 2011, added a 
new Subsection C to provide limitations on contracting by 
local government agencies with former public officers and 
employees; and relettered the succeeding subsection. 


The 1993 amendment, effective July 1, 1993, rewrote 


the section heading, which read "Contracts involving for- 
mer employees"; inserted the subsection designation "A" 
at the beginning, redesignated Subsections A and B as 
Paragraphs (1) and (2), and added Subsections B and C; 
and, in Subsection A, inserted "public officer or" in three 
places and made minor stylistic changes. 


ANNOTATIONS 


Subsection C [now Subsection D] not unconsti- 
tutional regulation of law practice. — The applica- 
tion of Subsection C [D] to former executive branch at- 
torneys is not an attempt by the legislature to regulate 
the practice of law and the provision does not violate 
separation of powers. Ortiz v, Taxation & Revenue Dep't, 
1998-NMCA-027, 124 N.M. 677, 954 P.2d 109. 


Construction with Rule 16-111 NMRA. — Sub- 
section C [now Subsection D] and Rule 16-111 NMRA, 
prohibiting an attorney in private practice from repre- 
senting a client in a matter in which the attorney par- 
ticipated personally and substantially while a public of- 
ficer or employee, prohibit different types of conduct and 
are not in conflict. Ortiz v. Taxation & Revenue Dep't, 
1998-NMCA-027, 124 N.M. 677, 954 P.2d 109. 

Restrictions on former public lawyer's represen- 
tation of a third-party in dealings with the govern- 
ment. — It is a violation of the Governmental Conduct 
Act, 10-16-1 to 10-16-8 NMSA 1978, for a lawyer, formerly 
employed with the New Mexico environment department 
(NMED), to represent a third party seeking to enforce a 
consent order that he had a personal and substantial role 
in negotiating, drafting, executing and enforcing while 
employed with the NMED, and where NMED is an ad- 
verse party in the litigation, because 10-16-8(B) NMSA 
1978 prohibits a former public officer or employee from 
representing a person in the person's dealings with the 
government on a matter in which the former public of- 
ficer or employee participated personally and substan- 
tially while a public officer or employee. 2020 Op. Ethics 
Comm'n No, 2020-02. 


10-16-9. Contracts involving legislators; representation before state 


agencies. 


A. A state agency shall not enter into a contract for services, construction or items of tangible 
personal property with a legislator, the legislator's family or with a business in which the legislator 
or the legislator's family has a substantial interest unless the legislator has disclosed the legislator's 
substantial interest and unless the contract is awarded in accordance with the provisions of the Pro- 
curement Code [13-1-28 to 13-1-199 NMSA 1978], except the potential contractor shall not be eligible 
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for a sole source or small purchase contract, A person negotiating or executing a contract’on behalf of 
a state agency shall exercise due diligence to ensure compliance with the, provisions of this subsection. 

B. A legislator shall not appear for, represent or assist another person in a matter before a 
state agency, unless without compensation or for the benefit of a:constituent, except for legislators 
who are attorneys or other professional persons engaged in the conduct of their professions and, 
in those instances, the legislator shall refrain from references to the legislator's legislative capac- 
ity except as to matters of scheduling, from: communications on legislative stationery and from 
threats or implications relating to legislative actions. : ) 


History: 1953 Comp., § 5-12-9, enacted, by Laws 
1967, ch. 306, § 9; 1989, ch. 143; $1; 1998, ch. 46, § 33; 
2007, ch. 362, § 6. 

The 2007 amendment, effective July 1, 2007, prohib- 
ited contracts with a legislator's family or a business in 
which the legislator's family has a substantial interest; 
provided that legislators and their families are not eligible 
for sole source or small purchase contracts; and required 


persons who negotiate contracts for a state agency to use. 


due diligence to ensure compliance with this section. 

The 1993 amendment, effective July 1, 1993, inserted 
"Representation Before, State Agencies" in the section head- 
ing; designated the undesignated provisions as Subsection 
A and added Subsection B; and, in Subsection A, substituted 
the language beginning "has a substantial interest" for 
"has controlling interest in excess of one thousand dollars 
($1,000) where the legislator has disclosed his controlling 
interest unless the contract is made after public notice and 
competitive sealed bidding or competitive sealed proposal in 
accordance with the provisions of the Procurement Code." 


ANNOTATIONS 


School districts are "state agencies" covered by the 
Conflict of Interest Act [now Governmental Conduct Act]. 
1989 Op. Att'y Gen. No, 89-34. | 

Contracts with nonprofit organizations. — The 
Conflict of Interest Act [now Governmental Conduct Act] 
does not disqualify or restrict a nonprofit organization's 
ability to enter into contracts with state agencies man- 
aged by a board of directors. having as one of its members 
a state legislator. 1990 Op. Att'y Gen. No. 90-17... 

Contracts with nonprofit organizations. — New 
Mexico Const., art. IV, § 28 precludes a nonprofit organiza- 
tion from entering into a contract with the state or a state 
agency if the organization, within one year of entering the 
contract, had as a director a member. of the legislature 
and the contract was authorized during that. member's 
term. 1990 Op. Att'y Gen, No, 90-17. 

Legislator is subject to restrictions when he sells 
products. — A legislator can sell products to a state 
agency on an open account or collect-on- delivery basis 
only under contracts of less than $1,000.00, In addition, 
a legislator would remain subject to N.M. Const., art. IV, 
§ 28, so that he could not make any sales during his term 
or one year afterwards if the sales were authorized by law 
during his term. 1989 Op. Att'y Gen. No. 89-34. 

Legislator may bid on state contracts, if there was 
public notice of the bid and the bidding was competitive. 
1967 Op. Att'y Gen. No. 67-133. 

Company owned by legislator may bid on state 
contracts..— Unless otherwise prohibited. by. N.M. 
Const., art. IV, § 28, a company owned by a legislator may 
bid on contracts to supply state agencies with materials 
and supplies under the competitive bid process set forth 
in the Procurement Code. 1989 Op. Att'y Gen. No. 89-34, 

A legislator's company can bid as general contrac- 
tor on state construction projects only if the project was 
not authorized during, or within one year of, his service in 
the legislature. If the contract on which the legislator's com- 
pany bids is one authorized by statutes enacted more than 
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one year before his service in the legislature and is worth 
more than $1,000, then he must give public notice of his bid, 
and the state agency must comply with the special proce- 
dures contained in the Conflict of Interest Act [now Govern- 
mental Conduct Act]. 1989 Op. Att'y Gen. No. 89-34. 

When business owned by legislator acts as sub- 
contractor. — If a business owned by a legislator bids 
on a contract with the state as a subcontractor and is 
a party to the contract, then the business is subject to 
the same limitations that apply when it acts as general 
contractor. If, however, the business only contracts with 
the general contractor and does not. enter into any con- 
tract with the state, then the restrictions of this section 
no longer control. However, even though a subcontractor 
may not be subject to the Conflict of Interest Act [now 
Governmental Conduct Act], it still may be indirectly 
interested in a state contract and subject to the prohi- 
bition contained in N.M. Const., art. IV, § 28. 1989 Op. 
Att'y Gen. No. 89-34. 

A .legislator. must ‘disclose ownership interest 
when contracting with state agencies under a pur- 
chase agreement. — Under the Governmental Con- 
duct Act, a state agency may procure services from a 
construction company that is owned by a legislator and 
that has been awarded a statewide purchase agreement 
by the state purchasing agent, provided the legislator 
discloses the legislator's ownership interest in the .con- 
struction company. Likewise, the state purchasing agent 
may award a subsequent price agreement to the legisla- 
tor's construction company, provided that the legislator 
discloses the legislator's ownership interest in the con- 
struction company to the state. purchasing agent when 
the company submits its bid or proposal. 2021 Op. Ethics 
Comm'n No. 2021-01. 

A legislator must disclose the legislator's inter- 
est when contracting with an independent subdi- 
vision of the state, even if the contract is feder- 
ally funded. — Subsection 10-16-9(A) NMSA 1978 of 
the Governmental Conduct Act prohibits state agencies 
from entering into a contract for services, construction 
or items of tangible personal property with a legislator, 
the legislator's family or with a business in which the 
legislator or the legislator's family has a substantial in- 
terest unless the legislator has disclosed the legislator's 
substantial interest and unless the contract is awarded 
in accordance with the provisions of the Procurement 
Code, except the potential contractor shall not be eli- 
gible for a sole source or small purchase contract, and 
therefore a member of the New Mexico House of Rep- 
resentatives who has contracted to do federally funded 
project work through his local Soil and Water Conser- 
vation District (SWCD),-an independent subdivision ‘of 
the state authorized by the Soil and Water Conserva- 
tion District Act, §§ 73-20-25 to78-20-48 NMSA 1978, 
and as such, a "state agency" under the Governmental 
Conduct Act, must disclose his interest in the contract 
to the SWCD, and the SWCD. must award the contract 
pursuant to the requirements of the Procurement Code, 
without resorting to the Procurement Code provisions 
allowing for the award of sole-source or small-purchase 
contracts. This, subsection's requirements apply even 
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where the SWCD's contract is funded with federal dol- 
lars, 2022 Op. Ethics Comm'n No, 2022-01, 

The department of transportation may contract 
with a legislator's family member as long as the 
legislator discloses the legislator's interest and 
otherwise complies with the Governmental Con- 
duct Act. — Subsection 10-16-9(A) NMSA 1978 of the 
Governmental Conduct Act prohibits state agencies from 
entering into contracts for services, construction or items 
of tangible personal property with a legislator, the legis- 
lator's family or with a business in which the legislator 
or the legislator's family has a substantial interest unless 
the legislator has disclosed the legislator's substantial 
interest, the contract is awarded in accordance with the 
provisions of the Procurement Code, and the contract is 
not a sole source or small purchase contract, and therefore 
the department of transportation may enter into a con- 
tract for.right-of-way fencing with the son of a member 
of the New Mexico house of representatives, or a fencing 
and welding business in which the legislator's son has a 
substantial interest, as long as the legislator has disclosed 
any substantial interest that the legislator might have in 
the family member's business, the state agency awards 
the contract in accordance with the provisions of the Pro- 
curement Code, and the state agency does not award the 
contract to the legislator's son or the son's business as ei- 
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ther a sole source or a small purchase contract. 2022 Op. 


Ethics Comm'n ‘No. 2022-03. 

The Governmental Conduct Act does not pro- 
hibit a legislator's family member from bidding 
on government projects offered by local govern- 
ment agencies. — Subsection 10-16-9(A) NMSA 1978 
of the Governmental Conduct: Act imposes constraints on 
contracts between a legislator, the legislator's family or 
with a business in which the legislator or the legislator's 
family has a substantial interest, but does not impose 
constraints on contracts between a legislator or the leg- 
islator's family members and local government agencies, 
and therefore the son of a legislator's spouse may bid on 
projects issued by political subdivisions such as counties, 
school districts, or other:local governments, 2022 Op, Eth- 
ics Comm'n No, 2022-03. 

The Governmental Conduct Act does not ‘prohibit 
a legislator from sitting on the board of a nonprofit 
organization that receives state contracts. Al- 
though a legislator's unpaid membership on the board 
of directors of a nonprofit organization is not a financial 
interest subject to disclosure or regulation under the 
Governmental Conduct Act, a legislator who serves as 
a volunteer member on the board of directors of a non- 
profit organization that assists victims of sexual assault 
and advocates on their behalf may not. use the powers 
and resources of public office to obtain personal benefits 
or pursue private interests, must make full disclosure of 
real or potential conflicts of interest, may be required to 
recuse from votes that might impact the nonprofit organi- 
zation and, when dealing with state agencies on behalf of 
the nonprofit organization, should avoid making reference 
to the legislator's official status, except as to matters re- 
lated to scheduling, avoid communications on legislative 
stationery, and avoid threats or implications relating to 
legislative actions. 2021 Op. Ethics Comm'n No. 2021-02. 

The Governmental Conduct Act does not prohibit 
a business significantly owned by a legislator from 
applying for and receiving federal CARES relief 
funds. — The Governmental Conduct Act does not pro- 
hibit a business significantly owned by a legislator from 
applying for and receiving federal Coronavirus Aid, Relief, 
and Economic Security Act (CARES) relief funds, because 
the limitations that this section imposes, does not apply 
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to CARES relief grant awards; a CARES relief grant, a 
payment of an allocation of federal funds to New Mexico 
businesses to lessen the impact from the public’health or- 
ders issued by the secretary of health and related to’ the 
coronavirus disease 2019 public health emergency, is not 
a contract for services, construction, or items of tangible 
personal property. Subsection B of this section, however, 
prohibits a legislator:from appearing on’behalf of a busi- 
ness or otherwise assisting a business in a matter before a 
state agency, and therefore the application for the CARES 
relief grant may not be accomplished by a legislator, but 
may be accomplished by someone other than the legisla- 
tor who‘has an interest in the business; 2021)Op. Ethics 
Comm'n No; 2021-03. 

This section does not prohibit a business owned 
by a legislator or a legislator's family from apply- 
ing for "recovery grant" funds. — This section does not 
prohibit a business owned bya legislator or a legislator's 
family from applying for or receiving a recovery grant au- 
thorized by the Local Economic Development Act (EEDA) 
to help New Mexico businesses weather the economic 
hardship due to the COVID-19 pandemic,.because the 
limitations regarding a legislator's interest in contracts 
with state agencies do not apply to recovery grants autho- 
rized by the LEDA. Recovery grants under the LEDA are 
not loan contracts, nor.are they contracts for services, con- 
struction, or items of tangible personal property; rather, 
they are grant payments by a state agency of an allocation 
of an appropriation of general fund dollars to private busi- 
nesses, 2021 Op, Ethics Comm'n No. 2021-08. 

State legislator as employee of private contractor. 
—A private entity, either for-profit or nonprofit, that has 
a state legislator within its organization may enter into.a 
contract.with the state provided that the contracting pro- 
cess is conducted in accordance with constitutional and 


‘ statutory requirements. 2003 Op. Att'y Gen. No. 03-01. 


A legislator who complies with legislative rules is en- 
titled to receive his legislative per.diem. His private sec- 
tor employer is free to determine whether it should also 
compensate him for that day’s work. re Op. Att'y Gen. 
No. 03-01. 

Public defenders. — New Mexico Census art. IV,-§ 28 
would prohibit contract between public defender depart- 
ment and legislator if the legislator was in office in 1968 
when the original Indigent Defense Act was passed, re- 
gardless of whether public notice and competitive bidding 
are used, 1979 Op. Att'y Gen. No. 79-23. 

Public defenders. — The public defender's office may 
not award state representatives professional service con- 
tracts unless solicitation for competitive bids is done, in 
accordance with the Procurement Code. 1987 Op. Att' y 
Gen. No. 87-67. 

Legislator is not prevented from serving as mem- 
ber of peanut commission by this section. 1979 Op. 
Att'y Gen. No. 79-34. 

Conflict of interest is not affected if bond pro- 
ceeds involved. — Any potential conflict of interest is 
not affected if a contract or project is funded with local 
bond proceeds rather than state money. 1989 Op. Att'y 
Gen. No. 89-34. 

Damages. — A legislator and other directors of a non- 
profit organization may be found liable for damages for 
breach of fiduciary duty if they intentionally enter into a 
contract which is invalid under N.M. Const., art. IV, § 28. 


/1990 Op, Att'y Gen, No. 90-17. 


Propriety of vote or abstention. . A legislator 
should follow Chapter 10, Article 16 NMSA 1978 and 
his legislative body’s code of ethics in deciding when it is 
proper to vote or abstain on a matter in front of the body. 
2003 Op. Att'y Gen. No. 03-01. 
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10-16-10. Repealed. 


Repeals. — Laws 1993, ch. 46, § 58 repealed 10-16-10 
NMSA 1978, as-‘enacted by Laws 1967, ch. 306, § 10, re- 
lating to disclosures, effective July 1, riba For provisions 


of former section, see the 1992 NMSA 1978 on NMOne 
Source.com. 


10-16-11. Codes of conduct. 


A. Each elected statewide ekSAEIYE branch public officer shall adopt a general code of cbivatiet 
for employees subject to the officer's control. The New Mexico legislative council shall adopt a 
general code of conduct for all legislative branch employees. The general codes of conduct shall be 
based on the principles set forth in the Governmental Conduct Act. 

-B.. Within thirty days after the general codes of conduct are adopted, they shall be given to and 
reviewed with all executive and legislative branch officers and employees. All new public officers 
and employees of the executive and legislative branches shall review the employees' general code 
of conduct prior to or at the time of being hired. 

C.. The head of every executive and legislative agency and institution of the state may oat 
a separate code of conduct for all public officers and employees in that agency or institution. The 
separate agency code of conduct shall prescribe standards, in addition to those set forth in the Gov- 
ernmental Conduct Act and the-general codes of conduct for all executive and legislative branch 
public officers and employees, that are peculiar and appropriate to the function and purpose for 
which the agency or institution was created or exists. The separate codes, upon approval of the 
responsible executive branch public officer for executive branch public officers and employees or 
the New Mexico legislative council for legislative branch employees, govern the conduct of the 
public officers and employees of that agency or institution and, except for those public officers and 
employees removable only by impeachment, shall, if violated, constitute cause for dismissal, demo- 
tion or suspension. The head of each executive and legislative branch agency shall adopt ongoing 
education programs to advise public officers and employees about the codes of conduct. All codes 
shall be filed with the state ethics commission and are open to public inspection. 

D. Codes of conduct shall be reviewed at least once every four years. An amended code shall be 
filed as provided in Subsection C of this section. 

E. All legislators shall attend a minimum of two hours of ethics continuing education and 
training developed and provided, in consultation with the director of the legislative council service, 
by the state ethics commission or a national state legislative organization of which the state is a 
member, approved by the director, biennially. } 


History: 1953 Comp., § 5-12-11, enacted by Laws 
1967, ch. 306, § 11; 1969, ch. 93, § 1; 1993, ch. 46, § 34; 
2003, ch. 33, § 1; 2019, ch. 86, § 23. 

The 2019 amendment, effective January 1, 2020, re- 
quired codes of conduct to be filed with the state ethics 
commission, and required that the ethics continuing edu- 
cation and training that each legislator must attend bien- 
nially be developed by the state ethics commission or a na- 
tional state legislative organization and approved by the 
director of the legislative council service; in Subsection A, 
deleted "By January 1, 1994"; in Subsection C, after "All 
codes shall be filed with the", deleted "secretary of", and 
after "state", added "ethics commission"; and in Subsec- 
tion E, after "education and training", added "developed 
and provided, in consultation with the director of the leg- 
islative council service, by the state ethics commission or 


a national state legislative organization of which the state 
is a member, approved by the director", 

The 2003 amendment, effective June 20, 2008, in Sub- 
section H, substituted "two hours" for "one hour" following 
"attend a minimum of" near the middle and substituted 
"biennially" for "annually" at the end. 

The 1993 amendment, effective July 1, 1993, rewrote 
this section to the extent that a detailed comparison is im- 
practicable. 


ANNOTATIONS 


School districts not affected. — School districts do 
not come within this provision of the Conflict of Interest 
Act [now Governmental Conduct Apt, 1969 Op. Att'y Gen. 
No, 69-19. 


10-16-11.1. State agency or local government agency authority. 


Nothing in the Governmental Conduct Act shall be construed to preclude a state agency or local 
government agency from adopting and publishing ordinances, rules or standards that are more 
stringent than those required by the Governmental Conduct Act. 


History: Laws 2011, ch. 138, § 18. 


Effective dates. — Laws 2011, ch. 188, § 15 made 
Laws 2011, ch. 188, § 1 effective July 1, 2011. 
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10-16-12. Repealed. 


Repeals. — Laws 1993, ch. 46, § 58 repealed 10-16- 
12 NMSA 1978, as enacted by Laws 1967, ch. 306, § 12, 
relating to disclosure for person on retainer or contract, 


10-16-13. Prohibited bidding. 


, GOVERNMENTAL CONDUCT 


10-16-13.2 


effective July 1, 1993. For provisions of former section, see 
the 1992 NMSA 1978 on NMOneSource.com. 


No state agency or local government agency shall accept a bid or proposal from a person who 
directly participated in the preparation of specifications, qualifications or evaluation criteria on 
which the specific competitive bid or proposal was based. A person accepting a bid or proposal on 
behalf of a state agency or local government agency shall exercise due diligence to ensure compli- 


ance with this section. 


History: 1953 Comp., § 5-12-18, enacted by Laws 
1967, ch. 306, § 13; 2007, ch. 362, § 7; 2011, ch. 188, § 10. 

The 2011 amendment, effective July 1, 2011, prohibited 
local government agencies from accepting bids from persons 
who participated in the preparation of the specifications, 
qualifications or evaluation criteria of the bid. 

The 2007 amendment, effective July 1, 2007, prohibited 
political subdivisions from accepting bids or proposals from 
a person who participated in the preparation of qualifica- 
tions or evaluation criteria and requires persons who accepts 
‘bids or proposals for a state agency or political subdivision 
to use due diligence to ensure compliance with this section. 


ANNOTATIONS 


School district not state agency. — "State agency" 
as used in the Conflict of Interest Act [now Governmental 


* Conduct Act] does not apply to school districts. 1969 Op. 


Att'y Gen. No. 69-19. 

Section not violated. — If the state purchasing agent 
secures free technical assistance from a supplier i in order 
to aid in preparing specifications, this act is not violated. 
1967 Op. Att'y Gen. No. 67-118. 

Scope of "person". — "Person" as used in this section 
includes any person, corporation, partnership or other le- 


gal entity. 1967 Op. Att'y Gen. No. 67-118, 


10-16-13.1. Education and voluntary compliance. 


A. The state ethics commission shall advise and seek to educate all persons required to per- 
form duties under the Governmental Conduct Act of those duties. This includes advising all those 
persons at least annually of that act's ethical principles. 

B. The state ethics commission shall seek first to ensure voluntary compliance with the provi- 
sions of the Governmental Conduct Act. A person who violates that act unintentionally or for good 
cause shall be given ten days’ notice to correct the matter. Referrals for civil enforcement of that 
act shall be pursued only after efforts to secure voluntary compliance with that act have failed. 


History: 1978 Comp., § 10-16-13.1, enacted by Laws 
1993, ch, 46, § 35 2019, ch. 86, § 24. 

The 2019 amendment, effective January 1, 2020, re- 
moved from the secretary of state, and provided the state 
ethics commission with, the duty ofiadvising and seeking 
to educate all persons required to perform duties under 


the Governmental Conduct Act and the duty of seeking 
to ensure voluntary compliance with the provisions of the 
Governmental Conduct Act; and in Subsections A and B, 
after "The", deleted "secretary of", and after "state", added 
"ethics commission", 


10-16-13.2. Certain business sales to the employees of state agencies 
and local government agencies prohibited. 


A. .A public officer or employee shall not sell, offer to sell, coerce the sale of or be a party to a trans- 
action to sell goods, services, construction or items of tangible personal property directly. or indirectly 
through the public officer's or employee's family.or a business in which the public officer or employee 
has-a substantial interest, to an employee supervised by the public officer or employee. A public officer 
or employee shall not receive a commission or shall.not profit from the sale or a transaction to sell 
goods, services, construction or items of tangible personal property to.an employee supervised by the 
public officer or employee. The provisions of this subsection shall not apply if the supervised employee 
initiates the sale. It is not a violation of this subsection if a public officer or employee, in good faith, is 
not aware that the employee to whom the goods, services, construction or items of tangible persanal 
property are being sold is under the supervision of the public officer or employee. | 

B. A public officer or employee shall not sell, offer to sell, coerce the sale of or bea aver to a 
transaction to sell goods, services, construction or items of tangible personal property, directly or 
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indirectly through the public officer's or employee's family or a business in which the public officer 
or employee has a substantial interest, to a person over whom the public officer or employee has 
regulatory authority. 

C. A public officer or employee shall not receive a commission or profit Sepini ‘ite sale or a trans- 
action to sell goods, services, construction or items of tangible personal property to a person over 
whom the public officer or employee has regulatory authority. 

D. A public officer or employee shall not accept from a person over whom the public officer or em- 
ployee has regulatory authority an offer of employment or an.offer of a contract in which the public 
officer or employee provides goods, services, construction, items of tangible personal property or other 
things of value to.the person over whom the public officer or employee has regulatory authority. 


History: Laws 2007, ch. 362, § 8; 2011, ch. 188, § 11. their family or business in which they have a substan- 


The 2011 amendment, effective July 1, 2011, elimi- tial interest and eliminated the exceptions to the pro- 
nated the provision that prohibits public officers and hibition, 


employees from purchasing good and services from 


10-16-13.3. Prohibited contributions; financial service contractors. — 


A. -A-business that contracts with a state agency or local government agency to. provide finan- 
cial services involving the investment of public money or issuance of bonds for public projects shall 
not knowingly contribute anything of value to a public officer or employee of that state agency or 
local. government agency who-has authority over the investment of public money or issuance of 
bonds, the revenue of which is used for public projects in the state. 

B. A public officer or employee of a state agency or local government agency that has nthoree 
over the investment of public money or issuance of bonds, the revenue of which is used for public 
projects in the state, shall not knowingly accept a contribution of anything of value from a busi- 
ness that contracts with that state agency or local goyernment agency to provide financial services 
involving the investment of public money or issuance of bonds for public projects. 

C. For the purposes of this section: 

(1) ."anything of value" means any money, property, service, loan or promise, but does not 
include food. and refreshments. with a value of less than one hundred dollars ($100) consumed in 
a day; and 

(2) "contribution" means a donation or transfer to a recipient for the personal use of the 
recipient, without commensurate consideration. 


‘History: Laws 2007, ch. 362, § 11; 2011, ch. 138, § 12. oa ANNOTATIONS ~ 

The 2011 amendment, effective July 1, 2011, prohib- aster : 
ited contribution by business to public officers and em- Bond attorneys. — Subsection A of Section’ 10-16-3.3 
ployees of local government agencies and the acceptance NMSA 1978, which limits contributions to state officers 
of contributions be such officers and employees. and employees by businesses that provide financial ser- 


vices, does not apply to attorneys who provide legal ser- 
vices to the state in connection with its bond offerings. 
2007 Op. Att'y Gen. No. 07-04. 


10-16-14. Enforcement procedures: 


A. The state'ethics commission may investigate suspected violations of the Governmental Con- 
duct Act and forward its findings and evidence to the attorney general, district attorney or appro- 
priate state agency or legislative body for enforcement. Ifa suspected violation involves the office 
of the state ethics commission, the attorney general may enforce that act. If a suspected bidet 
involves the office of the attorney general, a district attorney may enforce that act. ' 
~B. Violation of the provisions of the Governmental epee Act by any aegialetors is’ grounds for 
discipline by the appropriate legislative body. 
& ©. Ifthe state ethics commission determines that there is sufficient cause to’ file a complaint 
to'remove from*office a public officer removable only by impeachment; the commission shall refer 
the matter to the house of representatives of the legislature. If within thirty days after the referral 
the house of representatives has neither formally declared that’the charges contained in the com- 
plaint-are not substantial nor instituted hearings on the complaint; the state ethics commission 
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shall make public the nature of the charges but shall make clear that the merits of the charges 
have never been determined. Days during which the legislature is not in session shall not be in- 
cluded in determining the thirty-day period: 

D. Violation of the provisions of the Governmental Conduct Act by any public officer or em- 
ployee, other than those covered by Subsection C of this section, is grounds for discipline, including 
dismissal, demotion or suspension. Complaints against executive branch employees may be filed 
with the agency head and reviewed pursuant to the procedures provided in the Personnel Act 
[Chapter 10, Article 9 NMSA 1978]. Complaints against legislative branch employees may be filed 
with and reviewed pursuant to procedures adopted by the New Mexico legislative council. Com- 
plaints against judicial branch employees may be filed and reviewed pursuant to the procedures 
provided in the judicial personnel rules. Complaints against employees subject to the State Ethics 
Commission Act [10-16G-1 through 10-16G-16 NMSA 1978] may also be filed with the state eth- 
ics commission, which shall determine whether to forward a complaint. to the appropriate state 
agency or investigate the complaint on its own. 

E. Subject to the’provisions of this section, the provisions of the Governmental Conduct Act 
may be enforced by the state ethics commission. Except as regards legislators, state employees or 
statewide elected officials, a district attorney in the county where a person who allegedly violated 
the provisions resides or where an alleged violation occurred may also enforce that act. Enforce- 
ment actions may include seeking civil injunctive or other appropriate orders. 


History: 1953 Comp., § 5-12-14, enacted by Laws a complaint; deleted: "against" and added "to remove from 
1967, ch. 306, § 14; 1993, ch. 46, § 36; 2019, ch. 86, § 25. office", after "hearings on the complaint", deleted ' ‘attorney 

The 2019 amendment, effective January 1, 2020, pro- general" and added "state ethics commission"; in Subsection 
vided the state ethics commission with the authority to in- D, added the last sentence; and in Subsection BK, after "may 
vestigate suspected violations of the Governmental Conduct be enforced by the", deleted "attorney general" and added 
Act and forward its findings to the appropriate agency for "state ethics commission", after "regards legislators’, added 
enforcement, provided the state ethics commission with the "state employees", and after "county where a person’, added 
duty to refer certain complaints to the house of representa- “who allegedly violated the provisions", and after ' resides or 
tives of the legislature, provided that complaints against where", deleted "a" and added "an alleged". 
employees subject to the State Ethics Commission Act may The 1993 amendment, effective July 1, 1993, added 
also be filed with the state ethics commission, and provided Subsections A and B and redesignated former Subsections 
that the provisions of the Governmental Conduct Act may A and B as Subsections C and D; substituted "a public of- 
be enforced by the state ethics commission; in Subsection A, ficer" for "a legislator or an employee" in the first sentence 
after "The", deleted "secretary of", after "state", added "ethics of Subsection C; rewrote the first sentence of Subsection 
commission", after "may", deleted "refer" and added "inves- D, which read "Violation of the provisions of the Conflict 
tigate", after "Governmental Conduct Act", added "and for- of Interest Act by any employee, other than those covered 
ward its findings and evidence", after "involves the office of © by Subsection A of this section, is grounds for dismissal, 
the", deleted "secretary of", and after "state", added "ethics demotion or suspension"; added the second and third sen- 
commission"; in Subsection C, after "If the", deleted "attor- . . tences in Subsection D; added Subsection E; and made mi- 
ney general" and added "state ethics commission", after "file nor stylistic changes in Subsection C. 


10-16-15. Repealed. 


Repeals. — Laws 1993, ch, 46, § 58 repealed 10-16- provisions of former section, see the 1992 NMSA 1978 on 
15 NMSA 1978, as enacted by Laws 1967, ch. 306, § 15, NMOneSource.com. 
relating to standing in court, effective July 1, 1993. For 


10-16-16. Recompiled. 


Recompilations. — Laws 1997, ch. 112, § 10 recom- department of human services employees, as 27-2-12.7 
piled 10-16-16 NMSA 1978, relating to medicaid and NMSA 1978, effective June 20, 1997. 


10-16-17. Criminal penalties. 


Unless specified otherwise in the Governmental Conduct Act, any person. who knowingly and 
willfully violates any of the provisions of that act is guilty of a misdemeanor and shall be punished 
by a fine of not more than one thousand dollars ($1,000) or by imprisonment for not more than one 
year or both. Nothing in the Governmental Conduct Act shall preclude criminal prosecution for 
bribery or other provisions of law set forth in the constitution of New Mexico or by statute. 


History: Laws 1993, ch. 46, § 37. 
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ANNOTATIONS 


Legislative intent for willful and knowing vio- 
lations. — The plain meaning of § 10-16-3 NMSA 1978 
and § 10-16-17 NMSA 1978 indicates a legislative in- 
tent to provide for a misdemeanor penalty for.a knowing _ 
and willful violation of the provisions of §§ 10-16-3(A) 
through § 10-16-3(C) NMSA 1978. State v. Gutierrez, 
2020-NMCA-045, cert. granted. 

In four ‘separate cases, consolidated for appeal, where 
each case arose from an allegation of misconduct by a - 
government official, and where the district court in each; 
case dismissed the charges against the defendants, find- 
ing that violations of §§ 10-16-3(A) through § 10-16-3(C) 
NMSA 1978 were not crimes but ethical considerations 


and therefore the indictments failed to allege the commis- 
sion of a criminal offense, or that even if Subsections A 
through C provided for criminal offenses, they were nev- 
ertheless void for vagueness, the district courts' dismiss- 
als of the counts charging defendants under Subsection 
A were improper because the plain meaning of § 10-16-3 
NMSA 1978 and § 10-16-17 NMSA 1978 indicates a leg- 
islative intent to provide for 4’misdemeanor. penalty for 
a knowing and willful violation of Subsection A, but the 
dismissals of the counts charging defendants under Sub, 
sections B through C were proper because those subsec- 
tions fail to provide persons of ordinary‘intelligence a fair 
opportunity to determine whether their conduct is prohib- 
ited. State v. Gutierrez, 2020-NMCA-045, cert. granted. _ 


10-16-18.: Enforcement; civil penalties. 


A.» If the state ethics commission reasonably believes that a:person committed, or is about to 
commit, a violation of the Governmental Conduct Act, the state ethics commission may refer the , 
matter to the attorney general or a district attorney for enforcement. 

B,-’ The state ethics.;commission may institute a civil action in district court or refer.a hates to 
the attorney general or a district attorney to institute a civil action in district: court if a violation 
has occurred or to prevent a violation of any provision of the Governmental Conduct Act. Relief 
may include a permanent or temporary injunction, a restraining order or any other appropriate 
order, including an order for a civil penalty of two hundred fifty dollars ($250) for each violation 


not to exceed five thousand dollars ($5,000). 


History: Laws 1995, ch. 153, § 23; 2019, ch. 86, § 26. 

The 2019 amendment, effective January 1, 2020, au- 
thorized the state ethics commission to refer violations 
of the Governmental Conduct Act to the attorney gen- 
eral or a district attorney for enforcement; and provided 
the state ethics commission with the authority to insti- 
tute a civil action in district court regarding violations 
of the Governmental Conduct Act; in Subsection A, after 


"If the", deleted "secretary of", after "state", added "eth- 
ics commission", after "Governmental Conduct Act, the", 
deleted "secretary of", and after "state", deleted "shall" 
and added "ethics commission may"; and in Subsection 
B, after "The", added "state ethics commission may in- 
stitute a civil action in district court or refer a matter 
to the". ° 


ARTICLE 16A 


Financial Disclosures 


Sec. 

10-16A-1. Short title; Financial Disclosure Act. 

10-16A-2. Definitions. ,. 

10-16A-3. Required disclosures for certain candidates and 
public officers and employees; condition for 
placement on ballot or appointment. 

10-16A-4. Disclosures by certain public officers or em- 
ployees of state agencies; condition of em- 
ployment, 


Sec. g 
10-16A-5. Education and voluntary compliance. 
10-16A-6. Investigations; fines; enforcement. 
10-16A-7. Criminal penalties. 

10-16A-8, Enforcement; civil penalties. 
10-16A-9. Rulemaking authority. 


10-16A-1. Short title; Financial Disclosure Act. 
Chapter 10, Article 16A NMSA 1978 may be cited as the "Financial Disclosure Act". 


History: Laws 1993, ch. 46; §'39; 2019, ch. 86, §'27, 


AA 


10-16A-2..DeHaitines.woit 


As used in the Financial Disclosure Act: 
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A. "business" means a corporation, partnership, sole (Spree firm, argon ation or indi- 
vidual carrying on a business; 
B.» "employment" means mieenresr of services for compensation in the form of salary as an 
employee; 
C. "financial interest" means an iitereat held by an individual or his spouse that is: 
(1) an ownership interest in business; or 
(2) any employment or prospective employment for which negotiations have already begun; 
D. "official act" means an official decision, recommendation, approval, disapproval or other ac- 
tion that involves the use of discretionary authority; 
E. "person" means an individual or entity; and 
F. "public officer or employee" means any person who has Shy elected to, appointed to or hired 
for any state office and who receives compensation in the form of salary or is eligible for per diem 
or mileage, but excludes legislators and judges. 


History: Laws 1993, ch. 46, § 40, 
10-16A-3. Required disclosures for certain candidates and public 
officers and employees; condition for placement 
on ballot or appointment. 


A. A person holding a’legislative or statewide office shall file with the secretary of state a fi- 
nancial disclosure statement during the month of January Seb ge that the person holds public 
office. 

B. A candidate for legislative or statewide office who has not already filed a financial disclosure 
statement with the secretary of state in the same calendar year shall file with the proper filing of- 
ficer, as defined in the Election Code [Chapter 1 NMSA 1978], a financial disclosure statement at 
the time of filing a declaration of candidacy. If the proper filing officer is not the secretary of state, 
the proper filing officer shall forward a copy of the financial disclosure statement to the secretary 
of state within three days. 

C. A state agency head, an official whose espa hadit to a board or commission is subject to 
confirmation by the senate, a member of the insurance nominating committee or a member of 
the state ethics commission shall file with the secretary of state a financial disclosure statement 
within thirty days of appointment and during the month of January every year thereafter that the 
person holds public office. 

D. The financial disclosure dnbalelrt shall include for any person identified in Subsection A, B 
or C of this section and the person's spouse the following information for the prior calendar year: 

(1) the full name, mailing address and residence address of each person covered in the dis- 
closure statement, except the address of the spouse need not be disclosed; the name and address 
of the person's and spouse's employer and the title or position held; and a brief description of the 
nature of the business or occupation; 

(2) all sources of gross income of more than five thousand dollars ($5,000) to each person 
covered in the disclosure statement, identified by general category descriptions that disclose the 
nature of the income source, in the following broad categories: law practice or consulting opera- 
tion or similar business, finance and banking, farming and ranching, medicine and health care, 
insurance (as a business and not as payment on an insurance claim), oil.and gas, transportation, 
utilities, general‘stock market holdings, bonds, government, education, manufacturing, real estate, 
consumer goods sales with a general description of the consumer goods. and the category "other", 
with direction that the income source be similarly described. In describing a law practice, consult- 
ing operation or similar business of the person or spouse, the major areas of specialization or in- 
come sources shall be described, and if the spouse or a person in the reporting person's or spouse's 
law firm, consulting operation or similar business is or was during the reporting calendar year or 
the prior calendar year a registered lobbyist under the Lobbyist Regulation Act [Chapter 2, Article 
11 NMSA 1978], the names and addresses of all clients represented for lobbying purposes during 
those two years shall be disclosed; 
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(3) .ageneral description of the type of real estate owned in New Mexico, other than a per- 
sonal residence, and the county where it is located; 

(4) all other New Mexico business interests not otherwise listed of ten thousand dollars 
($10,000) or more in a New Mexico business or entity, including any position eo: and a general 
statement of purpose of the business or entity; 

(5) all memberships held by the reporting individual and the individual's spouse on boards 
of for-profit businesses in New Mexico; 

(6): all New Mexico professional licenses held; 

(7) each state agency that was sold goods or services in excess of five thousand dollars 
($5,000) during the prior calendar year by a person covered in the disclosure statement; and 

(8) each state agency, other than a court, before which a person covered in the disclosure 

statement represented or assisted clients in the course of the person's employment during the 
prior calendar year. 

E. A complete financial disclosure statement shall be filed every year. The secretary of state 
shall deliver to each elected official required to file a financial disclosure statement a copy of any 
statement the person filed the previous year. 

F, The financial disclosure statements filed pursuant to this section are public records open to 
public inspection during regular. office hours and shall be retained by the state for five years from 
the date of filing. 

G. A person who files a financial disclosure statement may file an amended statement at any 
time to reflect significant changed circumstances that occurred since the last statement was filed. 

H. A person who files to be a candidate for a legislative or statewide office who fails or refuses 
to file a financial disclosure statement required by this section before the final date for qualifica- 
tion of the person .as a candidate as provided for in the Election Code shall not be qualified by the 
proper filing officer as a candidate. 

I.. For a state agency head, an official whose appointment to a board or commission is subject to 
confirmation by the senate, a member of the insurance nominating committee or amember of the 
state ethics commission, the filing of the financial disclosure statement required by this section is 
a condition of entering upon and continuing in state employment or holding an appointed position, 


History: Laws 1993, ch. 46, § 41; 1995,. xR 158, § 24; a financial disclosure statement" and added "at the time 
1997, ch. 112, § 8; 2015, ch, 11, § 1; 2019, ch. 212, § 214; of filing a declaration of candidacy", and after "secretary 
2021, ch. 109, § 12. of state within", deleted "seventy-two hours" and added 

The 2021 amendment, effective July 1, 2021, included "three days"; in Subsection D, in the introductory clause, 
members of the state ethics commission in an existing after "Subsection A,", deleted "or" and after "B", added "or 
provision requiring certain state officials to file with the C", and deleted former Paragraph D(9); in Subsection E, 
secretary of state a financial disclosure statement within after "state shall", deleted "mail" and added "deliver to"; 
thirty days of appointment and during the month of Janu- and in Subsection H, after "A", added "person who files 
ary every year thereafter that. the person holds office, to be a", after "final date for", deleted "the withdrawal of 
and included members of the state ethics commission in candidates" and added "qualification of the person as a 
an existing provision that provides that the filing of the candidate as", and after "Election Code shall not", deleted 
financial disclosure statement is a condition of entering "have the candidate's name printed on the election ballot" 
upon and continuing in state employment or holding an and added "be qualified by the proper filing officer as a 
appointed position; and after each occurrence of "mem- candidate", 
ber of the insurance nominating committee", added "or a The 2015 amendment, effective June 19, 2015, pro- 
member of the state ethics commission", vided for required financial disclosure statements from 

The 2019 amendment, effective April 3, 2019, re- members of the insurance nominating committee; in Sub- 
vised the provisions related to financial disclosures for section B, after "agency head,", deleted "or" and added 
certain candidates and public officers; in Subsection A, "an", after "senate", added "or a member of the insurance 
after the subsection designation, deleted "At the time nominating committee", and after "thereafter that", de- 
of filing a declaration of candidacy or nominating peti- leted "he" and added "the person"; in Subsection C, Para- 
tion" and added the remainder of the subsection; added graph (5), after "individual and", deleted "his" and added 
new subsection designation "B." and redesignated former ithe individual's"; in Subsection C, Paragraph (8), after 
Subsections B through H as Subsections C through I, re- "course of", deleted "his" and added "the person's"; in Sub- 
spectively; in Subsection B, after "statewide office", added section G, deleted "Any" preceding "candidate" and added 
"who has not already filed a financial disclosure state- "A", and after "shall not have", deleted "his" and added 
ment with the secretary of state in the same calendar "the candidate's"; and in Subsection H, after "agency 
year", after "as defined in", deleted "Section ‘1-8-25 NMSA head", deleted "or", and after "senate", added "or a mem- 
1978" and added» "the Election Code", after the next oc- ber of the insurance nominating committee". 
currence of "financial disclosure statement", deleted "on a The 1997 amendment, effective June .20, 1997, in the 
prescribed form. In addition, each year thereafter during second sentence of Subsection D, changed" ‘mail each per- 
the month of January, a legislator and a person holding son" to "mail each elected official". % 


a statewide office shall file with the proper filing officer 
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The 1995 amendment, effective June 1, 1995, in Sub- person or persons who are ultimately responsible for ex- 
section A, inserted "or nominating petition" and "on a pre- ercising the powers of a state agency's official acts or for 
scribed form" in the first sentence, deleted the language expending the agency's appropriated funds. 2021 Op. Eth- 
beginning with "or a subsequent" and ending with "this ics Comm'n No. 2021-10. 
section" in the second sentence, and substituted "within _ . Astate employee who also receives a monthly sal- 
seventy-two hours" for "promptly" in the last sentence; at ary from a political campaign committee does not 
the end of Subsection B, added "that he holds public of- necessarily violate state ethics laws. — Although the 
fice"; in Subsection C(2), inserted "law practice or consult- Gift Act, 10-16B-1 to 10-16B-4 NMSA 1978, the Govern- 
ing operation or similar business" following "categories:"; mental Conduct Act, 10-16-1 to 10-16-18 NMSA 1978, the 
rewrote Subsection D; in Subsection F, substituted "state- Financial Disclosure Act, 10-16A-1 to .10-16A-8 NMSA 
ment" for "report"; in Subsection G, inserted "provided 1978, the Campaign Reporting Act, 1-19-25 to 1-19-36 
for in the Election Code"; and made stylistic changes NMSA 1978, and the State Ethics Commission Act, 10- 
throughout the section. 16G-1 to 10-16G-16 NMSA 1978, impose certain duties 


on state employees and. regulate certain state employees’ 


ANNOTATIONS conduct, the limited set of facts presented in this request, 

"State agency" and "state agency head" construed. that a state employee, while employed and performing 

— Under the Financial Disclosure Act, a "state agency" regular public duties, is also receiving a monthly salary 

is a state entity that has the legally authorized powers from a political campaign committee or political organiza- 

to alter the rights, duties, or privileges ofothers and that .. ion, do not establish a violation of any of the foregoing 
receives public funding, and a "state agency head" is the statutes. 2020 Op. Ethics Comm'n No. 2020-01. 


10-16A-4. Disclosures by certain public officers or employees of state 
agencies; condition of employment. 


A. Every employee who is not otherwise required to file a financial disclosure statement under 
the Financial Disclosure Act'and who has a financial interest that he believes or has reason to 
believe may be affected by his official act or actions of the state agency by which he is employed 
shall disclose the nature and extent of that interest. The disclosures shall be made in writing to 
the secretary of state before entering state employment and during the month of January every 
year thereafter. 

B. Every public officer who is not otherwise required to file a financial disclosure statement 
under the Financial Disclosure Act and who has a financial interest that he believes or has rea- 
son to believe may be affected by his official act or actions of the board or commission to which he 
is appointed shall disclose the nature and extent of that interest. The disclosures shall be made in 
writing to the secretary of state before taking office and during the month of January every year 
thereafter. 

C. The information on the disclosures shall be made available by the secretary of state for in- 
spection to any citizen of this state. 

D. The filing of disclosures pursuant to this section is a condition of entering upon and. con- 
tinuing in state employment or, for persons subject to Subsection B of this section, of holding 
public office. 


‘ * 1978, the Campaign Reporting Act, 1-19-25 to 1-19-36 
Bete ee Meese ab ae NMSA 1978, and the State Ethics Commission Act, 10- 
ANNOTATIONS 16G-1 to 10-16G-16 NMSA 1978, impose certain duties 

' on state employees and regulate certain state employees' 

A state employee who also receives a monthly sal- conduct, the limited set of facts presented in this request, 
ary from a political campaign committee does not that a state employee, while employed and performing 
necessarily violate state ethics laws. — Although the regular public duties, is also receiving a monthly salary 
Gift Act, 10-16B-1 to 10-16B-4 NMSA 1978, the Govern- from a political campaign committee or political organiza- 
mental Conduct Act, 10-16-1 to 10-16-18 NMSA 1978, the tion, do not establish a violation of any of the foregoing 


Financial Disclosure Act, 10-16A-1 to 10-16A-8 NMSA statutes. 2020 Op. Ethics Comm'n No. 2020-01. 


10-16A-5. Education and voluntary compliance. 


A. The secretary of state shall advise and seek to educate all persons required to perform du- 
ties under the Financial Disclosure.Act of those duties. This includes providing timely advance 
notice of the required financial disclosure statement and preparing forms that are clear and easy 
to complete. 
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B. The secretary of state shall seek first to ensure voluntary compliance with the provisions 
of the Financial Disclosure Act. A person who violates that act unintentionally or for good. cause 
shall be given ten days' notice to correct the matter before fines are imposed. Referrals:to the state 
ethics commission for civil enforcement of the Financial Disclosure Act shall be pursued only after 
efforts to secure voluntary compliance with that act have failed., 


History: Laws 1993, wht 46, § 48; 2019, ch. 86, § 28. Disclosure ‘Act shall be made to the state ethics commis- 


The 2019 amendment, effective January 1, 2020, sion; and i in Subsection B, added "to the state ethics com- 
provided that referrals of violations of the Financial mission". 


10-16A-6. Investigations; fines; enforcement. 


A. . The state ethics commission may conduct thorough examinations of statements and initiate 
investigations to determine whether the Financial Disclosure Act has been violated. Any person 
who believes that act has been violated may file a written complaint with the state ethics commis- 
sion. The commission shall adopt procedures for processing complaints and notifications of viola- 
tions. 

B. .If the state ethics commission determines that a violation has occurred for which a penalty 
should be imposed, the commission shall so notify the person. ‘charged and impose the penalty. 

C. Any person who files a statement or report after the deadline imposed by the Financial Dis- 
closure Act is liable for and shall pay to the secretary of state, at or from the time initially required 
for the filing, fifty dollars ($50.00) per day for each regular working day after the time, required 
for the filing of the statement or report until the complete report is filed, up.to.a maximum of five 
thousand dollars ($5,000). 

D._ The secretary of state may refer a matter to the state ethics commission, attorney general or 
a district attorney for a civil injunctive or other appropriate order or enforcement.. 


History: Laws 1993, ch. 46, § 44; 1997, ch. 112, § 9; to determine whether the Financial Disclosure Act has 


2019, ch. 86, § 29; 2021, ch. 109, § 13. been ‘violated, provided that complaints may be filed 
The 2021 amendment, effective July 1, 2021, revised with the state ethics commission, arid required the state 
administrative and enforcement duties of the state eth-) ethics commission -to adopt procedures for processing 
ics commission and the secretary of state under the Fi- complaints and notifications of violations, and provided 
nancial Disclosure Act, and removed provisions related to to the state ethics commission the procedures to follow 
binding arbitration following a notice that a violation has when a violation of the Financial Disclosure*Act has oc- 
occurred. for, which a penalty should be imposed; in. the curred; in-Subsection A, after-"The", added "state ethics 
section heading, deleted "binding arbitration"; in Subsec- commission and the", after "written complaint with the", 
tion A, after "The state ethics commission", deleted "and deleted "secretary of", after "state", added "ethics com- 
the secretary of state"; in Subsection B, after "impose the mission"; and after the next occurrence of "The", deleted 
penalty", deleted "If the person charged disputes the com- "secretary of state" and added "commission"; in Sub- 
mission's determination, the person charged may request section B, replaced each occurrence of "secretary" with 
binding arbitration"; deleted former Subsections C and D "ethics commission" or "commission"; in Subsection C, 
and redesignated former Subsections E and F as Subsec- after ' provided by the", deleted “secretary of", and after 
tion C and D, respectively; and in Subsection C, after "Fi- "state", added "ethics commission"; in Subsection D, re- 
nancial Disclosure Act" deleted "or any person who files a placed "each occurrence of "secretary" with "ethics com- 
false or incomplete statement or report". mission"; and in Subsection F after "a matter to the", 
The 2019 amendment, effective January 1, 2020, . added "state ethics commission". 
provided the state ethics commission, along with the sec- The 1997 amendment, effective June 20, 1997, re- 
retary of state, the authority to initiate investigations wrote Subsections € and D. 


10-16A-7. Criminal penalties. 


Any person who knowingly and willfully violates any of the provisions of the Financial Disclo- 
sure Act is guilty of a misdemeanor and shall be punished by a fine of not more than one thousand 
dollars ($1,000) or by imprisonment for not more than one year or both. ' 


History: Laws 1998, ch. 46, § 45. Severability. — Laws 1993, ch. 46, § 59 provided 
‘for the severability of the act if any part or application 
» thereof is held invalid, 
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10-16A-8 GIFT ACT 10-16B-2 


10-16A-8. Enforcement; civil penalties. 


A. Ifthe state ethics commission reasonably believes that a person eaicsisted! or is about 
to commit, a violation of the Financial Disclosure Act, the commission may refer the matter to the 
attorney general or a district attorney for enforcement. 

B. The state ethics commission may institute a civil action in district court or refer a mat- 
ter to the attorney general or a district attorney to institute a civil action in district court if a viola- 
tion has occurred or to prevent a violation of any provision of the Financial Disclosure Act. Relief 
may include a permanent or temporary injunction, a restraining order or any other appropriate 
order, including an order for a civil penalty of two hundred fifty dollars ($260) for each violation 


not to exceed five thousand dollars ($5,000). 


History: Laws 1995, ch. 153, § 25; 2019, ch, 86, § 30. 
The 2019 amendment, effective January 1, 2020, 
authorized the state ethics commission to refer alleged 
violations of the Financial Disclosure Act to the attorney 
general or a district attorney for enforcement, and autho- 
rized the state ethics commission to institute a civil ac- 


attorney to institute a civil action if a violation: of the Fi- 
nancial Disclosure Act has occurred; in Subsection A, re- 
placed each occurrence of "secretary of state" with "state 
ethics commission"; and in Subsection B, added "state 
ethics commission may institute a civil action in district 
court or refer a matter to the". 


tion or refer a matter to the attorney general or a district 


10-16A-9. Rulemaking authority. 


The secretary of state may promulgate rules to implement the provisions of the Financial Dis- 
closure Act. In promulgating the rules, the secretary of state shall comply with the provisions of 
the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 2021, ch. 109, § 21. Effective dates. — Laws 2021, ch. 109, § 23 made 


Laws 2021, ch. 109, § 21 effective July 1, 2021. 


ARTICLE 16B 
Gift Act 


Sec. Sec. 

10-16B-1. Short title. 10-16B-4, Penalties. 

10-16B-2. Definitions. 10-16B-5. Investigations; complaints; enforcement. 
10-16B-3, Limitation on-gifts. 


Chapter 10, Article 16B NMSA 1978 may be cited as the "Gift Act". 


History: Laws 2007, ch. 226, § 1; 2019, ch. 86, § 31. The 2019 amendment, effective January 1, 2020, 


changed "This act" to "Chapter 10, Article 16B NMSA 
1978", 


10-16B-2. Definitions. 


As used in the Gift Act: 

A. "family" means a spouse and dependent children; 

B.. "gift" means any donation or transfer without commensurate consideration of money, prop- 
erty, service, loan, promise or any other thing of value, including food, lodging, transportation and 
tickets for entertainment or sporting events, but does not include: 

(1) any activity, including but not limited to the acceptance of a donation, transfer or con- 
tribution, or the making of an expenditure or reimbursement, that is authorized by the Campaign 
Reporting Act [1-19-25 through 1-19-36 NMSA 1978] or the Federal Election Campaign Act of 
1971, as amended; 
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10-16B-2 PUBLIC OFFICERS AND EMPLOYEES 10-16B-2 


(2) a gift given under circumstances that make it clear that the gift is motivated by a fam- 
ily relationship or close personal relationship rather than the recipient's position as a state officer 
or employee or candidate for state office; 

(3) compensation for services rendered or’capital invested that is: 

(a) normal and reasonable in amount; i | 

(b)’ Commensurate with the value of the service rendered or the magnitude e the risk 
taken on the investment; 

(c) inno way increased or enhanced by reason of the ys ra i ig as a state of 
ficer or employee or candidate for state office; and ) 

(d) not otherwise prohibited by law; 

(4) payment for a sale or lease of tangible or intangible property that is commensurate 
with the value of the services rendered and is in no way increased or enhanced by reason of the 
recipierit's position as a state officer or employee or candidate for state office; 

(5) acommercially reasonable loan made in the ordinary course of the lender's business on 
terms that are available to all similarly qualified borrowers; 

(6) reimbursement for out-of-pocket expenses actually incurred 4 in the course of perform- 
ing a service for the person making the reimbursement; 

(7) any gift accepted on behalf of and to be used by the state or a political subdivision of 
the state, including travel, subsistence and related expenses accepted by a state agency in connec- 
tion with a state officer's or employee's official duties that take place away from the state official's 
or employee's station of duty; 

(8) anything for which fair market value is paid or reimbursed by the state officer or em- 
ployee or candidate for state office; 

(9) reasonable expenses for a bona fide educational program that is directly related to the 
state officer's or employee's official duties; or 

(10) aretirement gift; 

C. "market value" means the retail cost a person would incur to purchase a gift; 
D. "restricted donor" means a person who: . 

(1) is or is seeking to be a party to any one or any combination of sales, purchases, leases 
or contracts to, from or with the agency in which the donee holds office or is employed; 

(2) will personally be, or is the agent of a person who will be, directly and substantially af- 
fected financially by the performance or nonperformance of the donee's official duty in a way that 
is greater than the effect on the public generally or on a substantial class of persons to which the 
person belongs as a member of a profession, occupation, industry or region; 

(3) is personally, or is the agent of a person who is, the subject of or party to a matter that 
is pending before a regulatory agency and over which the donee has discretionary authority as 
part of the donee's official duties or employment within the regulatory agency; or 

(4) isa lobbyist or a client of a lobbyist with respect to matters eee. the donee's jurisdic. 
tion; and 

E. "state officer or employee" means any person who has been slatted! to, appointed to or hired 
for any state office and who receives nompesation in the form of salary or is eligible for per diem 
or mileage. 


i 


History: Laws 2007, ch. 226, § 2. company, proposing to build a nuclear waste storage facil- 
Cross references. — For the Federal Election Cam- ity in southeastern New Mexico and‘planning to conduct 
paign Act of 1971, see 2 U.S.C. § 481. a series of two-day educational programs for members of 
Effective dates. — Laws 2007, ch. 226 contained no the New Mexico legislature at the company's Missouri 
effective date provision, but, pursuant to N.M. Const., art. nuclear generating station, is not subject to the Gift Act's 
IV, § 23, was effective June 15, 2007, 90 days after the limitation on gifts for its donation of reasonable expenses 
adjournment of the legislature, for flights, meals, refreshments, and lodging incidental to 
; ' the educational tour, because under the Gift Act's educa- 
ANNOTATIONS a tional program exception, 10-16B-2(B)(9) NMSA 1978, a 

Payment of reasonable expenses incidental to | donor can pay the reasonable expenses for a bona fide ed- 
an educational tour for legislators is not subject ucational program ‘that is directly related to the state offi- 
to the Gift Act's limitation on gifts. — An energy cer's or employee's official duties,,2020 Op, Ethics Comm'n 

No. 2020-03, 4 
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10-16B-3 WHISTLEBLOWER PROTECTION 10-16B-5 


10-16B-3. Limitation on gifts. 


A. A state officer or employee or a candidate for state office, or that person's family, shall not 
knowingly accept from a restricted donor, and a restricted donor shall not knowingly donate to.a 
state officer or employee or a candidate for state office, or that person's family, a ne of a market 
value greater than two hundred fifty dollars ($250). ) 

B. A lobbyist registered with the secretary of state, the lobbyist's employer or a bavsintient 
contractor shall not donate gifts of an aggregate market value greater than one thousand dollars 
($1,000) in a calendar year to any one state officer or employee or to any one candidate for state 
office. 

C. A state officer or employee shall not solicit gifts for a charity from a business or corpora- 
tion regulated by the state agency for which the state officer or employee works and shall not 
otherwise solicit donations for a charity in such a manner. that it appears that the purpose of 
the donor in making the gift is to influence the state officer or.employee.in,the performance of 


an official duty. 


History: Laws 2007, ch. 226, § 3. 

Effective dates, — Laws 2007, ch. 226 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 15, 2007, 90 jen after the 
adjournment of the legislature. 


ANNOTATIONS 


A state employee who also receives a monthly sal- 
ary from a political campaign committee does not 
necessarily violate state ethics laws. — Although the 
Gift Act, 10-16B-1 to 10-16B-4 NMSA 1978, the Govern- 
mental Conduct Act, 10-16-1 to 10-16-18 NMSA 1978, the 


10-16B-4. Penalties. 


Financial Disclosure Act, 10-16A-1, to 10-16A-8 NMSA 
1978, the Campaign Reporting Act, 1-19-25 to 1-19-36 


' NMSA ‘1978, and the State Ethics Commission Act, 10- 


16G-1 to 10-16G-16 NMSA 1978, impose certain duties 
on state employees and regulate certain state employees’ 
conduct, the limited set of facts presented in this request, 
that a state employee, while employed and performing 
regular public duties, is also receiving a monthly salary 
from,a political campaign committee or political organiza- 
tion, do not establish a violation of any of the foregoing 
statutes. ‘2020 Op. Ethies Comm'n No. 2020-01, 


A person who violates the provisions of the Gift Act is guilty of a petty misdemeanor and upon 
conviction shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 2007, ch. 226, § 4. 
Effective dates. — Laws 2007, ch. 226 contains no ef- 
fective date provisions but, pursuant to N.M. Const., art. 


IV, § 23, is effective June 15, 2007, 90 days after the’ ad- 


journment of the legislature, 


10-16B-5. Investigations; complaints; dnforcenert. 


A. The state ethics commission may initiate investigations to ddtatmnihs whether the provi- 
sions of the Gift Act have been violated. A person who believes that a violation of the Gift Act has 
occurred may file a complaint with the state ethics commission. 

B. If the state ethics commission determines that a violation has parrot the commission 
shall refer the matter to the attorney general for criminal prosecution. 


History: Laws 2019, ch. 86, § 32. 


Effective dates. — Laws 2019, ch. 86, § 41 made'Laws 
2019, ch. 86, §:32 effective January 1, 2020, 


ARTICLE 16C 


Whistleblower Protection 


Sec. fed 

10-16C-1, ‘Short title. 

10-16C-2. Definitions. - 

10-16C-3, Public employer retaliatory. action prohibited, 

10-16C-4, Right to civil action for damages; affirmative 
defenses; remedy not exclusive, 


Sec, 
10-16C-5., Posting of law and information, 
10-16C-6. Limitation on actions. 
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10-16C-1 PUBLIC OFFICERS AND EMPLOYEES 10-16C-2 


10-16C-1. Short title. 


This act [10-16C-1 iit 10-16C-4 NMSA 1978] ae be cited as the "Whistleblower Protec- 
tion Act’ | 


History: Laws 2010, ch. 12, § 1. i\e Applicability. — Laws 2010, ch. 12, § 7 provided that 


Effective dates. _ Laws 2010, ch. 12 contained no ef- the provisions of the Whistleblower Protection Act apply 
fective date provision, but, pursuant to N.M. Const., art. only to civil actions for damages resulting from retaliatory 
IV, § 23, was effective May 19, 2010, 90 days after the ad- ‘action that occurred on or after oe 1, 2008. 


journment of the legislature, 


10-16C-2. Definitions, 


As used in the Whistleblower Protection Act: 
A.- "good faith" means that a reasonable basis exists in fact as evidenced by the facts available 
to the public employee; 
B. "public employee" means a person who works for or contracts with a public employer; 
C. "public employer" means: | 
(1) any department, agency, office, institution, board, commission, committee, branch or 
district of state government; 
(2) any political subdivision of the state, created under either general or special act, that 
receives or expends public money from whatever source derived; 
(3). any entity or instrumentality of the state specifically provided for by law; and 
(4) every office or officer of any entity listed in Paragraphs (1) through (3) of this subsection; 
D. "retaliatory action" means taking any discriminatory or adverse employment action against 
a public employee in the terms and conditions of public employment; and 
E. "unlawful or improper act" means a practice, procedure, action or failure to act on the part 
of a public employer that: 
(1) violates a federal law, a federal regulation, a state law, a state administrative rule or a 
law of any political subdivision of the state; 
(2) constitutes malfeasance in public office; or 
(3) constitutes gross mismanagement, a waste of funds, an abuse of authority or a sub- 
stantial and specific danger to the public. 


History: Laws 2010, ch. 12, § 2. and independent in their duties and decision making, and 
Effective dates. — Laws 2010, ch. 12 contained no ef- were not free from the ultimate decision-making author- 
pee date provision, but, pursuant to N.M. Const., art. ity of their superiors; and their positions were not created 
IV, § 23, was effective May 19, 2010, 90. days after the ad- ... by statute, as a matter of law, appellees were not "public 
journment of the legislature. employers" because they were not "officers" of the judicial 
Applicability. — Laws 2010, ch. 12, § 7 provided that branch. Janet v. Marshall, 2013-NMCA-037, 296 P.3d 
the provisions of the Whistleblower Protection Act apply 1253, cert. granted, 2013-NMCERT-003. 
only to civil actions for damages resulting from retaliatory "Contract employees" enjoy the same protection 
action that occurred on or after July 1, 2008. _ against retaliatory action that at-will employees 
_ enjoy. — Where plaintiff sued defendant Northern New 
ANNOTATIONS Mexico College (NNMC) pursuant to the New Mexico 
Mid-level supervisors were not "public employ- Whistleblower Protection Act (WPA), NMSA 1978, §§ 10- 


16C-1 to -6, and where plaintiff offered evidence at trial 


ers". — Where plaintiff, who was a transport officer of a : 
3 ; - that NNMC removed her from her position as director 


detention center, reported information to the chief proba- 


tion officer that a fellow transport officer's friend, who was of NNMC's campus:in El’ Hite, New, Mexico, pransiered 
on probation, was not being drug-tested by a probation of- her to another position, and then terminated her emp loy i 
ficer and had used drugs in front of the colleague's child, ment in retaliation for her comumnicatians 0 NNMC's 
appellees separately forwarded the information to officials administrators about NNMC’s failure to approve expen- 
at the detention center; plaintiff was subsequently fired; ditures necessary for the successful implementation of a 
one appellee was a program manager for metropolitan plan to revitalize the El Rito campus, and where the jury 
court and supervised probation officers; the other appellee * concluded that NNMC violated the WPA and found by 
was programs division director of the background inves- special verdict form that plaintiff had communicated to 
tigations division at metropolitan court and liaison be- defendant about the occurrence of an improper act, that 
tween the court and the detention center; appellees were there was a reasonable basis in fact for the improper act, 
heads of offices within the judicial branch of government, and that defendant retaliated against plaintiff because of 
with supervisory duties and the power to direct the work a communication about that improper act, the trial court 
environment of employees they supervised; they worked did not err in ordering backpay for retaliatory refusal to 
under administrative direction, were not autonomous renew plaintiff's contract, because the WPA expressly au- 


thorizes an award when, as the jury found in this case, 
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10-16C-3 


an employer retaliates by refusing to renew an employee’s 
contract. Nothing in the WPA suggests that whether the 
employment relationship is contractual has any bearing 
-on the statute’s application, and the fact that contract 
employees are included in the WPA’s definition of "public 


WHISTLEBLOWER PROTECTION 


10-16C-3 


employee" suggests that the legislature intended for con- 


tract employees to enjoy the same protection against re- 


taliatory action that at-will employees enjoy. Velasquez 
v. Regents of Northern N.M. Coll., 2021-NMCA-007, cert. 
denied. 


10-16C-3. Public employer retaliatory action prohibited. 


A public employer shall not take any retaliatory action against a pubhe employee because the 


public employee: 
A, 


communicates to the public employer or a third party ntoitiaticl about an action or a fail- 


ure to act that the public employee believes in good faith constitutes.an unlawful or improper act; 
B. _ provides information to, or testifies before, a public body as part of an investigation, hearing 


or inquiry into an unlawful or improper act; or 
C. 
lawful or improper act. 


History: Laws 2010, ch. 12, § 3. 

Effective dates. — Laws 2010, ch, 12 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective May 19, 2010, 90 days after the ad- 
journment of the legislature, 

Applicability. — Laws 2010, ch. 12, §.7 provided that 
the provisions of the Whistleblower Protection Act apply 
only to civil actions for damages resulting from retaliatory 
action that occurred on or after July 1, 2008, 


ANNOTATIONS 


Dismissal of claim was proper where asserted 
claim was legally deficient. — Where doctor sued his 
employer, the board of regents of the university of New 
Mexico and the university of New Mexico health sciences 
center for violation of the New Mexico Whistleblower Pro- 
tection Act (WPA), 10-16C-1 NMSA 1978 et seq., on the 
ground that employer terminated doctor's employment in 
retaliation for a previously filed lawsuit, the district court 
did not err in dismissing doctor's case for failure to state 
a claim pursuant to 1-012(B)(6) NMRA, where plaintiff 
alleged only the act of retaliation, that is, the termina- 
tion of his employment, but failed to allege that employer 
retaliated against him because he communicated about 
an unlawful or improper act," as that term is defined in 
the WPA, Wills v. Board of Regents of the Univ. of N.M., 
2015-NMCA-105, cert. denied, 2015-NMCERT-009. 

Whistleblower protection laws are designed to 
benefit the public. — Where doctor sued his employer, 
the board of regents of the university of New Mexico and 
the university of New Mexico health sciences center, for 
violation of the New Mexico Whistleblower Protection Act 
(WPA), 10-16C-1 NMSA 1978 et seq., on the ground that 
employer terminated doctor's employment in retaliation 
for a previously filed lawsuit in which doctor alleged that 
employer was abusing its authority by withholding doc- 
tor's contractually. agreed-upon pay, the district court did 
not err in dismissing doctor's claim, because the WPA was 
designed to protect communications that benefit the pub- 
lic by exposing unlawful and improper actions by govern- 
ment employees, not communications regarding personal 
personnel grievances that primarily benefit the individual 
employee: Wills v. Board of Regents of the Univ. of N.M., 
2015-NMCA-105, cert. denied, 2015-NMCERT-009. 

Sufficient evidence supported the jury's verdict. 
— Where plaintiff brought a claim under the Whistle- 
blower Protection Act (WPA), claiming that defendants 
were in violation of state law by failing to promptly and 
immediately investigate reports of child abuse and neglect 
referred to the Farmington police department (FPD) from 
the New Mexico children, youth and families department 
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objects to or refuses to participate in an activity, policy or practice that constitutes an un- 


‘(CYFD), evidence presented at trial that plaintiff in good 


faith believed that defendants were in violation of 32A- 
4-3 NMSA 1978, in failing to immediately and promptly 
investigate CYFD referrals, that plaintiff engaged in pro- 
tected activity by communicating to his superiors his be- 
lief that defendants were violating state law by failing its 
duty, that after plaintiff reported potential negligence on 
the part of the FPD, defendants removed plaintiff from 
the cyber crime task force (CCTF), made humiliating 
comments about him to his colleagues, issued him a sub- 
standard work vehicle, and required him to surrender his 
key to the forensic lab and cease investigating his casel- 
oad of crimes against children, and that plaintiff suffered 
depression, rage, and fear that he would be terminated 
before he reached eligibility for retirement that caused 
him to seek counseling, as well as the loss of detective and 
CCTF overtime pay, provided a substantial, evidentiary 
basis to support the jury's decision that plaintiff estab- 
lished his WPA claim. Dart v, Westall, 2018-NMCA-061. 
Evidence sufficed to prove that plaintiff engaged 
in conduct the WPA protects. — Where plaintiff sued 
defendant Northern New Mexico College (NNMC) pur- 
suant to the New Mexico Whistleblower Protection Act 
(WPA), NMSA 1978, §§ 10-16C-1 to -6, and where plaintiff 
offered evidence at trial that NNMC removed her from 
her position as director of NNMC’s campus in El Rito, 
New Mexico, transferred her to another position, and then 
terminated her employment in retaliation for her com- 
munications to NNMC’s, administrators about NNMC’s 
failure to approve expenditures necessary for the suc- 
cessful implementation of a plan to revitalize the El Rito 
campus, there was sufficient evidence to support the jury’s 
determination that NNMC retaliated against plaintiff 
for engaging in conduct protected by the WPA and that 
plaintiff’s communications pertained to what plaintiff be- 
lieved in good faith was gross mismanagement, where the 
evidence established that plaintiff was communicating in 
good faith with NNMC about a waste of funds when she 
alerted the president of the college and other officials the 
importance of making requested expenditures for the re- 
vitalization of the El Rito campus; the facts available to 
plaintiff gave her a reasonable basis to believe that the 
potential for a waste of funds was real and immediate and 
the refusal to approve the expenditures posed a substan- 


‘tial risk of a significant adverse impact on NNMC’s ability 


to revitalize the El Rito campus. Velasquez v. Regents of 
Northern N.M. Coll., 2021-NMCA-007, cert. denied. 
Sufficient evidence of retaliation, — Where plaintiff 
sued defendant Northern New Mexico College (NNMC) 
pursuant to the New Mexico Whistleblower Protection Act 
(WPA), NMSA 1978, §§ 10-16C-1 to -6, and where plaintiff 
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10-16C-4 PUBLIC OFFICERS AND EMPLOYEES ~10-16C-4 


offered evidence at trial that NNMC removed her from Taos (town) terminated his employment in retaliation for 
her position as director of NNMC’s campus in El Rito, complaints he made about mismanagement and waste, the 
New Mexico, transferred her to another position, and then district court did not abuse its discretion in allowing the 
terminated her employment in retaliation for her com- town to introduce thirty pornographic images, although 
munications to NNMC’s administrators about NNMC’s 5000: pornographic images were found on plaintiffs work 
failure to approve expenditures necessary for the suc- computer, in support of its affirmative defense that it ter- 
cessful implementation of a plan to revitalize the El Rito minated plaintiffs employment for viewing pornography 
campus, there was sufficient evidence to support,the jury's... at work, not for retaliation. The evidence was probative of 
determination that NNMC retaliated against plaintiff for the town's defense that the termination was reasonable 
engaging in conduct protected by the WPA by removing and was due to the extensive and improper use of plain- 
plaintiff from her position as director of the E] Rito cam- tiff's work computer during work hours. Maestas v, Town 
pus and later by terminating her employment, where the of Taos, 2020-NMCA-027, cert. granted. 
evidence established that NNMC removed.plaintiff from Plaintiff not entitled to equitable relief, — Where 
the campus director position just a few weeks after she plaintiff brought a suit under the Whistleblower Protec- 
communicated her concerns to NNMC’s administrators - = tion Act, NMSA 1978 §§ 10-16C-1 to -6, alleging that the 
and that plaintiffireceived ‘positive performance evalua- town of Taos (town) terminated his employment i in retali- 
tions before she communicated her concerns, but received ation for complaints he made about mismanagement and 
negative evaluations after her communications,, Velasquez waste, the district court did not abuse its discretion in 
v. Regents of Northern N.M, Coll., 2021-NMCA-007, cert. denying plaintiff's equitable request for front pay as an 
denied, alternative remedy to reinstatement, because plaintiff 
Pornographic images relevant to affirmative de- did not request reinstatement and front pay is only avail- 
fense of justifiable termination. — Where plaintiff able if the court finds that reinstatement is inappropriate. 


brought a suit under the Whistleblower Protection Act, Maestas v. Town of Taos, 2020-NMCA-027, cert. granted. 
NMSA 1978 §§ 10- 16C-1 to -6, alleging that the town of 


10-16C-4, Right to, civil action for damages; affirmative defenses; 
remedy not exclusive. 


A. A public employer that violates the provisions of the Whistleblower Protection Act shall be 
liable to the public employee for actual damages, reinstatement with the same seniority status 
that the employee would have had but for the violation, two times the;amount of back pay: with 
interest on the back pay and compensation for any special damage sustained as a result of the 
violation. In addition, an employer shall be required to pay the litigation costs and reasonable at- 
torney fees of the employee. An employee may bring an penn pursuant to this Bootie in any court 
of competent jurisdiction. 

B.. It shall be an affirmative defense to a civil action brought pursuant to this section that the 
action taken by a public employer against a public employee was due to the employee's miscon- 
duct, the employee's poor job performance, a reduction in work force or other legitimate business 
purpose unrelated to conduct prohibited pursuant to the Whistleblower Protection Act and that 
retaliatory action was not a motivating factor. 

C. . The remedies provided for in the Whistleblower Protection Act are not exclusive and shall 
be in addition to any other remedies provided for in any other law or available under common law. 

D, Nothing in the Whistleblower Protection Act precludes civil actions or-criminal sanctions for 
libel, slander or other civil or criminal claims against a person who files a false claim under that act. 


History: Laws 2010, ch. 12, § 4. Where plaintiff, a resident physician at the university 


Effective dates. — Laws 2010, ch. 12 contained no ef- of New Mexico school of medicine, was dismissed from the 
fective date provision, but, pursuant to N.M. Const., art. residency program and brought suit against the board 
IV, § 23, was effective May 19, 2010, 90 days after the ad- of regents of the university of New Mexico claiming that 
journment of the legislature: her termination was driven by discrimination and retali- 

Applicability; — Laws 2010, ch. 12, § 7 provided that ation in violation of the New Mexico Human Rights Act 
the provisions of the Whistleblower Protection Act apply (HRA), 28-1-1 NMSA 1978 et seq., and the-Whistleblower 
only to civil actions for damages resulting from retaliatory Protection Act (WPA), 10-16C-1 NMSA 1978 et.seq., the 
action that occurred on or after July 1, 2008. district court erred in dismissing plaintiffs WPA claims 


on the grounds that the WPA and the HRA are irrecon- 


ANNOTATIONS . cilably conflicting and in concluding that-plaintiff could 
Remedies are not exclusive. — The Whistleblower therefore only proceed under the HRA. Herald v, Board 
Protection Act (WPA), 10-16C-1 through -6 NMSA of Regents of the Univ. of N.M., 2015-NMCA-104; cert. de- 
1978, and the New Mexico Human Rights Act (HRA), nied, 2015-NMCERT-009. 
28-1-1 through -15 NMSA 1978, are not in irreconcil- The Whistleblower Protection Act, does not per- 
able conflict;.a plaintiff may state a WPA claim, along- mit a public employee to assert a claim against a 
side a claim under the HRA, Herald v. Board of Regents state officer in his or her individual capacity. — 
of the Univ. of N.M., 2015-NMCA-104, cert, denied, Where plaintiffs brought actions pursuant to. the Whistle- 
2015-NMCERT-009, blower Protection Act (WPA), claiming that defendant, 


the former New Mexico secretary of state, terminated 
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plaintiffs' employment in retaliation for plaintiffs' allega- 
tions of defendant's misconduct in office, plaintiffs were 
without authorization to assert a claim against defendant 
in her personal capacity, because the WPA does not cre- 
ate a right of action against a current or former state of- 
ficer in his or her individual capacity. Flores v. Herrera, 
2016-NMSC-033, rev'g 2015-NMCA-072, 352 P.3d 695. 

Public officer's departure from public office does 
not preclude relief. — Where plaintiffs brought actions 
pursuant to the Whistleblower Protection Act (WPA), claim- 
ing that defendant, the former New Mexico sécretary of 
state, terminated plaintiffs' employment in retaliation for 
plaintiffs' allegations of defendant's misconduct in office, 
defendant's departure from public office did not preclude 
plaintiffs' claims, because if a state officer who is named 
as a defendant in a WPA suit dies or leaves office pending 
the final resolution of the action, the defendant's depar- 
ture from public office would merely result in an automatic 
substitution of his or her successor in office, and the suit 
would proceed against the current officer. Flores v. Herrera, 
2016-NMSC-033, rev'g 2015-NMCA-072, 352 P.8d 695; 

The Whistleblower Protection Act does not ex- 
clude former officers from the purview of the act. 
— The act does not limit actions against officers to those 
officers who are presently in office at the time the action 
is filed. Flores v. Herrera, 2015-NMCA-072, cert. granted, 
2015-NMCERT-006. 

Where plaintiffs brought actions pursuant to the Whis- 
tleblower Protection Act claiming that defendant; the 
former New Mexico secretary of state, terminated plain- 
tiffs' employment in retaliation for their whistleblowing 
activities, the fact that defendant was no longer secretary 
of state did not mandate dismissal of the action; where 
the alleged retaliatory action that prompted the lawsuit 
occurred when defendant was an "officer", as that term 
is defined in 10-16C-2 NMSA 1978, an action pursuant 
to the Whistleblower Protection Act may proceed even 
if the "officer" is no longer in office. Flores v. Herrera, 
2015-NMCA-072, cert. granted, 2015-NMCERT-006. 

The Whistleblower Protection Act permits law- 
suits against officers in their individual capacity. 
— When a state official is sued for his or her own mis- 
conduct in office, the defendant is the individual, not the 
office, and when the state official leaves office, his or her 
successor is not substituted as the defendant in the liti- 
gation. Flores v, Herrera, 2015-NMCA-072, cert. granted, 
2015-NMCERT-006. 

Where plaintiffs brought actions pursuant to the Whis- 
tleblower Protection Act claiming that defendant, the for- 
mer New Mexico secretary of state, terminated plaintiffs' 
employment in violation of the. act, defendant was prop- 
erly named individually as a defendant and sued in her 
personal capacity because the claims were based on defen- 
dant's alleged misconduct while in office, namely termi- 
nating plaintiffs' employment in retaliation for their whis- 
tleblowing activities. Flores v. Herrera, 2015-NMCA-072, 
cert, granted, 2015-NMCERT-006. 

Sufficient evidence supported the jury's verdict. 
— Where plaintiff brought a claim under the Whistle- 
blower Protection Act (WPA), claiming that defendants 
were in violation of state law by failing to promptly and 


immediately investigate reports of child abuse and ne-" 


glect referred to the Farmington police department (FPD) 
from the New Mexico children, youth and families de- 
partment (CYFD), evidence presented at trial that plain- 
tiff in good faith believed that defendants were in viola- 
tion of 32A-4-3 NMSA 1978, in failing to immediately 
and promptly investigate CYFD referrals, that plaintiff 
engaged in protected activity by communicating to his su- 
periors his belief that defendants were violating state law 
by failing its duty, that after plaintiff reported potential 
negligence on the part of the FPD, defendants removed 
plaintiff from the cyber crime task force (CCTF), made 
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humiliating comments about him to his colleagues, is- 
sued him a substandard work vehicle, and required him 
to surrender his key to the forensic lab and cease inves- 
tigating his caseload of crimes against children, and that 
plaintiff suffered depression, rage, and fear that he would 
be terminated before he reached eligibility for retirement 
that caused him to seek counseling, as well as the loss 
of detective and CCTF overtime pay, provided a sub- 
stantial evidentiary basis to support the jury's decision 
that plaintiff established his WPA claim. Dart v. Westall, 
2018-NMCA-061. 

Appropriate method for determining a reasonable 
attorney fee. — The appropriate method for determining 
a reasonable attorney fee under the Whistleblower Pro- 
tection Act, NMSA 1978 §§ 10-16C-1-to -6, is by applying 
the lodestar criteria, which include the time and labor re- 
quired, the novelty and difficulty of the questions involved 
and skill required, the fee customarily charged in the local- 
ity for similar services, the amount involved and the results 
obtained, the time limitations imposed by the client or by 
the circumstances, and the experience, reputation and abil- 
ity of the lawyer or lawyers performing the services. Maes- 
tas v. Town of Taos, 2020-NMCA-027, cert. granted. 

Plaintiff was entitled to an award of attorney fees 
and. ‘costs. — Where plaintiff brought a ‘suit under the 
Whistleblower Protection Act (WPA), NMSA 1978 8§ 10- 
16C-1 to -6, alleging that the town of Taos (town) termi- 
nated his employment in retaliation for complaints he 
made about mismanagement and waste, and where the 
jury returned a verdict finding that the town violated the 
WPA but did not award any damages to plaintiff, the dis- 
trict court erred in denying plaintiff an award of attorney 
fees and costs because the plain language of this section 
mandates an award of attorney fees and costs when a 
public employer is found to have violated the provisions of 
the WPA. Maestas v. Town of Taos, 2020-NMCA-027, cert. 
granted. e 

The district court did not err in awarding costs 
in whistleblower lawsuit. — Where plaintiff brought 
a suit under the Whistleblower Protection Act (WPA), 
NMSA 1978 §§ 10-16C-1 to -6, alleging that the town of 
Taos (town) terminated his employment in retaliation for 
complaints he made about mismanagement and waste, 
and where prior to trial, the town tendered a $10,000 offer 
of settlement, which plaintiff did not accept, and where 
the jury returned a verdict finding that the town violated 
the WPA but did not award any damages to plaintiff, the 
district court did not err in awarding litigation costs to the 
town because plaintiff rejected the town's offer of settle- 
ment, which exceeded plaintiffs award of zero damages. 
Maestas v. Town of Taos, 2020-NMCA-027, cert. granted. 

When discharge resulted from unlawful motives, 
plaintiff is presumed to be entitled to reinstate- 
ment. — Where plaintiff sued defendant Northern New 
Mexico College (NNMC) pursuant to the New Mexico 
Whistleblower Protection Act (WPA), NMSA 1978, §§ 10- 
16C-1 to -6, and where plaintiff offered evidence at trial 
that NNMC removed her from her position as director of 
NNMC’s campus in El Rito, New Mexico, transferred her 
to another position, and then terminated her employment 
in retaliation for her communications to NNMC’s admin- 
istrators about NNMC’s failure to approve expenditures 
necessary for the successful implementation of a plan to 
revitalize the El Rito campus, and where the jury con- 
cluded:that NNMC violated the WPA and found by special 
verdict form that plaintiff had communicated to defendant 
about the occurrence of an improper act, that there was 
a reasonable basis in fact for the improper act, and that 
defendant retaliated against plaintiff because of a com- 
munication about that improper act, the trial court did 
not err by ordering NNMC to reinstate plaintiff, because 
reinstatement offers the most likely means of making a 
plaintiff whole by allowing her to continue her career as 
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if the employer’s unlawful action had not occurred. More- 
over, reinstatement deters violations. of the WPA. Velas- 
quez v. Regents of Northern N.M. Coll., 2021-NMCA-007, 
cert. denied, 

Plaintiff was entitled to back pay for defendant’s 
retaliatory refusal to. renew her contract. — Where 
plaintiff sued defendant Northern New Mexico College 
(NNMC) pursuant to the New Mexico Whistleblower Pro- 
tection Act (WPA), NMSA 1978; 88 10-16C-1 to -6, and 
where plaintiff offered evidence at trial that NNMC re- 
moved her from her position as director of NNMC’s cam- 
pus in E] Rito, New Mexico, transferred her to another po- 
sition, and then terminated her employment in retaliation 
for her communications to NNMC’s administrators about 
NNMC’s failure to approve expenditures necessary for the 
successful implementation of a plan to revitalize the El 
Rito campus, and where the jury concluded. that; NNMC 
violated the WPA and found by special verdict.form that 
plaintiff had communicated to defendant about the occur- 
rence of an improper act, that there was a reasonable basis 
in fact for the improper act, and that.defendant retaliated 
against plaintiff because of a communication, about that 
improper act, the trial court did not err in ordering back- 
pay for retaliatory refusal to renew plaintiff's contract, 
because the WPA expressly authorizes an award when, 
as the jury found in this case, an employer retaliates by 
refusing to renew an employee’s contract. Nothing in the 
WPA suggests that whether the employment relationship 
is contractual has any bearing on the statute’s. applica- 
tion, and the fact that contract employees are included in 
the WPA’s definition of "public employee" suggests that 
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the legislature intended for contract employees to enjoy 
the same protection against retaliatory action that at-will 
employees enjoy. Velasquez v. Regents of Northern N.M. 
Coll., 2021-NMCA-007, cert. denied, 

Legislature waived sovereign immunity for post- 
judgment interest. — Where plaintiff sued defendant 
Northern New Mexico College (NNMC) pursuant to the 
New Mexico Whistleblower Protection Act: (WPA), NMSA 
1978, §§ 10-16C-1 to. -6, and where plaintiff offered evi- 
dence.at trial that NNMC removed her from her position 
as director of NNMC’s, campus in El Rito, New Mexico, 
transferred her to another position, and then terminated 
her employment in retaliation for her communications to 
NNMC’s administrators about NNMC’s failure to.approve 
expenditures necessary for the successful implementation 
of a plan to revitalize the El:Rito campus, and where the 
jury concluded that NNMC violated the WPA and found 
by, special verdict form that plaintiff had communicated 
to defendant about the occurrence of an improper act, that 
there was a reasonable basis in fact for the improper act, 
and that defendant retaliated against plaintiff because of 
a. communication about that improper act, and,where the 
jury, awarded plaintiff $239,000 in. backpay. and $180,000 
to compensate her for emotional distress, the trial court 
erred, in denying plaintiff's motion for post-judgment in- 
terest, because by explicitly making public employers lia- 
ble for interest on back pay in this section, the legislature 
waived sovereign immunity for post-judgment interest 
pursuant to NMSA 1978, § 56-8-4(D). Velasquez v. Regents 
of Northern.N.M. Coll,,.2021-NMCA-007, cert. denied, 


10-16C-5. Posting of law and information. 


Every public employer shall keep posted in a conspicuous place on the public employer's prem- 
ises notices prepared by the employer that set forth the PGES of the Whistleblower Protection 


Act. 


History: Laws 2010, ch. 12, § 5. 

Effective dates. — Laws 2010, ch. 12 contained no ef- 
fective date provision, but, pursuant to N,M. Const., art. 
IV, $128, was effective May 19, 2010, 90 days after She ads 
journment of the legislature. 


10-16C-6. Limitation. on actions. 


Applicability. — Laws 2010, ch. 12, § 7 provided that 
the provisions of the Whistleblower Protection Act apply 
only to civil actions for damages resulting from retaliatory 
action that occurred on or after July 1, 2008, 


A civil action pursuant to the Whistleblower Protection Act shall be forever barred datayg the 
action. is filed .within two years from the date on which the retaliatory action nm occa: 


History: Laws 2010, oli 12,86. 

Effective dates. — Laws 2010, ch. 12 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 19, 2010, 90 days after the ad- 
journment of the legislature. 


r 


Applicability. — Laws 2010, ch. 12, § 7 provided that 
the provisions of the Whistleblower Protection Act apply 
only to civil actions for damages resulting from retaliatory 
action that occurred on or after July 1, 2008. 


ARTICLE 16D 


Sunshine Portal Transparency 


Sec, 

10-16D-1, Short title. 

10-16D-2. Definitions. 

10-16D-3. Sunshine portal; department duties. 
10-16D-4. Rules promulgation; compliance required. 


Sec, 

10-16D-5, Protection of confidential information, 

10-16D-6. Local education providers; required informa- 
tion; publication by public, education de- 
partment on the sunshine portal. | 
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10-16D-1. Short title. ng 
Chapter 10, Article 16D NMSA 1978 may be cited as the "Sunshine Portal Transparency Act". 


History: Laws 2010, ch. 34, § 1; 2011, ch. 13, § 1. The 2011 amendment, effective ayn 1, 2011, changed 
fo the statutory referente, 


10-16D-2. Definitions. 


As used in the Sunshine Portal Transparency Act: 
A. "contract" means an agreement with a state agency for: 
(1) the rendition of services, including professional services; 
(2) the furnishing of any material, supplies or equipment; 
(8) the construction, alteration or repair of any public building or public work; 
(4) the acquisition, sale or lease of any land or building; 
(5) a licensing arrangement; 
(6) aloan or loan guarantee; or 
(7) the purchase of financial’securities or pe ies: 

B. ‘department! means the department of information technology, or its successor agency; 

C. "exempt employee" means an employee of the state ora state agency who is in a policymak- 
ing or supervisory position and who servesiat the discretion of the agency head or at the discretion 
of an appointee of the agency head; (Go' i 

D.. "expenditure" means: 

(1) for a state agency, a disbursement of steel or federal eens We the state agency, whether 
or not the funds have been appropriated by the legislature; or 

(2) for a local education provider, a disbursement of federal, wtat or other funds by the 
local education provider; 

E. » "federal funds" means money received by a state agency from the federal government or one 
of its branches, departments, agencies, offices, officers or onetime 

F. "local education provider" means: 

(1) a-school district, including the local school pate for that. school district: or 
(2) alocally chartered or state-chartered charter school, including the governing body of 
that charter school; 

G. "revenue" means: vit 

(1) for astate agency, money received by the statt agency and deposited into the general 
fund or another state fund. "Revenue" includes money from taxes, fines, fees, royalties; federal 
funds and other sources: but does not include money deposited into a state suspense fund; or 

(2) for a local education provider, all money received by the local education provider, in- 
cluding federal and state grants, state distributions, property tax revenues and donations; and 

H. "state agency" means the New Mexico state government or any department, division, in- 
stitution, board, bureau, commission or committee of state government and includes any office or 
officer of any of the above. 


History: Laws 2010, ch. 34, § 2; 2011, ch. 18, § 2. and "revenue" separately for state agencies and local edu- 
Cross references. — For the department of informa- ~~ cation providers; and added Subsection F to define "local 
tion technology, see 9-27-4 NMSA 1978. education provider". 


The 2011 amendment, effective July 1, 2011, added 
Subsection, A to define "contract"; defined "expenditure" 


10- 16D- 3. Sunshine portal; deer tinerte duties. 


A. The coer ene with the department of finance and administration, shall or em 
and maintain a single internet web site that is free, user-friendly, searchable and.accessible to the 
public, known as the "sunshine portal", to host the state's financial information for the purpose of 
governmental transparency and accountability to taxpayers. 

B. No later than October 1, 2010, the department shall create the architecture and the fe Sted 
tion exchange process for the collection and electronic publication of the state's financial information. 
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C. No later than July 1, 2011, the sunshine portal shall be available for public access and in- 
clude updated information as required by Subsection D of this section. 

D. The sunshine portal shall provide, at a minimum, access to the following information: 

(1) the state's cash balances by account or fund; 

(2) amonthly summary of the state's investment accounts; 

(3) annual operating budgets for each state agency with monthly expenditures by category; 

(4) contracts that a state agency enters into for the lease, sale or development of state 
land and state contracts that have a total contract price of more than twenty thousand dollars 
($20,000), naming the recipient of the contract, the purpose of the contract and the amounts ex- 
pended. No later than January 1, 2017, the information provided shall also include: 

(a) the name of the recipient of the contract; 

(b) the purpose of the contract; 

(c) the amounts expended on the contract; 

(d) a copy of or an internet web site link to a copy of the contract document, including 
amendments; and 

(e) acopy of or an internet web site link to a copy of a resident certificate issued pur- 
suant to Section 13-1-22 NMSA 1978 and used in the award of a contract; 

(5) the revenue’ that the state received in the preceding month by source, such as phe of 
tax, fee, fine, administrative fee orother collection category; 

(6) special appropriations received outside the general wis sc setahasas act by each state 
agency and the purpose of those appropriations; 

(7) approved budget adjustment requests by state agency and affected budget category; 

(8) quarterly consensus revenue estimates; 

(9) reversions and cash balances by state agency and fund; 

(10) appropriations for capital projects, identified by project location, type of project and 
funding source; 

(11) adirectory of all employee positions, other than exempt employee Don identified 
only by state agency, position title and salary; 

(12) a directory of all exempt employee positions, identified by state agency, position title, 
salary and the name of the individual that holds the position; 

(13) information relating to local education providers compiled and published by the pub- 
lic education department pursuant to Section 10-16D-6 NMSA 1978; 

(14) a link to an open meeting tracker web site upon which each state agency shall post 
open meetings scheduled for the current month and the next month, including the time and place 
of the meeting, the subject of the meeting and an agenda; 

(15) a link to the web site maintained by the regulation and eshaing department for the 
purpose of accessing information relating to occupational licenses; 

(16) alink to the state auditor's web site for the purpose of accessing financial audits; 

(17) alink to New Mexico's statutes; 

(18). a link to the New Mexico Administrative Code; 

(19) a link to the secretary of state's web sites for lobbyist regulation; 

(20) an annual summary within three months after the end of the fiscal year, or as soon 
thereafter as the information becomes available, of the state's fiscal health, including the state 
budget, revenues and expenditures for the previous at ee year and projected revenues and onsnae 
ing budgets for the current fiscal year; and 

(21) additional information, as required by fut of the department of finance and admin- 
istration, that will assist the public in understanding state government operations and the use of 
taxpayer dollars. 

EK. State agencies shall al ‘es updated financial information as Mrequently as possible bie at 
least monthly. 

F. The department shall*update the web site as new information is received but at least 
monthly, include information from the previous month or year, where relevant, for comparison 
purposes and maintain the web site as the , source of public information about the peniyaae 
of the state patie rp 
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History: Laws ,2010, ch. 34, § 3; 2011, ch. 13, § 3; The 2011 amendment, effective July 1, 2011, included 
2015, ch. 141, § 1. access to information about state contracts; the name of 
Cross references. — For the department of finance ~ recipients of contracts and amounts expended; quarterly 
and administration, see 9-6-3 NMSA 1978. ts consensus revenue estimates; published information re- 
For the state investment council, see 6-8-2 NMSA 1978. lating to local education providers; occupational licensing; 
The 2015 amendment, effective June 19, 2015, re- and financial audits to the sunshine portal. 
quired the department of information technology, which Temporary provisions. — Laws 2011, ch. 18, § 5 pro- 
operates the sunshine portal, to provide additional infor- vided that the information required by Paragraph‘ (13) of 
mation on the sunshine portal relating to state contracts; Subsection D of Section 10-16D-3 NMSA 1978 shall be avail- 
in Paragraph (4) of Subsection D, after "the amounts ex- able on the sunshine portal as soon as possible, but no later 
pended.", added "No later than January 1, 2017, the infor- than October 1, 2012; and that the information required 
mation provided shall also include:"; and added Subpara- * by Paragraphs (15) and (16) of Subsection D of Section 10- 


graphs D(4)(a) through D(4)(e). 16D-3 NMSA 1978 shall be available on the sunshine portal 
, as soon as possible, but no later than January 1, 2012. 


10-16D-4. Rules promulgation; compliance required. 


A. Pursuant to the State Rules Act [Chapter 14, Article 4 NMSA 1978], the department shall 
promulgate rules necessary to implement the architecture, information exchange process and 
maintenance of the sunshine portal pursuant to the Sunshine Portal Transparency Act. 

B. Pursuant to the State Rules Act, the department of finance and administration shall pro- 
mulgate rules to carry out the provisions of the Sunshine Portal Transparency Act. 

C. All state agencies shall comply with the provisions of the Sunshine Portal Transparency 
Act and rules promulgated by the department and the department of finance and administration 
pursuant to that act. 


History: Laws 2010, ch. 34, § 4. Effective dates. — Laws 2010, ch. 34 contained no ef- 
Cross references. — For the department of finance fective date provision, but, pursuant to N.M. Const., art. 
and administration, see 9-6-3 NMSA 1978. IV, § 28, was effective May 19, 2010, 90 days after the ad- 


journment of the legislature. 


10-16D-5. Protection of confidential information. 


N othing in the Sunshine Portal Transparency Act shall require disclosure of information that is 
confidential by state or federal law. , 


History: Laws 2010, ch. 34, § 5. IV, § 238, was effective May 19, 2010, 90 days after. the ad- 
Effective dates. — Laws 2010, ch. 34 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


10-16D-6. Local education providers; required information; publication 
by public education department on the sunshine portal. 


A. Commencing no later than July 1, 2012, and on a continuing basis thereafter, each local 
education provider shall provide the following information to the public education department for 
online publication on the sunshine portal; in a downloadable format, for free public access: 

(1) the annual operating budget, commencing with the budget for fiscal year 2012; 

' (2) salary schedules and'policies; 

(83) a directory of the local sisbar jade provider's noes positions by school name, title 
and salary; 

(4) ‘monthly buependittires Hy category; 

(5) monthly revenue by source; and 

(6) “an inventory of all real property owned by the focal education provider, including the 
location of the property, the size of the property, a description of the inprovelaerhs on the property 
and a description of the use of the property. 

B. As soon as practicable after July 1, 2011, the public education dopeitnrent shall begin work- 
ing with the department of information technology to create a monthly data extract from ap- 
plicable computer database systems. As information is received pursuant to Subsection A of this 
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section, the public education department; working with the depiittnieht of information technology, 
shall publish the information on the sunshine portal, 

C. The public education department and each local education aigtinaiee that maintains a “web 
site shall have a link to the sunshine portal on its web: site. 


History: 1978 Comp., § 10- 16D-6, enacted by ners Effective dates. — Laws 2011, ch. 13, $6 made Laws 


2011, ch. 13, § 4. m) 2011, ch, 138, 8 Aeteetie seed 1, 2011, 
ARTICLE 16E . 
One-Stop Business Portal 
Sec. N ng ac? eft itiw 
10-16E-1. Short title. 10-16E-3. One-stop business portal; aaa 


10-16E-2. Definitions. ‘10-16E-4. Rules promulgation; compliance required. 


10-16E-1. Short title. 


This act [10-16E-1 through 10-16E-4 NMSA 1978} may be:cited as'the "One- Stop Business Pot. 
tal Act". 


History: Laws 2014, ch. 20, § 1. IV, § 23, was effective May 21, 2014, 90 days after the ad- 
Effective dates. — Laws 2014, ch. 20 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


10-16E-2. Definitions. 


As used in the One-Stop Business Portal Act: 

A. "authorized representative" means a person authorized. by a business;to use the one-stop 
business portal to complete business transactions with state agencies on behalf of the business; 

B. "department" means the department of information technology; and 

C. "state agency" means the New Mexico state government or any department, divinion in- 
stitution, board, bureau, commission or committee of state government and includes any ee or 
officer of any of the above. 


History: Laws 2014, ch. 20, § 2. IV, § 23, was effective May 21, 2014, 90 days after the ad- 
Effective dates. — Laws 2014, ch. 20 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M, Const, art. ; ; 


10-16E-3. One-stop business portal; duties. 


A. The department shall develop, operate and maintain a centralized web site that is free, 
user-friendly, searchable and accessible to the public that shall provide authorized representatives 
of businesses with access or the ability to electronically conduct certain business transactions with 
state agencies and that shall be known as the "one-stop business portal". 

B. _No later than January 1, 2017, the department shall provide the framework and define the 
information exchange process necessary for the one-stop business portal. 

C. No later than July 1, 2017, the one-stop business portal shall be available for public access 
and use and shall include the information and capabilities required by Subsection D of this section. 

D... The one-stop business portal. shall provide authorized representatives with a single point 
of entry for conducting certain business transactions pith state agencies and shall facilitate or 
provide the capability to: ore 

(1). access taxation information, including filing and renewal deadlines;, 
(2). make taxation filings and payments; . rtd 
(3) . access workers' compensation information, pelted Samer ree deadlines; 
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(4) access information related to business licensing requirements and ‘associated filing 
and renewal deadlines; 

(5) complete and submit applications for licenses, registrations and permits that are is- 
sued by state agencies and that are required for the transaction of business in New Mexico; 

(6) complete and file documents that state agencies require for the transaction of business 
in New Mexico; 

(7) make payments, including payments for application fees, license fees, registration fees, 
permit fees, filing fees and payments made pursuant to the Workers’ Compensation Act [Chap- 
ter 52, Article 1 NMSA 1978] that must be paid to state agencies; 

(8) provide electronic communications with customer service representatives during reg- 
ular business hours regarding the use of the one-stop business portal and the services offered 
through the one-stop business portal; and 

(9) access the sunshine portal. ; 

E. The department and state agencies shall share information received pursuant to or required 
for the operation or function of the one-stop business portal only for the purpose of implementing the 
provisions of the One-Stop Business Portal Act or rules promulgated by a state agency pursuant to 
that act. 


History: Laws 2014, ch. 20, § 3. IV, § 23, was effective May 21, 2014, 90 days after the ad- 
Effective dates. — Laws 2014, ch. 20 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


10-16E-4. Rules promulgation; compliance required. 


A: Pursuant to the State Rules Act [Chapter 14, Article 4 NMSA 1978}, the department shall 
promulgate rules necessary to support the framework, information exchange process and mainte- 
nance of the one-stop business portal pursuant to the One-Stop Business Portal Act. 

B. Pursuant to the State Rules Act, the secretary of state, the taxation and revenue depart- 
ment, the workforce solutions department, the regulation and licensing department and the work- 
ers' compensation administration may pea aad anes to cee out the provisions of the One- 
Stop Business Portal Act. 


History: Laws 2014, ch. 20, § 4. IV, § 23; was effective May 21,'2014, 90 days after the ad- 
Effective dates. — Laws 2014, ch. 20 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 16F 
Electronic Communications Privacy 
Sec. Sec. 
10-16F-1. Short title. 10-16F-4. Warrant; emergency; government duties; noti- 
10-16F-2. Definitions. fication. 
10-16F-3. Government. entity; sawed acta; permit-_ 10-16F-5. Violations of law. 
ted acts; warrants; information retention; 10-16F-6. Annual reporting. 


emergency. 


10-16F-1. Short title. 


This act [10-16F-1 through 10-16F-6 NMSA 1978] may be cited as the "Electronic Communica- 
tions Privacy Act". 


History: Laws 2019, ch. 39, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019; ch. 39 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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10-16F-2. Definitions. 


As used in the Electronic Communications Privacy Act: 

A. "adverse result" means: 

(1). danger to the life or physical safety ofa natural person; 

(2) flight from prosecution; 

(3) destruction of or tampering with evidence; 

(4) . intimidation of a potential witness; or 

(5) serious jeopardy to an investigation; 

B. "authorized possessor" means a natural person who owns and possesses an electronic device 
or a natural person who, with the owner's consent, possesses an electronic device; 

C. "electronic communication" means the transfer of a sign, a signal, a writing, an image, a 
sound, a datum or intelligence of any nature in whole or in Ratt by a wire, radio, electromagnetic, 
photoelectric or photo-optical system; 

D. "electronic communication information": 

(1) means information about an electronic crete ithe Aa or the use of an electronic com- 
munication service, including: 

(a) the contents, sender, recipients, format or the sender's or recipients’ precise or ap- 
proximate location at any point during the communication; 

(b) the time or date the communication was created, wets or received; and 

(c) any information, including an internet protocol address, pertaining to a person or 
device participating in the communication; and 

(2) excludes subscriber information; 

E. "electronic communication service" means a service that: 

(1). allows its subscribers or users to send:or receive electronic communications, in¢luding 
by acting as an intermediary in the transmission of electronic communications; or 

(2) stores electronic communication information; 

F,.. "electronic device" means a device that stores, geberates or transmits ‘bien in elec- 
tronic form; onhui 

G. "electronic device snifnidro atte 

(1) means information stored on or ueitbrbtalt through és operation of an bdectenie de- 
vice; and 

(2) includes the current and prior locations of the device; 

H. "electronic information" means electronic communication Porson or electronic device 
information; 

I. "government entity" means: 

(1) a department, agency or political subdivision of the state; or 

(2) a natural person acting for or on behalf of the state or a political subdivision of the 
state; = 
J. "service provider" means a person offering ‘an electronic communication service; 

K. "specific consent": 

(1), means consent provided directly to a government entity seeking information; and 

(2) includes consent provided when the government entity is the addressee, the intended 
recipient or a member of the intended audience of an electronic communication, regardless of 
whether the originator of the communication had actual knowledge that the addressee, intended 
recipient or member of the specific audience is a government entity, except where the government 
entity has taken deliberate steps to hide the government entity's coxPmameat association; and: 

L. "subscriber information" means: 

(1) the name, street address, telephone number, email address or mths peso type of con- — 
tact information provided by a subscriber to a service provider to establish or maintain an account 
or communication channel; 

(2) a subscriber or account number or identifier; or 

(3) the length and type of service used by a user ora service-provider subscriber, 
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History: Laws 2019, ch. 39, § 2. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 39.contained no ef- _ adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. ~ 


10-16F-3.. Government entity; proscribed acts; permitted acts; warrants; 
information retention; emergency. 


A. Except as otherwise provided in this section, a government entity shall not; 

(1) compel or incentivize the production of or access to electronic communication informa- 
tion from a service provider; 

(2),, compel the production of or access to electronic device information from a person other 
than the device's authorized possessor; or 

(8) access electronic device information by means of physical interagion or electronic com- 
munication with the electronic device. 

B. A government entity may compel the production of or access, to tries hia communication 
information from a service provider or compel the production of or access to electronic device in- 
formation from a person other than the authorized possessor of the device only if the production 
or access is made under a: 

(1) warrant that complies with the requirements in Subsection D of this section; or... 

(2), wiretap. order. 

C. A government entity may access electronic device information by means of sett interac- 
tion or electronic communication with the device only if that access is made; 

(1) . under a warrant that. complies with the requirements in Subsectign: D of this section; 

(2) under a wiretap order; 

(3) with the specific consent of the device's weereed ‘possessor; 

| (4). with the specific consent of the device's owner if the device has been reported as lost or 
stolen; 

(5) because the government entity believes sk good faith that the device is lost, stolen ¢ or 
abandoned, in which case, the government entity may access that information only as necessary 
and for the purpose of attempting to identify, verify or contact the device's.authorized possessor; or 

(6) because the government entity. believes in good faith that.an emergency involving, dan- 
ger of death or serious physical injury to a natural person requires access.to.the electronic device 
information. 

D,. A warrant for the search and seizure of electronic information shall: 

(1) describe with particularity the information to be seized by specifying the time periods 
covered and, as appropriate and reasonable, the natural persons or accounts targeted, the roe 
tions or services covered and the types of information sought; 

(2) require that information obtained through the execution of the wareane that is un- 
related to the objective of the warrant or is not exculpatory to the target of the warrant shall be 
sealed and shall not be subject to further review, use or disclosure except pursuant to a court order 
or to comply with discovery as required. A court shall issue such an order upon a finding that there 
is probable cause to believe that the information is relevant to an active.investigation or review, 
use or disclosure is required by state or federal law; and 

(3) comply with all New. Mexico and federal laws, including laws prohibiting, getting or 
imposing additional requirements on the use of search warrants. _ 

E, When issuing a warrant or order for electronic information or upon a petition of the target 
or recipient of the warrant or order, a: court may appoint a special master charged with ensuring 
that only the information necessary to achieve the objective of the warrant or order is produced or 
accessed, 

F. A service provider may voluntarily Horlnae: electronic communication information. or sub- 
scriber information if the law otherwise permits that disclosure. 

G. Information obtained through the execution of a warrant or order, that i is ‘unrelated to the 
objective of the warrant shall be destroyed as soon as feasible after the termination of the current 
investigation and related investigations or proceedings. | : | 
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H. Ifa government entity receives electronic communication information as provided in Sub- 
section F of this section, the government entity shall seal that information, which shall not be sub- 
ject to further review, use or disclosure except pursuant to a court order upon a finding that there 
is probable cause to believe that the information is relevant to an active investigation or review, 
use or disclosure is required by state or federal law or to comply with discovery as required, within 
ninety days after the disclosure unless the government entity: 

(1) has or obtains the specific consent of the sender or recipient of the electronic communi- 
cation about which information was disclosed; or 

(2) obtains a court order under Subsection I of this section. 

I. A court may issue an order authorizing the retention of electronic communication information: 

(1) only upon a finding that the conditions justifying the initial voluntary disclosure per- 
sist; and 

(2) lasting only for the time those conditions persist or there is probable cause to believe 
that the information constitutes criminal evidence. 

J. Information retained as provided in Subsection I of this section shall be shared only with 
a person that agrees to limit the person's use of the information to the purposes identified i in the 
court order and that: 

(1) is legally obligated to destroy the information upon the expiration or rescindment of 
the court order; or 

(2) voluntarily agrees to destroy the information upon the expiration or rescindment of 
the court order. 

K. If a government entity obtains electronic-information because ofan emergency that in- 
volves danger of death or serious physical injury to a natural person and that requires access to 
the electronic information without delay, the government entity shall file with the appropriate 
court within three days after obtaining the electronic information: 

(1) an application for a warrant or order authorizing the production of electronic informa- 
tion and, if applicable, a request supported by a sworn affidavit for an order delaying notification 
as provided in Subsection B of Section 10-16F-4 NMSA 1978; or 

(2) a motion seeking approval of the emergency disclosures that sets forth the facts giv- 
ing rise to the emergency and, if applicable, a request supported by a sworn affidavit for an order 
delaying notification as provided in Subsection B of Section 10-16F-4 NMSA 1978. 

L. A court that receives an application or motion as provided in Subsection K of this section 
shall promptly rule on the application or motion. If the court finds that the facts did not give rise 
to an emergency or if the court'rejects the application for a warrant or order on any other ground, 
the court shall order: 

(1) the immediate sealing of all information obtained, which shall not be subject to further 
review, use or disclosure except pursuant to a court order upon a finding that there is probable 
cause to believe that the information is relevant to an active investigation or review, use or disclo- 
sure is required by state or federal law or to comply with discovery as required; and 

(2) the immediate notification provided in Subsection A of Section 10-16F-4 NMSA 1978 if 
that notice has not already been given. 

M. This‘section does not limit the authority of a government entity to use an administrative, 
grand jury, trial or civil discovery subpoena 'to require: 

~ (1) an originator, addressee or intended recipient of an electronic communication to dis- 
close any electronic communication information associated with that communication; — 

(2) when a person that provides electronic communications services to its officers, direc- 
tors, employees or agents for those officers, directors, employees or agents to carry out their du- 
ties, the person to disclose the electronic communication information associated with an electronic 
communication to or from the officer, director, employee or agent; or 

(3) a service provider to provide subscriber information. 

N. This section does not prohibit the intended recipient of an electronic communication from 
voluntarily disclosing electronic communication information concerning that communication toa 
government entity. 

O. Nothing in this section shall be construed to expand any authority under New Mexico law 
to compel the production of or access to electronic information. 
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P. This section shall not be construed to alter the authority of a government entity that owns 
an electronic device to compel an employee who is authorized to possess the device to return the 


device to the government entity's possession. 


History: Laws 2019, ch. 89, § 8; 2020, ch, 41, § 1. 
_ The 2020 amendment, effective March 4, 2020, 
placed additional requirements on government entities 
when obtaining warrants for the search and seizure of 
electronic information, and clarified that government 
entities have the authority to require an employee to 
return any electronic device owned by the govern- 


ment entity; in Subsection D, deleted the language in © 


Paragraph D(2), which related to the destruction’of in- 
formation obtained through the execution of a search 
warrant and that is unrelated to the objective of the 
search warrant, and rewrote the paragraph; added a 
new Subsection G and redesignated former Subsections 
G through N as Subsections H through O, respectively; 
in Subsection H, in the introductory clause, after "en- 
tity shall", deleted "destroy" and added "seal", and after 
"that information", added "which shall not be subject to 
further review, use or disclosure except pursuant to a 
court order upon a finding that there is probable cause 
to believe that the information is relevant to an active 


investigation or review, use or disclosure is required 
by state or federal law or.to comply with discovery as 
required", and in Paragraph H(2), after "Subsection", 
deleted "H" and added "I"; in Subjection J, in the in- 
troductory clause, after "Subsection", deleted "H" and 
added "I"; in Subsection K, Paragraphs K(1) and K(2), 
changed "Section 4 of the Electronic Communications 
Privacy Act" to "10-16F-4 NMSA 1978"; in Subsection 
L, Paragraph L(1), after "immediate", deleted "destruc- 
tion" and added "sealing", and after "information ob- 
tained", added "which shall not be subject to further re- 


view, use or disclosure except pursuant to a court order 


upon:a finding that there is probable cause’ to believe 
that the information is relevant to an active investiga- 
tion or review, use or disclosure is required by state or 
federal law or to comply with discovery as required", 
and in Paragraph L(2), after "Section", deleted "4 of the 
Electronic Communications Privacy Act" and added 
"10-16F-4 NMSA 1978"; and added Subsection P. 


10-16F-4. Warrant; emergency; government duties; notification. 


A. Except as otherwise provided in this section, a government entity that executes a warrant 
or obtains electronic information in an emergency as provided in Section 10-16F-3 NMSA 1978 
shall: 

(1) serve upon or deliver, by registered or first-class mail, electronic mail or other means 
reasonably calculated to be effective, to the identified targets of the warrant or emergency request, 
a notice that informs the recipient that information about the recipient has been compelled or 
requested and that states with reasonable specificity the nature of the government investigation 
under which the information is sought; 

(2) serve or deliver the notice: 

(a) » contemporaneously with the execution of a warrant; or 
(b) in the case a an emergency, within three days after obtaining the electronic infor- 
mation; and ° ; vacks 

(3) include with the notice: 

(a): -a‘copy of the warrant; or 
(b)* a-written statement setting forth the facts giving rise to the emergency. 

B. When a government entity seeks a warrant or obtains electronic information in an emer- 
gency as provided in Section 10-16F-3 NMSA 1978, the government entity may request from a 
court an order delaying notification and prohibiting any party providing information from notify- 
ing any other party that information has been sought. The government entity shall support the 
request with a sworn affidavit. The court: | 

(1) shall issue the order if the court determines that there is reason to believe that notifi- 

cation may have an adverse result, but for no more than ninety days and only for the period that 
the court finds there is reason to believe that the notification may have that adverse result; and 

(2) may grant one or more extensions of the delay of up to ninety days each on the grounds 
‘provided i in Paragraph (1) of this subsection. 

“GC. When the period of delay of a notification ordered by a court as provided in Subsection B of 
this section expires, the government entity that requested the order shall serve upon or deliver, by 
registered or first-class mail, electronic mail or other means reasonably calculated to be effective, 
as specified by the court issuing the order, to the identified targets of the warrant: 

(1) adocument that includes the information described in Subsection A of this section; and 

(2) acopy of all electronic information obtained or a summary of that information, includ- 
ing, at a minimum: 
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(a) -the number and types of records disclosed; and 
(b)) astatement of the grounds for the court's determination to sab a delay in notify 
ing the targeted person. 

D. If there is no identified target of a warrant or emergency request st the time of the war- 
rant's or request's issuance, the government entity shall submit to the attorney general within 
three days after the execution of the warrant or request issuance the information described in 
Paragraph (1) of Subsection A of this section. If an order delaying notice is obtained under Subsec- 
tion B of this section, the government entity shall submit to the attorney general when the period 
of delay of the notification expires the information described in Paragraph (2) of Subsection C of 
this section and the information required by this subsection. The attorney general shall publish 
all those reports on the attorney general's website as provided in Section 10-16F-6 NMSA 1978. 

E. Except as otherwise provided in this section, nothing in the Electronic Communications Pri- 
vacy Act prohibits or limits a service provider or any other party from disclosing information about 
a request or Heschel for electronic information. 


History: Laws 2019, ch. 39, § 4; 2020, ch. 41, § 2. redesignated former Subparagraph C(2)(c) as Subpara- 

The 2020 amendment, effective March 4, 2020, modi- graph C(2)(b); and in Subsection D, after the first occur- 
fied certain notification requirements for government en- rence of "information described in", added."Paragraph (1) 
tities that have obtained electronic information through of", after the second occurrence of."information described 
the execution of a search warrant or in an emergency as in", added ' ‘Paragraph (2) of", after "Subsection C of this 
provided by law, removed the requirement that the New section", added "and the information required by this sub- 
Mexico attorney general publish reports related to emer- section", and after "attorney general's website", deleted 
gency requests and warrants within ninety days, and "within ‘ninety days after receipt. The attorney general 
made certain technical.amendments; in Subsections A shall-redact names and other personal identifying infor- 
and B, changed "Section 3 of the Electronic Communica- mation from the reports" and added "as provided in Sec- 


tions Privacy Act" to "10-16F-3 NMSA 1978"; in Subsec- tion 10-16F-6 NMSA 1978". 
tion C, Paragraph (2), deleted "Subparagraph C(2)(b)" and 


10-16F-5. Violations of law. 


A. A person in atrial, hearing or proceeding may move to suppress any electronic information 
obtained or retained in violation of the United States constitution, the constitution of New Mexico 
or the Electronic Communications Privacy Act. The motion shall be made, determined and subject 
to review in accordance with the procedures provided in law. 

B. The attorney general may commence a civil action to compela gavernment entity to comply 
with the Electronic Communications Privacy Act. 

C. A natural person, service provider or other recipient of a warrant, order or éthion legal pro- 
cess obtained in violation of the United States constitution, the:constitution of New Mexico or the 
Electronic Communications Privacy Act may petition the court that issued the warrant, order or 
process to void or modify it or order the destruction of any information obtained in violation of 
those sources of law. . | ) ) 


History: Laws 2019, ch. 39, §.5. 3 IV, § 23, was effective June 14, 2019, 90 cava after the 
Effective dates. — Laws 2019, ch. 39 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


10-16F-6. Annual reporting. 


A. A government entity that obtains electronic communication information under the Elec- 
tronic Communications Privacy Act shall report to the attorney general beginning in 2021 and 
every year thereafter on or before February 1. The report. shall include, to the extent it reasonably 
can be determined: 

(1) the number of times electronic information was sought, or 8 oe et under the Elec- 
tronic Communications Privacy Act; 
(2) the number of times each of the een es were sought and, for each, the number of 
records obtained: . 
(a) electronic communication content; 
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(b) location information; 

(c) electronic device information, excluding location information; and 

(d) other electronic communication information; and 

(3) for each type of information listed in Paragraph (2) of this subsection: 

(a) the number of times that type of information was sought or obtained under: 1) a 
wiretap order issued under the ‘Electronic Communications Privacy Act; 2) a search warrant is- 
sued under the Electronic Communications Privacy Act; and 3) an emergency request as provided 
in Subsection K of Section 10-16F-3 NMSA 1978; 

(b) the number of instances in which information sought or obtained did not specify a 
target natural person; and 

(c) the number of times notice to targeted persons was delayed. 

B. Beginning in 2021 and every year thereafter, on or before April 1, the attorney general shall 
publish on the attorney general's website a summary aggregating each of the items in ‘Subsection 
A of this section. 

C. Nothing in the Electronic Communications Privacy Act prohibits or restricts a service pro- 
vider from producing an annual report summarizing the demands or requests it receives under 
the Electronic Communications Privacy Act. 


History: Laws 2019, ch. 39, § 6; 2020, ch. 41, § 3. deleted "J" and added "K", and after "Section", deleted "3 

The 2020 amendment, effective March 4, 2020, modi- . ~— of the Electronic Communications Privacy Act" and added 
fied the information required in annual reports submitted "10-16F-3. NMSA. 1978", deleted former Subparagraph 
by government entities to the New Mexico attorney gen- A(3)(b) and redesignated former Subparagraph A(3)(c) 
eral, removed the requirement that the New Mexico attor- as Subparagraph A(3)(b), deleted former Subparagraph 
ney general publish on its website individual reports re- A(3)(d) and redesignated former Subparagraph A(3)(e) as 
ceived from each government entity, and changed the start Subparagraph A(3)(c), and deleted former Subparagraphs 
date for annual reporting requirements and publication A(3)(f) through A(3)(h); and in Subsection B, in the intro- 
on the New Mexico attorney general's website to 2021; in ductory clause, after "Beginning in", deleted "2020" and 
Subsection A, in the introductory paragraph, after "begin- added "2021", and deleted former Paragraph 'B(1) and 
ning in", deleted "2020" and added "2021", in Paragraph paragraph designation "(2)". 


A(3), in the introductory paragraph, after "Subsection", 


ARTICLE 16G 


State Ethics Commission 


Sec. Sec. 
10-16G-1. Short title. vy 10-16G-9. Commission jurisdiction; compliance provisions. 
10-16G-2. Definitions. 10-16G-10. Complaints; investigations; subpoenas. 
10-16G-3. State ethics commission created; membership; 10-16G-11. Status of investigation; reports to commis- 
terms; removal. sion. 

10-16G-4, Commissioners; qualifications; limitations. ~10-16G-12. Investigation report; commission hearings; 
10-16G-5. Commission; duties and powers. decisions and reasons given; disclosure of 
10-16G-6. Executive director; appointment; duties and an ethics violation. 

powers. 10-16G-13. Confidentiality of records; penalty. 
10-16G-7. Recusal and: disqualification of a commis- 10-16G-14. Criminal violations; referral. 

sioner. 10-16G-15. Time limitations on jurisdiction. 
10-16G-8. Advisory opinions. ; 10-16G-16. Prohibited actions. 


10-16G-1. Short title. 


Sections 1 through 16 [10-16G-1 trust 10-16G-16 NMSA 1978] of this act may be cited as the 
sean Ethics Commission Act". 


History: Laws 2019, ch. 86, § 1. Applicability. — Laws 2019, ch. 86; § 40 provided the 
Effective dates. — Laws 2019, ch. 86, § 41 made Laws provisions of the State Ethics Commission Act apply only 
2019, ch. 86, § 1 effective July 1, 2019. to conduct occurring on or after July 1, 2019. 
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10-16G-2. Definitions. 


As used in the State Ethics Commission Act: | 

A. "commission" means the state ethics commission; 

B. "commissioner" means a member of the commission; 

C.. "complainant" means a person who files. a verified complaint with the commission; 

D. "complaint" means a complaint.that has been signed by the complainant and the complain- 
ant attests under oath and subject to penalty of perjury that the information in the complaint, and 
any attachments provided with the complaint, are true and accurate; 

E. "director" means the executive director of the commission; 

F. "government contractor" means a person who has a contract with a public agency or who 
has submitted a PoRpPMtyg sealed proposal or competitive sealed bid for a contract with a public 
agency; | 

G. "legislative body" means the house of representatives or the senate; 

H. "lobbyist" means.a person who is required to register as a lobbyist pursuant to the provi- 
sions of the Lobbyist Regulation Act [Chapter 2, Article 11 NMSA 1978]; 

I. "political party" means a political party that has been qualified in accordance with tha, provi- 
sions of the Election Code [Chapter 1 NMSA 1978]; 

J, "public agency" means any department, commission, council, board, committee, agency or in- 
stitution of the executive or legislative branch of government of the state or any instrumentality of 
the state, including the New Mexico mortgage finance authority, the New Mexico finance author- 
ity, the New Mexico exposition.center authority, the New Mexico hospital PALER loan council 
and the New Mexico renewable energy transmission authority; 

K. "public employee" means an employee of a public agency; 

L. "public official" means a person elected to an office of the executive or lagialative branch of 
the state or a person.appointed to a public agency; and 

M. "respondent" means a person against whom a complaint has been filed with or by the com- 
mission. 


History: Laws 2019, ch. 86, § 2; 2021, ch. 109, § 14. The 2021 amendment, effective July 1, 2021, removed 

Applicability. — Laws 2019, ch. 86, § 40 provided that. the notarization requirement from the definition of "com- 

the provisions of the State Ethics Commission Act apply plaint", as used in the State Ethics Commission Act; and 

only to conduct occurring on or after July 1, 2019, in Subsection D, after "penalty of perjury", deleted "before 
/5) °°) * © a notary public". 


10-16G-3. State ethics commission created; membership; terms; 
removal, 


A. The "state ethics commission", as created in Article 5, Section 17 of the constitution of New 
Mexico, is composed of seven commissioners, appointed as follows: 
(1) one commissioner appointed by the speaker of the house of enpegaltarities 
(2) one commissioner appointed by the minority floor leader of the house of representa- 
tives; iat 
(3) one commissioner appointed by the president pro tempore of the senate; 
(4) one commissioner appointed by the minority floor leader of the senate; 
(5) two commissioners appointed by the four legislatively appointed commissioners; and 
(6) one commissioner appointed by the governor, who shall be a retired judge and who 
shall chair the commission. 
B. No more than three members of the commission may be menihied of thei same political party. 
C. The appointing authorities shall give due regard to the cultural diversity of the state and to 
achieving geographical representation from across the state. Each appointing authority shall file 
letters of appointment with the secretary of state. 
D. Commissioners shall be appointed for staggered terms of four years beginning July 1, 2019. 
The initial commissioners appointed by the speaker of the house of representatives and senate 
minority floor leader shall serve an initial term of four years; members appointed by the president 
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pro tempore of the senate and house minority floor leader shall serve an initial term of two years; 
members appointed by the legislatively appointed members shall serve an initial term of one year; 
and the member appointed by the governor shall serve an initial term of three years. Members 
shall serve until their successors are appointed and qualified. 

E. A person shall not-serve as a commissioner for more than two consecutive four-year terms. 

F,.-When any member of the commission dies, resigns or no longer has the qualifications re- 
quired for the commissioner's original selection, the commissioner's position on the commission 
becomes vacant. The director shall notify the original appointing authority of the vacant position. 
The original appointing authority shall select a successor in the same manner as the original se- 
lection was made. A vacancy shall be filled by appointment by the original appointing authority no 
later than sixty days following notification of a vacancy for the remainder of the unexpired term. A 
vacancy on the commission shall be filled by a Wests by the priginas Berointing authority for 
the remainder of the unexpired term. 

G. The commission shall meet as necessary to carry Bod its duties pa aren to the State Ethics 
Commission Act. Commissioners are entitled to receive per diem and mileage as provided in the 
Per Diem and Mileage Act [10-8-1 throuph 10-8-8 NMSA 1978] and shall receive no other epnipen: 
sation, perquisite or allowance. 

H. Four commissioners consisting of two erneea of the largest political seems in the state and 
two members of the second largest political party in the state constitute a quorum for the transac- 
tion of business. No action shall be taken by the commission unless at least four members, includ- 
ing at least two members of the largest political party in the state and two members of the second 
largest political party in the state, concur. | 

I. A commissioner may be removed only for incompetence, neglect of duty or malfeasance in 
office. A proceeding for the removal of a commissioner may be commenced by the commission or by 
the attorney general upon the request of the commission. A commissioner shall be given notice of 
hearing and: an opportunity to be heard before the commissioner is removed. The supreme court 
has original jurisdiction over proceedings to remove commissioners, and its decision shall be final. 
A commissioner is also liable to impeachment pursuant to Article 4, Section 36 of the constitution 
of New Mexico, 


History: Laws 2019, ch. 86, § 3. B. Ifthe report recommends extension of the state eth- 


Effective dates, — Laws 2019, ch. 86, § 41 made Laws ics commission's jurisdiction, the report shall address: 
2019, ch. 86, § 3 effective July 1, 2019. (1) a detailed plan for implementation of an exten- 
Applicability. — Laws 2019, ch. 86, § 40 provided the sion of the commission's jurisdiction and a proposed time 
provisions of the State Ethics Commission Act apply only line for the implementation; 
to conduct occurring on or after July 1, 2019. (2) the estimated number of additional employees 
Temporary provisions. — Laws 2019, ch. 86, § 37 pro- and other resources needed by the commission to perform 
vided: its expanded duties; 
A. By October 1, 2021, the state ethics commission (3) estimated budget increases needed for the com- 
shall submit a report to the legislature and the office of mission to perform its expanded duties; and 
the governor regarding whether to extend commission ju- (4) recommended changes to existing law. 
risdiction. 


10-16G-4. Commissioners; qualifications; limitations. 


A. To qualify for appointment to the commission, a person shall: 

(1) bea qualified elector of New Mexico; 

(2) not have changed party registration in the five years next preceding the member's ap- 
pointment in such a manner that the member's prior party registration would make the member 
ineligible to serve on the commission; 

(3) not continue to serve as a commissioner if the member changes party registration after 
the date of appointment in such a manner as to make the member ineligible to serve on the com- 
mission; and 

(4) not be, or within the two years prior to appointment shall not have been, in New Mex- 
ico, any of the following: 

(a) a public official; 
(b) a public employee; 
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(c) a candidate; 
(d) a lobbyist; 
(e) -agovernment contractor; or 
(f) an office holder in a political party at the state or federal level. . 
B. Before entering upon the duties of the office of commissioner, each commissioner shall 
review the State Ethics Commission Act: and other laws and rules pertaining to the commis- 
sion's responsibilities and to ethics and governmental conduct in New Mexico. Each commis- 
sioner shall take the oath of office as provided in Article 20, Section 1 of the constitution of New 
Mexico and; pursuant to the Financial Disclosure Act [Chapter 10, Article 16A NMSA 1978], file 
with the secretary of state a financial disclosure statement within thirty days of appointment 
and during the month of eo en every year thereafter that the commissioner serves on the 
commission. 
C. Fora period of one calendar year following a commissioner's tenure or following the resigna- 
tion or removal of a commissioner, the commissioner shall not: 
(1). represent a respondent, unless appearing on the commissioner's own behalf; or 
(2) accept employment or otherwise provide services to a respondent unless the commis- 
sioner accepted employment or provided services prior to ik filing of a complaint against the 
respondent. 
D. During a commissioner's tenure, a commissioner shall not hold sy aes ORS office or. be: 
(1) a public employee; 
(2): a candidate; 
(3) a lobbyist; 
(4) a government contractor; or 
(5) an office holder in a political party at the state or federal level. 
E.. A commissioner who changes political party affiliation in violation of the provisions eat Sub- 
section A of this section or who chooses to seek or hold an office in violation of Subsection D of this 
section shall resign from the commission or be deemed to have resigned. 


History: Laws 2019, ch. 86, § 4; 2021, ch. 109, § 15. Subsection B, after "constitution of New Mexico", added 


Applicability, — Laws 2019, ch. 86, § 40 provided that 
the provisions of the State Ethics Commission Act apply 
only to conduct occurring on or after July 1, 2019. 

The 2021 amendment, effective July 1, 2021, required 
members of the state ethics commission to file financial 
disclosure statements with the secretary of state; and in 


"and, pursuant to the Financial Disclosure Act, file with 
the secretary of state a financial disclosure statement 
within thirty days of appointment and during the month 
of January every year thereafter that the commissioner 
serves on the commission". 


10-16G-5. Commission; duties and powers. 


A. The commission shall: 


(1) employ an executive director, who shall be an attorney, upon approval of at least five 


commissioners; 


(2) develop, adopt and promulgate the rules necessary for it to implement and administer 
the provisions of the State Ethics Commission Act; and 
(3) establish qualifications for hearing officers and rules for hearing procagures ne ap- 


peals, 


B. Beginning January 1, 2020, the commission shall: 

(1) receive and investigate complaints alleging ethics violations against public officials, 
public employees, candidates, persons subject to the Campaign Reporting Act [1-19-25 through 1- 
19-36 NMSA 1978], government contractors, lobbyists and lobbyists' employers; 

(2) hold hearings in appropriate cases to determine whether there has been an ethics vio- 


lation; 


(3) compile, index, maintain and provide public access to all advisory opinions and reports 
required to be made public pursuant to the State Ethics Commission Act; 

(4) draft a proposed code of ethics for public officials and public employees and submit the 
proposed code to each elected public official and public agency for adoption; and 
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(5) “submit an annual report of its activities, including any recommendations regarding 
state ethics laws or the scope of its powers and duties, in December of each year to the legislature 
and the governor. 

C. Beginning January 1, 2020, the commission may: 

(1). by approval of at least five commissioners, initiate complaints Eietats ethics violations 
against a public official, public employee, candidate, person subject to the Remyalen Reporting 
Act, government contractor, lobbyist or lobbyist's employer; 

(2) petition a district court to issue subpoenas under seal requiring the ateatannte of wit- 
nesses and the production of bose records, documents or other evidence relevant or material to 
an investigation; 

(3) issue advisory opinions in accordance with the provisions of the State Ethics Commis- 
sion Act; 

(4) compile, adopt, publish and make available to all public officials, public employees, 
government contractors and lobbyists an ethics guide that clearly and plainly explains the ethics 
requirements set forth in state law, including those that relate to conducting business with the 
state and public agencies; and 

(5) offer annual ethics training to public oficnls, public employees, government contrac- 
tors, lobbyists and other interested persons. 


History: Laws 2019, ch. 86, § 5. B,.. Ifthe report recommends extension of the state eth- 


Effective dates. — Laws 2019, ch. 86, § 41 made Laws ics commission's jurisdiction, the report shall address: 
2019, ch. 86, § 5 effective July 1, 2019. (1) a detailed plan for implementation of an exten- 
Applicability. — Laws 2019, ch. 86, § 40 provided the sion of the commission's jurisdiction and a proposed time 
provisions of the State Ethics Commission Act apply only line for the implementation; 
to conduct occurring on or after July 1, 2019. (2) the estimated number of additional employees 
Temporary provisions. — Laws 2019, ch. 86, § 37 pro- and other resources needed by the commission to perform 
vided: its expanded duties; 
A. By October; 1, 2021, the state ethics commission (3) estimated budget increases needed for the com- 
shall submit a report to the legislature and the office of mission to perform its expanded duties; and 
the governor regarding whether to extend commission ju- (4) recommended changes to existing law. 
risdiction,. 


10-16G-6. Executive director; appointment; duties and powers. 


A. The commission shall appoint an executive director who shall be knowledgeable about state 
ethics laws and who shall be appointed without reference to party affiliation and solely on the 
grounds of fitness to perform the duties of the office. The director shall hold office from the date of 
appointment until such time as the director is removed by the commission. 

B. The director shall: 

(1) take the oath of office required by Article 20, Section 1 of the constitution of New Mex- 
ico; 

(2) hire a general counsel who may serve for no more than five years, unless rehired for up 
to an additional five years; 

(3) hire additional personnel as may be necessary to carry out the duties of the commis- 
sion; 

(4) prepare an annual budget for the commission and submit it to the commission for ap- 
proval; 

(5) make recommendations to the commission of proposed rules or legislative changes 
needed to provide better administration of the State Ethics Commission Act; 

(6) perform other duties as assigned by the commission; and 

(7) . be required to reapply for the position after six years of service and may serve as direc- 
tor for no more than twelve years. 

C. The director may: 

(1) enter into contracts and agreements on behalf of the commission; and 
_ (2). have the general counsel administer oaths and take depositions subject to the Rules of 
Civil Procedure for the District Courts. . 
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D: For a:period of one calendar year immediately following termination of the rebar s em- 
ployment with the commission, the director shall not: 
(1) represent a respondent, unless appearing on the director's own behalf: or 
(2) accept employment or otherwise provide services to a respondent; unless the director 
accepted eerplnenies or ah aE services prin: to the filing of a complaint against the respondent. 


History: Laws 2019, ch. 86, $6. --Applicability. — Laws 2019, ch. 86, $40 provided the 
Effective dates. — Laws 2019, ch. 86, § 41 AM. Laws provisions of the State Ethics Commission Act apply only 
2019, ch. 86, § 6 effective July 1, 2019. . to conduct occurring on or after July 1, 2019. 


Cross references. — For the Rules of Civil Procedure 
for the District Courts see 1-001 NMRA et seq. 


10-16G-7. Recusal and disqualification of a commissioner. 


A. A commissioner may recuse from a particular matter. . 

B. A commissioner shall recuse from any matter in which the commissioner is unable to make 
a fair and impartial decision or in which there is a reasonable doubt about whether the commis- 
sioner can make a fair and impartial decision, including: 

(1) when the commissioner has a personal bias or prejudice concerning a party to the pro- 
ceeding or has prejudged a disputed evidentiary fact involved in a proceeding prior to a hearing. 
For the purposes of this paragraph, "personal bias or prejudice" means a predisposition toward a 
person based on a previous or ongoing relationship that renders the commissioner unable to exer- 
cise the commissioner's functions impartially; af 

(2) when the commissioner has a pecuniary interest in fier outcome of the eater or 

(3) . when in previous employment the commissioner served as an attorney, adviser, consul- 
tant or witness in the matter in controversy. 

C. A party to the proceeding may request the recusal of a commissioner and shall provide the 
commission with the grounds for the request. If the commissioner declines to recuse upon request 
of a party to the proceeding, the commissioner shall provide a full explanation in support of the 
refusal to recuse. 

D. A party may appeal a commissioner's refusal to recuse, or if the propriety of a commis- 
sioner's participation in a particular matter is otherwise questioned, the issue shall be decided by 
a majority of the other commissioners present and voting. 

K. , A. disqualified commissioner shall not participate in.any proceedings with reference to the 
matter from which the commissioner is disqualified or recused, and the commissioner shall be ex- 
cused from that portion of any meeting at which the matter is discussed. 

F. Minutes of commission meetings shall record the name of any commissioner not voting ona 
matter by reason of disqualification or recusal. 

G. If two or more commissioners have recused themselves or are disqualified from partici- 
pating in a proceeding, the remaining commissioners shall appoint temporary commissioners 
to participate in that proceeding. Appointments of temporary commissioners shall be made by 
a majority vote of the remaining commissioners in accordance with the political affiliation and 
geographical representation requirements and the qualifications set forth in the State Ethics 
Commission Act, 

H. The commission shall promulgate rules for the recusal and disqualification of commission- 
ers, for an appeal of a recusal decision and for the appointment of temporary commissioners. 


History: Laws 2019, ch. 86, § 7. ‘Applicability. — os 2019, ch. 86, § 40 provided the 
Effective dates. — Laws 2019, ch. 86, § 41 made ere. provisions of the State Ethics Commission Act apply only 


2019, ch. 86, § 7 effective July 1, 2019. to conduct occurring on or after July 1, 2019. 


10-16G-8. Advisory opinions. 


A. The commission may issue advisory opinions on matters related to ethics. Advisory opinions 
shall: 
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(1) be requested in writing by a public official, public employee, candidate, person subject 
to the Campaign Reporting Act [1-19-25 through 1-19-36 NMSA 1978], government contractor, 
lobbyist or lobbyist's employer; 

(2) identify a specific set of circumstances involving an ethics issue; 

(3) be issued within sixty days of receipt of the request unless the commission notifies the 
requester of a delay in issuance and continues to notify the requester every thirty days until the 
advisory opinion is issued; and 

(4) be published after omitting the requester's name and identifying information. 

B. A request for an advisory opinion shall be confidential and not subject to the provisions of 
the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. 

C. Unless amended or revoked, an advisory opinion shall be binding on the commission in any 
subsequent commission proceedings concerning a person who acted in good faith and in reason- 
able reliance on the advisory opinion. 


History: Laws 2019, ch. 86, § 8. Applicability. — Laws 2019, ch. 86, § 40 provided the 
Effective dates. — Laws 2019, ch. 86, § 41 made Laws provisions of the State Ethics Commission Act apply only 
2019, ch. 86, § 8 effective July 1, 2019. to conduct occurring on or after July 1, 2019. 


10-16G-9. Commission jurisdiction; compliance provisions. 


A. The commission has jurisdiction to enforce the applicable civil compliance provisions for 
public officials, public employees, candidates, persons subject to the Campaign Reporting Act [1- 
19-25 to 1-19-36 NMSA 1978], government contractors, lobbyists and lobbyists' employers of: 

(1) the Campaign Reporting Act; 

(2) the Financial Disclosure Act [Chapter 10, Article 16A NMSA 1978]; 

(3) the Gift Act [10-16B-1 to 10-16B-4 NMSA 1978]; 

(4) the Lobbyist Regulation Act [Chapter 2, Article 11 NMSA 1978]; 

(5) the Voter Action Act [1-19A-1 to 1-19A-17 NMSA 1978]; 

(6) the Governmental Conduct Act [Chapter 10, Article 16 NMSA 1978]; 

(7) the Procurement Code [13-1-28 to 13-1-199 NMSA 1978]; 

(8) the State Ethics Commission Act; 

(9) the Revised Uniform Law on Notarial Acts [14-14A-1 to 14-14A-32 NMSA 1978]; and 
-(10) Article 9, Section 14 of the constitution of New Mexico. 

B. All complaints filed with a public agency regarding the statutes listed i in Subsection A of 
this section shall be forwarded to the commission. 

C. The commission may choose to act on some or all aspects of a complaint and mewikd other 
aspects of a complaint to another state or federal agency with jurisdiction over the matter in ac- 
cordance with Subsection E of this section. 

D.. If the commission decides not to act on a complaint, whether the complaint was filed with 
the commission or forwarded from another public agency, or decides only to act on part of a com- 
plaint, the commission shall promptly forward the complaint, or any part of a complaint on which 
it does not wish to act, to the public agency that has appropriate jurisdiction within ten days of 
the decision. The complainant and respondent shall be notified in writing when the complainant's 
request has been forwarded to another agency unless otherwise provided pursuant to Subsection 
H of Section 10-16G-10 NMSA 1978. 

EK. The commission may share jurisdiction with other public agencies having authority to act 
on a complaint or any aspect of a complaint. Such shared jurisdiction shall be formalized through 
an agreement entered into by all participating agencies involved with the complaint and the direc- 
tor. The commission may also investigate a complaint referred to the commission by the legisla- 
ture, or a legislative committee, in accordance with an agreement entered into pursuant to policies 
of the New Mexico legislative council or rules of the house of representatives or senate. 

F. The commission may file a court action to enforce the civil compliance provisions of an act 
listed in Subsection A of this section. The court action shall be filed in the district court in the 
county where the defendant resides. 


579 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


10-16G-10 


History: Laws 2019, ch. 86, § 9; 2021, ch, 21, § 33; 
2021, ch. 109, § 16. 

2021 Multiple ‘Amendments. — Laws 2021, ch. 21, 
§ 33, effective January 1, 2022, and Laws 2021, ‘ch. 109, 
§ 16, effective July 1, 2021, enacted different amendments 
to this section that can be reconciled. Pursuant to 12- 
1-8 NMSA 1978, Laws 2021, ch. 109, § 16, as the last act 
signed by the governor, is set out above and incorporates 
both amendments. The amendments enacted by Laws 
2021, ch. 21, § 33 and Laws 2021, ch, 109, § 16 are de- 


scribed below. To view the session laws’in their entirety, 


see the 2021 session laws on’ NMOneSource.com. 

The nature of the difference between the amendments 
is that Laws 2021, ch. 21, § 33, included the Revised Uni- 
form Law on Notarial Acts in the list of acts over which 
the state ethics commission has: jurisdiction to enforce, 
and Laws 2021, ch. 109, § 16, required that court actions 
filed pursuant to this section be filed in the district court 
in the county where the defendant resides. 

Laws 2021, ch. 21, § 33, effective January 1, 2022, in- 
cluded the Revised Uniform Law on Notarial Acts in the 
list of acts over which the state ethics commission has ju- 
risdiction to enforce, and made a technical amendment; in 
Subsection A, added a new Paragraph A(9) and redesig- 
nated former Paragraph A(9) as Paragraph A(10); and in 


Subsection D, after "Subsection H of Section", deleted "10 
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of the State Ethics Commission Act" and jenidag "10-16G- 
10 NMSA 1978". 

Laws 2021, ch. 109, § 16, effective July 1, 2021, re- 
quired that court actions filed pursuant to this: section 
be filed in the district court in the county where the de- 
fendant resides; and in Subsection F, after "in the county 
where the", deleted "respondent" and added "defendant". 

Applicability. — Laws 2019, ch. 86, § 40 provided that 
the provisions of the State Ethics Commission Act apply 


_ only to conduct occurring on or after July 1, 2019. 


Temporary provisions. — Laws 2019, ch. 86, Pa pro- 
vided that: 
A. By October 1, 2021, the state ethics commission 


. _ shall submit a report to the legislature and the. office of 


the governor regarding whether to extend commission ju- 
risdiction, ; 

B. Ifthe report recommends extension of the state eth- 
ics commission's jurisdiction, the report shall address: 

(1) a detailed plan for implementation of an ex- 
tension of the commission's jurisdiction and a wee 
timeline for the implementation; — 

(2) the estimated number of additional amploveds 
and other resources needed by the commission to perform 
its expanded duties; 

(3) estimated budget increases needed for the 
commission to perform its expanded duties; and 

(4) recommended changes to existing law, 


10-16G-10. Complaints; investigations; subpoenas. 


A. A complaint of an alleged ethics violation committed by a public official, public employee, 
candidate, person subject to the Campaign Reporting Act) [1-19-25 to 1-19-36 NMSA 1978], govern- 
ment contractor, lobbyist, lobbyist's employer or a restricted donor subject to the Gift Act [Chap- 
ter 10, Article 16B NMSA 1978] may be filed with the commission by a person who has actual 
knowledge of the alleged ethics violation. 

B. The complainant shall set forth in detail the specific charges against the respondent and 
the factual allegations that support the charges and. shall sign the complaint under penalty of 
false statement. The complainant shall submit any evidence the complainant has that supports 
the complaint. Evidence may include documents, records and names of witnesses. The commission 
shall prescribe the forms on which complaints are to.be filed. The complaint form shall be signed 
under oath by the complainant. 

C. Except as provided in Subsection H of this section, the respondent, shall be notified within 
seven days of the filing of the complaint and offered an opportunity to file a response on the merits 
of the complaint. 

D,, The director shall determine if the complaint is subject to referral to another. ees agency 
pursuant to an agreement or outside the jurisdiction of the commission, and if so, promptly refer 
the complaint to the appropriate agency. If the director determines that the complaint is within 
the commission's jurisdiction, the director shall have the general counsel initiate an investigation. 

E. The general counsel shall conduct an investigation to determine whether the complaint is 
frivolous or unsubstantiated. If the general counsel determines that the complaint.is frivolous or 
unsubstantiated, the complaint shall be dismissed, and the complainant and respondent shall be 
notified in writing.of the decision and reasons for the dismissal. The commission shall not make 
public a complaint that has been dismissed pursuant to this subsection or the reasons for the dis- 
missal. 

F. If the general counsel and the respondent reach a settlement on the matters of the com- 
plaint, the settlement shall be submitted to the commission for its approval, and if the matter has 
been resolved to the satisfaction of the commission,,the complaint and terms of the settlement 
shall be subject to public disclosure; 

G.. If the general counsel determines that ait is probable cause, the director shall veel. 
notify the respondent of the finding of probable cause and of the specific allegations in the com- 
plaint that are being investigated and that a public hearing will be set. If the finding of probable 


580 


© 2022 State of New Mexico. New Mexico.Compilation Commission. All rights reserved. 


- 10-16G-11 STATE ETHICS COMMISSION 10-16G-11 
cause involves:a discriminatory practice or actions by the respondent against the complainant, no 
settlement agreement shall be reached without prior consultation with the complainant. In any 
case, the notification, complaint, specific allegations being investigated and any response to the 
complaint shall be made public thirty days following notice to the respondent. 

H. Notwithstanding the provisions of Subsections C and G of this section, the director may 
delay notifying a respondent and.complainant and releasing to the public the complaint and re- 
lated information required by Subsection G of this section if it is deemed necessary to protect the 
integrity of a criminal investigation. A decision whether to delay notifying a respondent shall be 
taken by a majority vote of the commission and inane be documented in writing with reasonable 
specificity.» : at 

I. As part of an investigation, the pAnecat counsel rhay adiusicts onthe: interview witnesses 
and examine books, records, documents and other evidence reasonably related to the complaint. 
All testimony in.an investigation shall'be under oath; and the respondent may be represented by 
legal counsel. If the general counsel determines that a subpoena is necessary to obtain the testi- 
mony of a person or the ‘production of books, records, documents or other evidence, the director 
- shall request that the commission petition a district court to issue a subpoena. 

J. The commission may petition the court for a subpoena for the attendance and examination of 
witnesses or for the production of books, records, documents or other evidence reasonably related 
to an investigation. If a person neglects or refuses to comply with a subpoena, the commission 
may apply to a district court for an orderenforcing.the subpoena and compelling compliance. All 
proceedings in the district court prior to the complaint being made public pursuant to Subsection 
G of this section, or upon entry of a settlement agreement, shall be sealed. A case is automatically 
unsealed upon notice by the commission to the court that the commission has made the:complaint 
public. No later than July 1 of each even-numbered ‘year, the chief justice of the supreme court 
shall appoint an active or pro'tempore district judge to consider'the issuance and enforcement of 
subpoenas provided for in this section. The. 2 hare shall end on June 30 of the next: even- 
numbered year after appointment. : 

K. A public official or state public employee who is a reson deat eek is subject to a sare iat 
alleging a violation made in the performance of the respondent's duties shall be entitled to repre- 
sentation by.the risk:management Sctelta of ge general services department. 


History: Laws 2019, ch. 86, § 10; 2021, ch. 109, § 17.» 


Applicability. — Laws 2019, ch. 86, § 40 provided that 
the provisions of the State Ethics Commission Act apply 
only to conduct occurring on or after July 1, 2019. 

The 2021 amendment, effective July 1, 2021, removed 
the notarization requirement from a complaint of an al- 
leged ethics violation; and in Subsection B, after "shall be 
signed", deleted "and sworn" and added "under oath", and 
after "complainant", deleted "and notarized", | 


ANNOTATIONS 


State ethics commission lacks jurisdiction to 
adjudicate an administrative complaint against a 
member of the legislature for claims predicated on 
legislative acts. — N;M. Const., Art. IV, § 13's speech and 


. debate clause provides members of the legislature with 


immunity. from administrative, civil, and criminal actions, 


‘whether brought by private individuals or an executive 


branch agency, for legislative acts taken in the course of 
the members' official responsibilities, and therefore when 
claims alleged against a legislator are predicated on that 
legislator's legislative acts, Art. IV, § 13 operates as a ju- 
risdictional bar to both judicial and administrative pro- 
ceedings. The state ethics commission, therefore, lacks ju- 
risdiction, to. adjudicate an administrative complaint that 
alleges a member of the New Mexico legislature violated 
the Governmental Conduct Act by introducing a bill, mak- 
ing comments related to a bill in a legislative committee 
or on the member's. respective floor, or voting on the bill. 
2021 Op. Ethics Comm'n No, 2021-12. 


10-16G-11. Status of investigation; reports to commission. — 


A. Ifa hearing has not been scheduled concerning the disposition of a complaint within ninety 
days after the complaint is received, the director shall report to the commission on the status of 
the investigation. The commission may dismiss the complaint or instruct the director to continue 
the investigation of the complaint. Unless'the commission dismisses the complaint, the director 
shall report to the commission every ninety days thereafter on the status of the investigation. 

B. Upon dismissal of a complaint or a decision to continue an investigation of a complaint, the 
commission shall notify the complainant and respondent in writing of its action. If the commission 
has not notified a respondent pursuant to the provisions of Subsection G of Section 10 [10-16G-10 
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NMSA 1978] of the State Ethics Commission Act, the commission’ shall vote on whether to notify 
the respondent. A decision whether to continue to delay notifying the respondent shall be taken by 
a majority vote of a quorum of the commission and aha be documented i in writing with reasonable 
apy 


History: Laws 2019, ch. 86, § 11. Applicability. — Laws 2019, ch. 86, § 40 provided the 


Effective dates. — Laws 2019, ch. 86, § 41 made Laws provisions of the State Ethics Commission Act. apply only 
2019, ch. 86, § 11 effective January 1, 2020. to conduct occurring on or after July 1, 2019. 


10-16G-12. Investigation report; commission hearings; decisions and 
reasons given; disclosure of an ethics violation. 


A. aapie receipt of the general counsel's recommendation, the commission or hearing officer 
shall: 

(1) dismiss a complaint a notify the cloplaent and the eouomdane of the disntissal or 

(2) set a public hearing, as soon as practicable. 

B. At any time before or during a hearing provided for in Sihadetien A of this section, the Haar 
ing officer may, at a public meeting, approve a disposition of a complaint agreed to by the general 
counsel and the respondent, as approved by the commission. 

C. The hearing provided for in Subsection A of this section shall be pursuant to the rules of evi- 
dence that govern proceedings in the state's courts and procedures established by the commission. 
An audio recording shall be made of the hearing. The respondent may be represented by counsel. 
The parties may present. evidence and testimony, request the director to compel the presence of 
witnesses and examine and cross-examine witnesses. 

D. . The hearing officer shall issue a written decision that shall include the reasons for the deci- 
sion, If the hearing officer finds by a preponderance of the evidence that the respondent's conduct 
constituted a violation, the decision may include recommendations for disciplinary action against 
the respondent; and the hearing: officer may impose any fines provided for by law. A finding of 
fraudulent or willful misconduct shall require clear and convincing evidence. 

E. The complainant or respondent may appeal a decision of the hearing officer within thirty 
days of the decision to the full commission, which shall hear the matter within sixty days of notice 
of the appeal and issue its decision within 180 days. 

F. The commission shall publicly disclose a decision, including a dismissal following a finding 
of probable cause or the terms of a settlement, issued pursuant to this section. The commission 
shall provide the decision to the complainant, the respondent and the: 

(1) house of representatives if the respondent is a public official who is subject to samen 
ment; 
(2) appropriate legislative body if the respondent is a member of the legislature; 

(3) respondent's appointing authority if the respondent is an appointed public official; 

(4) appropriate public agency if the respondent is a public employee; 

(5) public agency with which the respondent has a government contract if the respondent 
is a government contractor; and 

(6) secretary of state and the respondent's employer, if any, if the respondent is a lobbyist. 

G. The commission shall produce a quarterly report subject to public inspection containing the 
following information: 

(1) the number of complaints filed with and referred to the commission; 

(2) , the disposition of the complaints; and 

(3). the type of violation alleged in the complaints. 


History: Laws 2019, ch. 86, § 12. Applicability. — Laws 2019, ch. 86, § 40 i eodad the 
Effective dates. — Laws 2019, ch. 86, § 41 made Laws provisions of the State Ethics Commission Act apply only 
2019, ch. 86, § 12 effective January 1, 2020. to conduct occurring on or after July 1, 2019. 
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10-16G-13. Confidentiality of records; penalty. | 


A. Adecision that a respondent's conduct constituted a violation, and the terms of a settlement 
approved by the commission, are public records. Pleadings, motions, briefs and other documents or 
information related to the decision are public records, except for information that is confidential or 
protected pursuant to attorney-client privilege, provider-patient privilege or state or federal law. 

B. Ifa complaint is determined to be frivolous, unsubstantiated or outside the jurisdiction of 
the commission, the complaint shall not be made public by the commission; provided that the com- 
mission shall not prohibit the complainant or respondent from releasing the commission's decision 
or other information concerning the complaint. : 

C. Except as otherwise provided in the acts listed in Section 9 of the State Ethics Commission 
Act, all complaints, reports, files, records and communications collected or generated by the com- 
mission, hearing officer, general counsel or director that pertain to alleged violations shall not be 
disclosed by the commission or any commissioner, agent or employee of the commission; unless: 

(1) disclosure is necessary to pursue an investigation by the commission; 

(2) disclosure is required pursuant to the provisions of the State Ethics Commission 
Act; or 
(3) they are offered into evidence by the commission, respondent:or another party at a ju- 
dicial, legislative or administrative proceeding, including a hearing before a hearing officer. 

D. Information and reports containing information made confidential by law shall not be dis- 
closed by the commission or its director, staff or contractors. 

E. A commissioner, director, staff or contractor who knowingly discloses any confidential com- 
plaint, report, file, record or communication in violation of the State Ethics Commission Act is 
guilty of a petty misdemeanor. 


History: Laws 2019, ch. 86, § 13. Applicability. — Laws 2019, ch. 86, § 40 provided the 
Effective dates. — Laws 2019, ch. 86, § 41 made Laws provisions of the State Ethics Commission Act apply only 
2019, ch. 86, § 13 effective January 1, 2020, to conduct occurring on or after July 1, 2019. 


10-16G-14. Criminal violations; referral. 


If the commission finds at any time that a respondent's conduct amounts to a criminal violation, 
the director shall consult with the attorney general or an appropriate district attorney, and the 
commission may refer the matter to the attorney general or an appropriate district attorney. The 
commission may provide the attorney general or district attorney with all evidence collected dur- 
ing the commission's investigation. Nothing in this section prevents the commission from taking 
any action authorized by the State Ethics Commission Act or deciding to suspend an investigation 
pending resolution of any criminal charges. 


History: Laws 2019, ch. 86, § 14. Applicability. — Laws 2019, ch. 86, § 40 provided the 
Effective dates. — Laws 2019, ch. 86, § 41 made Laws provisions of the State Ethics Commission Act apply only 
2019, ch. 86, § 14 effective January 1, 2020. to conduct occurring on or-after July 1, 2019. 


10-16G-15. Time limitations on jurisdiction. 


A. The commission shall not accept or consider a complaint unless the complaint is filed with 

the-commission within the later of two years from the date: 
(1) on which the alleged conduct occurred; or 
(2) the alleged conduct could reasonably have been discovered. 

B. The commission shall not adjudicate a complaint filed against.a candidate, except pursuant 
to the Campaign Reporting Act [1-19-25 through 1-19-36 NMSA 1978] or Voter Action Act [1-19A-1 
to 1-19A-17 NMSA 1978], less than sixty days before a primary or general election. During that 
time period, the commission may dismiss complaints that are frivolous or unsubstantiated or refer 
complaints that are outside the jurisdiction of the commission. 
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C. Acomplainant shall be notified in writing of the provisions of this section and shall also'be 
notified in writing that the complainant may refer allegations of criminal conduct to the attorney 
general or the appropriate district attorney. 

D.. When 'commission action on a complaint is suspended cbitidtiint to the provisions of this sec- 
tion, the respondent shall promptly be notified that a complaint has been filed and of the niet 
shes a i in the Seniplaaet and py specific violations charged in the giorno 


History: Laws 2019, ch. 86, § 15. Applicability. — Laws 2019, ch. 86, § 40 provided the 
Effective dates. — Laws 2019, ch. 86, § 41 made Laws provisions of the State Ethics Commission Act apply only 
2019, ch, 86, § 15 effective January 1, 2020. . to.conduct occurring on or after July 1, 2019. ) 


10-16G-16. Prohibited actions. 


A. A person shall not take or threaten to take any retaliatory, disciplinary or other adverse-ac- - 
tion against another person who in good faith: 
(1). files a verified complaint with the commission that alleges a sapbatian! or’ 
(2) provides testimony, records, documents or other information to the commission during 
an investigation or at a hearing. ». 
B. A.complainant and a,respondent shall not communicate ex parte with any hearing officer, 
commissioner or other person involved in a determination of the complaint. 
C. Nothing in the State Ethics Commission Act precludes civil or criminal actions for libel or 
slander or other civil or criminal actions against,a person who files a false claim. 


History: Laws 2019, ch. 86, § 16. ie Governmental Conduct, Act, 10-16-1,to 10-16-18. NMSA 


Effective dates. — Laws 2019, ch. 86, § 41 made Laws 1978, the Financial Disclosure Act, 10-16A-1 to 10-16A-8 
2019, ch. 86, § 16 effective January 1, 2020. NMSA 1978, the Campaign Reporting Act, 1-19-25 to 1- 
Applicability. — Laws 2019, ch. 86, § 40 provided the 19-36 NMSA 1978, and the State Ethics Commission Act, 
provisions of the State Ethics Commission Act apply only 10-16G-1 to 10-16G-16 NMSA 1978, impose certain duties 
to conduct occurring on or after July 1, 2019. on state employees and regulate certain state employees' 


conduct, the limited set of facts presented in this request, 


ANNOTATIONS that a state employee, while employed and performing 

A state employee who also receives a monthly sal- regular public duties, is also receiving a monthly: salary 
ary from a political campaign committee does not from a political campaign committee or political organiza- 
necessarily.violate state, ethics laws. — Although tion, do not establish a violation of any of the foregoing 
the Gift Act, 10-16B-1 to 10-16B-4 NMSA 1978, the __ Statutes. 2020 Op. Ethics Comm'n No. 2020-01. 

Public Employee Caregiver Leave 

Sec, Sec. 
10-16H-1. Short title, 10-16H-3. Accumulated sick leave; application to family 
10-16H-2. Definitions. . caregiving, 


10- 16H-4. Exemptions. 


10-16H-1. Short title. 


Sections 5 through 8 [10-16H-1 through.10-16H-4 NMSA 1978] of this act may be cited as the 
"Public Employee Caregiver Leave Act". 


History: Laws 2019, ch. 177, § 5. _ IV, § 23, was Aha June 14, 20189, 90 days after the 
Effective dates. — Laws 2019, ch. 177 contained no adjournment of the isgislarare. 
effective date provision, but, pursuant to N.M. Const., art. 


10-16H-2. Definitions. 
As used in the Public Employee Caregiver Leave Act: 


584 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights ‘reserved, 
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A. "eligible employee" means, except as provided pursuant to Section 8 [10-16H-4 NMSA 1978] 
of this 2019 act, an individual who is an officer or employee of the state or of a public school and 
who, in accordance with the policies of the state agency or public school employing: the officer or 
employee, is eligible to accrue sick leave; 

B. “family member" means an individual who is the spouse or domestic partner of or is by 
blood, marriage or legal adoption a parent, grandparent, great-grandparent, child, grandchild, 
great-grandchild, brother, sister, niece, nephew, aunt or uncle, or is living in the household of an 
eligible employee; 

C. "sick leave" means a leave of absence from employment for which a state agency or public 
school pays an eligible employee due to illness or injury or to receive care from a licensed or certi- 
fied health professional. "Sick leave" does not include leave to which an employee is entitled under 
the federal Family and Medical Leave Act of 1993, regardless of whether the employee uses sick 
leave during that leave; and 

D. "state" or "state agency" means the state of New Mexico or any of its branches, agencies, 
departments, boards, instrumentalities or institutions. 


History: Laws 2019, ch. 177, § 6. IV, § 23, was effective June 14, 2019, 90 days after the 


Effective dates. — Laws 2019, ch. 177 contained no adjournment of the legislature. 


effective date provision, but, pursuant to N.M. Const., art. Cross references, — For the federal Family and Medi- 
i cal Leave Act see 29:U.S.C.A, §§ 2601 et seq. : 


10-16H-3. Accumulated sick leave; application to family caregiving. 


A.. A state agency or public school that provides eligible employees with sick leave for an eli- 
gible employee's own illness or injury or to receive health care shall permit its eligible employees 
to use accrued sick leave to care for their family members in accordance with the same terms and 
procedures that the state agency or public school imposes for any other use of sick leave by eligible 
employees. 

B. A state agency or public school employing an eligible employee shall not discharge or 
threaten to discharge, demote, suspend or retaliate or discriminate in any manner, including using 
the employee's use of caregiver leave as a factor in the employee' s performance evaluation, against 
an eligible employee because that employee requests or uses caregiver leave in accordance with 
the state agency's or public school's general sick leave policy, files a grievance for violation,of the 
Public Employee Caregiver Leave Act, cooperates in an investigation or prosecution of an alleged 
violation of that act or opposes any policy or practice established pursuant to that act. © 

C.. Nothing in this section shall require a state agency or public school to provide sick leave to 
its employees. . 

D. The provisions of the Public Employee Caregiver Leave Act are Hanarelaciys and cumula- 
tive and are in addition to any other rights or remedies afforded by contract or under other provi- 
sion of law. The Public Employee Caregiver Leave Act does not prohibit a state agency or public 
school from providing greater sick leave benefits than are provided pursuant to that act. 

EK. Each state agency director and public school administrator shall adopt and promulgate poli- 
cies to implement the provisions of the Public Employee Caregiver Leave Act. These policies shall 
include, at a minimum, grievance procedures for according eligible employees recourse for viola- 
tions of the Public Employee Caregiver Leave Act. As used in this section, "state agency director" 
means: 

(1) the director of the state personnel office for those state agencies to which the provi- 
sions of the Personnel Act [Chapter 10, Article 9 NMSA 1978] apply; and 
(2) the director of a state agency to which the provisions of the Personnel Act do not apply. 


History: Laws 2019, ch. 177, § 7. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 177 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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10-16H-4.. Exemptions. ef B.dpSoRS .8e rolg 


18 The provisions of the Public Employee Caregiver Leave Act shall not apply to any ‘employs 
ment expressly exempted under rules adopted by the state personnel office or any other state 
agency. 

B,.. Nothing in the Public Employee ress es Leave Act shall be construed to ee adates dic 
minish or otherwise interfere with any, collective bargaining agreement, nor shall it be construed 
to invalidate, diminish or otherwise interfere with any party's power to collectively bargain for a 
collective bargaining agreement. 


History: wee 2019, ch. 177, § 8. 
Effective dates. — Laws 2019, ch. 177 contained gam 
effective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 17 


Miscellaneous Provisions 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


Sec. } Sec, 
10-17-1. County, municipal. ‘and educational boards; 10-17-8. Shortage compromises declared invalid; recov- 
monthly summary of minutes; contents. ery of full payment; limitation of action. 
10-17-2. Filing summary of minutes; furnishing to legal 10-17-9, Defaulting officers; auditor's piace of ac- 
newspapers, , count; purpose. 
10-17-3. Publication of list of bi beHaitites monthly. mTU- 17- 10. Prosecution for shortage; proof iequited: judg- 
10-17-4. County and precinct officers; monthly financial ment; execution. 
statements; audit. 10-17-11. Institution of shortage prosecution; admissible 
10-17-5, Delivery of lawbooks, records and documents to ©”: evidence. 
successors; exception. i 10- 11- 12. Willful neglect of duty; penalty: 
10-17-6. Repealed. : 
10-17-7. Shortages in accounts of public officers; compro- 
mise prohibited. 


10-17-1. [County, municipal and educational boards; monthly summary 
of minutes; contents.].. 


That on or before the 10th [tenth] day of each month there shall be prepared by each board of 
county commissioners in this state, by the council, commission or trustees of every city, town or 
village in this state, and by every board of education in this state, a summary of the minutes of all 
meetings held by such board during the preceding calendar month, such summary to mean a full 
and correct account of all business transacted by such boards and commissions, showing all mat- 
ters presented, the action taken thereon, or other disposition thereof, and a statement of all mon- 
ies received by any such boards or commissions during the preceding calendar month, showing the 
source from which received and the amount received from each source, and a detailed statement 
of all expenditures made during such preceding calendar month, including a list of all warrants 
issuéd, to whom issued, the amount of each warrant and the purpose for which the warrant was 
issued. 


ad 


History: Laws 1939, ch. 220, § 1; 1941 Comp., § 10- 
505; 1953 Comp. § 5-6-5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For annual publication of pro- 
ceedings of county commissioners, see 4-38-9 NMSA1978. 

For annual publication of receipts and expenditures of 
board of county commissioners, see 4-38-27 NMSA 1978. 

For publication of proceedings, see 14- 11- 11 NMSA 
1978. 


ANNOTATIONS 


Legislative intent. — There is nothing in this act in- 
dicating a legislative intent that it apply to the board of 


regents or other governing bodies of state colleges and 
universities, In the absence of any such expression, it 
must be presumed that the legislature intended that the 
act apply only to those boards and commissions specifi- 


cally mentioned. 1939-40 Op. Att'y Gen. No. 39-3110. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 
C.J.S. Counties §§ 84 to 86;.62 C.J.S. Municipal Corpora- 
tions § 409; 78 C.J.S. Schools and School Districts §§ 153, 
154. 
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10-17-2. [Filing summary of minutes; furnishing to legal newspapers.] 


Such summary of minutes shall be filed with the clerk of each board mentioned in Section 1 [10- 
17-1 NMSA 1978] hereof and such summary shall be a public record and open to.inspection of the 
public, provided, however, that a copy thereof shall be by the board or commission mailed to each 

and every legal newspaper published in the county for such use as such newspaper may see fit. 


History: Laws 1939, ch. 220, § 2; 1941 Comp., § 10- ANNOTATIONS 
506; 1953 Comp.,, § 5-6-6. ' 

Cross references. — For definition of "legal newspa- Am. Jur. 2d, A.L.R. and CulS. references. — 20 
per", see 14-11-2 NMSA 1978. C.J.S. Counties §§ 84 to 86; 62 C.J.S. Municipal Corpora- 


For publication of board proceédings, language require- tions § 409; 78 C.J.S. Schools and School Districts §$. 153, 
ments, see 14-11-11 NMSA 1978, 154, , 


10-17-3. Publication of list of expenditures monthly. 


On or before the 10th [tenth] day of each month there may be published in a legal newspaper 
published in the county where such’ board or commission ‘is situated, by the council, commission 
or trustees of every city, town or village in this state, and by every board of education in this state, 
a summary of expenditures made during the preceding calendar month; which shall include a list 
of the total expenditures during the month and the amount spent in connection with each budget- 
ary item and°a‘summary of all receipts; provided; however, that the publication herein mentioned 
shall be made only at the discretion of the council;commission or trustee of every city, town or vil- 
lage, and board of education in this state if they shall deem the said publication necessary in the 
ee interest. 


History: Laws 1939, ch. 220, § 3; 1941 Comp., § 10- re ‘ANNOTATIONS 


507; L ; 53 
Cane ee ri Sah Pr baht ABBR Be Be heds AR Publication not mandatory. — It is not mandatory 


that the commission make a monthly publication of its re- 
ceipts and expenditures, 1957-58 Op. Att'y Gen. No. 57-126, 
Cross references. — For payment for required publi- Am. Jur, 2d, A.L.R. and C.J.8. references. — 20 


f C.J.S. Counties §§ 84 to 86; 62 C.J.S. Municipal Corpora- 
eae Cee quniespal or ecnpol poate, vee Tt eas tions § 409; 79 C.J.S. Schools and School Districts § 345. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


10-17- 4. County and precinct officers; monthly financial statements; 
audit. 


All county and precinct officers except justices of the peace shall file monthly statements with the 
county clerk on the first Monday of each month, showing in detail the amounts of all public money 
received and disbursed by them: The statements shall be verified by the officers making them and 
the board of county commissioners shall audit and adjust them in accordance with the facts. | . 


History: 1953 Comp., § 5-6-8, enacted by ‘Laws ANNOTATIONS 


1961, ch. 212, § 10. iog@ aif 


§ 10, repealed 5-6-8, 1953 Comp., relating to filing of C.J.S, Counties § 196. 
monthly statements showing money received or disbursed 
by county officers, and enacted a new section. 


10-17-5. [Delivery of lawbooks, records and documents to successors; 
exception.|] 


All public officers of this state who may have received lawbooks, as such officers, are hereby re- 
quired to turn over the same to their successors, as also the records and all other documents rela- 
tive to their respective offices: provided, that the members of the legislature shall not be included 
in this section. 
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History: Laws 1854-1855; C.L. 1865, ch. 92, § 20; 
C.L. 1884, § 1741; C.L. 1897, § 2557; Code 1915, § 3985; 
C.S. 1929, § 96-135; 1941 Comp, § 10-510; 1953 Comp., 
§ 5-6-9. 

Cross references. — For county surveyor to ei ga 
books to successor, see 4-42-4 NMSA 1978. 

For county treasurer to deliver books and papers to suc- 
cessor, see 4-43-4 NMSA 1978. 


10-17-6. Repealed. 


Repeals. — Laws 1978, ch, 180, § 5, repealed 5-6-10, 
1953 Comp. (10-17-6 NMSA 1978), relating to delivery 


PUBLIC OFFICERS AND EMPLOYEES 


10-17-9 


For delivery of copies of 1978 Compilation to successor, 
see 12-1-4 NMSA 1978, 

For record books of county clerk delivered to successor, 
see 14-8-9 NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 211. 


of supreme court reports and statutes, effective March 6, 
1978. 


10-17-7. [Shortages in accounts of public. officers; compromise 


prohibited. ] 


It shall hereafter be unlawful for any state official, district:attorney, board of county commis- 
sioners or other official charged with the collection of any indebtedness, or the prosecution of any 
suit for the collection of any indebtedness due to, or claimed by the state, any county, city, town, 
precinct or school district, from any public official or the sureties on his official bond, to compro- 
mise, satisfy or discharge such indebtedness in favor of such official or sureties, except upon pay- 
ment in full of the amount elaimed to be due, or of the amount for which judgment is rendered by 
a court of competent jurisdiction. 


History: Laws 1893, ch. 5, § 1; C.L. 1897, § 3193; 
Code 1915, § 1864; C.S. 1929, § 39-113; 1941 Comp., 
§ 10-512; 1953 Comp., § 5-6-11. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
C.J.S. Officers and Public Employees § 215. 


10-17-8. [Shortage compromises declared invalid; recovery of full 
payment; limitation of action. ] 


Any compromise, satisfaction or discharge of indebtedness prohibited by the preceding section 
[10-17-7 NMSA 1978] of this article is hereby declared to be invalid, and shall not be held a bar to 
any suit for the collection thereof, and suit may be brought at any time within four years from the 
date of any such compromise, satisfaction or discharge to enforce the payment thereof, notwith- 
standing any existing law of limitation. 


History: Laws 1893, ch. 5, § 2; C.L. 1897, § 3194; 


Code 1915, § 1865; C.S. 1929, § 39-114; 1941 Comp., 


§ 10-513; 1953 Comp., § 5-6-12. 
ANNOTATIONS 


claims from the general statutes of limitation, whether 
existing at the time this act (10-17-7, 10-17-8 NMSA 
1978) was passed or subsequently enacted. State v. Roy, 
1937-NMSC-026, 41 N.M. 308, 68 P.2d 162. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 


Purpose of sections. — The object of this section C.J.S. Officers and Public Employees § 216. 


and 10-17-7 NMSA 1978 is to exclude a special’class of 


10-17-9. [Defaulting officers; auditor's transcript of account; purpose.] 


Whenever any revenue officer or other person responsible for public money has neglected or 
refused or shall in future neglect or refuse to pay over to the state treasurer the sum or balance ~ 
for which he is accountable, and which is due to the state, upon the settlement of his accounts, it 
shall be the duty of the state auditor to make a transcript of the account of such officer or person, 
with the state, showing the sum due the state by such officer or person, which said account shall 
be certified as true and correct, as taken from the books of the auditor, and shall be signed by 
said auditor and sealed with his official seal, and if he shall have no official seal, with his private 
seal, and the auditor shall transmit the same immediately, together with correct copies of any 
other document, bond, obligation or other instrument of writing, signed, sealed and certified as 
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aforesaid, to the district attorney or attorney general to be used in the prosecution of such judge, 
officer, individual and their sureties, if they have such sureties. 


History: Laws 1869-1870, ch. 39, § 1; C.L. 1884, ANNOTATIONS 
§ 2284; C.L. 1897, § 3195; Code 1915, § 1866; C.S, 1929, 
§ 39-115; 1941 Comp., § 10-514; 1953 Comp., § 5-6-13. Am, Jur. 2d, A.L.R. and C.J.S. references. — 67 


C.J.S. Officers and Public Employees § 215. 


10-17-10. [Prosecution for shortage; proof required; judgment; 
execution. | 


Such prosecution shall be brought for the whole sum due and the interest accrued, and it shall 
be sufficient to prove the amount of the debt, and the fact that the securities were the securities 
of the said officer or individual prosecuted, and judgment shall be given against said officer or in- 
dividual and their said securities for the sum so due and interest according to law, and execution 
shall thereupon be issued against all the parties so tried, in favor of the state. 


History: Laws 1869-1870, ch. 39, § 2; C.L. 1884, ANNOTATIONS 
§ 2285; C.L. 1897, § 3196; Code 1915, § 1867; C.S. 1929, 

39-116; 1941 C $10 5;1 = -14, Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 
4 ee een eee C.J.S. Officers and Public Employees § 216. 


10-17-11. [Institution of shortage prosecution; admissible evidence.] 


When any party shall be liable to be prosecuted under the provisions of this and the two preced- ~ 
ing sections [10-17-9, 10-17-10 NMSA 1978], it shall be the duty of the district attorney to imme- 
diately commence a suit in favor of the state against said party and his securities for the sum due 
and interest according to law, and in the trial of any cause now or that may be hereafter pending 
against any officer or person and their securities, the certified transcript of the account of said 
officer or individual provided for by said sections and the certified copies of any other document, 
bond, obligation or other instrument of writing sealed, signed and certified in conformity with the 
said sections, or the originals, shall be admitted as evidence of such debt or liability of said officer 
or individual, and their securities, and the court trying the cause shall give judgment and issue 
execution in conformity to said evidence. 


History: Laws 1869-1870, ch. 39, § 3; C.L. 1884, ANNOTATIONS 
§ 2286; C.L. 1897, § 3197; Code 1915, § 1868; C.S. 1929, 
§ 39-117; 1941 Comp., § 10-516; 1953 Comp., § 5-6-15. Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 


C.J.S. Officers and Public Employees § 216. 


10-17-12. [Willful neglect of duty; penalty. | 


When any duty is or shall be enjoined by law upon any public officer, or upon any person hold- 
ing any public trust or employment, every wilful [willful] neglect to perform such duty, where no 
special provision shall have been made for the punishment of such delinquency, shall be deemed a 
misdemeanor, punishable by imprisonment in the county jail for not less than ten nor more than 
sixty days or by a fine of not less than $100, nor more than $500. 


History: 1941 Comp., § 10-517, enacted by Laws ANNOTATIONS 
1951, ch. 13, § 1; 1953 Comp., § 5-6-16. 
Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references. — 67 
inserted by the compiler and is not part of the law. C.J.S. Officers and Public Employees §§ 255 to 263. 
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CHAPTER 11 


Intergovernmental Agreements and Authorities 


Art,. 
1. Joint Powers Kin titedts 11-1-1 to 11-1-7 
2. Commission on Intergovernmental Cooperation, 11-2-1 to 11-2-4 
3. Regional Housing Authorities, Repealed 
3A. Regional Housing Law, 11-3A-1 to 11-3A-31 
4. Housing Authority, Repealed 
5. Bicentennial Grant-in-Aid, 11-5-1 to 11- 5-3 ot 
6. New Mexico Community Assistance, 11-6-1 to 11-6-9 
6A. Local DWI Grant Program, 11-6A-1 to 11-6A-6 
7. Interstate Compact on Mental Health, 11-7-1 to 11-7-5 
8. Compact for Education, 11-8-1 to 11-8-11 
8B. Interstate Compact on Educational Opportunity for Military Children, 
11-8B-1 to 11-8B-2 
9. Western Interstate Nuclear Compact, 11-9-1 to 11-9-3, 
9A. Low-Level Radioactive Waste, 11-9A-1 to 11-9A-3 
10. Western Regional Cooperation in Higher Education Compact, 11-10-1 to 11-10-3 
11. Interstate Mining, Repealed 
12. Interstate Agricultural Grain Marketing, Repealed | 
13. Indian Gaming Compact, 11-13-1 to 11-13-2 
138A, Compact Negotiation, 11-13A-1 to 11-13A-5 
14, Multistate Highway Transportation Agreement, 11-14-1 to 11-14-6 
15. Emergency Management Assistance Compact, Recompiled 
16. Wildlife Violator Compact, 11-16-1 to 11-16-12 
17. Rights of Way Agreements with Navajo Nation, 11-17-1 to 11-17-2 
18. State-Tribal Collaboration Act, 11-18-1 to 11-18-5 
19. Interstate Insurance Product Regulation Compact, 11-19-1 
20. Interstate Mining Compact, 11-20-1 to 11-20-4 


ARTICLE 1 


- Joint Powers Agreements 


Sec. Sec. 

11-1-1. Short title. 11-1-4, Terms and conditions of joint agreements. 

11-1-2. Definitions. 11-1-5. . Powers of administering agency under agreement. 

11-1-3. Authority to enter into agreements; approval of 11-1-6. Privileges and immunities, exemptions, benefits. 
the secretary of finance and administra- 11-1-7, Power to issue revenue bonds. 


tion required. 


This act [11-1-1 through 11-1-7 NMSA 1978] may be cited as the "Joint Powers Agreements Act." 


History: 1953 Comp., § 4-22-1, enacted by Laws coordinated effort to be undertaken by separate govern- 
1961, ch. 135, § 1. mental units. 1969 Op. Att'y Gen. No. 69-127. 
Cross references, — For the Planning District Act, see Law reviews. — For comment, "Tribal-State Relations: 
4-58-1 NMSA 1978 et seq. Time For Constitutional Stature?", see 26 N.M.L.Rev. 293 
1996). 
ANNOTATIONS ( 


Legislative intent. — The intent of the legislature in 
the Joint Powers Agreements Act was to allow a joint and 
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11-1-2 INTERGOVERNMENTAL AGREEMENTS AND AUTHORITIES 11-1-3 


11-1-2. Definitions. 


As used in the Joint Powers Agreements Act: 

A. "public agency" means the federal government or a federal,department, agency or instru- 
mentality; this state, another state or a state department, agency or instrumentality; an Indian 
nation, tribe or pueblo; a subdivision of an Indian nation, tribe or pueblo that has authority pursu- 
ant to the law of that Indian nation, tribe or pueblo to enter into joint powers agreements directly 
with the state; a county, municipality, public corporation or public district of this state or another 
state; a New Mexico educational institution specified in Article 12, Section it of the woraphakins) of 
New Mexico; and a New Mexico school district; ~’ ni iomH4 

B. "agreement" means a written contractual agreement diftet ba into betwoed two or more pub- 
lic agencies subject to a constitutional or legislative restriction imposed upon any. of the contract- 
ing public agencies, but the Joint Powers Agreements Act does not authorize an interstate water 
supply agreement or limit the powers of an interstate‘water compact commission, the interstate 
stream commission or the state engineer, and it does not limit the powers of a state agency or 
political subdivision to enter into agreements wit the interstate stream commission or the ante 
engineer; fcr : 

C. "bonds" means revenue bonds; ©’ ; i | 

D. "bondholder" means a person who is the bearer of an outatandifid bond « or the’ owner of 
bonds that are at the time registered to other than the bearer; 

E. "indenture" means the instrument providing the terms’ and ebinditiins for the issuance of 
the bonds and may be a resolution, order, agreement or other instrument; and 

F, "instrumentality" means a public corporate entity created by state law but that is not sub- 
ject to the general laws of the state and is not a state agency or department. 


’ "provided that nothing in" following "contracting public 
agencies", substituted "does not" for "shall be construed 


History: 1953 Comp., § 4-22-2, enacted by Laws 
1961, ch. 135, § 2; 1963, ch. 253, § 1; 1977, ch. 128, §.1; 


1984, ch. 88, § 1; 1998, ch. 68, § 3; 1999, ch. 100, § 1; 2009, 


ch, 153, § 1. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, after "instrumentality; this:state", changed "an 
adjoining" to "another" and after "district of this state or", 
changed "an adjoining" to the word "another". 

The 1999 amendment, effective June 18, 1999; in Sub- 
section A inserted "nation" and inserted the language he- 
ginning "a subdivision" and ending "the state". 

The 1998 amendment, effective July 1, 1998, in Sub- 
section A, inserted "or instrumentality" following "agency", 
twice, substituted "a New Mexico" for "it also specifically 
includes any state" and "a New Mexico" for "any", and de- 


to" following "Act", deleted "to" following "agreement or", 
deleted "or to" following "state engineer", and inserted 
"and it does not" preceding limit the powers"; in Subsec- 
tion D, deleted "revenue" following "outstanding"; deleted 
former Subsection E defining governing body and redes- 
ignated former Subsection F as Subsection E; deleted for- 
mer Subsection G defining project; added present Subsec- 
tion F; and made minor stylistic changes throughout the 
section. 

The 1984 amendment inserted "an Indian tribe or 


’ pueblo" and substituted "of this state" for "or this geo in 


Subsection A and deleted "revenue" preceding "bonds" i 
Subsections F and G, 


> 


leted "in this state" at the end; in Subsection B, deleted 


11-1-3. Authority to enter into agreements; approval of the secretary of 
finance and administration required. 


If anion by their legislative or other governing bodies, two or more public agencies pee agree- 
ment may jointly exercise any power common to the contracting parties, even though one or more 
of the contracting parties may be located outside this state; provided, however, nothing contained 
in this Joint Powers Agreements Act shall authorize any state officer, board, commission, depart- 
ment or any other state agency, institution or authority, or any county, municipality, public corpo- 
ration or public district to make any agreement without the approval of the secretary of finance 
and administration as to the terms and conditions thereof. Joint powers agreements approved by 
the secretary of finance and administration shall be reported to the state board of finance at its 
next regularly scheduled public meeting. A list of the approved agreements shall be filed with the 
office of the state board of finance and made‘a part of the minutes, 


History: 1953 Comp., § 4-22-3, enacted by Laws 
1961, ch. 135, § 3; 1977, ch. 128, § 2; 1983, ch. 301, § 24. 


The 1983 Aiendmants micintiy July 1, 1983, sub- 
stituted “secretary of finance and administration" “for 
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11-1-4 / JOINT POWERS AGREEMENTS. . pice 11-1-4 


“director of the department of finance. and administra- over a corporation which was. authorized to operate a 
tion" in the catchlineand:in two places in the section. gas public utility system, and which was jointly:owned 
ANNOTATIONS and jointly controlled by three cities. Other than those 


financial matters which might possibly come before the 


Memorandum of understanding is not a joint . gawd of finance, the major item. concerning the corpora- 
powers agreement where it was not executed by the ion which was subject to the control of the state board 


livestock board in an open meeting, it did not violate the _... of finance was the joint powers agreement creating such 
Joint Powers Agreement Act, and it did not have to be ap- corporation. 1966 Op. Att'y Gen. No. 66-07. 
proved by the secretary of the department of finance and’, _Constitutionality. — The appointment, under author- 
administration. Paragon Found., Inc. v. N.M. Livestock ity of the Joint Powers Agreements Act, of a.district judge 
Bd., 2006-NMCA-004, 138 N.M, 761, 126 P.3d 577, cert, to be chairman of a joint commission for consolidation of 
denied 2006-NMCERT.001, 139 N.M. 272, 131 P.3d 659. ‘’’ two municipalities does not contravene the constitution, 
Agreements with federal government. — Members There’ is no incompatibility, inconsistency or subordina- 
of water commission had authority under the Joint Pow- tion, and no interference, The fact that some day an action 
ers Agreement Act to form the commission and contract of the commission might be before a court was not enough 
with the United States bureau of reclamation for the ac- __- t@ make the positions incompatible. 1968 Op. Att'y Gen. 
quisition of a water supply; the members' "common au- ** No, 68-67... 
thority" existed under 72-14-28 NMSA 1978. San Juan Agreements with federal government, — The Joint 
Water Comm'n v. Taxpayers & Water Users of San Juan Powers Agreements Act authorizes agreements with the 
County, 1998-NMSC-050, 116 N.M. 106, 860 P.2d 748, “federal government of the ‘type contemplated under 40 
Not applicable to gaming compacts with Indian U.S.C. § 484 (now 40 US.C. $549). 1964 Op. Att'y Gen. 
tribes. — The governor is not a "public agency" within No. 64-138. : 
the meaning of the Joint Powers Agreement Act and did Agreements relating to surplus property, — The 
not have authority thereunder to enter into compacts and state department of finance and administration by broad 
revenue-sharing agreements with Indian tribes which general statutory provision has the authority to enter into 
would permit gaming on Indian lands pursuant to the fed- contractual agreements with the federal government, sub- 
eral Indian Gaming Regulatory Act. State ex rel. Clark v. ject to approval of such agreements by the state board of 
Johnson, 1995-NMSC-048, 120 N.M. 562; 904 P.2d 11. finance (now by the secretary of finance and administra- 
Generally. — Formerly, this was the only statutory sec- tion), for acquisition, administration and disposition of 
tion which gave the state board of finance specific control surplus property, 1964 Op. Att'y Gen. No. 64-138. (See now 
(now held by the secretary of finance and administration) surplus property powers of the general services depart- 


ment, 15-4-2 NMSA 1978.) 


11-1-4. Terms and conditions of joint agreements. 


A. Every agreement executed by one or more public agencies shall clearly specify the purpose 
of the agreement or for any power which:is to be exercised. The agreement shall provide for the 
method by which the purpose will be accomplished and the manner in which any power will be 
exercised under such agreement. 

B. The parties to the agreement may provide therein that: 

» (1) contributions from the funds of the public agencies may be made for the purpose set 
forth i in the agreement; or 

(2) payments of public funds may be made to defray cost of such agreement; or 

(3) advances of public funds of the public agencies be made for the purpose set forth in the 
agreement and that such advances be repaid as provided in such agreement. 

C. The agreement may provide that funds be paid to and disbursed by the agency agreed upon 
by the public agencies under the terms of the agreement. 

D. The agreement shall provide for strict accountability of all receipts and disbursements. 

E. The agreement may be continued for a definite term or until rescinded or terminated, and 
may provide for the method by which it may be rescinded or terminated by any party. 

F. The agreement shall provide for the disposition, division or distribution of any property ac- 
Anaad as the result of the joint exercise of powers, and shall further provide that after the comple- 
tion of the agreement's purpose any surplus pics on peat shall be returned in eens to the 
contributions made. 

G. Ifthe purpose set forth in [the] agreement is the eset erred constraction or pebeaint of a 
revenue-producing facility, the agreement may provide: 

(1) for the repayment or return to the parties of all or any part of any contributions, pay- 
ments or advancements made by the parties pursuant to such agreement;and  — 
(2) for payment to the parties of any sum derived from the revenues of such facilities. 

H. Payments, repayments or returns to a public agency shall be made at the time and in the 

manner specified in the agreement. 
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11-1-5 INTERGOVERNMENTAL AGREEMENTS AND AUTHORITIES . 11-1-7 


History: 1953 Comp., § 4-22-4, enacted wh Laws Bracketed material. — The bracketed material was 
1961, ch. 135, § 4. inserted by the compiler and it is not part of the law. 


11-1-5. Powers of administering agency under agreement. 


A. The agency provided by the agreement to administer or execute the agreement may 
be one of vir parties to the agreement ora commission or board constituted pursuant to Hae 
agreement. 

B.. The administering agency under any such agreement shall be considered under the pro- 
visions of this Joint Powers ‘sara Act as an entity separate from the perties to such 
agreement. 

C. The agency shall possess the common power specified in the agreement and may exercise it 
in the manner or according to the method provided in the agreement, subject to any of the restric- 
tions imposed upon the manner of exercising such power of one of the contracting public agencies 
or such restrictions of any public agency participating which may be designated or incorporated in 
the agreement. 


. History: 1958 Comp., § 4-22-5, enacted by Laws ° ANNOTATIONS 


1961, ch. 18 ; : ‘ 
‘ hae Scope of powers. — A development district created 


pursuant to the Joint Powers Agreements Act may only 
exercise powers common to the contracting parties. 1969 
Op. Att'y Gen. No. 69-127. 


11-1-6. Privileges and immunities, exemptions, benefits. 


All of the privileges and immunities from liability, exemptions from laws, ordinances and rules, 
all pension, relief, disability, workmen's compensation and other benefits which apply to the activ- 
ity of officers, agents or employees of any such public agency when performing their respective 
functions within the territorial limits of their respective public agencies, shall apply to them to the 
same extent while engaged in the performance of any of their functions and duties extraterritori- 
ally under the provisions of the Joint Powers Agreements Act. 


History: 1953 Comp., § 4-22-6, enacted by Laws under the joint project. Thus, participation by an of- 
1961, ch. 135, § 6. ficial previously covered by the Public Employees Re- 
tirement Act [Chapter 10, Article 11 NMSA 1978] does 


ANNOTATIONS not remove him from continued participation in the 

Scope of section. — This section goes no further retirement system, but it does nothing whatever to 

than to provide that an official of a participating mem- confer or transfer participation to other officials who 

ber of the joint project does not lose his privileges, im- are not so covered by the system. 1970 Op. Att'y Gen. 
munities or benefits during the time that he is serving No. 70-58. 


11-1-7. Power to issue revente bonds. 


In addition to other powers, any agency, commission or board provided for by a joint powers 
agreement pursuant to this Joint Powers Agreements Act may issue revenue bonds to pay the 
cost and expenses of acquiring or constructing any structures, facilities or equipment neces- 
sary to effectuate the purposes of the agreement; provided, however, such authority shall be 
subject to the provisions of the Joint Powers Agreements Act and the constitutional provisions 
of this state. 


History: 1953 Comp., § 4-22-7, enacted by Laws 
1961, ch. 135, § 7. 
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11-2-1 COMMISSION ON INTERGOVERNMENTAL COOPERATION 11-2-3 


ARTICLE 2 


Commission on Intergovernmental Cooperation 


Sec. Sec, 
11-2-1._ Commission on intergovernmental cooperation. 11-2-3. Appointment of delegations and committees: 
11-2-2. Duties of commission. 11-2-4, Council of state governments; joint governmental 


agency. 


11-2-1. Commission on intergovernmental cooperation. 


There is created the "commission on intergovernmental cooperation." The members and officers 
of the legislative council are ex-officio members and officers of the commission, and the director of 
the legislative council service is ex-officio executive secretary of the commission. 


History: 1953 Comp., § 4-6-4, enacted by Laws Cross references. — For legislative council service, see 
19638, ch. 90, § 1. 2-3-2 NMSA 1978. 

Repeals and reenactments. — Laws 1963, ch. 90, § 
1, repealed 4-6-4, 1953 Comp., and enacted a new section. 


11-2-2. [Duties of commission. | 


It shall be the function of this commission: ) 

A. to carry forward the participation of this state as a member of the council of state govern- 
ments; 

B, to encourage and assist the legislative, executive, administrative and judicial officials and 
employees of this state to develop and maintain friendly contact by correspondence, by conference 
and otherwise, with officials.and employees of the other states, of the federal Ah tea nee and of 
local units of government; 

C. to endeavor to advance cooperation between this state and other units of government when- 
ever it seems advisable to do so by formulating proposals for, and by facilitating: 

(1) the adoption of compacts; 

(2) the enactment of uniform or reciprocal statutes; 

(3). the adoption of uniform or reciprocal administrative rules and regulations; 

(4) the informal cooperation of governmental offices with one another; 

(5) the personal cooperation of i pues officials and employees with one another, 
individually; 

(6) the interchange and clearance of research and information; and 

(7) any other suitable process; 

D. in short, to do all such acts as will, in the opinion of this commission, enable this state to do 
its part - or more than its part in forming a more perfect union among the various governments in 
the United States and in developing the council of state governments for that purpose. 


History: Laws 1937, ch. 64, § 6; 1941 Comp., § 3-506; Bracketed material. — The bracketed material was 
1953 Comp., § 4-6-6, inserted by the compiler and is not part of the law. 


11-2-3. [Appointment of delegations and committees. ] 


The commission shall establish such delegations and committees as it deems advisable, in order 
that they may confer and formulate proposals concerning effective means to secure intergovern- 
mental harmony, and may perform other functions for the commission in obedience to its decisions. 
Subject to the approval of the commission, the member or members of each such delegation or 
committee shall be appointed by the chairman of the commission. State officials or employees who 
are not members of the commission on intergovernmental cooperation may be appointed as mem- 
bers of any such delegation or committee, but private citizens holding no governmental position 
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11-2-4 INTERGOVERNMENTAL AGREEMENTS AND AUTHORITIES 11-3-5 


in this state shall not be eligible. The commission may provide such other rules as it considers 
appropriate concerning the membership and the functioning of any such delegation or committee. 
The commission may provide for advisory-boards:for itself and for its various delegations and com- 
mittees, and may authorize private citizens to serve on such boards. 


History: Laws 1937, ch. 64, § 7; 1941 nen -» § 3-507; Bracketed material. — The bracketed material was 
1953 Comp.,, § 4-6-7. inserted by the compiler and is not part of the law. 
11-2-4, [Council of state governments; joint governmental agency. ] 


The council of state governments is hereby declared to be a joint governmental agency of this 
state and of = other states which cooperate paige it. 


History: Laws 1937, ch. 64, § 10; 1941 Comp., §'3- Bracketed material. — The bracketed material was 
510; 1953 Comp., § 4-6-10. inserted by the compiler and is not part of the law. 
ARTICLE 3 
Regional Housing Authorities 

Sec. Sec. 

11-3-1. Repealed. 11-3-4. Repealed. 

11-3-2. Repealed. 11-3-5. Repealed. 

11-3-3. Repealed. 11-3-6, Repealed. 


11-3-1. Repealed. 


Repeals. — Laws 1994; ch. 132, § 31 repealed 11-3-1 1993° NMSA 1978 on NMOneSource.com. For. present 
NMSA 1978, as enacted by Laws 1967, ch. 196, § 1, re- comparable provisions, see Chapter 11, Article 3A NMSA 
lating to regional housing authorities created, effective 1978. 

May 18, 1994. For provisions of former section, see the 


11-3-2. Repealed. 


Repeals. — Laws 1994, ch. 182, § 31 repealed 11-3-2 May 18, 1994. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 1967, ch. 196; § 2, re- ‘19938 NMSA $1978 on’ NMOneSource.com. For present 
lating to powers of authority in board of commissioners, __,, comparable provisions, see Chapter 11, Article 3A NMSA 
appointment of board of authorities and terms, effective 1978. 


11-3-3. Repealed. 


Repeals, — Laws 1994, ch, 182, § 31 repealed 11-3-3 provisions of Arne section, see the 1993 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1967, ch. 196, § 3, relat- NMOneSource.com. For present “comparable provisions, 
ing to organization of boards and compensation of com- see Chapter 11, Article 3A NMSA 1978. 


missioners and employees, effective May 18, 1994, For 


11-3-4. Repealed. 

Repeals, — Laws 1994, ch. 182, § 31 repealed 11-3-4 of former section, see the 1993 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1967, ch. 196, § 4; relat- © Sowrce.com. For present comparable provisions, seé Chap- 
ing to jurisdiction, effective May 18, 1994. For provisions . ter 11, Article 3A NMSA 1978. 

11-3-5. Repealed. 


Repeals. — Laws 1994, ch. 182, § 31 repealed hie fe provisions of former section, see the 1993 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1967, ch. 196, § 5, re- NMOneSource.com. For present comparable ehibhegin ts 
lating: to conflict of interest; effective May/18,,1994, For ©. see Chapter 11, Article 3A NM niin 
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11-3-6 REGIONAL HOUSING LAW 11-3A-2 


11-3-6. Repealed. 


Repeals. — Laws 1994, ch, 132, § 31 repealed 11-3-6 . 1994, For provisions of former section, see the 1993 NMSA 
NMSA 1978, as enacted by Laws 1967, ch. 196, § 6, re- 1978 on NMOneSource.com. For present comparable pro- 
lating to powers, duties and limitation, effective May 18, visions, see Chapter 11, Article 3A NMSA 1978. 

ARTICLE 3A 
® uJ 
Regional Housing Law 

Sec. Sec. 
11-3A-1. Short title. - 11-3A-18. Repealed. 
11-3A-2. Finding and declaration of necessity. 11-3A-19. Remedies of an obligee, 
11-3A-3, Definitions. 11-3A-20, Additional remedies conferrable to an obligee. 
11-3A-4, Regional housing authorities created. 11-3A-21. Exemption of property from execution sale. 
11-3A-5. Jurisdiction. 11-3A-22. Exemption of property from taxation. 
11-3A-6. Powers of regional housing authority’in board 11-8A-23. Aid from state or federal government. 

of commissioners; appointment of board of 11-3A-24, Cooperation in undertaking housing. projects 

regional housing authorities; terms. and affordable housing programs. 
11-3A-7. Powers. 11-3A-25. Procedure for exercising powers. ~ 
11-3A-8. Requirements respecting lease: 11-3A-26. Supplemental nature of the regional housing 
11-3A-9. Nonprofit corporations, law. 
11-3A-10. Prohibited actions. 11-3A-27. Repealed. 
11-3A-11. Repealed. 11-3A-28. Law controlling. 
11-3A-12. State policy; operation not for profit. 11-3A-29. Temporary provision; continuation of regional 
11-3A-13. Sales, rentals and tenant selection. housing authorities and boards of commis- 
11-3A-14. Repealed. sioners. 
11-3A-15. Repealed. 11-3A-30. Financial and operational oversight. 
11-3A-16. Repealed. 11-3A-31. Transitional provisions; commissioners; con- 
11-3A-17. Repealed. tracts and agreements. 


Chapter 11, Article 3A NMSA 1978 may be cited as the "Regional Housing Law". 


History: Laws 1994, ch. 182, § 1; 1995, ch. 191, § 1. The 1995 amendment, effective June 16, 1995, substi- 

Compiler's notes. — Laws 1995, ch: 191, § 25, effective tuted "Chapter 11, Article 3A NMSA 1978" for "This act". 
June 16, 1995, repealed Laws 1994, ch. 132, § 30, which | 
provided for the repeal of this section on July 1, 1995. ANNOTATIONS 

Cross references. — For the Municipal Housing Law, Am. Jur. 2d, A.L.R. and C.J.8. references. — 81A 
see Chapter 3; Article 45 NMSA 1978. OS, States §§ 82, 133, 134, 136 to 140. 


For the Mortgage Finance Authority Act, see Chap- 
ter 58, Article 18 NMSA 1978. 


11- 3A-2. Finding and declaration a necessity. 


It is declared that: 
A. unsanitary and unsafe dwelling accommodations exist. in the state; 
.B.. low- and moderate-income persons are forced to reside in unsanitary and unsafe accommo- 
dations; 
C. within the state: 
(1) there is a shortage of safe and sanitary dwelling accommodations available at rents 
that low- and moderate-income persons can afford; 
(2). low- and moderate-income persons are forced to occupy seine at oT congested dwell- 
ing accommodations; and 
(3) these conditions cause an.increase in,and spread of disease and crime and constitute a 
menace to the health, safety, morals and welfare of the residents of the state and impair economic 
values; 
D.._ excessive and disproportionate expenditures of public funds for crime prevention and, pun- 
ishment, public health and safety, fire and accident protection and other public services and facili- 
ties are necessitated; 
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11-3A-3 INTERGOVERNMENTAL AGREEMENTS AND AUTHORITIES 11-3A-3 


E. private enterprise alone cannot meet the need or resolve the problems inherent in provid- 
ing appropriate, safe, sanitary and sufficient housing for low- and moderate-income persons, and 
public participation in construction. of low- and moderate-income housing does not compete with 
private enterprise; . te 

F. demolition, replanning, peconseructiont or PerovEnon apr aneemiter? and unsafe housing and 
acquisition of land to provide safe and sanitary dwellings for low- and moderate-income persons 
are in the public interest and are essential state ant local governmental functions requiring ex- 
penditures of public money; and ) 

G. it is in the public interest that work on Oractt for demolition, planning, reconstruction, 
renovation and land acquisition for provision of safe and sanitary dwellings for low- and moderate- 
income persons be started immediately in order to relieve the housing shortage that has reached 
emergency status, and it is‘a necessity that the Regional Housing Law be continued to eetio that 
emergency. 


History: Laws 1994, ch. 132, § 2; 1995, ch. 191, §-2; -The 1995.amendment, effective June 16, 1995, divided 


2009, ch. 48, § 1. Subsection C to form paragraphs, added "low-income" at 
Compiler's notes, — Laws 1995, ch. 191, § 25, effective the beginning of Paragraph (2) and "these" at the begin- 
June 16, 1995, repealed: Laws 1994, ch. 132, § 30, which ning of Paragraph (3), deleted "these conditions necessi- 
provided for the repeal of this section on July 1, 1995. tate" from the beginning: and added "are necessitated" at 
The 2009 amendment, effective March 31, 2009, in Sub- the end of Subsection D, rewrote Subsections HE, F and G, 


sections B, C, E, F and G added "moderate-income persons". and made minor stylistic changes throughout the section. 


11-3A-3. Definitions: 


As used in the Regional Housing Law: 

A. "affordable housing" means housing that serves the needs of low- end moderate-income 
persons; 

B. "affordable housing programs" means an ongoing delivery system of affordable housing ser- 
vices that assists persons of low- and moderate-income; 

C. "federal government’ includes the United States of America, programs of the United States 
department of housing and urban development, the farmers home administration and rural devel- 
opment administration of the United States department of agriculture or housing programs or any 
other agency or instrumentality, corporate or otherwise, of the United States. of America; 

D. "housing project" means an undertaking of an authority to: . 

(1) demolish, clear or remove buildings from any slum area. The undertaking may em- 
brace the adaptation of the area to public purposes, including parks’ or other recreational or com- 
munity purposes; or 

(2) provide decent, safe and sanitary dwellings, apartments, single-family dwellings or 
other affordable living accommodations for low- and moderate-income persons. The undertaking 
may include buildings, land, equipment, facilities and other; real or personal property for neces- 
sary, convenient or desirable appurtenances, streets, sewers, water service, parks, site prepara- 
tion or gardening or administrative, community, health, recreational, welfare or other purposes. 
"Housing project" also may be applied to the planning of buildings and improvements, acquisition 
.of property or existing structures, demolition of existing structures, construction, reconstruction, 
alteration and repair of improvements or buildings or any other work Rotor to complete hous- 
ing projects; 

-E. "indebtedness" means any note, interim certificate; debenture or other HE Lpatls to be is- 
sued pursuant to the Regional Housing Law; 

F. "local housing authority" means any municipal or "BOURNE housing Bath oviéy established by 
a municipality or county; 

G. "local public body" means any bspeicti eae caging ie ral te or other athe 
subdivision of the state; | 

H. "low-income person" means any agar couple or ae whose gross income does not 
exceed eighty percent of the person's particular area median income and who cannot afford to pay 
more than thirty-five percent of gross‘annual income for housing rent or eo payments; ora 
low-income person as defined by the federal government; 
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11-3A-4 


REGIONAL: HOUSING LAW 


11-3A-5 


I. "moderate-income person" means any individual, couple or family whose gross annual in- 
come is not less than eighty percent of the person's particular area median income and does not 
exceed one hundred twenty percent of the area income; 


J. "obligee" means: 


(1) aholder of indebtedness issued pursuant to the Regibrial Hangine baie ora tiiitad for 


the holder:of debt; 


(2)a lessorleasing to a fogidiial housing eaibotinn or a local housing authority property used 
in connection with a housing project:or any assignee of a lessor's interest or partial interest; or 

(8) the federal government when it is a party to a contract with a regional housing author- 
ity or a local housing authority in regard to a housing project; 

K. "real property" includes all lands, including improvements and fixtures on the land, prop- 
erty of any nature appurtenant to or used in connection with the land and every estate, interest 
and right, legal or equitable, in the land, including terms for years and liens by way. of judgment, 
mortgage or other instrument and the indebtedness secured by the lien; 

L. . "regional housing authority" means any regional housing authority or a nonprofit housing 
corporation approved pursuant to Section 11-3A-9 NMSA 1978; and 

M:. "slum" means any area where dwellings predominate, which by reason of dilapidation, 
overcrowding, lack of ventilation, light or sanitary facilities or any combination of these factors is 


detrimental to safety, health or morals. 


History: Laws 1994, ch. 132, § 3; 1995, ch. 191, § 3; 
2007, ch. 50, § 1; 2009, ch. 48, § 2... 

Compiler's notes. — Laws 1995, ch, 191, § 25, effective 
June 16, 1995, repealed Laws 1994, ch, 132, § 30, which 
provided for the repeal of this section on J uly 11995... 

The 2009 amendment, effective March,31, 2009, de- 
leted former Subsection A, which defined, "authority" de- 
leted former Subsection B, which defined "bond"; added 
Subsections A, B, E, F, I and L; in Paragraph (2) of Subsec- 
tion D, added "moderate-income persons"; in Subsection 
H, changed "thirty percent of gross income" to "thirty- 
five percent of gross annual income"; and in Subsection 


J, added "regional housing authority" and "local housing = 


authority". 


The 2007 amendment, effective March 28, 2007, 
changed the definition of "bond" to mean bonds issued by 
the New Mexico mortgage finance authority. 

The 1995 amendment, effective June 16, 1995, deleted 
“or ‘housing authority preceding "means" in Subsection 
A, rewrote Subsection B, substituted the language begin- 
ning "programs of" and ending "housing programs’ for "the 
public housing administration" in Subsection C, deleted 
Subsection D, which defined "slum", redesignated former 
Subsection E as Subsection D, substituted "or buildings or 
any other work performed to complete housing projects" 
for "and all other work in connection therewith" at the end 
of Subsection D, added Subsection E, rewrote Subsections 
F and G, substituted "other instrument" for "otherwise" 
in Subsection H, rewrote Subsection I, and made minor 
stylistic changes throughout the section. 


11-3A-4. Regional housing authorities created. 


Three regional housing authorities are created for the state of New Mexico as follows: 

A. the northern regional housing authority that shall include Cibola, Taos, McKinley, Rio ‘Ms 
riba, San Juan, San Miguel, Mora, Los Alamos, Colfax and Sandoval counties;. 

B. the eastern regional. housing authority that shall include Chaves, De Baca, Eddy, Guada- 
lupe, Harding, Lea, Lincoln, Otero, Quay, Roosevelt, Union and Curry counties; and 

C. the western regional housing authority that shall include Grant, Hidalgo, Luna, Sierra, So- 


corro, Catron, Torrance and Valencia counties. 


History: Laws 1994, ch. 132, § 4; 2009, ch. 48, § 3. 
Compiler's notes. — Laws 1995, ch. 191, § 25, effective 


June 16, 1995, repealed Laws 1994, ch. 132, § 30; which 


provided for the repeal of this section on July 1, 1995. 
The 2009 amendment, effective March 31, 2009, at 
the beginning of the first sentence, changed "Seven" to 


LiSA.5dusisdiction. 


"Three"; deleted the former second sentence, which pro- 
vided that the areas of the seven regional housing au- 
thorities are coextensive with the boundaries of the seven 
housing regions; deleted former Subsections A through 
G, which listed the counties in each housing region; and 
added Subsections A through C. 


A. The regional housing authorities created pursuant to Section 11- 3A-4 NMSA 1978 shall 
operate within the specified area of their region except for any, portion within the territorial 
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11-3A-6 INTERGOVERNMENTAL AGREEMENTS AND AUTHORITIES 11-3A-6 

boundary of a municipality or county that has established a local housing authority. If the govern- 
ing body of a municipality or county that has established a local housing authority consents by 
resolution to have the regional housing authority take action within the territory that would be 
excluded pursuant to this section, the regional housing authority may enlarge its jurisdiction to 
include that territory. 

B. A subsequent withdrawal of consent by resollition of a governing body of a municipality 
‘or county that has established a local housing authority shall not prohibit the development and 
operation of any housing projects initiated within the territorial boundary of that municipality or 
county by the regional housing authority prior to the date of the resolution withdrawing consent, 
except upon terms that are mutually agreed upon. between the regional housing authority and the 


governing body of the municipality or county. 


History: Laws 1994, ch. 182, § 5; 1995, ch. 191, § 4; 
2005, ch. 343, § 1; 2007, ch. 50, § 2; 2009, ch, 48, § 4. 

Compiler's notes, — Laws 1995, ch. 191, § 25, effective 
June 16, 1995, repealed Laws ‘1994, ch. 182, § 30, which 
provided for the repeal of this section on July 1, 1995. 

The 2009 amendment, effective March 31, 2009, com- 
pletely rewrote the section. 

The 2007 amendment, effective March 28, 2007, lim- 
ited the operation of a regional housing authority to the 
area of its housing region. 

The 2005 amendment, effective June 17, 2005, pro- 
vided that a regional housing authority and a municipal 
or county housing authority or agency may each exercise 
jurisdiction over common areas pursuant to a resolution 
enacted by a municipality or a county; and deleted the 
former provision which provided that a regional authority 
could take action in a territory that lies within the territo- 
rial authority of a municipality or county if the municipal- 
ity or county consented and that a subsequent withdrawal 
of authority by a municipality or county shall not prohibit 


the development and operation of housing projects initi- 
ated in the city or county by the regional authority prior 
to the withdrawal of consent when there is a financial as- 
sistance contract for the project with the state or federal 
government except upon terms approved by the regional 
authority, the city or county and the state or federal gov- 
ernment. 

The 1995 amendment, effective June 16, 1995, in the 
first sentence, substituted "A regional authority" for "The 
housing authority" and "an authority or housing agency" 
for "a housing authority"; in the second sentence, substi- 
tuted "If by resolution" for "If however", substituted "au- 
thorities or housing agencies" for "housing authorities by 
resolution", and substituted "jurisdiction to include the 
previously excluded" for "area of authority to include such 
territory"; in the third sentence, substituted "resolution 
of a local public body or a municipal or county author- 
ity" for "an authority or county", inserted "state or" pre- 
ceding "federal" twice, and made minor stylistic changes 
throughout the section. 


11-3A-6. Powers of regional housing authority in board of 
commissioners; appointment of board of regional 
housing authorities; terms. 


A. The powers of each regional housing authority shall be vested in its board of commissioners 
as the board may be constituted, from time to time. The board of commissioners of the regional 
housing authority for each of the three regions shall be appointed by the governor and consist of at 
least seven members who shall be residents of the designated area of the regional housing author- 
ity; provided that no more than two members shall be residents of the same county. Appointments 
shall be for terms of four years and shall be made so that the terms of not more than four commis- 
sioners on each board of commissioners expire on July 1 of each year. Vacancies shall be filled for 
the unexpired term. Commissioners shall serve until their successors have been appointed. 

B. Members of the board of commissioners of a regional housing authority shall elect an execu- 
tive committee consisting of a chair, vice chair, treasurer, secretary and one other member of the 
board to function and meet on a monthly basis as an executive committee. The executive commit- 
tee shall have the authority to act on behalf of the board of commissioners of the regional housing 
authority as needed. The executive committee shall submit a report of actions to the full board of 
commissioners, which shall meet on a quarterly basis. 

C. Members of the board of commissioners of a regional housing authority may receive per diem 
and mileage as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] but 
shall receive no other compensation, perquisite or allowance. A majority of the appointed commis- 
sioners of a board of commissioners shall constitute a quorum of the board for the purpose of con- 
ducting its business and exercising its powers and for all other purposes. Action may be taken by a 
regional housing authority upon a vote of a majority of the commissioners present. Each board of 
commissioners shall organize itself at its annual meeting each year. A board of commissioners may 
employ an executive director, subject to approval by the New Mexico mortgage finance authority. 
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With delegated authority from the board of commissioners, the executive director may hire or 
terminate, according to the procurement and personnel policies and procedures of the regional 
housing authority, any technical experts, officers, attorneys, agents or employees, permanent or 
temporary, as the regional housing authority may require. 

D. The threshold requirements for commissioners of boards: of regional housing authorities 
are that commissioners have expertise and experience in housing construction, real estate, archi- 
tecture, law, banking, housing finance, business, property management, accounting, residential 
development, public housing programs, community development, social services or health care. 
The requirements set forth in this section shall not apply to commissioners serving pursuant to 
requirements of the federal department of housing and urban development. 

E. Commissioners are expected to attend all meetings of the board of commissioners of the 
regional housing authority, and more than three unexcused absences may be grounds for dismissal 
from the board. All recommendations for appointments of commissioners shall be forwarded to and 
reviewed by the New Mexico mortgage finance authority prior to recommendation to the governor. 


History: Laws 1994, ch. 182, § 6; 1995, ch. 191, § 5; 
1998, ch. 638, § 4; 2007, ch. 50, § 3; 2009, ch. 48, § 5; 2019, 
ch, 85,§ 1. — 

Compiler's notes. — Laws 1995, ch. 191, § 25, effective 
June 16, 1995, repealed .Laws 1994, ch, 182, § 30, which 
provided for the repeal of this section on July 1, 1995. 

The 2019 amendment, effective June 14, 2019, revised 
the qualifications for membership on the board of commis- 
sioners of a regional housing authority; in Subsection A, 
after "consist of", deleted "one person from each county 
within" and added "at least seven members who shall be 
residents of", after "designated area of the regional hous- 
ing authority", deleted "which person shall be a resident" 
and added "provided that no more than two members 
shall be residents", and after the next occurrence of "of", 
deleted "that" and added "the same", 

The 2009 amendment, effective March 31, 2009, in 
Subsection A, added "regional housing authority"; in 
the second sentence of Subsection A, changed “seven" to 
"three"; provided that one resident from ‘each county in the 
designated area of the regional housing authorityshall be 
appointed as a member of the board of commissioners; de- 
leted the former provision, which provided that not more 
than three commissioners shall be appointed from any 
one county; and provided that appointments shall be for 
four years so that the term of not more than four commis- 
sioners shall expire on July 1 of each year; added Subsec- 
tion B; in Subsection C, deleted the former provision that 
authorized the commissioners to select a chair and a vice 
chair of the board, employ and set salaries of agents and 
employees, and delegate duties to agents and employees, 


11-3A-7. Powers. 


A. Every regional housing authority may: 


and which provided for the use of the technical staff of 
a regional planning and development district, provided 
that a majority of commissioners shall constitute a quo- 
rum; deleted former provisions that authorized the com- 
missioners to employ technical experts and other persons 
and to determine qualifications, duties and compensation 


~ of employees and contractors, and to delegate powers or 


duties of the board, and added the last sentence; deleted 
former Subsection © that provided: for,annual audits by 
the state auditor; deleted former Subsection D that pro- 
vided for review of annual audits by the department of 
finance and administration; deleted former Subsection 
E that. provided for the submittal of quarterly reports to 
the department of finance and administration; and added 
Subsections D and E. 

The 2007 amendment, effective March 28, 2007, 
provided that not more than ;three commissioners shall 
be appointed for. any one county; authorized a board.to 
employ an executive director, subject to approval of the 


‘New Mexico mortgage finance authority; provided for the 


suspension of a regional housing authority's powers; and 
required regional housing authorities to file quarterly re- 
ports, — 

The 1998 amendment, effective July 1, 1998, in Sub- 
section B, substituted "an" for "a regional housing" at the 
end of the fifth sentence, and in Subsection C, deleted "of 
the economic development department" following "hous- 
ing authority" in the last sentence. 

The 1995 amendment, effective June 16, 1995, re- 
wrote this section to such an extent that a detailed com- 
parison is impracticable. 


(1) within its region, prepare, carry out, acquire, purchase, lease, construct, reconstruct, im- 


prove, alter, extend or repair any housing project and operate and: maintain the housing project or af- 
fordable housing program. For any of such purposes, the board of commissioners of the regional housing 
authority may expend money and authorize the use of any property of the regional housing authority; 

(2) lease or rent dwellings, houses, accommodations, lands, buildings, structures or facili- 
ties embraced in any housing project or affordable housing program and establish and revise the 
rents or lease charges; own, hold and improve real or personal property; purchase, lease, obtain 
options upon or acquire by gift, grant, bequest, devise or otherwise any real or personal property 
or any interest therein; sell, lease, mortgage, exchange, transfer, assign, pledge or dispose of real 
or personal property or any interest in real or personal property; or procure or agree to the pro- 
curement of insurance or guarantees from the federal government of the payment of any bonds or 
parts thereof, including the power to pay premiums on the insurance; 
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(3) ‘enter on lands, buildings or property for the purpose of making surveys, sound- 
ings and examinations in connection with the eet or construction, or both, ofa ee 
project; 
(4) insure or feeb fort the insurance of: a binds project of the regional opsaaret author- 
ity against the risks that the regional housing authority may deem advisable; 

(5) arrange or contract for the furnishing’ by any person or agency, public or private, of 
services, privileges, works or facilities for‘or in connection with a housing project or the occupants 
thereof and include in any construction contract let.in connection with a housing project stipula- 
tions requiring that the contractor and subcontractors comply with employment requirements, in- 
cluding those in the constitution and laws of this state, as to minimum wages and maximum hours 
of labor:and comply with any conditions that the state or rma government may have attached 
to its financial aid of the project; 

(6) within its area’ of operation, scssdapdgiat i ‘the vein dvbelling and housing baviditionts 
and the means and methods of improving ‘those conditions; determine where slum areas exist 
or where there is a shortage of decent, safe and sanitary dwelling accommodations for low- and 
moderate-income persons; make studies and recommendations relating to the problem of clearing, 
replanning and reconstructing slum areas and the problem of providing dwelling accommodations 
for low- and moderate-income persons and cooperate with the state or any political subdivision of 
the state in action taken in connection with the problems identified; and engage in research, stud- 
ies and experimentation on the subject of housing; and 

(7). exercise all or any part or combination of powers granted in this subsection. 

B... To standardize the delivery of affordable housing programs and affordable housing services 
in New Mexico, regional housing authorities within their jurisdictions may: 

(1). create partnerships between state, federal, city and county governments, r non- 
profit entities and the private sector that will provide the necessary resources to carry 
out the planning, financing, development and delivery of affordable housing and affordable 
housing programs; 

(2). assist local housing eeatlecir liebe or housing nonprofit agencies in developing the knowl- 
edge, expertise and technical capacity to provide a comprehensive approach to the development 
and delivery of affordable housing and. affordable housing programs; or 

(3) provide or secure planning, technical assistance and training that city or cotati gov- 
ernments and nonprofit entities may need in an effort to enhance the local affordable BousinE 
delivery system. ,. , 

C. In the event a local housing authority is declared by the federal department: of housing 
and urban development to be in default on its annual contributions contract with that depart- 
ment, the local housing authority may by resolution of its governing body transfer its assets 
and operations to the regional housing authority or local housing ateclioeny! within ‘weliieh 
jurisdiction it lies. 

D. In the event of a resolution pursuant to Subsection C of this section, the ob na soevpl re- 
gional housing authority or local housing authority shall accept by resolution of its board of com- 
missioners a transfer of the assets and operations of a local housing authority that has been de- 
clared by the federal department of housing and urban edi cil.e tae to be in default on 1 its annual 
contributions niin with that wt tbat ae 


History: Laws 1994, ch. 182, § 7; 1995, ch. 191, § 6; purchase its bonds, acquire property by eminent domain, 


2007, ch. 50, § 4; 2009; ch. 48, § 6. and jointly exercise its powers with cities'and other ‘au- 
Compiler's notes. — Laws 1995, ch. 191, 8.25, effective : thorities. 

June 16, 1995, repealed Laws 1994, ch. 132, § 30, which The 1995 amendment, effective June 16, 1995, re- 

provided for the repeal of this section on July 1,1995. wrote this’section to such an extent that a detailed com- 
The 2009 amendment, effective March 31, 2009, in parisom is impracticable, 

Subsections A, and B, added "regional housing, author- ’ 

ity" and "affordable housing program": in Paragraph (2) ANNOTATIONS ' 

of Subsection B, added "local housing authorities"; and Am. Jur. 2d, ALR. and C.J.S. references. — in. 


added Subsections C and D. 
t 
The 2007 amendment, effective March. 28, 2007, USCS § 14970, 60. ied A109 G04 Io po ile 


eliminated the powers of a regional housing authority to 
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11-3A-8. Requirements respecting lease. 


A. Prior to the leasing of any housing project, the regional heusing: authority shall determine 
and find the following: 

(1) the amount necessary in each year to pay indebtedness proposed to as the housing 
project; and 

(2) the amount necessary to be paid each year into any reserve funds that the regional 
housing authority may deem advisable to establish in connection with the retirement of any in- 
debtedness and the maintenance ‘of the housing project and, unless the terms under which the 
housing project is to be leased provide that the lessee shall maintain the housing project and carry 
all proper insurance with respect to it, the estimated cost of maintaining the housing project in 
good repair and keeping it properly insured. 

B. The determinations and findings of the regional housing uithonktey required to be made in 
this section shall be set forth i in the proceedings under which the proposed indebtedness is to be 
incurred. 

C. Prior to the incurrence of any indebtedness, the regional housing authority shall lease or 
sell the housing project to a lessee or purchaser under an agreement that is conditioned upon 
completion of the housing project and that provides for payment to the regional housing authority 
of rentals or payments in an amount that'is found, based on the determinations and findings, to: 

(1) pay the indebtedness incurred to fund the housing project; 

(2) build up and.maintain any.reserve deemed by the regional housing authority to be 
advisable in connection with the housing project; and 

(3) pay the costs of maintaining the housing project in good repair and keeping it properly 
insured, unless the agreement of lease obligates he lessee to pay for the maintenance and. insur- 
ance of the housing project. 


History: Laws 1994, ch. 182, § 8; 1995, ch. 191, § 7; The 2009 amendment, effective March 31, 2009, in 


2009, ch. 48, § 7, Subsections A, B and C, added "regional housing author- 
Compiler's notes. — Laws 1995, ch. 191, § 25, effective ity" and changed "bond" to "indebtedness". 

June 16, 1995, repealed Laws 1994, ch. 132, § 30, which The 1995 amendment, effective June 16, 1995, redes- 

provided for the repeal of this section on July 1, 1995. ignated the subsections, substituted "section" for "subsec- 


tion" in Subsection B, and made minor stylistic changes 
throughout the section. 


11-8A-9. Nonprofit corporations. 


Every regional housing authority, in addition to other powers conferred by the Regional Hous- 
ing Law, shall have, if authorized by resolution of its board of commissioners, the power to:create 
nonprofit corporations to carry out the powers and duties set forth in Section 11-3A-7 NMSA 1978. 
The articles of incorporation and bylaws, and any subsequent changes, shall be recommended for 
approval by the New Mexico mortgage finance authority. Such nonprofit corporations shall be sub- 
ject to all of the duties and limitations imposed on the regional housing authority and its board of 
commissioners. 


History: Laws 1994, ch. 182, § 9; 1995, ch. 191, § 8; The 2009 amendment, effective March 31, 2009, added 


2007, ch. 50, § 5; 2009, ch. 48, § 8;: 2019, ch. 85, § 2. "regional housing authority". 

Compiler's notes. — Laws 1995, ch. 191,,§ 25, effective The 2007 amendment, effective March 28, 2007, au- 
June 16, 1995, repealed Laws 1994, ch. 182, § 30, which thorized.a regional housing authority to create nonprofit 
provided for the repeal of this section on July 1, 1995. corporations if approved by the state board of finance and 

The 2019 amendment, effective June 14, 2019, re- requires the state board of finance and'the New Mexico 
moved the requirements that the state board of finance mortgage finance authority to review articles of incorpo- 
approve the creation of non-profit corporations to carry ration and bylaws. 
out the powers and duties of a regional housing authority The 1995 amendment, effective June 16, 1995, substi- 
and that the state board of finance approve the articles of tuted:"if authorized by resolution of its board, the power" 
incorporation and bylaws, of the non-profit corporations; for "and is hereby authorized, by proper resolution of its 
and after "by resolution of its board of commissioners", board" in the first sentence, and made a stylistic change in 
deleted "and approved by the state board of finance", and the statutory reference. 


after "recommended for approval by", deleted "the state 
board of finance and". 
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11-3A-10 INTERGOVERNMENTAL AGREEMENTS AND AUTHORITIES 11-3A-12 


11-3A-10. Prohibited actions. 


Neither the regional housing authority nor any of its contractors or their subcontractors may 
enter into any contract, subcontract or agreement in connection with a housing project under any 
contract in'which any of the following persons has an interest, direct or indirect, aoe the Ree 
son's tenure or for one year thereafter: 

A. any: present or former member of the board of commissioners of the regional oven au- 
thority or any member of the member's immediate family. The prohibition established by this 
subsection shall not apply to any member who has not served on the governing body of a resident 
management corporation, and who otherwise has not occupied a policymaking posilinn with the 
resident management corporation or the regional housing authority; 

B. any employee of the regional housing authority who formulates policy or Bees pt 
decisions with respect to a housing pregacth any ‘member of the employee's immediate family or any 
partner of the employee; or 

C. any public official, member of a governing body or state eee or any member af euch 


person's immediate family, who exercises functions or responsibilities: with respect to the Se Abate 


project or the regional housing authority. 


History: Laws 1994, ch, 132, §.10; 1995, ch. 191, § 9; 
2009, ch. 48, § 9. 

Compiler's notes. — Laws 1995, ch. 191,$ 25, Bffective 
June 16, 1995, repealed Laws 1994,/ch: 132, § 30, which 
provided for the repeal of this section on July 1, 1995. 

The 2009 amendment, effective March 31, 2009, de- 
leted the former provision that prohibited officers and 


employees from acquiring an interest in a housing proj-’ 


ect, property in a housing project, or a contract to furnish 
materials or services used in a project and completely re- 
wrote the section. 

The 1995 amendment, effective June 16, 1995,-de- 
leted "or of a nonprofit corporation created -by-an author- 
ity" preceding "shall", deleted "nor shall he ‘have any 


11-3A-11. Repealed. 


Repeals. — Laws 2007, ch. 50, § 9 repealed 11-3A-11 
NMSA 1978, as enacted by Laws 1994, ch. 132, § 11, re- 


interest direct or indirect" preceding "or in any contract”, 
and substituted "of the authority" for the former last 
three sentences which read: "If any officer or employee of 
an authority or of a nonprofit corporation created by an 
authority owns or controls a direct or indirect interest in 
any property included or planned to be included in any 
housing project of an authority, he immediately shall dis- 
close the same in writing to the governing body of such 
authority, and such disclosure shall. be entered upon the 
minutes of the board of commissioners. The failure so to 
disclose such interest shall constitute misconduct in office. 
Upon such disclosure, such officer or employee shall not 
participate in any action by the authority affecting such 
ee int 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource. com. ; 


lating to eminent domain, effective March 28, 2007. For 14 


11-3A-12.: State policy; operation not for profit. 


A. Itis declared to be the policy of this state that each regional housing authority shall man- 
age and operate its housing projects and affordable housing programs in an efficient manner so as 
to enable it to fix the rentals for dwelling accommodations at the lowest possible rates consistent 
with its providing decent, safe and sanitary dwelling accommodations. 

B. No regional housing authority shall construct or operate a housing project for profit. 

C. A regional housing authority shall set-the rental rates, for dwellings in the housing projects 
it manages and operates at.no higher rates than it finds to be necessary in order to’produce rev- 
enues that, together with any grants or subsidies from the state or federal government or other 
sources for housing projects, will be sufficient. to: 

(1) pay, as they become due, indebtedness or other obligations - the negibed housing au- 
thority incurred pursuant to the Regional Housing Law; me 

(2).. meet the cost of and provide for maintaining and operating the housing projects, in- 
cluding the cost of any insurance,:the administrative expenses of the regional housing authority 
incurred in connection with the housing projects and the funding of operational reserves the re. 
gional housing authority deems appropriate; 

(3) fund operational reserves to secure the payment of balebtoditena as the pips hous- 
ing authority deems appropriate; and 
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11-3A-13 tO REGIONAL HOUSING LAW 11-3A-16 


(4) allow private, profit-making entities to enter into agreements with the regional hous- 
ing authority, without the agreements affecting the nonprofit status of the regional housing au- 
thority or conflicting with the intent of the creation of the “PeNgTH) housing authority. 


History: Laws 1994, ch. 132, § 12; 1995, ch. 191, § 10; The 1995 eapaiaent effective June 16, 1995, in- 
2009, ch. 48, § 10. serted the subsection designations for Subsections A, B 

Compiler's notes, — Laws 1995, ch, 191, § 25, effective and C, inserted "state or" preceding "federal" in Subsec- 
June 16, 1995, repealed Laws 1994, ch. 132, § 30, which tion C, redesignated former Subsections A to D as Para- 
provided for the repeal of this section.on July 1, 1995. graphs (1) to (4) of Subsection C, in Paragraph (3) of Sub- 

The 2009 amendment, effective. March 31, 2009, section C, substituted "operational" for "such" and deleted 
added "regional housing authority" and "affordable "or convenient" following "appropriate", and made minor 
housing program" and in Paragraph (3) of Subsection C, stylistic changes throughout the section. 


changed "bond" to "indebtedness". 


11-3A-13. Sales, rentals and tenant selection. 


A. In the operation or management of housing projects or the sale of any property pursuant to 
the Regional Housing Law, a regional housing authority shall: | 

~~ (1) rent, lease or sell the dwelling accommodations in the housing project only to persons 
falling ‘within the standards adopted by the regional housing authority, which standards shall 
comply with state and federal law; 

(2) rent, lease or sell to a person dwelling Accommodations consisting of the number of 
rooms, but no greater number, that it deems necessary to provide safe and sanitary accommoda- 
tions to the proposed occupants without overcrowding; and 

(8) reject any person as a tenant in any federally subsidized housing project if the person 
has an annual gross income in excess of federally established standards. 

B. Nothing contained in this section or Section 11-3A-12 NMSA 1978 shall be construed as 
limiting the power of a regional housing authority to vest in an obligee the right, in the event of 
a default by the regional, housing authority, to take possession and operate a housing project or 
cause the appointment of a receiver for the housing project, free from all the restrictions imposed 
by this section or Section 11-3A-12 NMSA 1978. 


History: Laws 1994, ch. 132, § 13; 1995, ch. 191, § 12; _ subsidized" before "housing project" and changed "net in- 
2009, ch. 48, § 11. ~ come" to "gross income". 

Compiler's notes. — Laws 1995, ch. 191, § 25, effec- The 1995 amendment, effective June 16, 1995, deleted 
tive June 16, 1995, repealed Laws 1994, ch: 132, § 30, "at all times observe the following duties with respect to 
which provided for the repeal of this section on July 1, rentals, property and tenant selection" at the end of the 
1995. 7 . introductory paragraph in Subsection. A, deleted “it may” 

The 2009 amendment, effective March 31, 2009, from the beginning of Paragraphs (1) and (2) of Subsec- 
added "regional housing authority"; in Paragraph (1) of tion A, substituted "project" for "program" in Paragraph 
Subsection A, added the requirement that standards ad- (8) of Subsection A, substituted "for the housing project" 
opted by an authority comply with state and federal stan- for. "thereof" in Subsection B, and made minor stylistic 
dards; in Paragraph (3) of Subsection A, added "federally changes throughout the section. 


11-3A-14, Repealed. 
Repeals. — Laws 2007, ch, 50, § 9 repealed 11-3A-14 of former section, see the 2006 NMSA 1978 on NMOne 


NMSA 1978, as enacted by Laws 1994, ch. 182, § 14, re- Source.com. 
lating to’ bonds, effective March 28, 2007. For provisions 


11-3A-15. Repealed. 


Repeals. — Laws 2007, ch. 50, § 9 repealed 11-3A-15 effective March 28, 2007. For provisions of former section, 
NMSA 1978, as enacted by Laws 1994, ch. 132,§ 15, relat- ., see the 2006 NMSA 1978 on NMOneSource.com. 
ing to sale of bonds and interest on certain obligations, 


11-3A-16. Repealed. 


Repeals. — Laws 2007, ch. 50, §.9 repealed 11-3A-16 March 28, 2007. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 1994, ch. 132, § 16, relat- 2006 NMSA 1978 on NMOneSource.com. 
ing to provisions of bonds and trust indentures, effective 
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11-3A-17 


11-3A-17. Repealed. 


Repeals. — Laws 2007, ch. 50, § 9 repealed 11- 3A-17 
NMSA 1978, as enacted by Laws 1994, ch, 182, § 17, relat- 


INTERGOVERNMENTAL AGREEMENTS AND AUTHORITIES 


11-3A-20 


2007. For provisions of former section, see the 2006 NMSA 
1978 on NMOneSource.com. 


ing to construction of bond provisions, effective March 28, 


11-3A-18. Repealed. 


- Repeals. — Laws 2007, ch. 50, 8 9 repealed 11-3A-18 
NMSA 1978, as enacted by Laws 1994, ch. 132, § 18, relat- 
ing to bond certification of the attorney general, effective 


March 28, 2007. For provisions of former section, see the 
2006 NMSA 1978 on NMOneSource.com. 


11-3A-19. Remedies of an obligee. 


An obligee of a regional housing authority shall have the right, in addition to all other rights 
that may be conferred on such obligee, subject only to any contractual restrictions binding enon 
such obligee, to: 

A. compel by mandamus, suit, action or proceeding at law or in equity, the regional housing 
authority and its officers, agents or employees to perform every term, provision and covenant con- 
tained in any contract of the regional housing authority with or for the benefit of the obligee and 
to require the carrying out of all covenants and agreements of the regional housing authority and 
the fulfillment of all duties imposed upon the regional housing authority by the Regional Housing 
Law; and 

B. enjoin by suit, action or proceeding in equity, any acts or things that may be unlawful or in 
violation of the rights of the obligee of the regional housing authority. 


The 2009 amendment, effective March 31, 2009, 
added "regional housing authority". 

The 1995 amendment, effective June 16, 1995, made 
minor stylistic changes throughout the section. 


History: Laws 1994, ch. 132, § 19; 1995, ch. 191, § 18; 
2009, ch. 48, § 12. 

Compiler’ s notes. — Laws 1995, ch. 191, § 25, effective 
June 16, 1995, repealed Laws 1994, ch. 132, § 30, which 
provided for the repeal of this section on July ab 1995. 


11-3A-20. Additional remedies conferrable to an obligee. 


A regional housing authority shall have the power by its resolution, trust indenture, lease or 
other contract to confer upon any obligee holding or representing a specified amount in indebted- 
ness, or holding a lease, the right, in addition to all rights that may otherwise be conferred, upon 
default as defined in the resolution or instrument, by suit, action or proceeding in any court of 
competent jurisdiction: 

A. to cause possession of any housing project or any part of'a ‘housing project £3 be surrendered 
to the obligee and retained by the holder of debt or trustee so long as the regional housing author- 
ity continues in default; 

B. to obtain the appointment of a receiver of any housing project of the regional housing au- 
thority and of the rents and profits from the housing project. If a receiver is appointed, the receiver 
may enter and take possession of all or a part of the housing project and, so long as the regional 
housing authority continues in default, operate and maintain the housing project and collect and 
receive all fees, rents, revenues or other charges arising from the housing project and shall keep 
the money in a separate account and apply it in accordance with the obligations of the regional 
housing authority as the court directs; and 

C. to require the regional housing authority and its officers and agents to account for the 
money actually received as if it and they were the trustees of an express trust. 


History: Laws 1994, ch. 182, § 20; 1995, ch. 191, § 19; which provided for the repeal of this section on July Vs 
2009, ch, 48, § 13. 1995. 
Compiler's notes. — Laws 1995, ch. 191, § 25, effec- The 2009 amendment, effective March od; “2009, 
tive June 16, 1995, repealed Laws 1994, ch. 182, § 30, added "regional housing authority" and in Subsection A, 
changed "bondholder" to "holder of debt". 
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11-3A-21 REGIONAL HOUSING LAW 11-3A-24 


The 1995 amendment, effective June 16, 1995, made 
minor stylistic changes throughout the section. 


11-3A-21. Exemption of property from execution sale. 


All real property owned or held by a regional housing authority for the purposes of the Regional 
Housing Law shall be exempt from levy and sale by virtue of an execution, and no execution or 
other judicial process shall be,issued against property of the regional housing authority or shall 
any judgment against a regional housing authority be a charge or lien on the regional housing 
authority's real property; provided, however, that the provisions of this section shall not apply to or 
limit the right of obligees to pursue any remedies for the enforcement of any pledge or lien given 
to them on rents, fees or revenues 


History: Laws 1994, ch. 182, § 21; 1995, ch. 191, § 20; 
2009, ch. 48, § 14. 
Compiler's notes. — Laws 1995, ch. 191, § 25, effective 


The 2009 .amendment, effective March 31, 2009, 
added "regional housing authority", 
The 1995 amendment, effective June 16, 1995, made 


June 16, 1995, repealed Laws 1994, ch. 132, § 30, which 
provided for the repeal of this section on July 1, 1995. 


minor stylistic changes throughout the section. 


11-3A-22. Exemption of property from taxation. 


The real property of a housing project, as defined in the Regional Housing Law, is declared to be 
public property used for essential public and governmental purposes and is property of a regional 
housing authority of this state and is exempt from taxation until a deed conveying that property to 
a nonexempt entity is executed and delivered by the regional housing authority. 


History: Laws 1994, ch. 132, § 22; 2009, ch. 48, § 15. which provided for the repeal of this section on July 1, 
Compiler's notes. — Laws 1995, ch. 191, § 25, effec- 1995. 
tive June 16, 1995, repealed Laws 1994, ch. 182, § 30, ’ The 2009 amendment, effective March 31, 2009, 
added "regional housing authority", 


11-3A-23. Aid from state or federal government. 


In addition to the powers conferred upon a regional housing authority by other provisions of 
the Regional Housing Law, a regional housing authority is empowered to borrow money or accept 
contributions, grants or other financial assistance from the state or federal government for or in 
aid of any housing project or affordable housing program within its area of operation and, to these 
ends, to comply with conditions, trust indentures, leases or agreements as necessary, convenient 
or desirable. It is the purpose and intent of the Regional Housing Law to authorize every regional 
housing authority to do all things necessary, convenient or desirable to secure the financial aid or 
cooperation of the federal government in the undertaking, acquisition, construction, maintenance 
or operation of any housing project of a regional housing authority. 


History: Laws 1994, ch. 132, § 23; 1995, ch. 191, § 21; The 2009 amendment, effective March 31, 2009, 


2009, ch. 48, § 16. 
Compiler's notes. — Laws 1995, ch. 191, § 25, effective 
June 16, 1995, repealed Laws 1994, ch. 132, § 30, which 


added "regional housing authority" and "affordable hous- 
ing program". . 
The 1995 amendment, effective June 16, 1995, added 


"state or" in the section heading and in the first sentence, 


provided for the repeal of this section on July 1, 1995. 
: and made minor stylistic changes throughout the section. 


11-3A-24. Cooperation in undertaking housing projects and affordable 
housing programs. 


For the purpose of aiding and cooperating in the planning, undertaking, construction or opera- 
tion of housing projects and affordable housing programs located within the area in which it is 
authorized to act, a local public body may, upon such terms as it may determine, with or without 
consideration: . 
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11-3A-25 INTERGOVERNMENTAL AGREEMENTS AND AUTHORITIES ‘11-3A-27 


A. dedicate, sell, convey or lease any of its interest in any property or grant easements, licenses 
or any other rights or privileges to a regional housing authority; 

B. cause parks, playgrounds, recreational, community, educational, water, sewer or drainage 
facilities, or any other works'that it is otherwise empowered to undertake, to be furnished adjacent 
to or in connection with housing projects and affordable housing programs; 

C. ’ furnish, dedicate, close, pave, install, grade, regrade, plan or replan streets, roads, roadways, 
alleys, sidewalks or other places that it is otherwise empowered to undertake; 

D. ‘cause services to be furnished for housing projects and affordable housing: Pie: “ti the 
character that the local public body is otherwise empowered to furnish; 

kK.’ enter into agreements with respect to the exercise by the local public body of its powers re- 
lating to the repair, elimination or closing of unsafe, unsanitary or unfit dwellings; 

F. do any things necessary or convenient to aid and cooperate in the planning, undertaking, 
construction or operation of housing projects or affordable housing programs; 

G. incur the entire expense of any public improvements made by the local public body in exer- 
cising the powers granted in the Regional Housing Law; and 

H. enter into agreements, which may extend over any period, notwithstanding any provi- 
sion or rule of law to the contrary, with a regional authority respecting action to be taken by the 
local public body pursuant to any of the powers granted by the Regional Housing Law. Any law 
or statute to the contrary notwithstanding, any sale, conveyance, lease or agreement provided 
for in this section may be made by a local public body without appraisal, shee notice, adver- 
tisement or public bidding. 


sagt Laws 1994, ch. 132, § 24; 1995, ch. 191, § 22; The.2009 amendment, effective March 31, 2009, 


2009, ch, 48, § 17. added "regional housing authority" and "affordable hous- 
Compiler’ s notes. — Laws 1995, ch. 191, § 25, effective ing programs". 
June 16, 1995, repealed Laws 1994, ch. 132, § 30, which The 1995 amendment, effective June 16, 1995, made 


provided for the repeal of this section on July 1, 1995, minor stylistic changes throughout the section. 


11-3A-25. Procedure for exercising powers. 


The exercise by a regional housing authority or other local public body of the powers granted in 
the Regional Housing Law may be authorized by resolution of the governing body of the regional 
housing authority or local public body adopted by a majority of the members of its governing body 
present at a meeting of the governing body. The resolution may be adopted at the meeting at which 
the resolution is introduced. The resolution shall take effect immediately and need not be laid over 
or published or posted. | | 


History: Laws 1994, ch. 182, § 25; 1995, ch, 191, § 28; The 2009 amendment, effective March 31, 2009, 
2009, ch. 48, § 18. added "regional housing authority". 

Compiler's notes. — Laws 1995, ch. 191,°§ 25, effective The 1995 amendment, effective June 16, 1995, made 
June 16, 1995, repealed Laws 1994, ch. 132, § 30, which pro- |. minor stylistic changes throughout the section. 


vided for the repeal of this section on July 1, 1995, 


11-3A-26. Supplemental nature of the regional housing law. 


The powers conferred by the Regional Housing Law shall be in addition and SUPER ARES to the 
powers conferred. by any other law: 


History: Laws 1994, ch. 132, 5 26. which provided for the repeal of this section on July 1, 
Compiler's notes. — Laws 1995, ch. 191, § 25, effec- 1995. 
tive June 16, 1995, repealed Laws 1994, ch. 182, §.30,: ; 


11-3A-27. Repealed. 


Repeals. — Laws 2007, ch. 50, § 9 repealed 11-3A- ’ provisions of former section, see the 2006 NMSA 1 ete on 
27 NMSA 1978, as enacted by Laws 1994, ch. 182, § 27, NMOneSource.com,. 
relating to housing bonds, effective March 28, 2007. For 
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11-3A-28 REGIONAL HOUSING LAW 11-3A-30 


11-3A-28. Law controlling. 


Insofar as the provisions of the Regional Housing Law are inconsistent with the provisions of 
any other law, the provisions of the Regional Housing Law shall be controlling. 


History: Laws 1994, ch. 182, § 28. Compiler's notes. — Laws 1995, ch. 191, § 25, effective 


June 16, 1995, repealed Laws 1994, ch. 132, § 30, which 
provided for the repeal of this section on July 1, 1995. 


11-3A-29. Temporary provision; continuation of regional Housing 
authorities and boards of commissioners. 


Regional Housing Authorities and boards of commissioners created and organized under the 
provisions of Sections 11-3-1 through 11-3-6 NMSA 1978 [repealed] are perpetuated and shall 
continue to exist as Regional Housing Authorities under the Regional Housing Law. Members of 
the boards of commissioners of Regional Housing Authorities appointed prior to the effective date 
of the Regional Housing Law shall continue to serve as members of boards of commissioners, until 
their terms expire and their successors are appointed and qualified pursuant to the provisions of 
the Regional Housing Law. All existing contracts and agreements of Regional Housing Authorities 
in effect on the effective date of the Regional Housing Law shall continue in effect under the provi- 
sions of the Regional Housing Law. 


History: Laws 1994, ch. 132, § 29. 

Repeals. — Laws 1995, ch. 191, § 25, effective June 16, 
1995, repealed Laws 1994, ch. 182, § 30, which Sar 
for the repeal of this section on July d., 1995. 

Bracketed material. — The bracketed material was 


Sections 11-3-1 through 11-3-6 NMSA 1978, referred to 
in the first sentencé, were repealed by Laws 1994, ch, 182, 
§ 31, effective May 18, 1994. 

Effective dates. — The effective date of the Regional 
Housing Law is May 18, 1994. 


inserted by the compiler and is not part ws the law. 


11-3A-30. Financial and operational oversight. 


A. Without the prior approval of the New Mexico mortgage finance authority, no regional hous- 
ing authority shall: 

(1) enter into any contract, memorandum of understanding or other agreement with a 
value greater than one hundred thousand dollars ($100,000); or 

(2) transfer, sell or liquidate any real or personal property with a value greater than one 
hundred thousand dollars ($100,000). 

B. Not less than thirty days prior to the beginning of its fiscal year, each regional housing au- 
thority and each nonprofit corporation established pursuant to Section 11-3A-9 NMSA 1978 shall 
submit a final operating budget for the subsequent fiscal year to the New Mexico mortgage finance 
authority for review. . 

C. The financial affairs of every regional housing authority and any nonprofit corporation cre- 
ated by a regional housing authority shall be thoroughly examined and audited annually by the 
state auditor, by personnel of the state auditor's office designated by the state auditor or by audi- 
tors approved by the state auditor. The audits shall be conducted in accordance with generally ac- 
cepted auditing standards. Each regional housing authority shall submit to the state auditor, the 
department of finance and administration, the New Mexico mortgage finance authority, the Mort- 
gage Finance Authority Act oversight committee and the legislative finance committee, within 
thirty days following the receipt of the annual audit of the regional housing authority, a copy of 
that audit. 

D. Every regional housing authority shall submit an annual report of its financial and opera- 
tional activities to the New Mexico mortgage finance authority for review and analysis and for 
dissemination to the department of finance and administration, the Mortgage Finance Author- 
ity Act oversight committee and the legislative finance committee. Each report shall set forth 
a complete operating and financial statement covering its operations since the previous report 
was presented. 
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11-3A-31 INTERGOVERNMENTAL AGREEMENTS AND AUTHORITIES  11-4-2 


E. Failure on the part of a regional housing authority to correct any qualified audit within one 
year of the release of the audit shall result in the abatement of any state funds until such correc- 
tive actions are taken. If a regional housing authority should receive a qualified’ audit opinion for 
more than two consecutive years, the oversight agency shall recommend corrective action to be 
taken. 


History: Laws 2007, ch. 50, § 6; 2009, ch. 48, § 19. budget by the New Mexico mortgage finance author- 

The 2009 amendment, effective March 31, 2009, ity; deleted former provisions requiring approval of 
added "regional housing authority"; in Subsection an operating budged by the department of finance 
A, deleted "department of finance and administra- and administration and for budget adjustments; de- 
tion" and added "New Mexico mortgage finance au- leted former Subsection C that provided for annual 
thority"; in Paragraph (1) of Subsection A, changed needs assessments of programs by the New Mexico 
"$50,000" to "$100,000"; in Paragraph (2) of Sub- mortgage finance authority; and added Subsections 
section A, changed "$20,000" to."$100,000"; in Sub- .C, D and E, H 


section B, required review of the annual operating. 


11-3A-31. Transitional provisions; commissioners; contracts 
and agreements. 


A. Members of boards of commissioners of regional housing authorities appointed prior to 
March 31, 2009 shall continue to serve as members of boards of commissioners until their terms 
expire or their successors are appointed and qualified pursuant to the provisions of Laws 2009, 
Chapter 48. 

B. All contracts and agreements of regional housing authorities in effect. on March 31, 2009 
shall continue in effect. 

C. Property or an interest in property owned by a regional housing authority prior to the con- 
solidation of regional housing authorities pursuant to Laws 2009, Chapter, 48 shall be deemed to 
be owned by the regional housing authority whose region pursuant to Section 11-3A-4 NMSA 1978 
includes the county where the property is located. 


History: Laws 2009, ch. 48, § 20; 2019, ch. 83, § 3. effective date of this 2009 act" to “March 31, 2009"; in Sub- 


The 2019 amendment, effective June 14,2019, clari- section’ A,:changed "this 2009 act" to "awe 2009, ee i 
fied the ownership of property when regional housing ter 48"; and added Subsection C, 
authorities consolidate; changed two occurrences of "the 
Housing Authority... 
Sec. Sec. 
11-4-1. Repealed. 11-4-5. Repealed. 
11-4-2. Repealed. 11-4-6, Repealed. 
11-4-3, Repealed.’ i 11-4-7. Repealed. 
11-4-4, Repealed. 5 , 11-4-8.. Repealed, 


11-4-1. Repealed. | | 
Repeals. — Laws 1998, ch. 63, § 7, repealed 11-4-1 see the 1997 NMSA 1978 on NMOneSource:com. For 


NMSA 1978, as enacted by Laws 1975, ch. 102, § 1,,re- transfer of the functions of the housing authority to the 
lating to the short title of the Housing Authority Act, ~~ New Mexico mortgage finance authority, see 58-18-5.5 
effective July 1, 1998. For provisions of former section, ‘NMSA 1978. 4 


11-4-2. Repealed. 


Repeals. — Laws 1998, ch. 63, § 7, repealed 11-4-2 provisions of former section, see the 1997 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1975, ch; 102, § 2, re- NMOneSource.com, 
lating to legislative intent, effective July 1, 1998. For. 
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11-4-3. Repealed. - Ls 


Repeals. — Laws 1998, ch. 63, § 7, repealed 11-4-3 
NMSA 1978, as enacted by Laws 1975, ch. 102, § 3, re- 


lating to definitions effective July 1, 1998. For provisions 


4 


11-4-4, Repealed. 
Repeals. — Laws 1998, ch. 63, § 7, repealed 11-4-4 


NMSA 1978, as enacted by Laws 1975, ch. 102, § 4, relat- 
ing to housing authority created, effective July 1, 1998. 


11-4-5. Repealed. 


Repeals. — Laws. 1998, ch. 63, §47, easier 11-4-5 


NMSA 1978, as enacted by Laws 1975, ch. 102, § 5, relat- 


ing to powers and duties defined, effective July 1, 1998. 


11-4-6. Repealed. 


Repeals. — Laws 1998, ch. 68, § 7, repealed 11-4-6 
NMSA 1978, as enacted by Laws 1975, ch. 102, § 6, re- 
lating to committee creation and membership, effective 


11-4-7. Repealed. 


Repeals. — Laws 1998, ch. 63, § 7, repealed 11-4-7 
NMSA 1978, as enacted by Laws:1975, ch. 102; § 7, relat- 
ing to. committee functions defined, effective July 1, 1998. 


11-4-8. Repealed. 


Repeals. — Laws 1998, ch. 63, § 7, repealed 11-4-8 
NMSA 1978, as enacted by Laws 1975, ch. 102, § 8, re- 
lating to conflict of interest, committee members, effective 


of former, section, see the 1997 NMSA 1978.0n NMOne 
Source,com, 


For provisions of former section, see the 1997 NMSA 1978 


‘> ‘on NMOneSource.com: 


For provisions of former section, see the 1997 NMSA 1978 
on NMOneSource.com, 


~ July 1, 1998. For provisions of former section, see the 1997 


NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 1997 NMSA 1978 
on NMOneSource,com. 


July 1, 1998. For provisions of former Per see the 1997 
NMSA 1978 on NMOneSource.com. 


ARTICLES 


Bicentennial Grant-in-Aid | 


Sec. 
11-5-1. Short title. 
11-5-2. State bicentennial  rahianeanl rai 


11-5-1. Short title. 


Sec. 
11-5-3.. Administration; cost-sharing formula; limitations. 


This act [11-5-1 through 11-5-3 NMSA 1978] may be cited as the "Bicentennial Grant-in-Aid 


Act." 


History: 1953 Comp., § 4-35-10, enacted by Laws 
1975, ch. 195, § 1. 


rys 


11-5-2. State bicentennial grant-in-aid fund. 


There is created the state bicentennial grant-in-aid fund in the office of the state treasurer. 


History: 1953 Comp., § 4-35-11, enacted by Laws 


1975, ch. 195, § 2. 
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11-5-3. Administration; cost-sharing formula; limitations. 


The New Mexico American revolution bicentennial commission [repealed], a division within the 
state park and recreation commission [state parks division of the energy, minerals and natural 
resources department], shall administer the state bicentennial grant-in-aid fund and shall process 
all applications for grants from the state bicentennial grant-in-aid fund. Funds from the state bi- 
centennial grant-in-aid fund shall be made available only upon the condition that the proceeds are 
matched by local or other state funds on the following basis: at least fifty percent shall be local or 
other state funds, which may be composed of not more than twenty-five percent in-kind services, 
and the remainder shall be from the state bicentennial grant-in-aid fund. 

State agencies or institutions and incorporated municipalities or counties sponsoring projects of 
unincorporated communities, including, but not limited to Indian communities, shall. be entitled 
to receive funds from the state bicentennial grant-in-aid fund as prescribed and approved by the 
New Mexico American revolution bicentennial commission. Projects proposed must be in accor- ~ 
dance with provisions of the American revolution bicentennial administration project matching 
grant guidelines pursuant to Section 9 (b) of P.L. 93-179 and the New Mexico American revolution 
bicentennial commission's "criteria statement" and the standard contract agreement between the 
New Mexico state park and recreation commission bicentennial division and the participant. All 
terminology contained within these respective documents relating to nonprofit organizations shall 
be disregarded, as such entities are not eligible for state financial assistance. State funds shall be 
made available for expenditure by the applicant state agency or institution or political'subdivision 
once the project is approved by the New Mexico American revolution bicentennial commission and 
the applicant demonstrates the availability and source of funds required for its share in the total 
project cost. 


History: 1953 Comp., § 4-35-12, enacted by Laws 
1975, ch. 195, § 3; 1976 (S.S.), ch. 55, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The New Mexico American revolution bicentennial com- 
mission, referred to in this section, was created by Laws 
1973, ch. 249, § 2, which was compiled as § 4-35-6, 1953 
Comp, Section 4-35-6, 1953 Comp., was repealed by Laws 
1977, ch, 246, § 70, effective March 31, 1978. 


Laws 1977, ch. 254, § 4, abolished the parks and rec- 
reation commission. Section 3 of that act established the 
natural resources department, consisting of several divi- 
sions, including the state park and recreation division, 
which was created by § 11 of the act; 

Laws 1987, ch. 234 repealed the provisions relating to the 
natural resources department and created the energy, minerals, 
and natural resources department, including the state Sockee di- 
vision. See 9-5A-3 and 9-5A-6.1 NMSA 1978, 


ARTICLE 6 


New Mexico Community Assistance 


Sec. 

11-6-1. Short title. 

11-6-2. Legislative findings and statement of purpose. 

11-6-3. Definitions. 

11-6-3.1. Repealed. 

11-6-4. New Mexico community development council; es- 
tablished; appointment; terms; officers. 

11-6-4.1, Regulations. 

11-6-5. Powers of the:council. 


11-6-1. Short title. 


Sec. 

11-6-5.1. Powers and duties of the division. 
11-6-6. Community assistance application requirements. 
11-6-6.1. Requirements. 

11-6-6.2. Repealed. 

11-6-7. Ownership. 

11-6-8. Staff. 

11-6-9. Assistance by state agencies, 


This act may be cited as the "New Mexico Community Assistance Act." 


History: 1953 Comp., § 14-64-1, enacted by Laws’ ~ 


1977, ch. 299, § 1. 


Compiler's notes. — The term "this act" refers to 
Laws 1977, ch. 299, which is compiled as 11-6-1 to 11-6-3, 
11-6-4, 11-6-5, 11-6-6, 11-6-7 to 11-6-9 NMSA 1978... _ 
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11-6-2. Legislative findings and statement of purpose. 


A. The development of infrastructure needs of local communities, including but not limited to 
water, sewage treatment, power, transportation and communication, is a prerequisite to economic 
development in all areas of the state. Local communities cannot finance these infrastructure needs 
alone because of inadequate bonding capacity, lag time between development and the generation 
of revenue and the dependency of economic development on an adequate infrastructure. 

B. The legislature finds and declares that, to aid local communities in providing adequate, safe 
and sanitary services, a community assistance program is needed, particularly for those commu- 
nities faced with rapid growth or loss of their tax base. A council should be created to review pro- 
posals submitted by political subdivisions and to allocate funding from several sources, including 
severance tax bonds as approved and issued by the state board of finance, community development 
block grants from the federal government and such other sources of funding as the legislature may 
specify from time to time for financing needed projects for local community infrastructure develop- 
ment. 

C. In order to maximize the utilization of various sources of funding, the legislature desig- 
nates the local government division of the department of finance and administration as the central 
clearinghouse and administering and coordinating agency for state and federally funded programs 
for local community infrastructure development to provide for a common application and funding 
cycle, promote efficiency, prevent confusion and duplication and limit paperwork for communities 
seeking assistance. 


History: 1978 Comp., § 11-6-2, enacted by Laws Cross references. — For local government division of 
1984, ch. 5, § 2. ' the department of finance and administration, see 6-6-2 
Repeals and reenactments. — Laws 1984, ch. 5, § 2, NMSA 1978, 


repealed former 11-6-2 NMSA 1978, as amended by Laws 
1988, ch, 298, § 1, and enacted a new section. 


11-6-8. Definitions. 


, As-used in the New Mexico Community Assistance Act: 

A. "council" means the New Mexico community development council; 

B. "project" means, except as limited by the state constitution, the purchase, construction, 
lease, gift, grant, reconstruction, improvement, option to purchase or other acquisition of educa- 
tional, cultural, recreational, community, municipal, social service or other facilities by a political 
subdivision, including but not limited to publicly owned water systems, sewer systems, municipal 
utilities, roads, streets, highways, curbs, gutters, sidewalks, storm sewers, street: lighting, traffic 
control devices, parking facilities, vocational training and rehabilitation facilities, airports, hospi- 
tals, nursing homes, publicly owned mental health, alcohol and drug abuse, child abuse and family 
counseling facilities, juvenile detention homes, swimming pools, parks, auditoriums, public build- 
ings, libraries, fire and police stations, jails, waste disposal systems and sites, special assessment 
district improvements and all necessary real and personal property therefor, but does not include 
facilities for the public schools; 

C. "community assistance program" means a program to assist political subdivisions with in- 
frastructure development, which may include but is not limited to: 

(1) a grant or loan of funds to the political subdivisions; 

(2). gathering data about the political subdivisions; 

(8) providing technical assistance to analyze the needs and seek solutions to problems 
related to infrastructure development in political subdivisions; and | 

(4) providing technical assistance in seeking funds from sources other than the council; 

D. "division" means the local government division of the department of finance and adminis- 
tration; and 

E. "political subdivision" means any county; incorporated city, town or village; drainage, con- 
servancy, irrigation, water and sanitation or other district; mutual domestic association; public 
water cooperative association; or community ditch association. 
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History: 1958 Comp., § 14-64-3; enacted by Laws _ subdivision" in Subsection B, substituted "with infrastruc- 
1977, ch. 299, § 3; 1981 (1st S.S.), ch. 11, § 1; 1984, ch. ture development" for ' ‘impacted by mineral and energy 
5, § 3. ‘development in New Mexico" in the introductory para- 

The 1984 amendment, effective July 1, 1984, sub- graph in Subsection C, inserted "or loan" and deleted 
stituted "development" for "assistance" ‘in Subsection "impacted" preceding "political" in Subsection ‘C(1); sub- 
A, deleted "within a region affected by mineral and en-. ; . stituted "infrastructure" for "mineral or energy” in Sub- 
ergy development to effectuate the purposes of the New section C(8) and added Subsections Dand E,.._, 


Mexico Community Assistance Act" following "political 


11-6-3.1. Repealed. 


Repeals. — Laws 1983, ch. 298, § 5, repealed 11-6- including carbon dioxide in the definition of mineral for 


3.1 NMSA 1978, as enacted by Laws 1981, ch, 89, § 1, the New Mexico Community Eg Act, effective 
April 7,:1983. 


11-6-4. New Mexico community development council; established; 
appointment; terms; officers. 


A. The "New Mexico community development council" is created. 
B. The council shall consist of 
(1) © the secretary of finance and administration or a member of his staff designated by him; 
(2) ‘the governor or a member of his staff designated by him; 
(83) the secretary of health and environment or a member of his staff designated by him; 
(4) the lieutenant governor or a member of his staff designated by him; and 
(5) seven members appointed by the governor. Appointments shall be made for three-year 
terms expiring on January 1 of the appropriate year. Each. of the following districts shall be repre- 
sented by one member who shall reside in that district: 
(a) district one - San Juan, McKinley and Cibola counties; 
(b) district two - Rio Arriba, Santa Fe, Taos, Los Alamos, Colfax, Mora and San pres 
counties; 
(c) district three - Bernalillo, Sandoval, Torrance and Walenta fe tiaas 
(d) district four - Union, Harding, Quay, Guadalupe, gi hn Roosevelt and Curry 
counties; 
. (e) district five - Catron, Hidalgo, Luna wd Grant counties; 
(f) district six - Lincoln, Otero; Chaves, Eddy and Lea counties; and 
(g) district seven - Sierra, Dona Ana and Socorro counties. | 
Appointment ofthe two.additional members provided for in the 1984 annenaiaaly to this subsec- 
tion shall be for terms expiring on J. fig | 1, 1986 and January 1, 1987, aie thereafter te three 
years. 
C. An appointed member's term may be terminated by the governor for good cause ne 
D. Appointed members shall serve in office until their successors are appointed unless sooner 
removed according to law. If a vacancy occurs in the office of an approved member by death, res- 
ignation or otherwise, the governor shall appoint a successor to serve for the balance of the unex- 
pired term. . 
KE. ‘ The governor shall select one member to be ceeaeenae of ia peasieih an council shall select 
such other officers as it deems necessary. Ur i 


History: 1953 Comp., § 14-64-4, enacted by Laws should now be a reference to either the secretary of health 


1977, ch. 299, § 4; 1978, ch. 63, § 1; 1981,(1st S.S.), ch... or;the secretary of environment. See 9-7-5 NMSA 1978 
11, § 2; 1983, ch. 296, § 15; 1983, ch, 298, § 2; 1984, ch. and 9-7A-5 NMSA 1978. 

5, § 4. Cross references. — For governor's office of policy and 

Compiler's notes, — Laws 1991, 'ch: 25, § 16 repealed planning, see 9-14-3 NMSA 1978. rE 

former 9-7-4 NMSA 1978, relating to the department of . The 1984 amendment, effective July 1, 1984, sub- 
health and environment, and enacted new 9-7-4 NMSA stituted "development" for "assistance" in the section 
1978, relating to the department of health. Laws 1991, ch. heading and in Subsection A and rewrote the rest of the 
25 also enacted 9-7A-1 to 9-7A-14 NMSA 1978, relating to section to the extent that a detailed we achat is im- 
the' department of the environment. The reference to the practicable. ., 


secretary of health and environment in Paragraph B(3) 
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11-6-4.1. Regulations. 


A. The council, after public hearing, shall adopt regulations to provide for: 

(1). procedures and forms for making grants under the New Mexico Community Assistance 
Act; 

(2) documentation to be provided by the propapes grantee to justify the need for the com- 
munity assistance program; 

(3) procedures for review, evaluation and approval of grants; 

(4) procedures for reporting by the grantee of programmatic, organizational and financial 
information necessary to the review, evaluation and approval of a Bro penre or existing grant to be’ 
funded or which is funded by the council; 

(5) a guide for the evaluation of the ability and competence of a proposed or existing 
grantee to efficiently and adequately provide for the completion of the project; 

(6) development and phase-in of a common application form and funding cycle insofar as 
practical for all state and federal grant or loan programs for local community infrastructure devel- 
opment administered or coordinated by the division; 

(7) procedures for the coordination and handling of applications forall state and federal 
grant or loan programs administered and coordinated by the division; 

(8) procedures to control the number of applications from each political subdivision; and 

(9) such other requirements deemed necessary by the council to ensure that the state re- 
ceives the services for which the legislature appropriated money. 

B. Regulations adopted by the council shall become effective when filed according to the provi- 
sions of the State Rules Act [Chapter 14, Article 4.NMSA 1978]. 


- History: 1978 Comp., § 11-6-4.1, enacted by Laws Mexico" in Paragraph (1), inserted "assistance" in Para- 


1981 (1st S.S.), ch. 11, § 3; 1984, ch, 5, § 5. graph (2), inserted:present Paragraphs (6), (7), and (8) and 
The 1984 amendment, effective July 1, 1984, in Sub- redesignated former Paragraph (6) as present Paragraph 
section A, deleted "Prior to January 1, 1982" at the be- (9), 


ginning of the introductory paragraph, inserted "New 


11-6-5. Powers of the council. 


The council shall have all the powers necessary to carry out the purposes and provisions of the 
New Mexico Community Assistance Act, including but not limited to the power to: 

A. develop and oversee the administration of community assistance programs; 

B. adopt, amend and repeal, in accordance with the provisions of the State Rules Act [Chap- 
ter 14, Article 4 NMSA 1978] and with technical assistance from the staff of the division, all regu- 
lations necessary to administer and enforce the provisions of the rules of the New Mexico Com- 
munity Assistance Act; 

C. apply to any appropriate agency of the United States for participation in and for receipt of 
aid from any program designed to assist local community infrastructure development; 

D. oversee the administration of federal and other funds which are received, controlled or dis- 
bursed for the purposes of carrying out the provisions of the community assistance program; 

E. coordinate and mobilize assistance and funding resources in regard to the construction, 
extension or repair of projects; 

F. coordinate with, assist and seek input from political Bl er vactage chee ips organizations 
and civic groups; 

G. make and enter into all contracts a agreements necessary or inidirlental to its duties and 
the execution of its powers under the New Mexico Community Assistance Act; 

H, do any and all things necessary or convenient to carry out its purposes and exercise the 
powers given and granted in the New Mexico Community Assistance Act; and 

I, disburse and oversee the administration of any.« other funds appropriated to the council or as 
directed by the legislature. 


History: 1953 Comp., § 14-64-5, enacted by Laws The 1984 amendment, effective July 1, 1984, substi- 
1977, ch, 299, § 5; 1978, ch. 68, § 2; 1984, ch. 5, § 6. tuted "oversee the administration of" for "administer" in 
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Subsection A, "staff of the division" for "energy and miner- occasioned by the impact of energy.or,mineral develop- 
als department staff" in Subsection B, "local community ment" in Subsection C and "oversee the administration of" 
infrastructure development" for "areas of rapid growth , for "administer" in Subsection D and added Subsection I. 


11- 6-5.1. Powers and duties of the divistord 


The division, in accordance with regulations adopted pursuant to Section 11- 6- 4,1 | NMSA 1978, 
shall have the power and duty to: 

' A. .act as a clearinghouse, provide coordination and handle applications for all state and fed- 
eral grant or loan programs for local community infrastructure development; 

B. develop and adopt, insofar as possible, a common application form and fanding cycle for all 
state and federal grant or loan programs for local;community infrastructure development, includ- 
ing but not limited to programs under the New Mexico Community Assistance Act, the Water Sup- 
ply Construction Act [Rural Infrastructure Act], the development fund, any state or federal solid 
waste management program, the federal wastewater treatment construction grants program, any 
state wastewater treatment construction grant or loan programs and federal comma UDity develop- 
ment block grant funds; 

C. forward all applications for federal wastewater treatment eo heanictian cnnate to the water 
quality control commission or its designated constituent agency within five working days of re- 
ceipt; provided that the water quality control commission and its designated constituent agency 
shall have authority for the administration of federal wastewater treatment construction grant 
funds, including determining eligibility of grant. applicants, establishing priority systems and pri- 
ority lists for grant applicants, technically reviewing grant. applications and.approving or denying 
grant applications; 

D. administer federal community development block grant funds and all, other federal and 
state grant or loan programs for local community infrastructure development for which the coun- 
cil has oversight responsibility or where such administration is not otherwise provided for by law; 
and h 

E. make and enter into all contracts and aereementae necessary or + ncitenk to its duties and the 
execution of its powers under the New Mexico Community Assistance Act. 


i3 


History: 1978 Comp., § 11-6-5.1, enacted by Laws Laws 1988, ch. 28, § 1 changed the name of the Water 
1984, ch. 5, § 7. Supply Construction Act to the Rural Infrastructure Act. 

Bracketed material. — The bracketed material was Cross references. — For the water quality control 
inserted by the compiler and is not part of the law, commission, see 74-6-3 NMSA 1978, 


11-6-6. Community assistance application requirements. 


A. A political subdivision desiring a grant of funds from the council shall file an application for 

a grant of funds with the council, which shall contain at least the following: 

(1) ageneral description os the we eit project and a general envi of related exist- 
ing facilities, if any; 

(2) -a general description of all rit etait if any, necessary for the sebecaet project; 

(3) preliminary plans and other documents necessary to show the type; structure and gen- 
eral character of the proposed project; ) ) 

(4) © estimates of cost of the proposed project; i ) 

(5) a general description and statement of value of any pcbanee nel or personal, of the 
political subdivision applied or to be applied to the proposed project; 

(6) a statement of cash funds previously applied, or currently held by or on behalf of the 
political subdivision, which are available for and are to be applied to the proposed project; 

(7) evidence of the arrangement made by the political subdivision for the financing of all 
costs of the proposed project in excess of the requested assistance from the council; 

(8) evidence that the political subdivision has the organizational and»technical compe- 
tence to utilize the requested funds efficiently; and 
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(9) evidence that the political subdivision can properly operate and maintain the facility 
to be constructed for its useful life. 

B. After receipt of an application for a grant of funds, the division shall provide copies of the 
application to appropriate state agencies, who shall have fifteen working days to review the ap- 
plication and communicate their comments to the council. The division shall also review all ap- 
plications and submit its recommendations to the council. In deciding whether or not to approve 
assistance funds, the council except as provided by applicable federal law shall consider, but is not 
limited to: | 

(1) the health and safety of the residents to be served by the proposed project; 
(2) the needs of other political subdivisions for infrastructure development funding; and 
(3) other sources of funds available to the political subdivision to fund the proposed project.. 

C. All action shall be taken by vote of a majority of the members of the council. 

D. The division shall, upon a decision by the council to approve assistance funds to a political 
subdivision, notify all appropriate state agencies of the project and request that they monitor it 
to assure that all statutes, rules and regulations are complied with and that standards are main- 
tained. 


History: 1953 Comp., § 14-64-6, enacted by Laws second sentence and substituted "approve" for "recom- 
1977, ch. 299, § 6; 1984, ch. 5, § 8. mend approval of" and inserted "except as provided by 

The 1984 amendment, effective July 1, 1984, sub- applicable federal law" in the third sentence; substituted 
stituted "council" for ' ‘authority" in Subsection A(T) and "for infrastructure development funding" for "impacted by 
added Subsection A(9);'in the introductory paragraph of mineral and energy development in New Mexico" in Sub- 
Subsection B, substituted "division shall" for "council will" section B(2); and rewrote former Subsections D and E as 
and "shall" for "will" following "who" and inserted "work- present Subsection D. 


ing" following "fifteen" in the first sentence, inserted the 


11-6-6.1. Requirements. 


A. No project which will result in increased demand for water in the area of the project, shall 
be recommended for approval by the council until the council is satisfied that the political subdivi- 
sion either holds or can acquire water rights sufficient to meet the increase in demand. Nothing 
in this subsection shall be construed to require any political subdivision to submit information in 
an application under Section 11-6-6 kaw 1978 which information would not be ces ineet under 
that section. 

B. The council shall not approve a grant of funds for any political subdivision unless the coun- 
cil is satisfied that the Sy nena subdivision has taken all reasonable'steps to use other sources of 
funding. . 

C. Of the grants made in any one fiscal year, at eit fifteen nee ts of the dollar amount shall 
be made to counties with populations of less than fifteen thousand and other political subdivisions 
with populations of less than three thousand or on behalf of areas with populations of less than 
three thousand. For such grants, regardless of funding source, the'council may, if it finds such to be 
in the public interest, waive any requirements to use other sources of funding. 

D. No grant in excess of five hundred thousand dollars ($500,000) for any one project shall be 
made to a political subdivision in any one fiscal year, provided that this maximum does not apply 
to state funds for matching federal wastewater treatment facility construction grants. 

HE. . In making grants from state funds that are not limited toa particular type of project, the 
council shall give priority to the needs of political subdivisions impacted either by rapid growth or 
loss of tax base. 


History: 1978 Comp., § 11-6-6.1, enacted by Laws given to highway, road and street improvements," and 
1979, ch. 166, § 4; 1981 (1st S,S.), ch. 11, § 4; 1983, ch. added Subsections C, D, and E. 
298, § 3; 1984, ch. 5, § 9. The 1983 amendment, effective April 7, 1988, in- 

The 1984 amendment, effective July 1, 1984, rewrote serted "carbon dioxide" near the middle of the last 
Subsection B, deleting paragraph designations (1), (2) and sentence of Paragraph (1) of Subsection B, added the 
(3), being the criteria to be used by the council in recom- last sentence of Paragraph (3) of Subsection B, and 
mending a grant of funds, deleted former Subsection C, substituted "shall" for "will" near the middle of Sub- 
which read "Special consideration by the council shall be section C, 
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ANNOTATIONS What are "minerals" within deed, lease, or license, 17 
A.L.R. 156, 86 A.L.R. 983. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 58 C.J.S. Mines and Minerals § 1 et seq. 


Am. Jur, 2d Mines and; Minerals §§ 4, 5, 7, 8, 9, 11, 26, 


11-6-6.2. Repealed. 


Repeals. — Laws 1983, ch. 298, § 5, repealed 11-6-6.2 studies of the impact of mineral and energy development, 
NMSA 1978, as enacted by Laws 1981 (S.S.), ch. 11, § 5, effective April 7, 1983. 
relating to grants of funds to political subdivisions for 


11-6-7, Ownership. 


Upon completion of the project, quer en, of the project will reside with the political subdivision 
which constructed the project. 


History: 1953 Comp., § 14-64-7, enacted by Laws 
1977, ch. 299, § 8. 


11-6-8, Staff. 


The staff of the division shall be the staff of the council and shall provide technical assistance, 
compile data, evaluate the effectiveness of the program and report its findings to the legislature. 


History: 1953 Comp., § 14-64-8, enacted by Laws The 1984 amendment, effective July 1, 1984, substi- 
1977, ch. 299, § 9; 1978, ch. 63, § 3; 1984, ch. 5, § 10. tuted "division" for "energy and mineral department" near 
the beginning of the section. 


11-6-9. Assistance by state agencies. 


A. Upon request of the council, any state agency is authorized and empowered to temporarily 
assign to the council such officers and employees as it may deem necessary from time to time to 
assist the.council in carrying out its functions and duties under the New Mexico:'Community As- 
sistance Act. The officers and eM so assigned shall not lose their status or rights as public 
employees. 

B. Upon request of the council, any state agency, or officer or employee thereof, is jaithomeed 
and empowered to lend such technical assistance, render advice and attend meetings with direc- 
tors and employees of the council:as the council may require in carrying out its functions and du- 
ties. 


- History: 1953 Comp., § 14-64-9, enacted by Laws 
1977, ch, 299, § 10. 


ARTICLE 6A 
Local DWI Grant Program 


Sec. Sec. 

11-6A-1. Short title. 11-6A-5, Administration of local DWI grant program and 
11-6A-2. Definitions. county DWI program distribution; regulations. 
11-6A-3. Local DWI grant program; fund. 11-6A- 6. Distribution of certain local DWI grant pro- 
11-6A-4, DWI grant council; membership; duties. gram funds; approval of programs. 


11-6A-1. Short title. 


Sections 1 through 5 [11-6A-1 through 11-6A-5 and 11-6A-6 NMSA 1978] of this act may be cited 
as the "Local DWI Grant Program Act". 
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History: Laws 1993, ch. 65, § 1. 7 Compiler's notes. — Section 11-6A-6 NMSA 1978 was 
added to the Local DWI Grant Program Act by Laws 1997, 


ch, 182, § 2. 


11-6A-2. Definitions. 


As used in the Local DWI Grant Program Act: 

A. "council" means the DWI grant council; and 

B. .. "division" means the local government division of the department of finance and adminis- 
tration. 


History: Laws 1998, ch. 65, § 2. 


11- 6A-3. Local Dwi grant program; fund. 


A. The division shall establish a local DWI grant program to make grants to iigaicipatities or 
counties for: 

(1) new, innovative or model programs, services or aptivities to prevent or reduce the inci- 
dence of DWI, alcoholism, alcohol abuse, drug addiction or drug abuse; and 

(2) programs, services or activities to prevent or reduce the incidence of domestic abuse 
related to DWI, alcoholism, alcohol abuse, drug addiction or drug abuse. 

B. Grants shall be awarded by the council pursuant to the advice and recommendations of the 
division. 

C. The "local DWI grant fund" is created in the state treasury and shall be administered by 
the division. Two million five hundred thousand dollars ($2,500,000) of liquor excise tax revenues 
distributed to the fund and all other money in the fund, other than money appropriated for dis- 
tribution pursuant to Subsections D and E of this section and money appropriated for DWI pro- 
gram distributions, are appropriated to the division to make grants to municipalities and counties 
upon council approval in accordance with the program established under the Local DWI Grant 
Program Act and to evaluate DWI grantees and the local DWI grant program. Money in the fund 
may be used for drug courts. An amount equal to the liquor excise tax revenues distributed an- 
nually to the fund, less five million six hundred thousand dollars ($5,600,000), is appropriated to 
the division to make DWI program distributions to counties upon council approval of programs in 
accordance with the provisions of the Local DWI Grant Program Act. No more than six hundred 
thousand dollars ($600,000) of liquor excise tax revenues distributed to the fund in any fiscal year 
shall be expended for administration of the grant program. Balances in the fund at the end of any 
fiscal year shall not revert to the general fund. 

D. Two million eight hundred thousand dollars ($2,800;000) of the liquor excise tax revenues 
distributed to the local DWI grant fund is appropriated to the division for distribution to the fol- 
lowing counties in the following amounts for funding of alcohol detoxification and treatment facili- 
ties: ie 
(1)° one million seven hundred thousand dollars ($1,700,000) to class’A counties with a 
population of over three hundred thousand persons according to the 1990 federal decennial census; 

(2) three hundred thousand dollars ($300,000) each to counties reclassified in 2002 as 
class A counties with a population of more than ninety thousand but less than one hundred thou- 
sand persons according to the 1990 federal decennial census; 

(3) two hundred thousand dollars ($200,000) to class B counties with a population of more 
than thirty thousand but less than forty thousand persons according to the 1990 federal decennial 
census; 

(4) one hundred fifty thousand dollars ($150,000) to class B counties with a population 
of more than sixty-two thousand but less than sixty-five thousand persons according to the 1990 
federal decennial census; and 

(5) one hundred fifty thousand dollars ($150,000) to class B counties with a population of 
more than thirteen thousand but less than fifteen thousand persons according to the 1990 federal 
decennial census. 
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E. Three hundred thousand dollars ($300,000) of the liquor excise tax revenues distributed to 
the local DWI grant fund is appropriated to the division for the interlock device fund. 

F. In awarding DWI grants to local communities, the council: 

(1) may fund new or existing innovative or model programs, services or ach viele ree 
to prevent or reduce the incidence of DWI, alcoholism or alcohol abuse; ; 

(2) may fund existing community-based programs, services or facilities for nreveHiseme 
screening and treatment of alcoholism and alcohol abuse; sasha 

(8) may fund new or existing innovative or model programs, services or activities of any 
kind designed to prevent or reduce the incidence of domestic abuse related to DWI, alcoholism | or 
alcohol abuse; 

(4) may fund existing community-based programs, services or facilities for prevention and 
treatment of domestic abuse related to DWI, alcoholism or alcohol abuse; 

(5) shall give consideration to a broad range of approaches to prevention, education, 
screening, treatment or alternative sentencing, including programs:that combine incarceration, 
treatment and aftercare, to address the problem of DWI, alcoholism or alcohol abuse; and 

(6) shall make grants only to counties or municipalities in counties that have established 
a DWI planning council and adopted a county DWI plan or are parties to a multicounty DWI plan 
that has been approved by the council and approved pursuant to Chapter 43, Article 3 NMSA 1978 
and only for programs, services or activities' consistent with that hie A DWI plan shall also com- 
ply with local DWI grant program rules and guidelines. 

G. The council shall use the criteria in Subsection F of this section to approve DWI programs, 
services or activities for funding through the county DWI program distribution. Sixty-five percent 
of the DWI grants awarded to local communities shall be used for alcohol-related treatnient! and 
detoxification programs. 


History: Laws 1993, ch.'65, § 3; 1997, ch. 182, § 3; million dollars ($2,000,000) in each fiscal year thereaf- 
1999, ch. 18, § 1;.2000, ch. 83, § 2;.2001, ch. 112; § 2; ter"; in Subsection C, substituted 'Two million eight hun- 
2008, ch. 213, § 1; 2013, ch. 98, § 1. dred thousand dollars ($2,800,000)" for "In fiscal year 

Cross references. — For distribution from liquor ex- 2002, two million dollars ($2, 000, 000)" in the preliminary 
cisé tax revenues, see 7-1-6.40 NMSA 1978. | language; in Paragraph (2), inserted "each to counties 

The 2013 amendment, effective June 14; 2013, pro- classified in 2000 as", substituted "one hundred thousand 
vided for the distribution of revenues to the interlock persons" for "ninety-six thousand persons", and added 
device fund; and in Subsection E, after "interlock de- Paragraph (3), 
vice fund", deleted "to cover the costs of installing and ‘The 2000 amendment, effective July 1, 2001, in Sub- 
removing ignition’ interlock devices for indigent people section B, inserted."appropriated in fiscal year 2002 for 
who are required, pursuant to convictions under Sec- distribution pursuant to Subsection C of this section and 
tion 66-8-102 NMSA 1978, to install those devices in money" in the second sentence, substituted "four million 
their vehicles", dollars ($4,000,000) in fiscal year 2001 and'two million 

The 2003 amendment, effective July 1, 2003, rewrote dollars ($2,000,000) in each fiscal year thereafter" for "two- 
former Subsection A to create present Subsections A and million dollars ($2,000,000)" in the third sentence, and 
B and redesignated former Subsections B and C as pres- substituted "one hundred thousand dollars ($100,000)" for 
ent Subsections C and*D;(rewrote present Subsection C; _."five percent of the two million dollars ($2,000;000)" in the 
substituted "reclassified in 2002 as class A. countiés" for , fourth sentence; added a’new Subsection C, redesignating 
"classified in 2000 as class B counties" following "each to . the remaining subsections accordingly; and updated the 
counties" near the beginning of present Subsection D(2);°* internal reference in present Subsection D. 
added present Subsection E and redesignated the subse- The 1999 amendment, effective June 18, 1999,/in 
quent. subsections accordingly; inserted present Subsec- . Subsection,C, inserted "or existing" in Paragraph (1) and 
tions F(3) and F(4) and redesignated former Subsections redesignated former Paragraphs (4) and (5) as present 
F(3) and F(4) as present Subsections F(5) and F(6); and Paragraphs (3) and (4). 
in Subsection G, substituted "F" for "D" following \"Sub- The 1997 amendment, effective July 1, 1998, in Sub- 
section" near the beginning and added "Sixty-five percent section A, substituted "Two million dollars ($2,000,000) of 
of the DWI grants awarded to local communities shall be liquor excise tax revenues distributed to the fund and all 
used for alcohol-related treatment and detoxification pro- other money in the fund, other than money appropriated 
grams." at the end. Bf for DWI program distributions, are" for "Money in the 

The 2001 amendment; effective July 1, 2001, in Sub- fund is" in the first sentence, added the second sentence, 
section B, deleted "in fiscal year 2002" following “other and substituted "the two million dollars ($2, 000,000) of 
than money appropriated", substituted "four million liquor excise tax revenues distributed" for "any appropria- 
eight hundred thousand dollars ($4,800,000)" for "four tion" in the third sentence; rewrote Paragraph (8) of Sub- 
million. dollars. ($4,000,000) in fiscal year 2002 and two. .. ,.section C; and added Subsection D, 
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11-6A-4. DWI grant council; membership; duties. 


A. The "DWI grant council" is created and shall consist of the president of the New Mexico 
municipal league or his designee, the president of the New Mexico association of counties or his 
designee, the secretary of health or the secretary's designee, the:secretary of finance and adminis- 
tration or the secretary's designee, the chief of the traffic safety bureau of the state highway and 
transportation department and two representatives of local governing bodies who shall be ap- 
pointed by the governor so as to provide geographic diversity. 

B. Appointed members shall be appointed to a two-year term. In the event of a vacancy, the 
governor shall appoint a member for the remainder of the term. 

C. The council shall meet as necessary to receive applications, consider grant requests and 
award DWI grants pursuant tothe Local DWI Grant Program Act. All actions of the council re- 
quire the affirmative vote of a majority of the members of the council. 

D. Members of the council shall be reimbursed for per diem and mileage in accordance with 
the Per Diem and, Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. | 


History: Laws 19983, ch. 65, § 4; 2001, ch. 186, § 1. The 2001 amendment, effective June 15, 2001, in Sub- 


Cross references. — For local government division, section A, inserted "or his designee" following "municipal 
see 6-6-2 NMSA 1978, league" and "association of counties", é 


For traffic safety bureau, see 66-7-504 NMSA 1978. 


11-6A-5. Administration of local DWI grant program and county DWI 
program distribution; regulations. 


A. The division shall administer and evaluate the local DWI grant program and the county 
DWI program distribution and shall serve as staff to the council. iY 

B. The division, with the advice and approval of the council, shall adopt regulations neces- 
sary for operation of the local DWI grant program and the county DWI program distribution, 
including: 

(1) forms and procedures for the application process for the local DWI grant program and 
the county DWI program distribution; 

_ (2) documentation to be provided by the applicant,to assure compliance with the grant 
and the county DWI program distribution guidelines and other provisions of the Local DWI Grant 
Program Act; 

(3) procedures and guidelines for review, evaluation and approval of grant awards and for 
review and approval of programs to be funded by the county DWI program distribution; 

(4) procedures and guidelines for oversight, evaluation and audit of DWI grantees to as- 
sure that grants are being administered in the manner and for the purposes that the grants were 
awarded; and 

(5) design of an evaluation mechanism for DWI grant programs, distributions and services 
and submission by each DWI grantee of an annual report or other data on each local DWI grant 
program, distribution or service and its effectiveness and outcomes. 


r 


History: Laws 1998, ch. 65, § 5; 1997, ch. 182, § 4; inserted "DWI" preceding "grantee" near the middle, 
2003, ch. 213, § 2. inserted "or other data" following "annual report" near 

The 2003 amendment, effective July 1, 2003, in- the middle, inserted "local DWI" preceding "grant pro+ 
serted "local" preceding "DWI grant program" in the gram" near the end and inserted "distribution" follow- 
heading; in Subsection A, inserted "and evaluate" fol- ing "grant program," near the end. 
lowing "shall administer" near the beginning and in- The 1997 amendment, effective July 1, 1998, inserted 
serted "local" preceding "DWI grant program" near "and county DWI program distribution" in the section 
the middle; inserted "local DWI" preceding "grant pro- heading; inserted "and the county DWI program distribu- 
gram" near the middle of Subsection B; inserted "local tion" in four places in Subsections A and B; and added the 
DWI" preceding "grant program" near the middle of language beginning "and for review" at the end of Para- 
Subsection B(1); in Subsection B(5) inserted "distribu- graph B(3). 


tions" following "grant programs," near the beginning, 
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11-6A-6. Distribution of certain local DWI grant program funds; 
approval of programs. _ 


A, °An amount equal to the liquor excise tax revenues distributed to the local DWI grant fund 
for the fiscal year less five million six hundred thousand dollars ($5,600,000) shall be available 
for distribution in accordance with the formula in Subsection B of this section to each county for 
council-approved DWI programs, services or activities; provided that each county shall receive a 
minimum distribution of at least one-half percent of the money available for distribution. © 

B. Each county shall be eligible for a DWI program distribution in an amount derived by mul- 
tiplying the total amount of money available for sghrepi avant by a percentage that is the average 
of the following two percentages: 

(1) a percentage equal to a fraction, the numerator of which is the retail trade gross re- 
ceipts in the county: and the denominator of which is the total retail trade gross receipts in the 
state; and 

(2) a percentage equal oe a fraction, the t numerator tof which is the number of alcohol- 
related injury crashes in the county and the denominator of waichy is the total alcohol-related 
injury crashes in the state. 

C. A county shall be eligible to receive the distribution detuned pursuant to Subsection B 
of this section if the board of county commissioners has submitted to the council.a request to use 
the distribution for the operation of one or more DWI programs, services or activities in the county 
and the request has been approved by the council, The request shall also comply with local DWI 
grant program rules and guidelines, 

D. No later than April 1 each year, each board of county commissioners seeking approval for 
the DWI program distribution pursuant to this section shall make application to the division for 
review and approval by the council for one or more local DWI programs, services or activities in 
the county. Application shall be made on a form and in a manner determined by the division. The 
council shall approve the programs eligible for a distribution no later than July 1 of each year. 
The division shall make the annual distribution to each county in quarterly installments on or 
before each September 10, December 10, March 10 and June 10, beginning in September 2004. 
The amount available for distribution quarterly to each county shall be the amount determined by 
applying the formula in Subsection B of this section to the amount of liquor excise tax revenues in 
the local DWI grant fund at the end of the month prior to the quarterly installment due date and 
after one million three hundred twenty-five thousand dollars ($1,325,000) has been set aside for 
the DWI grant program and after the appropriations and distributions pursuant to Subsections D 
and E of Section 11-6A-3 NMSA 1978. 

E. Ifa county does not have a council- -approved DWI program, service or activity or does not 
need the full amount of the available distribution, the unused money shall revert to the local DWI 
grant fund and may be used by the council for the local DWI grant program. 

F. As used in this section: ii 

(1) "alcohol-related injury crashes" means the average annual number of alcohol-related 
injury crashes during the period from January 1, 2000 through December 31, 2002, as determined 
by the traffic safety bureau of the state highway and transportation department; and 

(2) "retail trade gross receipts" means the total reported gross receipts attributable to tax- 
payers reporting under the retail trade industry sector of the state for the most recent fiscal year 
as determined by: the taxation and revenue ype aioe 


History: Laws 1997, ch. 182, § 2; 2000, ch, 88, § 3; "September" for "October", "December" for "January", 


2001, ch. 112, § 3; 2008, ch, 213, § 3. "March" for "April", "June" for "July" and "Septem- 

The 2003 amendment, offaceive July 1, 2003, sub- ber 2004" for "October 1997" in the fourth sentence, 
stituted "five million six hundred thousand dollars and in the fifth sentence substituted "one million three 
($5,600,000)" for "four million eight hundred thousand hundred twenty-five thousand dollars ($1,325,000)" 
dollars ($4,800,000)" near the middle of Subsection for "five hundred thousand dollars ($500,000)" near 
A; added "The request shall also comply with local the end and substituted "D and E" for "C" following 
DWI grant program rules and guidelines," at the end "Subsections" near the end; in Paragraph F(1) sub- 
of Subsection C; in Subsection D, substituted "April" stituted "2000" for "1993" following "January 1" and 
for "August" in the first sentence, substituted "July" substituted "2002" for "1995" following "December 31" 
for "September" in the third sentence, substituted near the middle. 
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The 2001 amendment, effective July 1, 2001, sub- 
stituted "four million eight hundred thousand dollars 
($4,800,000)" for "four million dollars ($4,000,000) in fis- 
cal yéar 2002 and two million dollars ($2,000,000) in each 
fiscal. year, thereafter" in Subsection A, and deleted "in 
fiscal year 2002" following "DWI grant program and" in 
Subsection D. 

The 2000 amendment, effective July 1, 2001, substi- 


and two million dollars ($2,000,000) in each fiscal year 
thereafter" for "two, million dollars ($2,000,000)" in Sub- 
section A; in Subsection D substituted "a distribution" for 
"funds" in the third sentence, inserted "local DWI grant" 
preceding "fund" in the fourth sentence, and inserted 
"and, in fiscal year 2002, after the appropriation and dis- 
tribution pursuant to Subsection C of Section 11-6A-3 
NMSA 1978" at the end. 


tuted "four million dollars ($4,000,000) in fiscal year 2002 


ARTICLE 7 
Interstate Compact on Mental Health 


Sec. Sec. 

11-7-1. Enactment of compact; text. 11:7-4. Payments by administrator. 
11-7-2.. Compact coordinator; powers and duties. 11-7-5. Notice of transfer. 

11-7-3, PURR aa agreements, 


11- 7-1. ‘[Enactment of eatnaets text.] 


The "Interstate Compact on Mental Health" is enacted into jibe and entered into with all other 
jurisdictions legally joining therein in the form substantially as follows: 


THE INTERSTATE COMPACT.ON MENTAL HEALTH 
ARTICLE I 
| Findings and Purpose 


The. party states find that the proper and expeditious treatment of the mentally ill and 
mentally deficient can be facilitated by cooperative action, to the benefit of the patients, their 
families, and society as a whole. Further, the party states find that the necessity of and desir- 
ability for furnishing such care and treatment bears no primary relation to the residence or 
citizenship of the patient but that, on the contrary, the controlling factors of community, safety 
and humanitarianism require that facilities and services be-made available for all who are in 
need of them. Consequently, it is the purpose of this compact and of the party states to provide 
the necessary legal basis for the institutionalization or other appropriate care and treatment 
of the mentally ill and mentally deficient under a system that recognizes the paramount im- 
portance of patient welfare and to establish the responsibilities of the party states in terms of 
such welfare. 


ARTICLE IL 
, Definitions 


As used in this compact: 

A. ."sending state" means a party state from which a Bese is transported. pursuant to the 
provisions of the compact or from which it is contemplated that a patient may. be so sent; 

B. "receiving state" means a party | state to which a patient is transported pursuant to the pro- 
visions of the compact or to which it is contemplated that a patient may be transported;, 

C. "institution" means any hospital or other facility maintained by a party state or political 
subdivision thereof for the care and treatment of mental illness or mental deficiency; 

D.. "patient" means any person subject to or eligible as determined by the laws of the sending 
state, for instityHonalization or other care, treatment or supervision under this compact; 

E.. "after- -care" means care, treatment and services provided a patient, as defined in this com- 
pact, on convalescent status or conditional release; 
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F. "mental illness" means mental disease to such extent that a person so afflicted requires care 
and treatment for his own welfare, or the welfare of others, or of the community; 

G. "mental deficiency" means mental deficiency as defined by appropriate clinical authorities 
to such extent that a person so afflicted is incapable of managing himself and-his affairs, but shall 
not include mental illness; 

H. "state" means any state, territory or possession of the United States, the District of Colum- 
bia and the commonwealth of Puerto Rico. 


ARTICLE III _ 
Eligibility and Transfer 


A. Whenever a person physically present in any party state shall be in need of institutionaliza- 
tion by reason of mental illness or mental deficiency, he shall be eligible for care and treatment in 
an institution in that state irrespective of his residence, settlement or citizenship qualifications. 

B. The provisions of Subdivision A of this article to the contrary notwithstanding, any patient 
may be transferred to an institution in another state whenever there are factors based upon clini- 
cal determinations indicating that the care and treatment of the patient would be.facilitated or 
improved thereby. Any such institutionalization may be for the entire period of care and treatment 
or for any portion or portions thereof. The factors referred to in this subdivision shall include the 
patient's full record with due regard for the location of the patient's family, character of the illness 
and probable duration thereof, and such other factors as shall be considered appropriate. 

C. No state shall be obliged to receive any patient sent under Subdivision B of this article un- 
less the sending state has given advance notice of its intention to send the patient; furnished all 
available medical and other pertinent records concerning the patient; given the qualified medi- 
cal or other appropriate clinical authorities of the receiving state an opportunity to examine the 
patient if the authorities so wish; and unless the receiving state shall agree to accept the patient. 

D. In the event that the laws of the receiving state establish a system of priorities for the ad- 
mission of patients, an interstate patient under this compact shall receive the same priority as a 
local patient and shall be taken in the same order and at the same time that he would be taken a4 
he were a local patient. 

EK. Under this compact, the determination as to the suitable place of institutionalization for 
a patient may be reviewed at any time and such further transfer of the patient may be made as 
seems likely to be in the best interest of the patient. 


ARTICLE IV 
After-Care 


A. Whenever, under the laws of the state in which a patient is physically present, it shall be 
determined that the patient should receive after-care or supervision, the care or supervision may 
be provided in a receiving state. If the medical or other appropriate clinical authorities having 
responsibility for the care and treatment of the patient in the sending state shall have reason to 
believe that after-care in another state would be in the best interest of the patient and would not 
jeopardize the public safety, they shall request the appropriate authorities in the receiving state to 
investigate the desirability of affording the patient after-care in the receiving state, and an inves- 
tigation shall be made with all reasonable speed. The request for investigation shall be accompa- 
nied by complete information concerning the patient's intended place of residence and the identity 
of the person in whose charge it is proposed to place the patient, the complete medical history of 
the patient, and such other documents as may be pertinent. 

B. Ifthe medical or other appropriate clinical authorities having responsibility for the care 
and treatment of the patient in the sending state and the appropriate authorities in the receiv- 
ing state find that the best interest of the patient would be served thereby, and if the public 
safety would not be jeopardized thereby, the patient may receive after-care or supervision in the 
receiving state. 
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C. .In supervision, treating or caring for a patient on after-care under the terms of this article, 
a receiving state shall employ the same standards of visitation, examination, care and treatment 
that it employs for similar local patients. | 


ARTICLE V 
Escape Notice 


Whenever a dangerous or potentially dangerous patient escapes from an institution in any 
party state, that state shall promptly notify all appropriate authorities within and without the 
jurisdiction of the escape in a manner reasonably calculated to facilitate the speedy apprehension 
of the escapee. Immediately upon the apprehension and identification of any such dangerous or 
potentially dangerous patient, he shall be detained in the state where found pending disposition 
in accordance with law. 


ARTICLE VI 
Transporting | 


The duly accredited officers of any state party to this compact, upon the establishment of their 
authority and the identity of the patient, may transport any patient being moved under this com- 
pact through any and all states party to this compact, without interference. 


ARTICLE VII 
Effect and Cost of Transfer 


A. No person shall be deemed a patient.of more than one institution at any given time. Com- 
pletion of transfer of any patient to an institution in a receiving state shall have the effect of mak- 
ing the person a patient of the institution in the receiving state. 

B.. The sending state shall pay all costs of and incidental to the transportation of any patient 
under this compact, but any two or more party states may, by making a specific agreement for that 
purpose, arrange for a different allocation of costs as among themselves. 

C. No provision of this compact alters or affects any internal relationships among the depart- 
ments, agencies and officers of and in the government of a party state, or between a party state 
and its subdivisions, as to the payment of costs, or responsibilities therefor. 

D. Nothing in this compact prevents any party state or subdivision thereof from asserting any 
right against any person, agency or other entity in regard to cost for which such party state or 
subdivision thereof may be responsible pursuant to any provision of this compact. 

EK. Nothing in this compact invalidates any reciprocal agreement between a party state and a 
non-party state relating to institutionalization, care or treatment of the mentally ill or mentally 
deficient, or any ste tieh authority pursuant to which such ei eaealog may be made. 


ARTICLE VIII 
Guardian 


A. Nothing in this compact abridges, diminishes, or in any way impairs the rights, duties and 
responsibilities of any patient's guardian on his own behalf or in respect of any patient for whom 
he may serve, except that where the transfer of any patient to another jurisdiction makes advis- 
able the appointment of a supplemental or substitute guardian, any court of competent jurisdic- 
tion in the receiving state may make a supplemental or substitute appointment and the court 
which appointed the previous guardian shall upon being duly advised of the new appointment, 
and upon the satisfactory completion of an accounting and other acts as the court may by law 
require, relieve the previous guardian of power and responsibility to whatever extent shall be 
appropriate in the circumstances; however, in the case of any patient having settlement in the 
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sending state, the court of competent jurisdiction’ in the sending state shall have the sole discre- 
tion to relieve a guardian appointed by it or continue his power and responsibility, whichever it 
shall deem advisable. The court in the receiving state may, in its discretion, confirm or reappoint 
the person previously serving as guardian in bias sending state in lieu of making a supplemental 
or substitute appointment. 

B. The term "guardian" as used in Subdivision A of this article shall include any guard- 
ian, trustee, legal committee, conservator or other person or agency however denominated 
who is charged by law with por to act for or responsibility for the perear or property of 
a patient. 


ARTICLE IX 
Criminals 


A. No provision of this compact except Article V shall apply to any person institutionalized 
while under sentence in a penal or correctional institution or while subject to trial on a criminal 
charge, or whose institutionalization is due to the commission of an offense for which, in the ab- 
sence of mental illness or mental deficiency, the person ‘would be subject to incarceration in a penal 
or correctional institution. 

B. ‘To every extent possible, it is the policy of the states party to this compact that no pa- 
tient shall be placed or detained in any prison, jail or lockup, but such patient shall, with all 
expedition, be taken to a suitable institutional facility for mental illness or mental deficiency. 


ARTICLE X 
Compact Administrator 


A. Each party state shall appoint a "compact administrator" who, on behalf of his state, 
shall act as general coordinator of activities under the compact in his state and who shall 
receive copies of all reports, correspondence and other documents relating to any patient pro- 
cessed under the compact by his state either in the capacity of sending or receiving state. The 
compact administrator or his duly designated representative shall be the official with whom 
other party states shall deal in any matter relating to the compact or any patient processed 
under the compact. 

‘B. The compact administrators of the respective party states shall have power to promulgate 
reasonable rules and sks. Habel to carry out more effectively the Terens and ‘provisions of this 
compact. 


ARTICLE. XI 
Supplementary Agreements 


The duly constituted administrative authorities of any two or more party states may enter into 
supplementary agreements for the provision of any service or facility or for the maintenance of any 
institution on a joint or cooperative basis whenever the states concerned shall find that such agree- 
ments will improve services, facilities or institutional care and treatment in the fields of mental ill- 
ness or mental deficiency. No supplementary agreement shall be construed so as to relieve any party 
state of any obligation which it ner ee would have under other provisions of this bit de gs 


- ARTICLE XI t orasiw Ja 
Fintary inté Fires 
This compact shall enter into full. force'and effect as to any state when enacts by it into 


law and such state shall thereafter he a party to the camped ryt any and all states waitin 
joining jin it; | ved 1G 
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ARTICLE XIII 
Withdrawal 


This compact shall be liberally construed so ‘as to effectuate its purposes. The provisions of this 
compact shall be severable and if any phrase, clause, sentence or provision of this compact is de- 
clared to be contrary to the constitution of any party state or of the United States or the applicabil- 
ity thereof to any government, agency, person or circumstance is held invalid, the validity of the 
remainder of this compact and its applicability to any government, agency, person or circumstance 
shall not be affected. If this compact shall be held contrary to the constitution of any state party to 
the compact, the compact shall remain in full force and effect as to the remaining states and in full 
force and ee as to the state affected as to all severable matters. 


History: 1953 Comp., § 34-5-1, enacted by Laws © ANNOTATIONS 


1969, ch. 118, § 1. 
Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and CuJ.S. references. — Change 
of state or national domicil of mental incompetent, 96 


7 rt h ‘ i 1% f the law. 
inserted by the compiler and is not part of the law. AL.R.2d 1236. 


11-7-2. Compact coordinator; powers and duties. 


Pursuant to the Interstate Compact on Mental Health, the administrator of the New Mexico be- 
havioral health institute is designated as the compact administrator and, acting jointly with like 
officers of other party states, shall promulgate rules and regulations to carry out more effectively 
the terms of the compact. The compact administrator is authorized, empowered and directed to 
cooperate with all departments, agencies and officers of and in the government of this state and 
its subdivisions in facilitating the proper administration of the compact or of any supplementary 
agreement entered into by this state under the compact, 


History: 1953 Comp., § 34-5-2, enacted by Laws department" and added "administrator of the New Mexico 
1969, ch. 118, § 2; 1977, ch. 253, § 46; 2007, ch. 325, § 5; » “behavioral health institute". 
2009, ch. 191, § 1. The 2007 amendment, efective, June 15, 2007, 
The 2009 amendment, effective June 19, 2009, after changed "health and environment department" to "hu- 
"Compact on Mental Health, the" deleted "director of the man services department". 


behavioral health services division of the human-services 


11-7-3. Supplementary agreements. 


The compact administrator may enter into supplementary agreements with appropriate officials 
of other states under Articles VII and XI of the compact [11-7-1 NMSA 1978]. In the event that 
the supplementary agreements shall require or contemplate the use of any institution or facility of 
this state or require or contemplate the provision of any service by this state, no agreement shall 
have force or effect until approved by the head of the department or agency under whose jurisdic- 
tion the institution or facility is operated or whose department or agency will be charged with the 
rendering of the service. 


History: 1953 Comp., § 34-5-3, enacted by Laws 
1969, ch, 118, § 3. 
11-7-4. Payments by administrator. 


The compact administrator may make or arrange for any payments necessary to discharge any 
financial obligations imposed upon this state by the compact [11-7-1 NMSA 1978] or by any sup- 
plementary agreement entered into under the compact. 


History: 1953 Comp., § 34-5-4, enacted by Laws 
1969, ch. 118, § 4. 
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11-7-5. Notice of transfer. 


Whenever the compact administrator receives a request for the transfer of a patient from an in- 
stitution in this state to an institution in another party state, and he determines that the transfer 
is in the best interest of the patient, he shallgive notice of the proposed transfer to the patient, the 
spouse of the patient, the parents of the patient and the adult children of the patient. This notice 
shall also notify these people of the right, if requested, to.a court hearing on the proposed transfer 
and shall contain a request for written consent from these people for the transfer, The notice shall 
be in writing, and the respondents shall be given fourteen days from the date of mailing of the no- 
tice to consent or object to the transfer, or to request a court hearing. No transfer shall be made if 
there is any written objection or request:made to the compact administrator. except upon order of 
the court after hearing. However, no transfer shall be made if the compact administrator receives 
written objections from all these people. No transfer shall be made of a patient ordered hospital- 
ized by any court-unless written notice of the proposed transfer has been given to that court. 


History: 1953 Comp., § 34-5-5, enacted by Laws 
1969, ch. 118, § 5. 


ARTICLE 8 

Compact for Education 
Sec. Sec. 
11-8-1, Compact for education entered into. 11-8-7. Committees; Article VI. 
11-8-2. Purpose and policy; Article I. 11-8-8. Finance; Article VIL. 
11-8-3. State defined; Article II. t 11-8-9. Eligible: parties; entry into and sieht areal Ar- 
11-8-4, The commission; Article ITI, ticle VIII... 
11-8-5. Powers; Article IV. 11-8-10, Construction and severability; Article IX. 
11-8-6. Cooperation with federal government; Article V. 11-8-11. Filing of compact. 


11-8-1. Compact for education entered into. 


The "Compact for Education" is hereby entered into and enacted into law with all farieilotibhs 
legally joining therein, in the form substantially as set, out in Sections 11-8-1 through 11-8-11 
NMSA 1978. 


History: 1953 Comp., § 77-20-1, enacted by Laws nS - ANNOTATIONS tied 
1967, ch. 16, § 283. 


Cross references, — For Western Regional Coopera- Am. Jur, 2d, A.L.R. and C.J.S. references. — 78 
tion in Higher Education Compact, see 11-10-1 NMSA C.J,S. Schools and School Districts § 7. 
1978. 


5 


11-8-2. Purpose and policy; Article I. 


A. It is the purpose of this compact [11-8-1 through 11-8-11 NMSA 1978] to; 

(1) establish and maintain close cooperation and understanding among executive, legis- 
lative, professional, educational and lay leadership on a nation-wide basis at the state and togal 
levels; i 
(2) provide a forum for the discussion, development, crystallization and Felwte angers 
of public policy alternatives in the field of education; | 

(3) provide a clearinghouse of information on matters relating to educational problems 
and how they are being met in different places throughout the nation, so that.the,executive and 
legislative branches of state government and of local communities may have ready. access to the 
experience and record of the entire country,,and so that both lay and professional groups in the 
field of education may have additional avenues for the sharing of experience and the interchange 
of ideas in the formation of public policy in education; 
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(4): facilitate the improvement of state and local educational systems so that all of them 
will be able to meet adequate and desirable goals in a society which requires continuous qualita- 
tive and quantitative advance in educational opportunities, methods and facilities. 

B,  Itis the policy of this compact to encourage and promote local and state initiative in the devel- 
opment, maintenance, improvement and administration of educational systems and institutions in 
a manner which will accord with the needs and advantages of diversity among localities and states. 

C. The party states recognize that each of them has an interest in the quality and quantity of 
education furnished in each of the other states, as well as in the excellence of its own educational 
systems and institutions, because of the highly mobile character of individuals within the nation, 
and because the products and services contributing to the health, welfare and:economic advance- 
ment of each state are supplied in significant se by persons educated in stapes states. 


Plaboers 1953 iia § 77-20-2, enacted by Laws 
1967, ch. 16, § 284, . 


11- 8-3. State defied; ‘Article II. 


As used in aris coun dot [11-8-1:through 11-8-11 NMSA 1978], "state!! means a state, bare ecty 
or possession of the United States, the District of Columbia, or the commonwealth of Puerto Rico. 


History: 1953 Comp., § 77-20-8,.enacted by Laws. 
1967, ch. 16, § 285. 


11-8-4, The ‘commission; Article ITI. 


A. The "educational commission of the states," hereinafter called "the commission," is hereby ¢s- 
tablished, The commission shall consist of seven members representing each party state. One of such 
members shall be the governor; two shall be members of the state legislature selected. by its respec- 
tive houses and serving in such manner as the legislature may determine; and four shall be appointed 
by and serve at the pleasure of the governor, unless the laws of the state otherwise provide. If the laws 
of a state prevent legislators from serving on the commission, six members shall be appointed by and 
serve at the pleasure of the governor, unless the laws of the state otherwise provide. In addition to any 
other principles or requirements which a state may establish for the appointment and service of its 
members of the commission, the guiding principle for the composition of the membership on the com- 
mission from each party state shall be that the members representing such state shall, by virtue of 
their training, experience, knowledge or affiliations be in a position collectively to reflect broadly the 
interests of the state government, higher education, the state education system, local education, lay 
and professional, public and nonpublic educational leadership. Of those appointees, one shall be the 
head of a state agency or institution, designated by the governor, having responsibility for one or more 
programs of public education. In addition tothe members of the commission representing the party 
states; there,may. be not to exceed ten nonvoting commissioners selected by the steering committee 
for terms of one year. Such commissioners shall represent leading national organizations of profes- 
sional educators or,persons concerned with educational administration, 

B..-The members of the commission shall. be entitled to one vote each on the commission. No ac- 
tion of the commission shall be binding unless taken.at a meeting at which a majority of the total 
number of votes on the commission are cast.in favor thereof. Action of the commission shall be only 
at a meeting at. which a majority of the commissioners are present. The commission shall meet at 
least once a-year. In its bylaws, and subject to such directions and limitations as may be contained 
therein, the commission may delegate the exercise of any of its powers to the steering committee 
or the executive director, except for the power to approve budgets or requests for appropriations, 
the power to make policy recommendations pursuant to Article IV (Section 11-8-5 NMSA 1978) 
and adoption of the annual report pursuant to Paragraph J of this article. 

C. The commission shall have a seal. 

_D. The commission shall elect annually from among its members a chairman, who shall.be a 
governor, a vice chairman and a treasurer. The commission shall provide for the appointment of an 
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executive! director. Such executive director shall serve at the pleasure of the commission, and to- 
gether with the treasurer and such other personnel as the commission may deem appropriate shall be 
bonded in such amount as the commission shall determine. The executive director shall be secretary. 

EK.’ Irrespective of the civil service, personnel or other merit system laws of any of the party 
states, the executive director subject to the approval of the steering committee shall appoint, re- 
move or discharge such personnel as may be necessary for the performance of the functions of the 
commission, and shall fix the duties and compensation of such personnel. The commission in its 
bylaws shall provide for the personnel policies and programs of the commission. 

F. The commission may borrow, accept or contract for the services of personnel from any party 
jurisdiction, the United States, or any subdivision or agency of the aforementioned governments, 
or from any agency of two or more of the party jurisdictions or their subdivisions. 

G. The commission may accept for any of its purposes and functions under this compact [11-8-1 
through 11-8-11 NMSA 1978] any and all donations, and grants of money, equipment, supplies, 
materials and services, conditional or otherwise, from any state, the United States, or any other 
governmental agency, or from any person, firm, association, foundation, or corporation, and may re- 
ceive, utilize and dispose of the same. Any donation or grant accepted by.the commission pursuant 
to this paragraph or services borrowed pursuant to Paragraph F of this article shall be reported in 
the annual report of the commission. Such report shall include the nature, amount and conditions, 
if any, of the donation; grant, or services borrowed, and the identity of the donor or lender. 

H. The commission may establish and maintain such facilities as may be necessary for the 
transacting of its business. The commission may acquire, hold, and convey real and personal prop- 
erty and any interest therein. 

I. The commission shall adopt bylaws for the conduct of its business and shall have the power 
to amend and rescind these bylaws. The commission shall publish its bylaws in convenient form 
and shall file a copy thereof and a copy of any amendment thereto, with the appropriate apeney or 
officer in each of the party states. 

J. The commission annually shall make to the governor and legislature of each party state a 
report covering the activities of the commission for the preceding year. The commission ey make 
such additional reports as it may deem desirable. 


History: 1953 Comp., § 77-20-4, enacted by Laws 
1967, ch, 16, § 286. 


11-8-5. Powers; Article TV. 


In, addition to authority conferred on the commission by stare provisions of the rsd [11-8-1 
through 11-8-11 NMSA 1978], the commission shall have authority to: 

A. collect, correlate, analyze and interpret information and data concerning educational needs 
and resources; 

B. encourage and foster research in all aspects of education; but with special JefePert6e to the 
desirable scope of instruction, organization, administration, and instructional methods and stan- 
dards employed or suitable for employment in public educational systems; Bi! xe 

C. develop proposals for adequate financing of education as a whole and at éach of its many levels; 

D. conduct or participate in research of the types referred to in this article in any instance 
where the commission finds that such research is necessary for the advancement of the purposes 
and policies of this compact, utilizing fully the resources of national associations, regional compact 
organizations for higher education and other agencies and institutions, both public and private; 

E. formulate suggested policies and plans for the improvement of public education as a’ whole, 
or for any segment thereof, and make recommendations with aiid St thereto available to the ap- 
propriate governmental units, agencies and public officials; 

F. do such other things as may be necessary or incidental to the administration of any of its 
authority or functions pursuant to this compact. 


History: 1953 Comp., § 77-20-5, enacted by Laws 
1967, ch. 16, § 287, 
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11-8-6.. Cooperation with federal government; Article V. 


A. If the laws of the United States specifically so provide, or if administrative provision is 
made therefor within the federal government, the United States may be represented on the com- 
mission by not to exceed ten representatives..Any such representative or representatives of the 
United States shall be appointed and serve in such manner as may be provided by or pursuant to 
federal law, and may be drawn from any one or.more branches of the federal government, but no 
such representative shall have a vote on the commission. 

B.. The commission may provide information and make x cee rma ations to any executive or 
legislative agency or officer of the federal government concerning the,common educational policies 
of the states, and may advise with any such agencies or officers concerning any matter of mutual 
interest. 


History: 1953 Comp., § 77-20-6, enacted by Laws 
1967, ch. 16, § 288, 


11-8-7. Committees; Article VI. 


A. To assist in the expeditious conduct of its business when the full commission is not meet- 
ing, the commission shall elect a steering committee of thirty-two members which, subject to the 
provisions of this compact [11-8-1 through 11-8-11 NMSA 1978] and consistent with the policies 
of the commission, shall be constituted and function as provided in the bylaws of the commis- 
sion. One-fourth of the voting membership of the steering committee shall consist of governors, 
one-fourth shall consist of legislators, and the remainder shall consist of other members of the 
commission, A federal representative on the commission may serve with the steering commit- 
tee, but without vote. The voting members of the steering committee shall serve for terms of two 
years, except that members elected to the first steering committee of the commission shall be 
elected as follows: sixteen for one year and sixteen for two years. The chairman, vice chairman, 
and treasurer of the commission shall be members of the steering committee and, anything in 
this paragraph to the contrary notwithstanding, shall serve during their continuance in these of- 
fices., Vacancies in the steering committee shall not affect its authority to act, but the commission 
at its next regularly ensuing meeting following the occurrence of any vacancy shall fill it for the 
unexpired term, No person shall serve more than two,terms as a member of the steering commit- 
tee: provided that service for a partial term of one year or less shall not be counted toward. the 
two term limitation, 

B,.. The commission may establish advisory and technical committees composed of state, local, 
and federal officials and private persons to advise it with respect to any one or more of its func- 
tions. Any advisory or technical committee may, on request of the.states concerned, be established 
to consider any matter of special concern to two or.more of the party states. 

C.. The commission may establish such additional committees as its bylaws may provide. 


History: 1953 Comp., § 77-20-7, enacted by Laws 
1967, ch. 16, § 289, 


11-8-8. Finance; Article VII. 


A. The commission shall advise the governor or designated officer or officers of each party state 
of its budget and estimated expenditures for such period.as may be required by the laws of that 
party state. Each of the commission's budgets of estimated expenditures shall contain specific rec- 
ommendations of the amount or amounts to be appropriated by each.of the party states. 

B. The total amount of appropriation requests under any budget shall be apportioned among 
the party states. In making such apportionment, the commission shall devise and employ,a for- 
mula which takes equitable account of the populations and per papi income levels of the party 
states. 
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C. The commission shall not pledge the credit of any party states. The commission may meet 
any of its obligations in whole or in part with funds available to it pursuant to Article III G (Sub- 
section G of Section 11-8-4 NMSA 1978) of this compact, provided that the commission takes spe- 
cific action setting aside such funds prior to incurring an obligation to be met in whole or in part in 
such manner. Except where the commission makes use of funds available to it pursuant to Article 
III G (Subsection G of Section 11-8-4 NMSA 1978), the commission shall not incur any obligation 
prior to the allotment of funds by the party states adequate to meet the same. 

D. The commission shall keep accurate accounts of all receipts and disbursements. The re- 
ceipts and disbursements of the commission shall be subject to the audit and accounting proce- 
dures established’by its bylaws. However, all receipts and disbursements of funds handled by the 
commission shall be audited yearly by a qualified public accountant, and the report of the audit 
shall be included in and become part of the annual reports of the commission. 

E. The accounts of the commission shall be open at any reasonable time for inspection Me duly 
constituted officers of the party states and by any persons authorized by the commission. . 

F. Nothing contained herein shall be construed to prevent commission compliance with laws 
relating to audit or inspection of accounts by or on behalf of any RG ETT EASE contributing to the 
support of the commission. 


History: 1958 Comp., § 77-20-8, enacted by Laws 
1967, ch. 16, § 290. 


11-8-9. “‘Bligible parties; entry into and withdrawal; Article VIII. 


A. This compact [11-8-1 through 11-8211 NMSA 1978] shall have as eligible parties all states, 
territories, and possessions of the United States, the District of Columbia, and the commonwealth 
of Puerto Rico. In respect of any such jurisdiction not having a governor, the term "governor," as 
used in this compact, shall mean the closest equivalent official of such jurisdiction. BS 

B. Any state or other eligible jurisdiction may enter into this compact and it shall become bind- 
ing thereon when it has adopted the same: provided that in order to enter into initial effect, adop- 
tion by at least ten eligible party jurisdiction [jurisdictions] shall be required. 

C. Adoption of the compact may be either by enactment thereof or by adherence thereto by the 
governor; provided that in the absence of enactment, adherence by the governor shall be sufficient 
to make his state a party only until December 31, 1967: During any period when a state ‘is par- 
ticipating in this compact'through gubernatorial action, the governor shall appoint those persons 
who, in addition to himself, shall serve as the members of the commission from his state, and shall 
provide to the commission an equitable share of the financial support of one commission from any 
source available to him. 

D. Except for a withdrawal effective on December 31, 1967 in accordance with Phteistidys C of 
this article, any party state may withdraw from this compact by enacting a statute repealing the 
same, but no such withdrawal shall take effect: until one year after the governor of the withdraw- 
ing state has given notice in writing of the withdrawal to the governors of all other party states. 
No withdrawal shall affect any liability already incurred by or chargeable to a party state prior to 
the time of such withdrawal. 


History: 1953 Comp., § 77-20-9, enacted by Laws Bracketed material.— The bracketed material was 
1967, ch. 16, : 291, inserted Bias the compiler and is not part of the law. 


11-8- 10. CHneeharetierd and severability; Article IX. 


This compact [11-8-1 through 11-8:11 NMSA 1978] shall be liberally construed so as to effec- 
tuate the purposes thereof. The provisions of this compact shall be severable and if any’phrase, 
clause, sentence or provision of this compact is declared to be contrary to the constitution of any 
state or of the United States, or the applicability thereof'to any government, agency, person or 
circumstances is held invalid, the validity of the remainder of this compact and the applicability 
thereof to any government, agency, person or circumstance shall not be affected thereby. If this 
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compact shall be held contrary to the constitution of any state participating therein, the compact 
shall remain in full force and effect as to the state affected as to all severable matters. 


History: 1953 Comp., § 77-20-10, enacted by Laws | 
1967, ch. 16, § 292. 


11-8-11. Filing of compact. 


Pursuant to Article III, I (Subsection I of Section 11-8-4 NMSA 1978) the commission shall file 
a copy of its bylaws and any amendment thereto with the supreme court librarian of New Mexico. 
The governor shall make additional filings pursuant to Section 14-3-20 NMSA 1978. 


History: 1953 Comp., § 77-20-11, enacted by Laws 
1967, ch. 16, § 293. 


ARTICLE 8B 
Interstate Conipact on Educational Opportunity » 
for ppuenteee Children 
Sec. : ' Sec. 
11-8B-1. Interstate compact on educational opportunity ' 11- SB 2. Military children education compact state coun- 
for military children; entered into. cil; military family education liaison; com- 


pact commissioner, 


11-8B-1. Interstate compact on educational opportiiity for military 
children; entered into. 


The "Interstate Compact on Educational Opportunity for Military Children" is enacted into law and 
entered into with all other jurisdictions legally joining therein in the form substantially as follows: 


"INTERSTATE COMPACT ON EDUCATIONAL OPPORTUNITY FOR MILITARY CHILDREN. 
ARTICLE 1 
PURPOSE 


It is the purpose of the Interstate Compact on Educational Opportunity for Military Children 
to remove barriers to educational success imposed on children of military families because of fre- 
quent moves and deployment of their parents by: 

A. facilitating the timely enrollment of children of military families and ensuring that they are 
not placed at a disadvantage due to difficulty in the transfer of education records from the previ- 
ous school district or variations in entrance and age requirements; 

B. facilitating the student placement process through which children of military families are 
not disadvantaged by variations in attendance ea ato le scheduling, sequencing, grading, 
course content or assessment; 

C. facilitating the qualification and eligibility for enrollment, educational ed sar and par- 
ticipation in extracurricular, academic, athletic and social activities; 

D. facilitating the on-time graduation of children of military families; 

E. providing for the promulgation and enforcement of administrative ier implementing the 
provisions of that compact; 

F. providing for the uniform collection efi sharing of information between and among member 
states, schools and military families under that compact; 

G. promoting coordination between that compact and other Konapatts affecting a ei chil- 
dren; and 
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H. promoting flexibility and cooperation, between the ectuiadbionsh system, babente and the atus 
dent in order to‘achieve educational success for the student. tot fut! a 


ARTICLE .2. 
DEFINITIONS 


As used in the Interstate Compact on Educational Opportunity for Military Children: 

A. "active duty" means full-time duty status in the active uniformed service of the United 
States, including members of the national guard and-reserve on active duty orders pursuant to 10 
U.S.C. Sections 1209 and 1211; 

B. "children of military families" means ae a children enrolled in po dihecadbin through 
twelfth grade in the household of an active duty member; ) 

C. "compact commissioner" means the voting representative of each compathtits state ‘ap- 
pointed pursuant to Article 8 of the Interstate ap aes on Educational Opportunity for Military 
Children; 

D. "deployment" means the period one rsats prior to the service members’ departures from 
their home stations on military orders through six months after return to their home;stations;. 

E. "education records" means records, files and data that are directly related to a student and 
maintained by a school or local education agency, including records encompassing all the material 
kept in a student's cumulative folder such as general identifying data, records of attendance and 
of academic work completed, records of achievement and results of evaluative tests, health data, 
disciplinary status, test protocols and individualized education programs; 

F. "extracurricular activity" means a voluntary activity sponsored by a school or local educa- 
tion agency or an organization sanctioned by a local education agency. "Extracurricular activity" 
includes preparation for and involvement in public performances, contests, athletic.competitions, 
demonstrations, displays and club activities; 

G. "interstate commission" means the interstate commission on educational opportunity for 
military children that:is created under Article 9 of the Interstate Compact on Educational Opbbr- 
tunity for Military Children; 

H. "local education agency" means a public authority legally constituted by the state as an 
administrative agency'to provide control,of and direction for kindergarten through twelfth grade 
public educational institutions; 

I. "member state" means a state that has enacted the Interstate Compact on Educational Op- 
portunity for Military Children; 

J. "military installation" means a base, camp, post, station, yard, center or homeport facility 
for any ship or other activity under the jurisdiction of the United States department of defense, 
including any leased facility, that is located within any of the several states, the District of Colum- 
bia; the commonwealth of Puerto Rico, the United States Virgin Islands, Guam, American Samoa, 
the Northern Marianas Islands and any other United States territory. The term does not include 
any facility used primarily for civil works, rivers and harbors projects or flood control projects; 

K. "non-member state" means a state that has not enacted. the Interstate Compact on Educa- 
tional Opportunity for Military Children; 

L. .."receiving state" means the state to which a child of a military family is sent or brought, or 
caused to be sent or brought; 

M. "rule" means a written statement by the interstate commission promulgated pursuant to 
Article 12 of the Interstate Compact on Educational Opportunity for Military Children that is of 
general applicability, implements, interprets or prescribes a policy or provision of that compact or 
an organizational, procedural or practice requirement of the interstate commission and includes 
the amendment, repeal or suspension of an existing rule; 

N. "sending state" means the state from which a child of a military fanaa is saite or brought or 
caused to be sent or brought; 

O. "state" means a state of the United States, the District of reek eeu the commonwealth of 
Puerto Rico, the United States Virgin Islands, Guam, American Samoa, the Northern Marianas 
Islands and any other United States territory; 
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P.. "student" means the child of a military family for whom the local education agency receives 
public funding and who is formally enrolled in kindergarten through twelfth grade; 
Q.. "transition"!means: 
(1). the formal and physical process of irenisfonyivedt from sthool to school; or : 
(2) the period of time in which a student moves fromic one school in the sending state to 
another school in the receiving state; | 
R. "uniformed services" means the army, navy, air force, marine corps, coast: guard and the 
commissioned corps of the national oceanic and atmospheric administration and United States 
public health service; and 
S. "veteran" means a person who served i in the uniformed services and who was discharged or 
released from the uniformed services under conditions other than dishonorable. 


ARTICLE 3 
APPLICABILITY 


A. .Except as otherwise provided in’ Subsection. B of this article, the Interstate Compact on 
Educational Opportunity for Military Children shall apply to the children of: 
»» (1). active duty members of the uniformed services, including members of the national 
guard and reserve on active duty orders pursuant to 10 U.S.C. Sections 1209 and 1211; 
(2) members or veterans of the uniformed services who are severely injured and medically 
discharged or retired for a period of one:year after medical discharge or retirement; and 
(3) members of the uniformed services who die on active duty or as a result of injuries sus- 
tained while on active duty and:extending for a period of one year after death. | 
B. The provisions of the Interstate Compact on Educational Oppiriani ty for Military Children 
shall only apply to local education agencies... 
C. The provisions of the Interstate Compact on Bd ieeidoucal Onesient for Military Children 
shall not apply to the children of: 
(1). inactive members of the national pear and ail aes reserves; 
(2) members’ of the uniformed services now retired, except as provided in Subsection A of 
this article; 
(8) veterans of the uniformed services, except as provided in Subsection A of this auiitle: and 
(4). other United States department of defense personnel and.other federal agency civilian 
and contract employees not defined: as active duty:members of the uniformed services. 


ARTICLE 4 
EDUCATIONAL RECORDS AND ENROLLMENT - 


A.}; In the event that official education records cannot be released to the parents for the purpose 
of transfer, the custodian of the records in the sending state shall prepare'and furnish to the par- 
ent a complete set of unofficial education records containing uniform information as determined 
by the interstate commission. Upon receipt.of the unofficial education records by a school.in the.re- 
ceiving state, the school shall enroll and appropriately place the student based on the information 
provided in the unofficial records, pending validation by the official records, as quickly as possible. 

B. Simultaneous with the enrollment and conditional placement of the student, the school in 
the receiving state shall request the student's official education record from the school in the send- 
ing state. Upon receipt of this request, the school in the sending state shall process and furnish the 
official education records to the school in the receiving state within ten days or within such time as 
is reasonably determined under the rules promulgated by the interstate commission. 

C. Compacting states shall give thirty days from the date of enrollment or within such time as 
is reasonably determined under the rules promulgated by the interstate commission for students 
to obtain any immunizations required by the receiving state, For a series of immunizations, initial 
vaccinations must, be obtained within thirty days or within such time, as is reasonably determined 
under the rules promulgated by the interstate commission. ts , 
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D. Students shall be allowed to continue their enrollment at a grade level in the receiving state 
commensurate with their grade level, including kindergarten, from a local education agency in the 
sending state at the time of transition, regardless of age. A student that has satisfactorily completed 
the prerequisite grade level in the local education agency in the sending state shall be eligible for 
enrollment in the next highest grade level in the receiving state, regardless of age. A student trans- 
ferring after the start of the school year in the receiving state shall enter the school in the receiving 
state on the student's validated level from an accredited school in the sending state. 


ARTICLE 5 
PLACEMENT AND ATTENDANCE 


A. When a student transfers before or during the school year, the receiving state school shall 
initially honor placement of the student in educational courses based on the student's enrollment 
in the sending state school or educational assessments conducted at the school in the sending 
state if the courses are offered. Course placement includes honors, international baccalaureate, 
advanced placement, vocational, technical and career pathways courses. Continuing the student's 
academic program from the previous school and promoting placement in academically and career- 
challenging courses should be paramount when considering placement. This subsection does not 
preclude the school in the receiving state from performing subsequent evaluations to ensure ap- 
propriate placement and continued enrollment of the student in the courses. 

B. The receiving state school shall initially honor placement of the student in eduvdbitnsal pro- 
grams based on current educational assessments conducted at the school in the sending state or 
participation or placement’in like programs in the sending state. Such programs include gifted 
and talented programs and English as a second language. This subsection does not preclude the 
school in the receiving state from performing subsequent evaluations to ensure appropriate place- 
ment of the student. 

C. In compliance with the federal requirements of the Individuals with Disabilities Education 
Act, 20 U.S.C. Section 1400 et seq., the receiving state shall initially provide comparable services to 
a student with disabilities based on the student's current individualized education program. In com- 
pliance with the requirements of Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. Section 794, 
and with Title II of the Americans with Disabilities Act of 1990, 42 U.S.C. Sections 12131-12165, the 
receiving state shall make reasonable accommodations and modifications to address the needs of 
incoming students with disabilities, subject to an existing 504 or Title II plan, to provide the student 
with equal access to education. This subsection does not preclude the school in the receiving state 
from performing subsequent evaluations to ensure appropriate placement of the student. 

D. Local education agency administrative officials shall have flexibility in waiving course or 
program prerequisites or other preconditions for placement in courses or programs offered under 
the jurisdiction of the local education agency. 

EK. A student whose parent or legal guardian is an active duty member of the uniformed ser- 
vices and has been called to duty for, is on leave from or has immediately returned from deploy- 
ment to a combat zone or combat support posting shall be granted additional excused absences, at 
the discretion of the local education agency superintendent, to visit with the student's parent or 
legal guardian. . 


dep hes 6 
ELIGIBILITY 


A. Special power of attorney, relative to 5 the pliavdinnahie of a child of a military family and ex- 
ecuted under applicable law, shall be sufficient’for the purposes of enrollment and all SUHer aotreng 
requiring parental participation and consent. 

B. A local education agency shall be prohibited from charging local tuition to a military child 
who is in transition and is placed in the care of a noncustodial parent or other person standing in 
loco parentis who lives in a jurisdiction other than that of the custodial parent. 
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C, A military child who is in transition and is placed in the care of a noncustodial parent or 
other. person standing in loco parentis who lives:in a jurisdiction other than that of the custodial 
parent may continue to attend the school in which the child was enrolled while residing with the 
custodial parent. 

D. State and local education agencies shall facilitate the opportunity for transitioning military 
children's inclusion in extracurricular activities, regardless of application deadlines, to the extent 
they are otherwise qualified. 


ARTICLE 7 
GRADUATION 


In order to facilitate the on-time graduation of children of military families, states and local 
education agencies shall incorporate the following procedures: 

A. local education agency administrative officials shall waive specific courses required for 
graduation if similar course work has been satisfactorily completed in another local education 
agency or shall provide reasonable justification for denial. If a waiver is not granted to a student 
who would qualify to graduate from the sending school, the local education agency shall provide 
an alternative means of acquiring required coursework so that graduation may occur on time; 

B. receiving states shall accept exit or end-of-course exams required for graduation from the 
sending state, national norm-referenced achievement tests or alternative testing in lieu of testing 
requirements for graduation in the receiving state. In the event the alternatives in this subsec- 
tion and Subsection A of this article cannot be accommodated by the receiving state for a student 
transferring in the student's senior year, then the provisions of Subsection C of this article shall 
apply; and 

C. ifia military student transferring at the beginning of or during Khe military biletansite senior 
year is ineligible to graduate from the receiving local education agency after all alternatives have 
been considered, the sending and receiving local education agencies shall ensure the receipt of 
a diploma from the sending local education agency if the student meets the graduation require- 
ments of the sending local education agency. In the event that one of the states in question is not a 
member of the Interstate Compact on Educational Opportunity for Military Children, the member 
state shall use best. efforts to facilitate the on-time’ eaten aaa of the'student in accordance with 
Subsections A and B of this article. i 


ARTICLE 8 
STATE COORDINATION 


A. Each member state shall, through the creation of a state council or use of an existing body or 
board, provide for the coordination among its agencies of government, local education agencies and 
military installations concerning the state's participation in and compliance with the Interstate 
Compact on Educational Opportunity for Military Children and interstate commission activities. 
While each member state may determine the membership of its own state council, its membership 
must include: the secretary of public education, the superintendent of a school district with a high 
concentration of military children, one representative from a military installation, one representa- 
tive from the executive branch of government and other offices and stakeholder groups the state 
council deems appropriate. A member state that does not have a school district deemed to contain 
a high concentration of military children may appoint a superintendent from another school dis- 
trict to represent local education agencies on the state council. 

* B. The state council of each member state shall appoint or designate a military family educa- 
tion liaison to assist military families and the state in facilitating the implementation of the Inter- 
state Compact on’ Educational Opportunity for Military Children. 

C. The compact commissioner responsible for the administration and management. of thie 
state's participation in the Interstate Compact on Educational Opportunity for Military Children 
shall be appointed by the governor or as otherwise determined by each member state. 
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D. The compact commissioner and the military family education liaison designated in this ar- 
ticle shall be ex-officio nonvoting members of the state council, unless eatheetl is already:a full vot- 
ing member of the state council. | 


“ARTICLE 9 


INTERSTATE COMMISSION ON EDUCATIONAL OPPORTUNITY 
FOR MILITARY CHILDREN 


The member states hereby create the "interstate commission on educational opportunity for 
military children". The activities of the interstate commission are the formation of public policy 
and are a discretionary state function. The interstate commission shall: 

A. be a body corporate and joint agency of the member states and shall have all the respon- 
sibilities, powers and duties set forth in the: Interstate Compact on Educational Opportunity for 
Military Children and such additional powers as may be conferred upon it by a subsequent concur- 
rent action of the:respective legislatures of the member states in accordance with the terms of that 
compact; | 

B. «consist of one voting ereticasaiempee from each nivalis state who shall be that state's com- 
pact commissioner. 

(1) «Each member state Mirena at a meeting of the interstate commission is entitled 
to one vote. 

(2), Avmajority of the total member states shall\constitute a quorum for the siviebereiieg of 
business, unless a larger quorum is required:by the bylaws of the interstate commission. 

(3) A: representative shall not delegate a vote to another member state. In the event the 
compact commissioner is unable to attend a meeting of the interstate commission, the governor or 
state council may ace voting authority to another nae from the person's state fark a ee 
fied meeting. 

(4) . The bylaws may pitmide for seisstinds of the itoratite commission to be conducted by 
telecommunication or electronic communication; . 

C: _ consist of ex-officio nonvoting representatives who are members of interested vociadldbeleieate: 
The ex-officio members, as defined in the bylaws, may include members of the representative orga- 
nizations of military family advocates, local education agency officials, parent and teacher groups, 
the United States department of defense, the education commission of the states, the interstate 
agreement on qualification of educational personnel and other interstate compacts affecting the 
education of children of military members; 

D. meet at least once each calendar year. The chair may call additional meetings and, upon the 
request of a simple majority of the member states, shall call additional meetings; 

K. establish an executive committee whose members shall include the officers of the interstate 
commission and such other members of the interstate:commission as determined by the bylaws. 
Members of the executive committee shall serve a one-year term. Members of the executive com- 
mittee shall be entitled to one vote each. The executive committee shall have the power to act 
on behalf of the interstate commission, with the exception of rulemaking, during periods when 
the interstate commission is not in session. The executive committee shall oversee the day-to-day 
activities of the administration of the:compact, including enforcement and compliance with the 
provisions of the:compact, its bylaws and: rules and other such duties as deemed necessary. The 
United States department of defense shall serve as an ex-officio nonvoting member of the execu- 
tive committee; 

F. . establish bylaws and rules: that provide for conditions and enbiihl fons under which the in- 
terstate commission shall make its information and official records available to'the public for in- 
spection or copying. The interstate commission may exempt from disclosure information or official 
records to the extent they would adversely affect personal privacy rights or proprietary interests; 

G. give public notice of all meetings and all meetings shall be open to the public, except as set 
forth in the rules or as otherwise provided in the Interstate Compact on Educational Opportunity 
for Military Children. The interstate commission ‘and its committees may close a meeting, or a 
portion of a meeting, if it. determines by a two-thirds' vote that an open meeting would be likely to: 
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(1) relate solely to the interstate commission's internal Naar =: bisa and proce- 
dures; 

(2) disclose matters specifically exempted from disclosure by federal and state statute; 

(3) disclose trade secrets or commercial or financial information that is privileged or con- 
fidential; 

(4) involve accusing a person of a crime or formally censuring a person; 

(5) disclose information of a personal nature if the disclosure would constitute a clearly 
unwarranted invasion of personal privacy; 

(6) disclose investigative records compiled for law enforcement purposes; or 

(7) specifically relate to the interstate commission's participation in a civil action or other 
legal proceeding; 
- H. cause its legal counsel or designee to certify that a meeting may be closed and shall refer- 
ence each relevant exemptible provision for any meeting, or portion of a meeting, that is closed 
pursuant to this subsection. The interstate commission shall keep minutes that shall fully and 
clearly describe all matters discussed in a meeting and shall provide a full and accurate summary 
of actions taken, and the reasons for the actions; including a description of the views expressed 
and the record of a roll call vote. All documents considered in connection with an action shall be 
identified in the minutes. All minutes and documents ofa closed meeting shall remain under seal, 
subject to release by a majority vote of the interstate commission; 

I. collect standardized data concerning the educational transition of the children of military fam- 
ilies under the Interstate Compact on Educational Opportunity for Military Children as directed 
through its rules, which shall specify the data to be collected, the means of collection and data ex- 
change and reporting requirements. The methods of data collection, exchange and reporting shall, 
insofar as is reasonably possible, conform to current technology and coordinate its information func- 
tions with the appropriate custodian of records as identified in the bylaws and rules; and 

J. create a process that permits military officials, education officials and parents to inform the 
interstate commission if and when there are alleged violations of the Interstate Compact on Edu- 
cational Opportunity for Military Children or its rules or when issues subject to the jurisdiction of 
the compact or its rules are not addressed by the state or local education agency. This subsection 
shall not be construed to create a private right of action against the interstate commission or any 
member state. 


ARTICLE 10 
POWERS AND DUTIES OF THE INTERSTATE COMMISSION 


The interstate commission may: 

A. provide for dispute resolution among member states; 3 

B. promulgate rules and take all necessary actions to effect the goals, purposes and obliga- 
tions as enumerated in the Interstate Compact on Educational Opportunity for Military Children. 
The rules shall be ere in the compact states to the extent and in the manner provided in that 
compact; 

C. issue, upon request of a member state, advisory opinions concerning the meaning or inter- 
pretation of the interstate compact and its bylaws, rules and actions; 

D: enforce compliance with the compact provisions, the rules promulgated by the interstate com- 
mission and the bylaws, using all necessary and proper means, including the use of judicial process; 

E. establish and maintain offices that shall be located within one or more of the member states; 

F. purchase and maintain insurance and bonds; 

G: ‘borrow, accept, hire or contract for services of personnel; 

H. establish and appoint committees, including an executive committee as required by Subsec- 
tion E of Article 9 of the Interstate: Compact on Educational Opportunity for Military Children, 
that shall have-the power to act on behalf of the interstate commission in carrying out its powers 
and duties under that compact; 

I. elect or appoint officers, attorneys, employees, agents or eolnsniaiits and fix their compensa- 
tion, define their duties and determine their qualifications; 
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J... establish the interstate commission's personnel policies and programs relating to conflicts of 
interest, rates of compensation and qualifications of personnel; 

K. accept donations and grants of, money, equipment, Saag materials and services and re- 
ceive, use and dispose of them; 

L. lease, purchase, accept contributions or donations om or otherwise own, hold, improyb or use, 
any property, real, personal or mixed; 

M.. sell, convey, mortgage, pledge, lease, exchange, abandon or otherwise riaacie of any prop- 
erty, real, personal or mixed; 

N. establish a budget and make expenditures; 

Q:. adopt a seal and bylaws governing the management and operation of the interstate com- 
mission; 

P.. report annually to. the legislatures, governors, judiciaries and state councils of the member 
states concerning the activities of the interstate commission during the preceding year. The reports 
shall also include any recommendations that may have been adopted by the interstate commission; 

-Q. coordinate education, training and public awareness regarding the Interstate Compact on 
Educational Opportunity for Military Children, its teplementation and operation for officials and 
parents involved in such activity; 

R. establish uniform standards for the reporting, collecting and sdiinadale of data; | 

S. maintain corporate books and.records,in: accordance with the bylaws; 

T. perform such functions as may be necessary or appropriate to achieve the purposes if the 
Interstate Compact on Educational Opportunity for Military Children; and 

U. provide for the uniform collection and sharing of information between and among: member 
states, schools.and military families under the Interstate Compact on Educational ol Appontunity for 
Military Children. 


ARTICLE.11. 
ORGANIZATION AND OPERATION OF THE INTERSTATE COMMISSION 


A. The interstate commission shall, by a majority of the members present and voting, within 
twelve months after the first interstate commission meeting, adopt bylaws to govern its conduct 
as may be necessary or appropriate to carry out the purposes of the Interstate Compact on Educa- 
tional Opportunity for Military Children, including: 

(1) establishing the fiscal year of the interstate commission; 

(2) establishing an executive committee and other committees as may be'necessary; 

(3) providing for the establishment of committees and for governing any general or specific 
delegation of authority or function of the interstate commission; 

(4) providing reasonable procedures for calling and conducting. meetings of the interstate 
commission and ensuring reasonable notice of each meeting; 

(5) establishing the titles and responsibilities of the officers and staff of the interstate 
commission; 

(6) providing a mechanism for concluding the operations of tna interstate commission and 
the return of surplus funds that may exist upon the termination of that compact, after paying and 
reserving all of its debts and obligations; and 

(7) .providing start-up rules for initial administration ofthe Interstate 7 on Eduea- 
tional Opportunity for Military Children. ._., 

B,.. The interstate commission shall, by a majority of the members, ite annually from among its 
members a chair, a vice chair and a treasurer, each of whom shall have such authority and duties as. 
may be specified in the bylaws. The chair or, in the chair's absence or disability, the vice chair shall 
preside at all meetings of the interstate commission. The officers so.elected shall serve without com- 
pensation or remuneration from the interstate commission, provided that, subject to the. availability 
of budgeted funds, the officers shall be reimbursed for ordinary and necessary costs and expenses 
incurred by them in the performance of their responsibilities as officers.of the interstate commission. 

C. The executive committee shall have such authority and duties as may be, set, forth.in the 
bylaws, including: | nechadianartes 
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(1) managing the affairs of the interstate commission in a manner consistent with the 
bylaws and purposes of the interstate commission;' 

(2) overseeing an organizational structure WHEE and Anaroocee procedures for, the in- 
terstate commission to provide for the creation of rules; operating Miocepeises and administrative 
and technical support functions; and 

(3). planning, implementing ‘and coordinating Pasataiaisbicicia and activities with other 
state, federal and local government organizations in order to: advance the poe of the interstate 
commission, 

.D,. The executive derbasittae may, subject to the approval of the interstate commission, , appoint 
or retain an executive director for such period, upon such terms and conditions and for such com- 
pensation as the interstate commission may deem appropriate. The executive director shall serve 
as secretary to the interstate commission but shall not be a member of the interstate commission. 
The executive director shall hire and Sap arviige such other persons.as may be authorized by the 
interstate commission. 

EK. The interstate commission:shall defand the peel tive director and its employees and, subject 
to‘the approval of the attorney general or other appropriate legal counsel of the member state rep- 
resented by an interstate commission representative, shall defend the interstate commission repre- 
sentative in any civil action seeking to impose liability arising out of an actual or alleged act, error or 
omission that occurred within the scope of interstate commission employment, duties or responsibili- 
ties or that the defendant had a reasonable basis for believing occurred within the scope of interstate 
commission employment, duties or responsibilities, provided that the actual or alleged act, error or 
omission did not result from intentional or willful and wanton misconduct on the part.of the person. 


ARTICLE 12 
RULEMAKING FUNCTIONS OF THE INTERSTATE COMMISSION 


A. » The interstate commission shall promulgate reasonable rules in order to effectively and ef- 
ficiently achieve the purposes of the Interstate Compact on Educational Opportunity for Military 
Children. If the interstate commission exercises its rulemaking authority in a manner that is 
beyond the scope of the purposes of that compact, or the powers granted under that compact, then 
such an-action by the interstate commission shall be invalid and have no force or.effect. 

B. Rules shall be made pursuant to a rulemaking process that substantially: conforms to the 
"Model State Administrative Procedure Act". (1981), Uniform Laws Annotated, Vol. 15, p.1 (2000) 
as amended, as may be appropriate to the operations of the interstate commission: 

C... Not later than thirty days after the date a rule is promulgated, any person may file a peti- 
tion for judicial review of the rule, provided that the filing of the petition shall not stay or oth- 
erwise prevent the rule from becoming effective unless the court finds that the petitioner has a 
substantial likelihood of success. The court shall give deference to the actions of the interstate 
commission consistent with applicable law and shall not find the rule to be unlawful if the rule 
represents a reasonable exercise of the interstate commission's authority., 

D. Ifa majority of the legislatures of the compacting states rejects a rule by enactment: of a 
statute or resolution in the same manner used to adopt the Interstate Compact on Educational 
Opportunity for Military Shaldren then the rule shall. have no.further force and effect in any com- 
pacting state, 


ARTICLE 13 
OVERSIGHT, ENFORCEMENT AND DISPUTE RESOLUTION 
A. All courts-shall take judicial notice of the Interstate Compact on Educational Opportunity 
for Military Children and the rules promulgated under that compact. in any judicial or administra- 


tive proceeding in a member state pertaining to the subject matter of that eormpacht that may affect 
the powers, responsibilities or actions of the interstate commission. 
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B. The interstate commission shall be entitled to receive all service of process in any proceed- 
ing provided in Subsection A of this article and ren have standing to intervene in the proceeding 
for all purposes. 

C. Ifthe interstate commission determines that a member state has defaulted in the perfor- 
mance of its obligations or responsibilities under the Interstate Compact on Educational Oppor- 
tunity for Military Children or the bylaws or promulgated rules, the interstate commission shall: 

(1) -provide written notice to the defaulting state and other member states of the nature of the 
default, the means of curing the default and any action taken by the interstate commission. The in- 
terstate commission shall specify the means by which the defaulting state shall cure its default; and 

(2) provide remedial training and specific technical assistance regarding the default. 

D. Ifthe defaulting state fails to cure the default, the defaulting state shall be terminated from 
the Interstate Compact on Educational Opportunity for Military Children upon an affirmative 
vote of a majority of the member states, and all rights, privileges and benefits conferred by that 
compact shall be terminated from the effective date of termination. A cure of the default does not 
relieve the offending state of obligations or liabilities incurred during the period of the default. 

E. Suspension or termination of membership in the Interstate Compact on Educational Op- 
portunity for Military Children shall be imposed only after all other means of securing compliance 
have been exhausted. Notice of intent to suspend or terminate shall be given by the interstate 
commission to the governor, the majority and minority leaders of the defaulting state's legislature 
and each of the member states. 

F. The state that has been suspended or terminated is responsible for all assessments, obliga- 
tions and liabilities incurred through the effective date of suspension or termination, including ob- 
ligations the performance of which extends beyond the effective date of suspension or termination. 

G. The interstate commission shall not bear any costs relating to any state that has been found 
to be in default or that has been suspended or terminated from the Interstate Compact on Edu- 
cational Opportunity for Military Children unless otherwise mutually agreed upon in writing be- 
tween the interstate commission and the defaulting state. 

H. The defaulting state may appeal the action of the interstate commission by petitioning the 
United States district court for the District of Columbia or the federal district where the interstate 
commission has its principal offices. 

I. The interstate commission shall attempt, upon the request of a member state, to resolve 
disputes that are subject to the Interstate Compact on Educational Opportunity for Military Chil- 
dren and that may arise among member states and between member and non-member states. 

J. The interstate commission shall promulgate a rule providing for both mediation and dispute 
resolution for disputes as appropriate. 

K. The interstate commission, in the reasonable exercise of its discretion, shall enforce the 
provisions and rules of the Interstate Compact on Educational Opportunity for Military Children. 

L. The interstate commission may, by majority vote of the members, initiate legal action to 
enforce compliance with the provisions of the Interstate Compact on Educational Opportunity for 
Military Children and its promulgated rules and bylaws against a member state in default. The 
venue for the action shall be consistent with the determination in other interstate compacts to 
which the state of New Mexico is a member under the laws of the state of New Mexico. 

M. The remedies in the Interstate Compact on Educational Opportunity for Military Children 
shall not be the exclusive remedies of the interstate commission. The interstate commission may 
avail itself of any other remedies available under state law or under the regulation of a profession. 


ARTICLE 14 
FINANCING OF THE INTERSTATE COMMISSION 
A. The interstate commission shall pay or provide for the payment of the reasonable expenses 
of its establishment, organization and ongoing activities. 
B. The interstate commission may levy on and collect an annual assessment from each mem- 
ber state to cover the cost of the operations and activities of the interstate commission and its 
staff that must be in a total amount sufficient to cover the interstate commission's annual budget 
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as approved each year. The aggregate annual assessment amount shall be allocated based upon 
a formula to be determined by the interstate commission, which shall promulgate a rule binding 
upon all member states. 

C. The interstate commission shall not incur obligations of any kind prior to securing the funds 
adequate to meet the obligations; nor shall the interstate commission pledge the credit of any of 
the member states, except by and with the authority of the member state. 

D. The interstate commission shall keep accurate accounts of all receipts and disbursements. 
The receipts and disbursements of the interstate commission shall be subject to the audit and 
accounting procedures established under its bylaws. However, all receipts and disbursements of 
funds handled by the interstate commission shall be audited yearly by a certified or licensed pub- 
lic accountant, and the report of the audit shall be included in and become part of the annual re- 
port of the interstate commission. 


ARTICLE 15 
MEMBER STATES, EFFECTIVE DATE AND AMENDMENT 


A. Any state is eligible to become a member state. 

B. The Interstate Compact on Educational Opportunity for Military Children shall become effec- 
tive and binding upon legislative enactment of that compact into law by no less than ten of the states. 
The effective date shall be no earlier than December 1, 2007. Thereafter, it shall become effective and 
binding as to any other member state upon enactment of that compact into law by that state. The gov- 
ernors of non-member states or their designees shall be invited to participate in the activities of the 
interstate commission on a nonvoting basis prior to adoption of that compact by: all states. 

C. The interstate commission may propose amendments to the Interstate Compact on Edu- 
cational Opportunity for Military Children for enactment by the member states. No amendment 
shall become effective and binding upon the interstate commission and the member states unless 
and until it is enacted into law by unanimous consent of the member states: 


ARTICLE 16 
WITHDRAWAL AND DISSOLUTION 


A. Once effective, the Interstate Compact on Educational Opportunity for Military Children 
shall continue in force and remain binding upon each and every member state, provided that a 
member state may withdraw from that compact by specifically repealing the statute that enacted 
that compact into law. 

B. Withdrawal from the Interstate Compact on Educational Opportunity for Military Children 
shall be by the enactment of a statute repealing that compact. 

C:° The withdrawing state shall immediately notify the chair of the interstate commission in 
writing upon the introduction of legislation repealing the Interstate Compact on Educational Op- 
portunity for Military Children in the withdrawing state. The interstate commission shall notify 
the other member states of the withdrawing state's intent to withdraw within sixty days of its 
receipt of the notice. 

- D. The withdrawing state is responsible for all assessments, obligations and liabilities incurred 
on its behalf through the effective date of withdrawal, including obligations the performance of 
which extends beyond the effective date of withdrawal. 

E. Reinstatement following withdrawal of a member state shall occur upon the withdrawing 
state reenacting the Interstate Compact on Educational Opportunity for Military Children or 
upon such later date as determined by the interstate commission. 

F. The Interstate Compact on Educational Opportunity for Military Children shall dissolve 
effective upon the date of the withdrawal or default of the member state that reduces the member- 
ship in that compact to one member state. 

G. Upon the dissolution of the Interstate Compact on Educational Opportunity for Military 
Children, the compact becomes null and void and shall be of no further force or effect, and the 
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business and affairs of the interstate c commission shall be Sri hnhr and — funds pe be 
distributed in accordance with the bylaws. ) . 1Gtre 


ARTICLE 17. er taren 
SEVERABILITY AND CONSTRUCTION . : rete vod es ai 


‘A. The provisions ofthe Interstate Slaakan tik on Fdueational S@irpcteensite for Military Children 
shall be severable, and if any phrase, clause, sentence or provision is deemed unenforceable; the 
remaining provisions of that compact shall be enforceable. 

~B.. The provisions of the Interstate Compact on Educational Oectanteriby for Military Children 
shall be liberally construed to effectuate its purposes. 

C. Nothing in the Interstate Compact on Educational Opportunity for Military Ghildién shall 
be construed to prohibit the applicability of other interstate compacts to which the states are 
members. 


ARTICLE 18 
BINDING EFFECT OF COMPACT AND OTHER LAWS. 


A. Nothing in the Interstate Compact on Rduentiofial Opportunity: for Military Children pre- 
vents the enforcement of any other law of a member state. 

B.. All lawful actions ofthe interstate commission, including all rules and a promulgated 
by the interstate commission, are binding upon the member states. 

.C, All agreements between the interstate commission and the member statis are binding i in 
accordance with their terms. 

D. . In the event any provision of the Interstate Rania on Ride-on! Opportunity for Mili- 
tary Children exceeds the constitutional limits imposed on the legislature of any member:state, 
such provision shall be ineffective to the extent of the conflict with the constitutional provision in 
question in that member state." ; 


History: Laws 2010, ch.41,§1.. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch. 41 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to NM. poet art. 


11-8B-2. Military children education compact state inhsitecils military 
family education liaison; compact commissioner. | 


A. The "military children education compact state.council" is created.to provide for the) coor- 
dination among state agencies, local education agencies and military installations concerning the 
state's participation in.and compliance with the Interstate Compact on Educational Opportunity 
for Military Children. 

B.. .The military children education compact. state council shall acerca a feoilicant family 
education liaison" to assist military families and the state in facilitating the implementation of 
the, Interstate Compact on Educational Opportunity for Military Children. The military family 
education liaison shall serve as an ex-officio nonvoting member of the military children education 
compact state council, unless the person designated as the liaison is already a voting member of 
the council. 

C. The governor shall appoint a Pomaesen commissioner to administer the. Interatate Comma 
on Educational Opportunity for Military Children in New Mexico and to represent the state on the 
interstate commission. The compact commissioner shall serve as an ex-officio nonvoting member 
of the military children education, compact state council, unless the person appointed as the com- 
pact commissioner is already a voting member of the council. 

D. Members of the military children education compact state council shall not receive per diem 
and mileage or other compensation, perquisite or allowance. 
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History: Laws 2010, ch. 41, § 2. | IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch. 41 oe Fame no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
Western Interstate Nuclear Compact 
Sec. Sec. 
11-9-1. Western Interstate Nuclear Compact. 11-9-3. pactlannaee, 


11-9-2. Board members. 


11-9-1. Western Interstate Nuclear Compact. 


The Western Interstate Nuclear Compact is entered into with all other jurisdictions legally join- 
ing therein in a form substantially as follows: 


_ WESTERN INTERSTATE NUCLEAR COMPACT 


Article 1. Policy and purpose. — The party states recognize that the proper employment of sci- 

entific and technological discoveries and advances in nuclear and related fields and direct and 
-collateral application and adaptation of processes and techniques developed in connection there- 

with, properly correlated with the other resources of the region, can assist substantially in the 
industrial progress of the west and the further development of the economy of the region. They 
also recognize that optimum benefit from nuclear and related scientific or technological resources, 
facilities and skills requires systematic encouragement, guidance, assistance.and promotion from 
the party states on a cooperative basis. It is the policy of the party states to undertake such co- 
operation on a continuing basis. It is the purpose of this compact to provide the instruments and 
framework for such a cooperative effort in nuclear and related fields, to enhance the economy of 
the west and contribute to the individual and community well-being of the region's people. 

Article 2. The board. — 

A. There is hereby created an agency of the party states to be known as the' ‘western interstate 
nuclear board," hereinafter called the board. The board shall be composed of one member from 
each party state designated or appointed in accordance with the law of the state which he repre- 
sents and serving and subject to removal in accordance with such law. Any member of the board 
may provide for the discharge of his duties and the performance of his functions thereon, either 
for the duration of his membership or for any lesser period of time, by a deputy or assistant, if the 
laws of his state make specific provisions therefor, The federal. government may be represented 
without vote if provision is made by federal law for such representation. 

B.. The board members of the party states shall each be entitled to one vote on the board. No 
action of the board shall be binding unless taken at a meeting at which a majority of all members 
representing the party states are present and unless a majority of the total number of votes on the 
board are cast in favor thereof, 

C. The board shall have a seal. 

D. The board shall elect annually, from among its members, a chairman, a vice chairman and 
a treasurer. The board shall appoint and fix the compensation of an executive director who shall 
serve at its pleasure and who shall also act as secretary, and who, together with the treasurer and 
such other personnel as the board may direct, shall be bonded in such amounts as the board may 
require. 

E. The executive director, with the approval of the board, shall appoint and remove or dis- 
charge such personnel as may be necessary for the anaes of the board's functions irrespec- 
tive of the civil service, personnel or other merit system laws of any of the party states. 

F, The board may establish and maintain, independently or in conjunction with any one or 
more of the party states, or its institutions or subdivisions, a suitable retirement system for its 
full-time employees. Employees of the board shall be eligible for social security coverage in respect 
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of old age and survivors insurance provided that the board takes such steps’as may be necessary 
pursuant to federal law to participate in such program of insurance as a governmental agency 
or unit. The board may establish and maintain or participate in such additional programs of em- 
ployee benefits as may be appropriate. 

G. The board may borrow, accept or contract for the services of personnel from any state or the 
United States or any subdivision or agency thereat road any interstate agency or from any insti- 
tution, person, firm or.corporation. 

H. The board may accept for any of its purposes and functions under this compact any and 
all donations, and grants of money, equipment, supplies, materials and services, conditional or 
otherwise, from any state or the United States or any subdividion [subdivision] or agency thereof, 
or interstate agency, or from any institution, person, firm or corporation, and may receive, utilize 
and dispose of the same. The nature, amount and conditions, if any, attendant upon any donation 
or grant accepted pursuant to this paragraph or upon any borrowing pursuant to Subsection G of 
this article, together with the identity of the donor, grantor or lender, shall be detailed i in the an- 
nual report of the board. 

I. The board may establish and maintain such facilities as may be necessary for the transact- 
ing of its business. The board may acquire, hold and convey real and personal property and any 
interest therein. 

J. The board shall adopt bylaws, rules and regulations for the conduct of its business, and shall 
have the power to amend and rescind these bylaws, rules and regulations, The board shall publish 
its bylaws, rules and regulations in convenient form and shall file a copy thereof, and shall also file 
a copy of any amendment thereto, with the appropriate agency or officer in each of the party states. 

K, The board annually shall make to the governor of each party state a report covering the 
activities of the board for the preceding year, and embodying such recommendations as may have 
been adopted by the board, which report shall be transmitted to the legislature of said state. Ths 
board may issue such additional reports as it may deem desirable. 

Article 3, Finances. — 2 oo 

A. The board shall submit to the governor or designated officer or officers of each party state a 
budget of its estimated expenditures for such period as may be required by the laws of that j juris: 
diction for presentation to the legislature thereof. 

B. Each of the board's budgets of estimated expenditures shall contain specific recommenda- 
tions of the amount or amounts to be appropriated by each of the party states. Each of the board's 
requests for appropriations pursuant to a budget of estimated expenditures shall be apportioned 
equally among the party states. Subject to appropriation by their respective legislatures, the board 
shall be provided with such funds by each of the party states as are necessary to provide the 
means of establishing and maintaining facilities, a staff of personnel and such activities as may be 
necessary to fulfill the powers and duties imposed upon and entrusted to the board. 

C. The board may meet any of its obligations in whole or in part with funds available to it under 
Article 2 H of this compact, provided that the board takes specific action setting aside such funds 
prior to the incurring of any obligation to be met in whole or in part in this manner. Except where 
the board makes use of funds available to it under Article 2 H hereof, the board shall not incur any 
obligation prior to the allotment of funds by the party jurisdictions adequate to meet the same. 

D. Any expenses and any other costs for each member of the board in attending board meet- 
ings shall be met by the board. 

E. The board shall keep accurate accounts of all receipts and disbursements. The receipts and 
disbursements of the board shall be subject to the audit and accounting procedures established 
under its bylaws. However, all receipts and disbursements of funds handled by the board shall be 
audited yearly by a certified or licensed public accountant and the report of the audit shall be in- 
cluded in and become a part of the annual report of the board. 

F. The accounts of the board shall be open at any reasonable time for inspection to persons 
authorized by the board and duly designated wha eselncds of epcepeprcgetn Cont Sota to the 
board's support. 

Article 4. Advisory committees. — The board may establish such advisory and technical com- 
mittees as it may deem necessary, membership on which may include but not be limited to private 
citizens, expert and lay personnel, representatives of industry, labor, commerce, agriculture, civic 
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associations, medicine, education, voluntary health agencies and officials of local, state and federal 
government, and may cooperate with and use the services of any such committees and the organi- 
zations which they represent in furthering any of its ‘activities under this compact. 

Article 5. Powers. — The board shall have power to: . 

A. encourage and promote cooperation among the party states in the development and utiliza- 
tion of nuclear and related technologies and their application to industry and other fields; 

B. ascertain and analyze on a continuing basis the position of the west with respect to the em- 
ployment in industry of nuclear and related scientific findings and technologies; 

C, encourage the development and use of scientific advances and discoveries in nuclear fa- 
cilities, energy, materials, products, by-products and all other appropriate ale of scientific 
and technological advances and discoveries; 

D.. collect, correlate and disseminate information rcinists to the peaceful uses of nuclear en- 
ergy, materials and products and other products and processes resulting from the application of 
related science and technology; 

E. encourage the development and use of nuclear energy, fabilities, installations and products 
as part-of a balanced economy; 

F, conduct, or cooperate in conducting, programs of training for state and local personnel en- 
gaged in any aspects of: 

(1) nuclear industry, racthaitid or education, or the promotion or regulation thereof; 

(2) . applying nuclear scientific advances or discoveries, and any industrial commercial or 
other processes resulting therefrom; and 

(3). the formulation or administration of measures designed to Malet safety in any mat- 
ter related to the development, use or disposal of nuclear energy, materials, products, by-products, 
installations or wastes, or to safety in the cmon use and disposal of:any other substances 
peculiarly related thereto; 

G. organize and conduct, or assist and cooperate in organizing and conducting, demonstrations 
or research in any of the scientific, technological or industrial fields to which this compact relates; 

H. -undertake such nonregulatory functions with respect to non-nuclear sources of wedvationa as 
may promote the economic development and general welfare of the west; 

I. study industrial; health, safety and other standards, laws, codes, rules, redivibdataaad and ad 
ministrative practices in or related to nuclear fields; 

J. recommend such changes in, or amendments or dai vated to, the latte; codes, ruled) regula- 
tions, administrative procedures and practices or, local laws or ordinances of the party states or 
their subdivisions in nuclear and related fields, as in its judgment may be appropriate. Any such 
recommendations shall be made through the appropriate state agency, with due consideration of 
the desirability of uniformity but shall also give appropriate weight to any special. circumstances 
which may justify variations to meet: local conditions; 

K. consider and.make recommendations designed to facilitate ‘the siecle ies tah of nuclear 
equipment, materials, products, by-products, wastes and any other nuclear or related substances, 
in such manner and under such, conditions as wall make their availability or disposal practicable 
on an economic and efficient basis; - 

L. consider and make recommendations with nO to the assumption of and protection against 
liability actually or potentially incurred in any phase of operations in nuclear and related fields; 

M. advise and consult with the federal government,concerning the common position. of the 
party states or assist party states with nen to.individual problems where appropriate in papel 
to nuclear and related fields; 

N., cooperate with the atomic energy commission, the national aeronautics and space ae Ket 
tration, the office of science and technology, or any agencies successor thereto, any other officer or 
agency of the United States and any other governmental unit or agency or officer thereof, and with 
any private persons or agencies in any of the fields of its interest; 

O. act as licensee, contractor or subcontractor of the United States government or any party 
state with respect to the conduct.of any research activity requiring such license or contract and 
operate such research facility or undertake any program pursuant thereto, provided that this 
power shall be exercised only in connection with the implementation of one or'more other powers 
conferred upon the board by this compact; 
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P. prepare, publish and distribute, with or without charge, such reports, bulletins, veniidepmethcnie 
or other materials as it deems appropriate; 

Q. ascertain from time to time such methods, practices, circumstances and conditions as may 
bring about the prevention and control of nuclear incidents in the area comprising the party states, 
to coordinate the nuclear incident prevention and control plans and the work relating thereto of 
the appropriate agencies of the party states and to facilitate the rendering of aid by the party 
states to each other in coping with nuclear incidents. The board may formulate and, in accordance 
with need from time:to time, revise a regional plan or regional plans for coping with nuclear in- 
cidents within the territory of the party states as a whole or within any subregion or subregions 
of the geographic area covered by this compact. Any nuclear incident plan in force pursuant to 
this paragraph shall designate the official or agency in each party state covered by the plan who 
shall coordinate requests for aid pursuant to Article’6 of this compact and the furnishing of aid in 
response thereto. Unless the party states concerned expressly otherwise agree, the board shall not 
administer the summoning and dispatching of aid, but this function shall be undertaken directly 
by the designated agencies and officers of the party states. However, the plan or plans of the board 
in force pursuant to this paragraph shall provide for reports to the board concerning the occur- 
rence of nuclear incidents and the requests for aid on account thereof, together with summaries of 
the actual working and effectiveness of mutual aid in particular instances. From time to time, the 
board shall analyze the information gathered from reports of aid pursuant to Article 6 and such 
other instances of mutual aid as may have come to its attention, so that eave ents in the renider- 
ing of such aid may be available; 

R. prepare, maintain and implement a regional plan or ropiotial plans for carrying out the du- 
ties, powers or functions conferred upon the board by this compact; and 

S. ‘undertake responsibilities imposed or necessarily involved with regional participation pur- 
suant to such cooperative programs of the federal government as are useful in connection with the 
fields covered by this compact: 

Article 6, Mutual aid. — uf 

A. Whenever a party state, or any state or local governmental authorities therein, request [re- 
quests] aid from any other party state pursuant to this compact in coping with a nuclear incident, 
it shall be the duty of the requested state to render all possible aid to the esa state which is 
consonant with the maintenance of protection of its own people. 

B. Whenever the officers or employees of any party state are rendering outside aid pursuant to 
the request of another party state under this compact, the officers or employees of such state shall, 
under the direction of the authorities of the state to which they are rendering aid, have the same 
powers, duties, rights, privileges and immunities as comparable officers and employees of the state 
to which they are rendering aid. 

C. No party state or its officers or éniplagedd rendering outside aid pursuant to this compact 
shall be liable on account of any act or omission on their part while so engaged, or on account of 
the maintenance or use of any equipment or supplies in connection therewith. 

D. All liability that may arise either under the laws of the requesting state or under the laws 
of the aiding state or under the laws of a third state on account of or in connection pee a request 
for aid, shall be assumed and borne by the requesting state. 

K. Any party state rendering outside aid pursuant to this compact shall be eautinenend by the 
party state receiving such aid for any loss or damage to, or expense incurred in the operation of, 
any equipment answering a request for aid and for the'cost of all materials, transportation, wages, 
salaries and maintenance of officers, employees and equipment incurred in connection with such 
requests; provided that nothing herein contained shall prevent any assisting party state from as- 
suming such loss, damage, expense or other cost or from loaning such equipment or from versie” 
such services to the receiving party state without charge or cost. 

F. Each party state shall provide for the payment of compensation aad death benefits to in- 
jured officers and employees and the representatives of deceased officers and employees in case of- 
ficers or employees sustain injuries or death while rendering outside aid pursuant to this compact, 
in the same manner and on the same terms as if the injury or death were sustained vitae the 
state by or in which the officer or employee was regularly cients ahi 
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_ Article 7. Supplementary agreements. — 

A.’ To the extent: that the board has not iddebtaken an activity or project which would be 
within its power under the provisions of Article 5 of this compact, any two or more of the party 
states, acting by their duly constituted administrative officials, may enter into supplementary 
agreements for the undertaking and continuance of such an activity or project. Any such agree- 
ment shall specify the purpose or purposes, its duration and the procedure for termination thereof 
or withdrawal therefrom, the method of financing and allocating the costs of the activity or project 
and such other matters as may be necessary or appropriate. No such supplementary agreement 
entered into pursuant to this article shall become effective prior to its submission to and approval 
by the board. The board shall give such approval unless it finds that the supplementary agreement 
or activity or project contemplated thereby is inconsistent with the provisions of this compact or a 
program or activity conducted by or participated in by the board. é 

B. Unless all of the party states participate in a supplementary agreement, any cost or costs 
thereof shall be borne separately by the states party thereto. However, the board may administer 
or otherwise assist in the operation of any supplementary agreement. 

C. No party to a supplementary agreement entered into pursuant to this article shall be re- 
lieved thereby of any obligation or duty assumed by said party state under or pursuant to this 
compact, except that timely and proper performance of such obligation or duty by means of the 
supplementary agreement may be offered as performance pursuant to the compact. 

D. The provisions to this article shall apply to supplementary agreements and activities there- 
under, but shall not be construed to repeal or impair any authority which officers or agencies of 
party states may have pursuant to other laws to undertake cooperative arrangements or projects. 

Article 8. Other laws and relations. — Nothing in this compact shall be construed to: 

A. permit or require any person or other entity to avoid or refuse compliance with any law, 
rule, regulation, order or ordinance of a party state or subdivision thereof now or hereafter made, 
enacted or in force; 

B. limit, diminish or otherwise impair jurisdiction exercise by the atomic energy commission, 
any agency successor thereto or any other federal department, agency or officer pursuant to and 
in conformity with any valid and operative act of congress; nor limit, diminish, affect or otherwise 
impair jurisdiction exercised by any officer or agency of a party state, except to the extent that the 
provisions of this compact may provide therefor; 

_C. alter the relations between, and respective internal Patoonetiilities of, the government of a 
party state and its subdivisions; or 

D, permit or authorize the board to own or operate any facility, reactor or installation for in- 
dustrial or commercial purposes. . 

Article 9, Eligible parties; entry into force and withdrawal. — 

A. Any or all of the states of Alaska, Arizona, California, Colorado, Hawaii, Idaho, Montana, 
Nevada, New Mexico, Oregon, Utah, Washington and Wyoming shall be eligible to become party to 
this compact. 

B. As to any eligible party state, this compact shall become effective when its legislature shall 
have enacted the same into law; provided, that it shall not become initially effective until enacted 
into law by five states. | 

C. Any party state may withdraw from this compact by enacting a statute repealing the same, 
but no such withdrawal shall take effect until two years after the governor of the withdrawing 
state has given notice in writing of the withdrawal to the governors of all other party states. No 
withdrawal shall affect any liability already incurred by or chargeable to a party state prior to the 
time of such withdrawal. 
~-D. Guam and American Samoa, or either of them, may participate in the compact to such extent 
as may be mutually agreed by the board and the duly constituted authorities of Guam or American 
Samoa, as the case may be. However, such participation shall not include the furnishing or receipt of 
mutual aid pursuant to Article 6, unless that article has been enacted or otherwise adopted so as to 
have the full force and effect of law in the jurisdiction affected. Neither Guam nor American Samoa 
shall be entitled to voting participation on the board unless it has become a full party to the compact. 

Article 10. Severability and construction. — The provisions of this compact and of any supple- 
mentary agreement entered into hereunder shall be severable and if any phrase, clause, sentence 
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or provision of this compact or such supplementary agreement is declared to be contrary: to the 
constitution of any participating state or of the United States or the applicability thereof to any 
government, agency, person or circumstance is held invalid, the validity of the remainder ‘of this 
compact or such supplementary agreement and the applicability thereof to any government, 
agency, person or circumstance shall not be affected thereby. If this compact or any supplementary 
agreement entered into hereunder shall be held contrary to the constitution of any state partici- 
pating therein, the compact or such supplementary agreement shall remain in full force and effect 
as to the remaining states and in full force and effect as’to the state affected as to all severable 
matters. The provisions of this compact and of any supplementary agreement entered into pursu- 
ant thereto shall be liberally construed to effectuate the sharon te thereof. xraDa 


History: 1958 Comp., § 4-34-1, ‘bis by Laws» . sadaivatts Gotonardd, Idaho, Nevada, Oitebit Utah, Wash- 


1969, ch. 40, § 1. _ ington and Wyoming. 
Compiler's notes. — States which have adopted the Bracketed material. — The bracketed material was 


Western Interstate Nuclear Compact include: Alaska, “inserted by the compiler and is not part of the law. 


11-9-2. Board members. 


The member of the western interstate nuclear compact board shall be appointed by the gover- 
nor. The alternate provided under Article 2 A of the compact [11-9-1 NMSA 1978] shall be desig- 
nated by the member representing this state and shall serve at his pleasure. 


History: 1953 Comp., § 4-34-2, prea by Laws 
1969, ch. 40, § 2. 


11-9-3. Regulations. 


Under Article 2 J of the compact [11-9-1 NMSA 1978], the western interstate’ nuclear board 
shall file copies of its bylaws and any amendments in accordance with the State Rules Act {Chap- 
ter 14, Article 4 NMSA 1978]. 


History: 1953 Comp., § 4-34-3, enacted by Laws 
1969, ch. 40, § 3. 


ARTICLE 9A 
_Low-Level Radioactive Waste on : 
Sec. Sec. — “ 
11-9A-1. Short title. 11-9A-3. Board member; alternate; appointment, 


11-9A-2. Compact entered into. 


11-9A-1. Short title. 


This act [11-9A-1 through 11-9A-3 NMSA 1978] may be cited as the "Rocky avonsiaae TT Level 
Radiouctive Waste Compact". ” 


History: Laws 1983, ch. 20, § 1. For article, "Collective Bads: The Case of Low-Level Ra- 


ANNOTATIONS ald Bpeaty Waste. Compacts," see 34 Nat. Resources J. 563 


Law reviews. — For article, "The Never Ending Story; _ 
Low-Level Waste and the Exclusionary Authority of Non- . — 
compacting States," 30 Nat. Resources J. 65 (1990). MOG ? 3S 500 
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11-9A-2. Compact entered into. 


The Rocky Mountain Low-Level Radioactive Waste Compact is enacted into law. and entered 
into with all other jurisdictions legally joining therein in the form substantially as follows: 


ROCKY MOUNTAIN LOW-LEVEL RADIOACTIVE WASTE COMPACT 
ARTICLE 1 
Findings and Purpose 


A. The party states agree that each state is responsible for providing for the management of 
low-level radioactive waste generated within its borders, except for waste generated as a result of 
defense activities of the federal government or federal research and development activities. More- 
over, the party states find that the United States congress, by enacting the Low-Level Radioactive 
Waste Policy Act (P.L. 96-573), has ¢ncouraged the use of interstate compacts to provide for the 
establishment and operation of facilities for regional management of low-level radioactive waste. 

B. It is the purpose of the party states, by entering into an interstate compact, to establish 
the means for cooperative effort in managing low-level radioactive waste; to ensure the avail- 
ability and economic viability of sufficient facilities for the proper and efficient management of 
low-level radioactive waste generated within the region while preventing unnecessary and uneco- 
nomic proliferation of such facilities; to encourage reduction of the volume of low-level radioactive 
waste requiring disposal‘within the region;'to restrict management within the region of low-level 
radioactive waste generated outside the region; to distribute the costs, benefits and obligations of 
low-level radioactive waste management equitably among the party states; and by these means to 
promote the peste safety and welfare of the residents within the region. 


ARTICLE 2 
Definitions 


As used in this compact [11-9A-1 through 11-9A-3 NMSA 1978], unless the context clearly indi- 
cates otherwise: — 
A. ‘board! means the Rocky mountain low- levi radioactive waste heard 
B. "carrier" means a person who transports low-level waste; 
C. "disposal" means the isolation of waste from the biosphere, with no intention of rétrieval, 
such.as by land burial; ”) 
D. "facility" means any property, eer iouuant or structure used or to be used for the manage- 
ment of low-level waste; 
EK. "generate" means to produce low-level waste; 
F. "host state" means a party state in which a regional facility i is located or being developed; 
G. "low-level waste" or "waste" means radioactive waste, other than: | 
| (1) waste ey as a result.of defense activities of the federal government or federal 
research and development activities; 
(2) high-level waste such as irradiated reactor fuel, liquid waste froma reprocessing irradi- 
ated reactor fuel or solids into which any such liquid waste has been converted; 
- (3) waste material containing transuranic elements with contamination levels greater 
than ten nanocuries per gram of waste material; | 
(4) byproduct material as defined in Section 11 e. (2) ne the Atomic Energy Act of 1954, as 
amended on November 8, 1978; or 
(5) wastes from mining, milling, smelting or etnias: processing of ores and mineral-bearing 
material primarily for minerals other than radium; © 
H. "management" means collection, consolidation, storage, treatment, incineration or disposal; 
I, oerHtatt means a person who Gper ates a regional facility; 
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J. "person" means an individual, corporation, partnership or other legal entity, whether public 
or private; 
K. "region" means the combined geographical area within Lae boundaries of the ay seep 
and 
L. "regional facility" means a facility within any party state which either: 
(1) has been approved as a regional facility by the board; or Mi 
(2) is the low-level waste facility in existence on January 1, 1982, at Beatty, Nevada 


ARTICLE 3 
Rights, Responsibilities and Obligations 


A, There shall. be regional facilities sufficient to manage the low-level waste generated within 
the region. At least one regional facility shall. be open and operating in a party state other than 
Nevada within six years after this compact becomes Jaw in Nevada and in one other state. 

B. Low-level waste generated within the region shall, be managed at regional facilities without 
discrimination among the party states; provided, however, that, a host state may. close a regional 
facility when necessary for public health or safety. ; ) 

C.. Each party state which, according to reasonable projections ans by the board, is expected 
to generate twenty percent or more in cubic feet, except as otherwise determined by the board, of 
the low-level waste generated within the region,has an obligation to-become.a host state in compli- 
ance with Subsection D of this article. 

D. A host state, or a party state seeking to fulfill its ebligutios to. Daandae a Engh, state, sballs 

. (1) cause a-regional facility to be developed on a timely basis as determined by the paged 
and secure. the approval of such regional facility by the board as provided in Article 4 before allow- 
ing site preparation or physical construction, to begin;, ; 

(2) ensure by its own law, consistent with any applicable federal law, the pare ana 
preservation of public health and safety in the siting, design, development, licensure or other regu- 
lation, operation, closure, decommissioning and long-term care of the regional facilities within the 
state; 

(3) subject to the approval of the board, ensure that charges for management of low-level 
waste at the regional facilities within the state are reasonable; . 

(4) solicit comments from each other party state and the board regarding siting, design, 
development, licensure orother\ regulation; operation, closure, decommissioning and ‘long-term 
care of the regional facilities withinthe’state and respond in writing to such comments; 

(5) submit an annual report to the board which contains projections of the anticipated 
future capacity and availability of the regional facilities within the state, together with other in- 
formation required by the board; and 

(6) notify the board immediately if any exigency arises requiring the pobsible temporary 
or permanent closure of a regional facility within the state at a time earlier than was projected in 
the state's most recent annual:report to the board. is 

E. Once a party state has:served as a hostvstate, it shall not be: obligated: to serve again until 
each other party state having an obligation under Subsection’C of this article has fulfilled that 
obligation. Nevada, already being a host state, shall not be Me cl to serve again as’a host state 
until every other party state has so served. 

F. Each party state: . 

(1) agrees to adopt and enforce procedures requiring Etuiene! eats shipments Sicinate 
ing within its borders and destined for a regional facility to conform to packaging and transporta- 
tion requirements and regulations. Such procedures shall include but are not limited to: > 

(a) periodic inspections of packaging and shipping practices; . 
(b) periodic inspections of waste containers while in the custody of pred and 
(c) appropriate enforcement actions with respect to violations; 

(2) agrees that after:receiving notification froma host state that a person in the are 
state has violated packaging, shipping or transportation requirements or regulations, it shall take 
appropriate action to ensure that violations do not recur. Appropriate action may include but is not 
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limited to the requirement that a bond be posted by the violator to pay.the cost of repackaging at 
the regional facility and the requirement that future shipments be inspected; 

(3), may impose fees to recover the cost of the practices provided for in Paragraphs (1) and 
(2) of this subsection; 

(4) shall maintain an inventory of all iad SES vaithiin the state that may have low-level 
waste to be managed at a regional facility; and 

»(5) may impose requirements or temmemipns more stringent than those required by this 
subsection. 


ARTICLE 4 
Board Approval of Regional Facilities 


A. Within ninety days after being requested to do so by a party state, the board shall approve 
or disapprove a regional facility to be located within that state. 
B.. A regional facility shall be approved by the board if and only if the eee determines that: 
(1) there will be, for the foreseeable future, sufficient demand to render operation of the 
proposed facility economically feasible without endangering the economic feasibility of operation 
of any other regional facility; and | 
(2) the facility will have sufficient capacity to serve the needs of the region for a reason- 
able period of years. 


ARTICLE '5 
Surcharges 


A. The board shall impose a "compact surcharge" per unit of waste received at any regional 
facility. The surcharge shall be adequate to pay the costs and expenses of the board in the conduct 
of its authorized activities and may be increased or decreased as the board deems necessary. 

‘B. A host state may impose a"state surcharge" per unit of waste received at any regional facil- 
ity within the state. The host state may fix and change the amount of the state surcharge subject 
to approval by the board. Money received from the state surcharge may be used by the host state 
for any purpose authorized by its own law, including but not limited to costs of licensure and regu- 
latory activities related to the regional facility, reserves for decommissioning and long-term c care of 
the regional facility and local impact assistance. 


ARTICLE-6 
The Board 3 


A. The "Rocky mountain low-level radioactive waste board," which shall not be‘an agency or 
instrumentality of any party state, is created. ; 

B. The board shall consist of one member from each party state! Each party state shall'deter- 
mine how and for what term its member shall be appointed; and how and for what term any al- 
ternate'may be appointed to perform that member's duties on the board in the member's absence. 

C. Each party state is entitled to one vote. A majority of the board constitutes a quorum. Un- 
less otherwise provided in this compact, a majority of the total number of votes on the board is 
necessary for the board to take any action. 

D... The board shall meet at least once a year and bilesnwiae as its business requires. Meetings 
of the board may be held in any place within the region deemed by the board to be reasonably con- 
venient for the attendance of'persons required or entitled to’ attend and where adequate accommo- 
dations may be found. Reasonable public notice and opportunity for comment shall be given with 
respect to any meeting; provided, however, that nothing in this subsection shall preclude the board 
from meeting in executive session when seeking legal advice from its attorneys or when discussing 
the employment, discipline or termination of any of its employees. 
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E. The board shall pay necessary travel and reasonable per diem expenses of its members, al- 
ternates and advisory committee members. 

F. The board -shall organize itself for the efficient conduct of its business. It shall adupt and 
publish rules consistent with this compact regarding its organization and procedures. In special 
circumstances the board, with unanimous consent of its members, may take actions by telephone; 
provided, however, that any action taken by telephone shall be confirmed in writing by each mem- 
ber within thirty days. Any action taken by telephone shall be noted in the minutes of the board. 

G. The board may use for its purposes the services of any personnel or other resources which 
may be offered by any party state. 

H. The board may establish its offices in space provided for that purpose by any of the party 
states or, if space is not provided or is deemed inadequate, in any space within the region selected 
by the board. 

I. Consistent with available funds, the board may contract for necessary personnel services 
and may employ such staff as it deems necessary to carry out its duties. Staff shall be employed 
without regard for the personnel, civil service or merit system laws of any of the party states and 
shall serve at the pleasure of the board. The board may provide appropriate employee benefit pro- 
grams for its staff. 

J. The board shall establish a fiscal year which conforms to the extent practicable to the fiscal 
years of the party states. 

K. The board shall keep an accurate account of all receipts and disbursements. An annual au- 
dit of the books of the board shall be conducted by an independent certified public accountant, and 
the audit report shall be made a part of the annual report of the board. 

L. The board shall prepare and include in the annual report a budget showing anticipated re- 
ceipts and disbursements for the ensuing year. 

M. Upon legislative enactment of this compact, each party state shall appropriate seventy 
thousand dollars ($70,000) to the board to support its activities prior to the collection of sufficient 
funds through the compact surcharge imposed pursuant to Subsection A of Article 5 of this com- 
pact. 

N. The board may accept any donations, grants, equipment, supplies, materials or services, 
conditional or otherwise, from any source. The nature, amount and condition, if any, attendant 
upon any donation, grant or other resources accepted pursuant to this subsection, together with 
the identity of the donor or grantor, shall be detailed in the annual report of the board. . 

O. In addition to the powers and duties conferred upon the board pursuant to other provisions 
of this compact, the board: 

(1) shall submit communications to the governors and to the presiding officers of the leg- 
islatures of the party states regarding the activities of the board, including an annual report to be 
submitted by December 15; 

(2) may assemble and make available to the governments of the party states and to the 
public through its members information concerning low-level waste management needs, technolo- 
gies and problems; 

(3) shall keep a current inventory of all generators within the region, based upon informa: 
tion provided by the party states; 

(4) shall keep a current inventory of all regional facilities, including infitinations on the 
size, capacity, location, specific wastes capable of being managed and the projected useful. life of 
each regional facility; 

(5) may keep a current inventory of all. low-level waste facilities in the region, based upon 
information provided by the party states; 

(6) shall ascertain on.a continuing basis the Hida for regional facilities and capacity to 
manage each of the various classes of low-level waste; - i 

(7) may develop a regional low-level waste management plan; 

(8) may establish such advisory committees as it deems necessary for the purpose of bavids 
ing the board on matters pertaining to the management of low-level waste; 

(9). may contract as it deems appropriate to accomplish its duties and effectuate its pow- 
ers, subject to its projected available resources; but no contract made by the board shall bind any 
party state; 


654 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


11-9A-2 LOW-LEVEL RADIOACTIVE WASTE ~ 11-9A-2 


(10) shall make suggestions to appropriate officials of the party states to ensure that ad- 
equate emergency response programs are available for dealing with any exigency that might arise 
with respect to low-level waste transportation or management; 

(11) shall prepare contingency plans, with the cooperation and approval of the howt state, 
for management of low-level waste in the event any regional facility should be closed; | 

(12). may examine all records of operators of regional facilities pertaining to operating 
costs, profits or the assessment or collection of any charge, fee or surcharge; 

(18) shall have the power to sue; and 

(14) when authorized by unanimous vote of its sh actbenes may intervene as of right in any 
administrative or judicial proceeding involving low-level waste. 


ARTICLE 7 
Prohibited Acts and Penalties 


A. It shall be unlawful for any person to dispose of low-level waste within the region, except 
at a regional facility; provided, however, that a generator who, prior to January 1, 1982, had been 
disposing of only his own waste on his own property may, subject to applicable federal and state 
law, continue todo so. 

B. After January 1, 1986, it shall be unlawful for any person to eeaod. low-level waste which 
was generated within the region outside the region unless authorized to do so by the board. In 
determining whether to grant such authorization, the factors to be considered by the board shall 
include, but not be limited to, the following: 

(1) . the economic impact of the export of the waste.on the regional facilities; 

(2) the economic impact on the generator of refusing to permit the export of the waste; 
and 

(3) the availability abs a regional cea appropriate for the disposal of the waste in- 
volved. 

C. After: January 1, 1986, it shall be unlawful for any person to manage any low-level waste 
within the region unless the waste was generated within the region or unless authorized to do so 
both by the board and by the state in which said management takes place. In determining whether 
to grant such authorization, the factors to be considered by the board shall include, but not be 
limited to, the following: 

(1). the impact of importing waste on the available capacity and projected hits of the 're- 
gional facilities; 

(2) the economic impact on the regional facilities; and 

(3) ‘the availability of a regional fate appropriate for the disposal of the type of waste 
involved. ' 

D. -It shall be unlawful for any i to manage at a regional facility any sonaelboedrtars waste 
other than low-level waste as defined in this compact, unless authorized to do so both by the board 
and the host state. In determining whether to grant such authorization, the factors to be consid- 
ered by the board shall include, but not be limited to, the following: 

(1) the impact of allowing such tuansvempnt on the available capacity and projected life of 
the regional facilities; . 

(2) the availability of a facility appropriate for the ancien of the type of waste involved; 

(8) the existence of transuranic elements in the waste; and 

(4) the economic impact on the regional facilities. 

E. Any person who violates Subsection A or B of this article shall be liable to the board for a 
civil penalty not to exceed ten times the charges which would have been charged for disposal of the 
waste at a regional facility. 

F, Any person who violates Subsection C or D of this article shall be liable to the board for a 
civil penalty not to exceed ten times the charges which were charged for management of the waste 
at a regional facility. 

G. The civil penalties provided for in Subsections E and F of this article may be enforced and col- 
lected in any court of general jurisdiction within the region where necessary jurisdiction is obtained 
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by an appropriate proceeding:commenced on behalf of the board by the attorney general of the party 
state wherein the proceeding is brought or by other counsel authorized by the board. In any:such 
proceeding, the board, if it prevails, is entitled to recover reasonable attorney's fees as part of its costs. 

H. Out of any civil penalty collected for a-violation of Subsection A or B of this article, the 
board shall pay to*the appropriate operator a sum sufficient’ in the judgment of the board to 
compensate the operator for any loss of revenue attributable to the violation. Such compen- 
sation may be subject to state and:compact surcharges as if received inthe normal course of 
the operator's business. The remainder of the civil penalty collected shall be allocated by the 
board. In making: such allocation, the board shall give first i to the needs of the long- 
term care funds in the region. 

I. Any civil penalty collected for a ‘diolatibe of Subsection C or D of this article shall be alllat 
cated by the board. In making such allocation, the board shall give first priority to the needs of the 
long-term care funds in the region. 

J. Violations of Subsection A, B, C or D of this article may be enjoined by any court of general 
jurisdiction within the region where necessary jurisdiction is obtained in any appropriate proceed- 
ing commenced on behalf of the board by the attorney general of the party state wherein the pro- 
ceeding is brought or by other counsel authorized by the board. In any such proceeding, Be board, 
if it prevails, is entitled to recover reasonable attorney's fees as part of its costs. 

K. No state attorney general shall be required to bring any proceeding under any subsection of 
this article, except upon his consent. 


ARTICLE 8 
Eligibility, Entry Into Effect, Congressional Gonsent} Withdrawal, Exclusion 


A. Arizona, Colorado, Nevada, New Mexico, Utah and Wyoming are eligible to become parties 
to this,compact. Any other state may be made eligible by unanimous consent of the board. 

B. An eligible state may become a party state by legislative enactment of this compact or by 
executive order of its. governor adopting this compact; provided, however, a state becoming a party 
by. executive order shall:cease to be a party:state upon adjournment of the first general session 
of its legislature convened thereafter, unless petite such adjournment the peelaintnte shall have 
enacted this compact. 

C. This compact shall take effect oii i eat been enacted by the legislatures of two. eligible 
states. However, Subsections B»and.C of Article 7: shall not take effect until congress has by law 
consented to this compact. Every five years after such consent has been given, congress may by 
law withdraw its consent. 

D., A state which has become a party state by Ligialh tive Eos vas may withdraw by legisla- 
tion repealing its enactment of this compact; but no such repeal shall take effect until two years 
after enactment of the repealing legislation. If the withdrawing: state isia host state, any regional 
facility in that state shall remain available to receive low-level waste generated within the region 
until five years after the effective date of the withdrawal; provided, however, this provision shall 
not apply to the existing facility in Beatty, Nevada. 

EK. Aparty state may be excluded from this:compact by a two-thirds' vote of the mambels repre- 
senting the other party states, acting in a meeting, on the ground that the state to be excluded has 
failed to carry out its obligations undemthis compact, Such an exclusion may. be terminated upon 
a two-thirds' vote of the members acting in a meeting. , 


_jARTICLE,9 . 
Construction and Severability 
A. The provisions of this compact shall be broadly construed to carry out the purposes of the 
compact. 


B. Nothing in this compact shall be construed to affect any judicial proceading pending on the 
effective date of this compact. 
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C. Ifany part or application of this compact is held invalid, the remainder, or its application to 
other situations or persons, shall not be affected. 


History: Laws 1983, ch. 20, § 2. ° : ' + Cross references. — For provisions of the Low-Level 


Compiler's notes, — States adopting the Rocky Moun- Radioactive. Waste Policy Act (P.L. 96-573) referred to in 
tain Low-Level Radioactive Waste Compact include Colo- Subsection A of Article 1, see 42 U.S.C, § 2021b et seq. 
rado, Nevada, and Wyoming. ’ For Section 11 e: (2) of the Atomic Energy Act of 1954, 


as amended November 8,.1988, referred to'in Subsection 
G(4) of Article 2, see 42 USC. § 2014 (e)(2).. 


11-9A-3. Board member; alternate; appointment. 


A. The governor shall appoint the New Mexico member of the Rocky mountain low- level radio- 
active waste board, who shall serve at the pleasure of the governor. 

B. The board member may, with the approval of the governor, designate an alternate to repre- 
sent New Mexico in the absence of the member. 


History: Laws 1983, ch. 20, § 3. 


ARTICLE 10 


Western Regional Cooperation in Higher Education Compact 


Sec. Sec. 
11-10-1. Compact for Western Regional CQuaperation in 11-10-2. Notice of approval. 
Higher Education. / 11-10-83. Effective date. 


11-10-1. [Compact for Western Regional Cooperation in 
Higher Education. ] 


That the state of New Mexico does hereby ratify, approve and adopt the compact aforesaid, 
which is as follows: 


THE COMPACT FOR WESTERN REGIONAL COOPERATION IN HIGHER EDUCATION 
ARTICLE I 


Whereas, the future of this nation and of yh western states is dependent upon the quality of the 
education of its youth; and 

Whereas, many of the western states individually do not have sufficient numbers of potential 
students to warrant the establishment and maintenance within their borders of adequate facili- 
ties in all of the essential fields of technical, professional and graduate training, nor do all of the 
states have the financial ability to furnish within their borders institutions capable of providing 
acceptable standards of training in all of the fields mentioned above; and 

Whereas, it is believed that the western states, or groups of such states within the region, coop- 
eratively can provide acceptable and efficient educational facilities to meet the needs of the region 
and of the students thereof: 

_ Now, therefore, the states of Arizona, California, Colorado, Idaho, Montana, Nevada, New Mex- 

ico, Oregon, Utah, Washington, and Wyoming, and the territories [states] of Alaska and Hawaii do 
hereby covenant and agree as follows: . 


ARTICLE II 


Each of the compacting states and territories pledges to each of the other compacting states and 
territories faithful cooperation in carrying out all the purposes of this compact. 
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ARTICLE III 


The compacting states and territories hereby create the western interstate commission for 
higher education, hereinafter called the commission. Said commission shall be a body. corporate of 
each compacting state and territory and an agency thereof. The commission shall have all the pow- 
ers and duties set forth herein, including the power to sue and be sued, and such additional powers 
as may be conferred upon it by supeeduent action of the respective legislatures of the compacting 
states and territories. 


ART Lt IV 


The commission shall consist of three reaitene members from each compacting state or terri- 
tory. At all times one commissioner from each compacting state or territory shall be an educator 
engaged in the field of higher education in the state or territory from which he is appointed. 

The commissioners from each state and territory shall be appointed by the governor thereof as 
provided by law in such state or territory. Any commissioner may be removed or suspended from 
office as provided by the law of the state or territory from which he shall have been appointed. 

The terms of each commissioner shall be four years; provided however that the first three com- 
missioners shall be appointed as follows: one for two years, one for three years and one for four 
years. Each commissioner shall hold office until his successor shall be appointed and qualified. If 
any office becomes vacant for any reason, the governor shall appoint 4 a commissioner to fill the of- 
fice for the remainder of the unexpired term. 


ARTICLE V 


Any business transacted at any meeting of the commission must be by affirmative vote of a ma- 
jority of the whole number of compacting states and territories. 

One or more commissioners from a majority of the compacting states pans territories shall con- 
stitute a quorum for the transaction of business. 

Each compacting state and territory represented at any meeting of the commission is entitled 
to one vote. 


ARTICLE VI 


The commission shall elect from its number a chairman and a vice chairman, and may appoint, 
and at its pleasure dismiss or remove, such officers, agents and employees as may be required to 
carry out the purpose of this compact; and shall fix and determine their duties, qualifications and 
compensation, having due regard for the importance of the responsibilities involved. 

The commissioners shall serve without compensation, but shall be reimbursed for their actual 
and necessary aspenses from the funds of the commission. | ) 


ARTICLE Vil 


The commission shall adopt a seal and by-laws and shall adopt and promulgate rules and regu- 
lations for its management and control, 

The commission may elect such. committees as, it deems necessary for the carrying out of its 
functions. 

The commission shall establish and maintain an office within one of the a eenite states for 
the transaction of its business and may meet at,’ any time, but in any event must meet at least once 
a year. The chairman may call such additional meetings and upon the request of a majority of the 
commissioners of three or more compacting states or territories shall call additional meetings. 

The commission shall submit a budget to the governor of each compacting state and yr at 
such time and for such period as may be required. 

The commission shall, after negotiations with interested institutions, determine the cost of pro- 
viding the facilities for graduate and professional education for use in its contractual agreements 
throughout the region. 
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- On or before the fifteenth day of January of each year, the commission shall submit’to the gov- 
ernors and legislatures of the compacting states and territories a ene of its; activities for the 
preceding calendar year. 

The commission shall keep accurate books of account, showing‘in full its Piseigitat and disburse- 
ments, and:said books of account shall be open at any reasonable time for inspection by the gov- 
ernor of any compacting state or territory or his designated representative. The commission shall 
not be subject to the audit and accounting procedure of any of the compacting states or territories. 
The commission shall provide for an independent annual audit. 


ARTICLE VIII 


It shall be the duty of the commission to enter into such contractual agreements with any insti- 
tutions in the region offering graduate or professional education and with any of the compacting 
states or territories as may be required in the judgment of the commission to provide adequate 
services and facilities of graduate and professional education for the citizens of the respective 
compacting states or territories. The commission shall first endeavor to provide adequate services 
and facilities in the fields of dentistry, medicine, public health and veterinary medicine, and may 
undertake similar activities in other professional and graduate fields. 

For this purpose the commission may enter into contractual agreements: 

(a) with the governing authority of any educational institution in the region, or with 
any compacting state or territory, to provide such graduate or professional educational services 
upon terms and conditions to be agreed upon between contracting parties; and ‘ 

(b) with the governing authority of any educational institution in the region or with 
any compacting state or territory to assist in the placement of praduate or professional students 
in educational institutions in the region providing the desired services and facilities, upon such 
terms and conditions as the commission may prescribe. 

It shall be the duty of the commission to undertake studies of needs for professional and poate 
ate educational facilities in the region, the resources for meeting such needs and the long-range ef- 
fects of the compact on higher education; and from time to time to. prepare comprehensive reports 
on such research for presentation to the western governors’ conference and to the legislatures of 
the compacting states and territories. In conducting such studies;the commission may confer with 
any national or regional planning body which may be established. The commission:shall draft and 
recommend to the governors of the various compacting states. and eae uniform legislation 
dealing with problems of higher education in the region. 

For the purposes of this compact the word "region" shall be construed to mean ‘He geographical 
limits of the several cota psietingy states and ee a 


ARTICLE IX 


The operating costs of the commission shall be phbanoned equally eset the esate ante states 
and territories. q ) 


- ARTICLE X 


This compact shall become operative and binding immediately as to those states and territo- 
ries adopting it whenever five or more of the states or territories of Arizona, California, Colorado, 
Idaho, Montana, Nevada, New Mexico, Oregon, Utah, Washington, Wyoming, Alaska and Hawaii 
have duly adopted it prior to July 1, 1953. This compact shall become effective as to any additional 
states or territories adopting thereafter.at the time of:such adoption. 


> ARTICLE XI 
This compact may be terminated at any time by consent of a majority of the compacting 


states or territories. Consent shall be manifested by passage and signature in the usual 
manner of legislation expressing such consent by the legislature and governor of such 
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terminating state. Any state or territory may at any time withdraw from this compact by 
means of appropriate legislation to that end. Such withdrawal shall not become effective 
until two years after written notice thereof by the governor of the withdrawing state or 
territory accompanied by a certified copy of the requisite legislative action is received by 
the commission. Such withdrawal shall not relieve the withdrawing state or territory from 
its obligations hereunder accruing prior to the effective date of withdrawal. The withdraw- 
ing state or territory may rescind its action of withdrawal at any time within the two-year 
period. Thereafter, the withdrawing state or territory may be reinstated by application to 
and the approval by a majority vote of the commission. 


ARTICLE XII 


If any compacting state or territory shall at any time default in the performance of any of its 
obligations assumed or imposed in accordance with the provisions of this compact, all rights, privi- 
leges and benefits conferred by this compact or agreements hereunder shall be suensnied from the 
effective date of such default as fixed by the commission. 

Unless such default shall be remedied within a period of two years following the effective date of 
such default, this compact may be terminated with respect to such defaulting state or territory by 
affirmative vote of three-fourths of the other member states or territories, 

Any such defaulting state may be reinstated by: 

(a). performing all acts and obligations upon which it has heretofore defaulted; and 
(b) .application to and the approval by a majority vote of the commission. 


History: 1978 Comp., § 11-10-1, enacted by Laws Bracketed material. — The bracketed material was 
1951, ch. 138, § 1. inserted by the compiler and is not part of the law. 

Compiler's notes. — Laws 1951, ch. 188, was not com- Cross references. — For the Western Interstate Com- 
piled in the 1941 Comp. or the 1953 Comp. mission on Higher Education Loans for Service Act, see 


21-29-1 through 21-29-6 NMSA 1978. 


11-10-2. [Notice of approval. ] 


Notice of approval of said compact shall be given by the governor of the state of New Mexico 
to the governors of the states of Arizona, California, Colorado, Idaho, Montana, Nevada, Oregon, 
Utah, Washington, and Wyoming, and the territories [states] of Alaska and Hawaii, and to the 
president of the United States. 


History: 1978 Comp., § 11-10-2, enacted by Laws Bracketed material. — The bracketed material was 
1951, ch, 138, § 2. inserted by the compiler and is not part of the law. 


11-10-3. [Effective date.] 


That ratification and approval of said compact by this state shall not be binding or obligatory 
until it shall have been likewise approved by the legislatures of the states of Arizona, California, 
Colorado, Idaho, Montana, Nevada, Oregon, Utah, Washington, and Wyoming, and the territories 
[states] ot Alaska and Hawaii, and consented [to] by the Congress of the United States of America. 


History: 1978 Comp., § 11-10-38, enacted ee Laws Bracketed material. — The bracketed material in this sec- 
1951, ch. 138, § 3. tion was inserted by the compiler and is not part of the law. 
ARTICLE 11 
Interstate Mining 
Sec. Sec. 
11-11-1. Repealed. 11-11-3, Repealed. 


11-11-2. Repealed. 
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11-11-1. Repealed. 


Repeals. — Laws 1991; ch. 61, § 2, effective April 1, 
1991, repealed 11-11-1 NMSA 1978, as enacted by Laws 
1982, ch. 89, § 1, relating to the Interstate Mining Com- 
pact, effective on the first anniversary of the date that the 
governor of New Mexico gives notice to the governors of 
all other states that are members of the compact that New 


11-11-2, Repealed. 


Repeals. — Laws 1991, ch. 61, § 2, effective April 1, 
1991, repealed 11-11-2 NMSA 1978, as enacted by 
Laws 1982, ch. 89, § 2, relating to the Interstate Min- 
ing Compact advisory board, effective on the first an- 
niversary of the date that the governor ‘of New Mexico 
gives notice to the governors of all other states that 


11-11-83. Repealed. 


Repeals. — Laws 1991, ch. 61, § 2, effective April 1, 
1991, repealed 11-11-3 NMSA 1978, as enacted by Laws 
1982, ch. 89, § 3, relating to authority to enter into agree- 
ments, approval of the secretary of finance and adminis- 
tration required, effective on the first anniversary of the 
date that the governor of New Mexico gives notice to the 
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Mexico is withdrawing. Governor Bruce King notified the 
governors of the other states of the withdrawal by letter 
dated April 29, 1991, making the repeal effective April 29, 
1992, For provisions of former section, see the 1990 NMSA 
1978 on NMOneSource.com. 


are members of the compact that New Mexico is with- 
drawing. Governor Bruce King notified the governors 
of the other states of the withdrawal by letter dated 
April 29, 1991, making the repeal effective April 29, 
1992. For provisions of former section, see the 1990 
NMSA 1978 on NMOneSource.com. 


governors of all other states that are members of the com- 
pact that New Mexico is’ withdrawing. Governor Bruce 
King notified the governors of the other states of the with- 
drawal by letter dated April 29,.1991, making the repeal 
effective April 29, 1992. For provisions of former section, 
see the 1990 NMSA 1978 on NMOneSource.com. 


ARTICLE 12 
Interstate Agricultural Grain Marketing 


Sec. 
11-12-1. Repealed. 


11-12-1. Repealed. 


Repeals. — Laws 1997, ch. 21, § 1 repealed 11-12-1 
NMSA 1978, as enacted by Laws 1987, ch. 239, § 1, re- 
lating to the Interstate Compact on Agricultural Grain 


Marketing, effective June 20, 1997. For provisions of 
former section, see the 1996 NMSA 1978 on NMOne 
Source.com. 


ARTICLE 13 


Indian Gaming Compact 


Sec. 
11-13-1.. Superseded. 


11-13-1. Superseded. 


Compiler's notes. — Section 11-13-1 NMSA 1978 
enacted into law the Indian Gaming Compact of 
1997.-In 2001, the State of New Mexico entered into 
a new gaming compact that superseded the 1997 com- 
pact. See R & R Deli, Inc. v. Santa Ana Star Casino, 
2006-NMCA-020, 189 N.M. 85, 128 P.3d 513, cert. 
denied, 2006-NMCERT-002, 189 N.M. 339, 182 P.8d 
596. The Indian Gaming Compact of 2001 expires on 
June 80, 2015. See 2001’ Tribal-State’ Class III Gam- 
ing Compact Between the State of New Mexico and the 
Pueblos of Acoma, Isleta, Laguna, Sandia, San Felipe, 
San Juan; Santa Ana, Santa Clara, Taos and Tesuque 
and the Jicarilla Apache Nation, Section 12(A). 
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Sec. 
11-13-2. Revenue sharing of tribal gaming revenue. 


In 2007, the State of New Mexico entered into a 
new Indian gaming compact with many of the tribes 
that were signatories of the 2001 compact. The 2001 
compact became null and void for those tribes that en- 
tered into the 2007 Indian Gaming Compact. See 2007 
Tribal-State Class III Gaming Compact Between the 
State of New Mexico and the Pueblos of Isleta, Laguna, 
Nambe, Ohkay Owingeh (Pueblo of San Juan), Picuris, 
San Felipe, Sandia, Santa Ana, Santa Clara, Taos, and 
Tesuque, Section 9(D). The 2007 compact expires on 
June 80, 2087. See 2007 Indian Gaming Compact, Sec- 
tion 12(A), 
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In 2015, the State of New Mexico entered into a new 
Indian gaming compact. See 2015 Tribal-State Class 
III Gaming Compact (Approved by Laws 2015, S.J.R. 
No. 19). The.2015 Indian gaming compact fully sup- 
plants and replaces.any predecessor agreements be- 
tween the State.of New Mexico and any Indian tribe 
that is a signatory of the 2015 Indian Gaming Com- 
pact. See 2015 Indian Gaming Compact, Section 9(A), 
The 2015 compact expires on June 30, 2037, See 2015 
Indian Gaming Compact, Section 12(A). 


ANNOTATIONS 


Workers' compensation claims. — Where worker 
was injured during the course of worker's employment 
by an ‘Indian tribe at\a’ski run that was operated by 
the Indian ‘tribe, and in the Indian Gaming Compact, 
the tribe agreed to provide all of its employees workers' 
compensation benefits at least as favorable as those 
provided by comparable state programs, the Indian 
tribe did not waive its sovereign immunity with respect 
to workers' compensation disputes and the state work- 
ers' compensation judge lacked subject matter jurisdic- 
tion of worker's claim, Antonio v. Inn of the Mountain 
Gods Resort & Casino, 2010-NMCA-077, 148 N.M. 858, 
242 P.3d.425, cert, denibd: 2010-NMCERT-007, 148 
N.M..610, 241 P.3d.611. 

Injured. patron common law dramshop liability. 
— Where plaintiff alleged that defendant sold alcohol 
to decedents at a social function at an Indian casino 
despite the decedents' intoxication and, as a result, 
the decedents were killed in a single vehicle accident, 
and a third person, who was a passenger in the back 
seat of the vehicle, was injured; the police and the 


passenger were unable to determine which of the de-. 


cedents was driving the vehicle at the time of the ac- 
cident; plaintiff was licensed by the Indian tribe to sell 
and serve alcoholic beverages at the casino; and the 
Indian tribe had enacted an ordinance which prohib- 
ited the sale of alcohol to intoxicated persons, plaintiff 
stated an injured, third-party common law negligence 
claim against defendant on behalf of whichever de- 
cedent was driving. Mendoza v. Tamaya Enters., Inc., 
2010-NMCA-074, 148 N.M. 534, 288 P.3d 903); cert. 
granted, 2010-NMCERT-007, 148 N.M.°610, 241 P.3d 
611. 

Injured, third-party common law dramshop li- 
ability. — Where plaintiff alleged that defendant sold 
alcohol to decedents at a social function at an Indian 
casino despite the decedents' intoxication and, as a re- 
sult, the decedents were killed in a single vehicle ac- 
cident, and a third person, who was a passenger in the 
back seat of the vehicle, was injured; the police and 
the passenger were unable to determine which of the 
decedents was driving the vehicle at the time of the 
accident; plaintiff was licensed by the Indian tribe to 
sell and serve alcoholic beverages at the casino; and 
the Indian tribe had enacted an ordinance which pro- 
hibited the sale of alcohol to intoxicated persons, plain- 
tiff stated an injured, third-party common law negli- 
gence claim against defendant on behalf of whichever 
decedent was not driving. Mendoza v. Tamaya Enters., 
Ine. , 2010-NMCA-074, 148 N.M. 534; 238 P.3d 903, cert. 
granted, 2010- NMCERT-007, 148 NM: 610, 241 P.3d 
611, 

District court jurisdiction over common law 
dramshop liability claims. — Where defendant sold 
alcohol to decedents at a social function at an Indian 
casino despite the decedents' intoxication and, as a 
result, the decedents were killed in a single vehicle 
accident; plaintiff was licensed by the Indian tribe to 
sell and serve alcoholic beverages at the casino; and 
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pursuant to the Indian Gaming Compact, the Indian 
tribe had enacted an ordinance which prohibited the 
sale of alcohol to intoxicated persons, waived. sover- 
eign immunity in connection with claims for compen- 
satory damages for bodily injury or property damage, 
and agreed that any claim could be brought:in district 
court, the district court had jurisdiction over the par- 
ties and the subject matter of the action. Mendoza v. 
Tamaya Enters., Inc., 2010-NMCA-074, 148 N.M. 534, 
238 P.3d 908, cert. granted, ig saibeed tues aba 148 
N.M. 610, 241 P.3d 611. 

Tribes indispensable parties oe fateh gaming 
legislation challenge. — Dismissal of an action at- 
tacking the legality of legislation authorizing Indian 
gaming in New Mexico (11-13-1 and 11-13-2, NMSA 
1978) was required because the plaintiffs cannot join 
certain indispensable. parties, namely the various 
tribes and pueblos that have gaming compacts with the 
state. State ex rel. Coll v. Johnson, 1999-NMSC-036, 
128 N.M. 154, 990 P.2d 1277. 

Standing to challenge the. compact. — State, 
legislators, private citizens and nonprofit corporation 
did not have standing as beneficially interested par- 
ties or under the great public importance doctrine to 
challenge the legality of legislation authorizing Indian 
gaming. State ex rel. Coll v. Johnson, 1999-NMSC-036, 
128 N.M. 154, 990 P.2d 1277. 

Sovereign immunity not waived. — Where 
plaintiff sued defendant for breach of contract, prima 
facie tort, and violation of the Unfair Practices Act 
because defendant refused to pay plaintiff a gambling 
prize; defendant was a casino that was a wholly- 
owned, operated, and unincorporated enterprise of 


, defendant; and defendant was a party to the tribal- 


state Class III Gaming Compact, sovereign immunity 
barred plaintiff's claims and the district court lacked 
subject matter jurisdiction. Hoffman v. Sandia Re- 
sort and Casino, 2010-NMCA-034, 148 N.M. 222, 232 
P.3d 901, cert. denied, 2010-NMCERT-003, 148 N.M. 
560, 240 P.3d 15, cert. denied, 131 S. Ct. 227, 178 
L. Ed. 2d 135 (2010). 

Waiver of sovereign immunity for bodily i injury. 
or property damage ina tribal-state Class III Gam- 
ing Compact cannot be construed to mean or include 
emotional injury resulting from the invasion of privacy 
rule. Holguin v. Tsay Corp., 2009-NMCA-056, 146 N.M. 
346, 210 P.3d 243. 

Immunity from suit for emotional injury. — 
Where the plaintiff, who sued the defendant for emo- 
tional injuries resulting from the invasion of the plain- 
tiffs privacy, claimed that the plaintiff won a random 
drawing for $250,000 at the defendant's casino; that the 
defendant refused to pay the plaintiff the full $250,000 
and instead required the plaintiff to elect to receive 
half of the $250,000, less income taxes, or an annuity 
valued at $250,000 payable over twenty years; and that 
the defendant falsely advertised the plaintiff as win- 
ning the full $250,000 and used the plaintiff's likeness 
and name for the defendant's benefit and where the 


defendant was party to a tribal-state Class II] Gam- 


ing Compact which contained a limited waiver of tribal 
sovereign immunity with respect to claims for damages 
for bodily injury or property damage, the waiver of im- 
munity cannot. be construed to mean‘or include emo- 
tional injury resulting from application of the invasion 
of privacy rule. Holguin v. Tsay Corp., 2009-NMCA-056, 
146 N.M..346, 210 P.3d 243. 

Jurisdiction over personal injury actions. — 
State courts have jurisdiction over personal injury ac- 
tions filed against pueblos arising from negligent acts 
alleged against casinos owned and operated by. the 
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pueblos and occurring on pueblo land. Doe v. Santa 
Clara Pueblo, 2007-NMSC-008, 141 N.M. 269, 154 P.3d 
644. 

Dram shop liability. — Where decedents attended 
a wedding reception at a Pueblo casino where dece- 
dents were served alcoholic beverages and became in- 
toxicated; casino employees continued to serve alcohol 
to decedents despite their apparent intoxication; dece- 
dents left the casino and were killed when their vehicle 
left the road and rolled over; decedents' estates filed 
wrongful death actions in state district court; the ca- 
sino was licensed to sell alcohol by the Pueblo; the ser- 
vice of alcohol to decedents while they were intoxicated 
violated the Pueblo liquor ordinance; the ordinance re- 
served exclusive jurisdiction over violations of the or- 
dinance in tribal courts; and in Section 8 of the Tribal- 
State Class III Gaming Compact (2001) the Pueblo 
agreed to state court jurisdiction of claims involving in- 
juries proximately caused by the conduct of the casino, 
the state district court had jurisdiction over the case, 
Mendoza v. Tamaya Enters., Inc., 2011-NMSC-030, 150 
N.M. 258, 258 P.38d 1050, aff'g 2010-NMCA-074, 148 
N.M. 534, 238 P.3d 908. 

Prospective application. — The 1997 compact be- 
tween a tribe and the state is to be applied prospec- 
tively only and not have retroactive application. Gal- 
legos v. Pueblo of Tesuque, 2002-NMSC-012, 1382 N.M. 
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207, 46 P.3d 668, cert. dismissed, 5386 U.S. 990, 123 S, — 


Ct. 32, 153 L. Ed. 2d 894 (2002). 

2001 compact. — The 2001 gaming compact su- 
perceded the 1997 gaming compact. R & R Deli, Inc. 
v. Santa Ana Star Casino, 2006-NMCA-020, 189 N.M. 
85, 128'P.3d 513, cert. denied, 2006-NMCERT-002, 139 
N.M. 339, 132 P.3d 596. - 

The 2001 gaming compact's reference to "persons 
who suffer bodily injury" supports the conclusion that 
the waiver of sovereign immunity was intended to 
cover, only claims for physical injuries to persons and 
property and not claims which involve contract law and 
business torts. R & R Deli, Inc. v. Santa Ana Star Ca- 
sino, 2006-NMCA-020, 139 N.M. 85, 128 P.3d 518, cert. 
denied, 2006-NMCERT-002, 139 N.M. 339, 132 P.3d 
596. 

Compact meets requirements for joinder of 
insurer. — The Indian Gaming Compact satisfies all 
three factors of the test for joinder of an insurer, be- 
cause the language of Paragraph B of Section 8 un- 
equivocally requires insurance coverage, the title of 
section 8, "Protection of Visitors", reflects that one of 
the compact's purposes is to protect the general public, 
and the compact contains no express negation of join- 
der. Romero v. Pueblo of Sandia, 2008-NMCA-187, 134 
N.M. 553,80 P.3d 490. 

Purposes of compact. — Because the Indian Gam- 
ing Compact has wide-ranging goals, it does not fol- 
low that any purposes outside of the "Purpose and 
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Objectives" section of the compact are rendered incidental. 
Romero v, Pueblo of Sandia, 20038-NMCA-187, 134 N.M. 553, 
80 P.3d 490. 

Approval of compacts under Indian Gaming Regu- 
latory Act. — In order for class III Indiam gaming opera- 
tions. to be valid under The Indian Gaming Regulatory Act 
(25 U.S.C. § 2701 et seq.): the state and the tribe must have 
“entered into" a compact and the compact must be "in effect" 
pursuant to secretarial approval and notice; state law deter- 
mines the procedures by which a state may validly enter into 
a compact; and in determining whether the state and the 
tribes have entered into valid and binding compacts under 
New Mexico law the New Mexico Supreme Court decision of 
State ex rel. Clark v. Johnson, 1995-NMSC-048, 120,N.M. 562, 
904 P.2d 11 controls. Pueblo of Santa Ana v. Kelly, 104 F.3d 
1546 (10th Cir), cert. denied, 522 US. 807, 118 S. Ct. 45, 139 
L. Ed. 2d 11 (1997). 

Gaming commission immune from suit. — Under 
the Indian Gaming Compact, the governmental actions of 
a gaming commission in regulating gaming are distinguish- 
able from the commercial activities of a gaming enterprise. 
Plaintiff, whose loss of his gaming license is alleged to have 
been caused by the improper governmental action of a gam- 
ing commission, lacks standing to assert the waiver of im- 
munity in Section 8 of the Indian Gaming Compact, which 
is limited to victims whose injuries are caused by the con- 
duct of the gaming enterprise. Kosiba v. Pueblo of San Juan, 
2006-NMCA-057, 139 N.M. 538, 185 P.3d 234, cert. denied, 
2006-NMCERT-003, 189 N.M. 352,132 P.3d 1038. 

Expansion of Class II gaming for non-tribal horse 
racetrack. — Neither the federal Indian Gaming Regula- 
tory Act, 25 U.S.C. §§ 2701 - 2721, nor the 2001 and 2007 
Indian: gaming compacts affect the legislature's authority 
to authorize Class II gaming activities. outside of Indian 
lands and if authorized by the legislature, a non-tribal 
horse racetrack can engage in Class II gaming activities 
without violating the terms of the compacts. 2013 Op. 
Att'y Gen, No. 13-02... / 

The expansion of Class ITI gaming for non-tribal horse 
racetracks beyond the currently authorized activities of 
betting on live horse racing, horse race simulcasting, slot 
machines and similar gaming machines requires legisla- 
tive authorization and, if granted, will terminate the gam- 
ing tribes' revenue-sharing obligations under the 2001 
and 2007 Indian gaming compacts, 2013 Op. Att'y Gen. 
No, 18-02. ) 

Limits on arbitration. — An arbitration panel se- 
lected under Section 7 of the compact could not change or 
invalidate the regulatory fees specified in Paragraph H(5) 
of Section 4. 1999 Op. Att'y Gen. No. 99-02. 

If the revenue sharing agreement, codified at former 11- 
3-2 NMSA 1978, is covered by Section 7 of the compact, 
the arbitration panel would not have authority to deter- 
mine the legal validity of the revenue-sharing amount. 
1999 Op, Att'y Gen. No..99-02, 


11-13-2. Revenue sharing of tribal gaming revenue. 


The governor is authorized to execute a revenue-sharing agreement in the form substantially 
set forth in this section with any New Mexico Indian nation, tribe or pueblo that has also entered 
into an Indian gaming compact as provided by law. Execution of an Indian gaming compact is con- 
ditioned upon execution of a revenue-sharing agreement. The consideration for the Indian entity 
entering into the revenue-sharing agreement is the condition of the agreement providing limited 
exclusivity of gaming activities to the tribal entity. The revenue-sharing agreement shall be in 
substantially the following form and is effective when executed by the governor on behalf of the 
state and the appropriate official of the Indian entity: 
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"REVENUE-SHARING AGREEMENT 


1. Summary.and consideration. The Tribe shall agree to contribute a portion of its Class III 
Gaming revenues identified in and under procedures of this Revenues Sharing Agreement, in re- 
turn for which the State agrees that the Tribe: 

A. has the exclusive right within the State to provide all types of Class III Gaming described 
in the Indian Gaming Compact, with the sole exception of the use of Gaming Machines, which 
the State may permit on a limited basis for racetracks and veterans’ and fraternal organiza- 
tions; and 

B.» will only share: that part of its revenue arising from the use of Keaiinst Machines and all 
other gaming revenue is exclusively the Tribe's. 

2. Revenue to State. The parties agree that, after. the effective date hereof, the Tribe shall 
make the quarterly payments provided for in Paragraph 3 of the Revenue Sharing Agreement to 
the state treasurer for deposit into the General Fund of the State ("State General Fund"). 

3. Calculation of Revenue to State, . 

A. As used in this Revenue-Sharing Agreement, "net win" means the annual total amount wa- 
gered at a Gaming Facility on Gaming Machines less the following amounts: 

(1) the annual amount paid out in prizes from gaming on Gaming Machines; 

(2). the actual amount of regulatory fees paid to the state; and 

(3) the sum of two hundred fifty thousand dollars ($250,000) per year as‘an amount rep- 
resenting tribal regulatory fees, with these amounts increasing by five percent (5%) each year 
beginning on the first day of J any PPT after the Compact has ronal in effect for at least 
twelve months. 

B. The Tribe shall pay the state sixteen percent (16%) of the net win. 

C.. For purposes of these payments, all calculations of amounts due shall be based upon the 
quarterly activity of the gaming facility. Quarterly payments due to the State pursuant to these 
terms shall be paid no later than twenty-five (25) days after the last day of each calendar quarter. 
Any payments due and owing from the Tribe in the quarter the Compact is approved, or the final 
quarter the Compact is in force, shall reflect the net win, but only for the portion of the quarter the 
Compact is in effect. 

4... Limitations. The Tribe's obligation to make the payments provided for in Paragraphs 2 and 
3 of this section shall apply and continue only so long as there is a binding Indian Gaming Com- 
pact in effect between the Tribe and the State, which Compact provides for the play of Class III 
Gaming, but shall terminate in the event of any of the following conditions: 

A. Ifthe State passes, amends, or repeals any law, or takes any other action, which wetild di. 
rectly or indirectly attempt to restrict, or has the effect of restricting, the scope of Indian gaming. 

B. Ifthe State permits any expansion of nontribal Class III Gaming in the State’ Notwith- 
standing this general prohibition against permitted expansion of gaming activities, the State may 
permit: (1) the enactment of a State lottery, (2) any fraternal, veterans or other nonprofit member- 
ship organization to operate such electronic gaming devices lawfully, but only for the benefit of 
such organization's members, (3) limited fundraising activities conducted by nonprofit tax exempt 
organizations pursuant to Section 30-19-6 NMSA 1978, and (4) any horse racetracks to operate 
electronic gaming devices on days on which live or simulcast horse racing occurs. 

5. Effect of Variance. In the event the acts or omissions of the State cause the Tribe's obliga- 
tion to make payments under Paragraph 3 of this section to terminate under the provisions of 
Paragraph 4 of this section, such cessation of obligation to pay will not adversely affect the validity 
of the Compact, but the amount that the Tribe agrees to reimburse the State for regulatory fees 
under the Compact shall automatically increase by twenty percent (20%). . 

6, Third-Party Beneficiaries. This Agreement is not intended to create any third- “party benefi- 
ciaries and is entered into solely for the benefit of the Tribe and the State. é 
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* FORM A 
New Mexico Gaming Control Board 
COMPACT COMPLIANCE CHEOREIST 
shit Compliance Report ch LU 
Fiscal Year 20." ’ 


_ (Blank) ~ Non-Compliance 
~NA — Non Applicable 


Key: X = Compliance. , 
an ie Partial Compliance ; 


compliance Tribal-State 
with Section Compact 


Compliance. © Tribal-State 
with Section Compact 


Compliance Tribal-State 
with Section Compact 


fa] Section 3. Authorized fot Section 4.B.(17) Section 8. Protection 
Class III Gaming. bs Section 4.B.(18) of Visitors. 
{ ] Section 4:B.(19) Section 8.A. 
Re] Section 4. Conduct of & Section 4.C. Section 8.B, 
Class IT Gaming. tA Section 4.D, Section 8.C, 
[ ] Section 4.A.(1) [ ] Section 4.E.(1) Section 8.D. 
tJ Section 4.A.(2) [ ] Section 4.E.(2) Section 8. E. 
{ ] Section 4.A.(3) [ ] Section 4.E.(3) Section 8.F. 
[ ] Section 4.A.(4) [ ] Section 4.E.(4) Section 8.G. : 
[.] Section 4.A.(5) [| Section 4.E.(5) Section 8.H. 
[ ] Section 4.A.(6) [ ] Section 4.E.(6) Section 8.], 
ay Section 4,A.(7) [ ] Section 4.F.(1) 
[ ] Section 4.A.(8) ine Section 4.F.(2) Section 10. Criminal 
[ ] ~ Section 4.A.(9) Jusrisdiction: 
it Section 4.B.(1) Section 5. Licensing Section 10,0. 
[] Section 4.B,(2) Requirements, 
[] _ Section 4.B.(3) Section 5.A. Section 11, Revenue 
[ ] Section 4.B.(4) Section 5.B. Section 11.A. 
[ ] Section 4.B.(5) Section 5.C. Séction 11.B. 
[9 Section 4.B,(6) Section 5.D. Section 11.C. 
[ ] Section 4.B.(7) 
[ ] Section 4.B.(8) Section 6, Providers Appendix 
& Section 4.B.(9) of Class III Gaming Section IT.A, Audit 
[ ] _ Section 4.B,(10) Equipment or Devices Section IT.B. 
[] ~ Section 4.B.(11) or Supplies. Inspection 
[°] » Section 4.B,(12) Section 6.A. Section III. 
[ ] » Section 4.B,(13) ‘Section 6.B. Progressive 
[ ] Section 4.B,(14) Section 6.C. Games 
B Section 4.B.(15) Section IV. Credit 
Lf Section 4.B.(16) Section V. Comps 
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APPENDIX TO ARTICLE 13 


Indian Gaming Compacts 
2001 Tribal-State Class I Gaming Compact 
Between the State of New Mexico 
and 
the Pueblos of Acoma, Isleta, Laguna, Sandia, San Felipe, San Juan, 
Santa Ana, Santa Clara, Taos and Tesuque and the Jicarilla 
Apache Nation: ' 
(Approved by Laws 2001, S.J.R. No. 37 
/ Expires June 30, 2015) 


INDIAN GAMING COMPACT 
INTRODUCTION 


The State of New Mexico ("State") is a sovereign State of the United States of America, having 
been admitted to the Union pursuant to the Act of June 20, 1910, 36 Statutes at Large 557, Chap- 
ter 310, and is authorized by its constitution to enter into contracts and agreements, including this 
Compact, with the Tribe; 

The Tribe ("Tribe") is a sovereign federally recognized Indian tribe and its gov- 
erning body has. authorized the officials of the Tribe to enter into contracts and agreements of 
every description, including this Compact, with the State; 

The Congress of the United States has enacted the Indian Gaming Réphlatary Act of 1988, 25 
U.S.C. § § 2701-2721 (hereinafter "IGRA"), which permits Indian tribes to conduct Class III Gam- 
ing on Indian Lands pursuant to a tribal-state compact entered into for that purpose; 

The 1999 State legislature has enacted SB 737, as 1999 N.M. Laws, ch. 252, known as the "Com- 
pact Negotiation Act," creating a process whereby the State and the Tribe have engaged in ne- 
gotiations leading to this Compact, with review by a joint legislative CORTESE, and with final 
approval by a majority vote in each house of the legislature; 

The Tribe owns or controls Indian Lands and by Ordinance has adopted rules and regulations gov- 
erning Class III games played and related activities at any Gaming Facility; The State and the Tribe, 
in recognition of the sovereign rights of each party and in a spirit of cooperation to promote the best 
interests of the citizens of the State and the members of the Tribe, have engaged in good faith ne- 
gotiations recognizing and respecting the interests of each party and have agreed to this Compact. 

NOW, THEREFORE, the State and the Tribe agree as follows: 


TERMS AND CONDITIONS SECTION 


SECTION 1. Purpose and Objectives. 

The purpose and objectives of the State and the Tribe in making this Compact are as follows: 

A. To evidence the good will and cooperative spirit between the State and the Tribe; 

B. To continue the development of an effective government-to-government relationship be- 
tween the State and the Tribe; 

C. To provide for the regulation of Class III Gaming on Indian Lands as required by the 
IGRA; 

D. To fulfill the purpose and intent of the IGRA by providing for tribal gaming as a means of 
generating tribal revenues, thereby promoting tribal economic development, tribal self-sufficiency, 
and strong tribal government; 

E. To provide revenues to fund tribal government operations or programs, to provide for the 
general welfare of the tribal members and for other purposes allowed under the IGRA; 

F. To provide for the effective regulation of Class III Gaming in which the Tribe shall have the 
sole proprietary interest and be the primary beneficiary; and 
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G. To address the State's interest in the establishment, by the Tribe, of rules and procedures 
for ensuring that Class III Gaming is conducted fairly and honestly by the owners, operators, em- 
ployees and patrons of any Class III Gaming enterprise on Indian Lands. 

H. Tosettle and resolve certain disputes that have arisen between the Tribe and the State un- 
der the provisions of the Predecessor Agreements. 

SECTION 2. Definitions. 

For purposes of this Compact, the following definitions pertain: 

A. "Class III Gaming" means all forms of gaming as defined in 25:U.S.C. § 2703(8), anid 25 
C.E.R. § 502.4. 

B. "Compact" means this compact between the State and the Tribe. 

C. "Gaming Employee" means:a person connected directly with the conduct of Class III Gam- 
ing, or handling the proceeds thereof or handling any Gaming Machine; but "Gaming Employee" 
does not include: 

1. Bartenders, cocktail servers or other persons engaged solely in preparing or serving 
food or beverages; | 

2. Secretarial or:janitorial schist . 

3. Stage, sound and light technicians; or 

4, Other nongaming personnel. 

D. "Gaming Enterprise" means the tribal entity created and destematild by the Tribe as having 
authority to conduct Class III Gaming pursuant to this Compact. 

E. "Gaming Facility" means pe buildings or structures in which Class III Gaming is conducted 
on Indian Lands. 

F. "Gaming Machine" means a mechanical, cibbimarabchadviest or blevennavie contrivance or ma- 
chine that, upon insertion of a coin, token or similar object, or upon payment of any.consideration, 
is available to play or operate a game, whether the payoff is made automatically from the Gaming 
Machine or in any other manner. pi ! 

G. "Indian Lands" means: 

1. all lands within the exterior Lire niicieg of the Tribe's reservation ‘and its edifirmed 
grants from prior sovereigns; or 

2. any other lands title to pret: is either held in trust by the United States for the exclu- 
sive benefit of the Tribe or a member thereof or is held by the Tribe or a member thereof subject to 
restrictions against alienation imposed by the United States, and over which the Tribe exercises 
jurisdiction and governmental authority, but not including any land within the boundaries of a 
municipality that is outside of the boundaries of the Tribe's reservation or confirmed ‘Spanish 
grant, as those boundaries existed on October 17, 1988. 

H. "Key Employee" means that term as defined in 25 CFR Section 502.14. 

I. "Management Contract" means a contract within the meaning of 25 U.S.C. §§ 2710(d)(9) and 
2711. 

J. "Management Contractor" means any perdotl or entity that has entered into a Management 
Contract with the Tribe. 

-K. "Ordinance" means the gaming ordinance and any amendments thereto adopted by the 
Tribal Council of the Tribe. - 

L. "Predecessor Agreements" means the ivihellaababe class II] gaming compact and the accom- 
panying revenue sharing agreement entered into between the Tribe and the State pursuant to 
1997. Laws, ch. 190, §§ 1,2... 

M:: "Primary Management Official" means that term as defined in 25 CFR Section 502.19. 

N. « "State" means the State of New Mexico. 

O. "State Gaming Representative" means that person designated by the gaming control board 
pursuant to the Gaming Control Act [60-2E-1 to 60-2E-60 NMSA 1978] who will be responsible for 
actions of the State set out:in the Compact. The State Legislature may enact legislation to estab- 
lish an agency of the State to perform the duties of the State Gaming Representative. 

P. "Tribal Gaming Agency" means the tribal governmental agency which will be identified to 
the State Gaming Representative as the agency responsible for actions of the Tribe set out in the 
Compact. It will be the single contact with the State and may be relied upon as such by the State. 
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Q. "Tribe" means any Indian Tribe, Nation or Pueblo located sao the nr e8 of New sic 
entering into this Compact as:provided for herein. 
SECTION 3. Authorized ‘Class III Gaming: 

The Tribe'may conduct, only on Indian Lands, subject to all of ths terms and seacointion of this 
Compact, any or all forms of Class III Gaming. |. 

Subject to the foregoing, the Tribe shall establish, in A discretion, by tribal law,:such limita- 
tions as it deems appropriate on the number. and type of ‘Class III Gaming conducted, the location 
of Class III Gaming on Indian Lands, the hours and days of operation, and betting and pot limits, 
applicable to such gaming. | 
SECTION 4. Conduct of Class III Gaming, } 

A. Tribal Gaming Agency. The Tribal Gaming Big th will assure that the Tribe will: 

1. operate ‘all Class III Gaming pursuant to this Compact,'tribal law, the IGT and — 
SOpRCAbIE Federal law; 

2. \ providefor the physical safety of patrons in any Gaming Facility; 

3. provide for the physical safety of personnel employed by the Gaming, Enterprise; 

4. provide for the physical safeguarding of aBBets PTS to and from the. Gaming 
Facility and cashier's cage department; 

5. provide for the protection of the prEner ty of the patrons ‘and the Gaming Enterprise 
from illegal activity; 

6. participate in licensing of primary management offivials ahd key employees ofia Class 
II} Gaming Enterprise; 

7. detain persons who may be involved i in Nagel acts for the purpose of notifying law en- 
forcement authorities;and 8. record and investigate any and all unusual occurrences related to 
Class II] Gaming within the Gaming Facility. 

B. Regulations. Without affecting the generality of flak foregoing, the Tribe shall adopt ead 

1. prohibiting participation in any Class II] Gaming by any person under the age: of 
twenty-one (21); 

2. prohibiting ‘the employment of any person as a Gaming Employee be is under the age 
of twenty-one (21) or who has not been peanered in pCR An CE with the apr trent requirements of 
federal and tribal law; 

3. requiring the Tribe to take all necessary action to impose on its garning operation stan- 
dards and.requirements equivalent to or more stringent than those contained in the federal Fair 
Labor Standards Act of 1938, the federal Occupational Safety and Health Act of 1970, and any 
other federal laws generally applicable to Indian tribes relating to wages, hours of work and Sige 
tions of work, and the regulations issued thereunder; 

4. requiring that on:any construction project involving any Gaming Facility od or + telibed 
structure that is funded in whole or in part by federal funds, all workers will be paid wages meet- 
ing or exceeding the standards established for New Mexico under the federal Davis-Bacon Act; 

5. prohibiting the Tribe, the Gaming Enterprise and a Management Contractor from dis- 
criminating in the employment of persons to work for the gaming Enterprise or in the Gaming 
Facility on the grounds of race, color, national origin; gender, sexual orientation, age or: handicap, 
provided, however, that nothing herein shall be interpreted to prevent the Tribe’ from granting 
preference in employment. actions to tribal members or other Indians in accordance with estab- 
lished tribal laws and policies; 

6. providing to all employees of a gaming establishment employment ih afites iachitlip, 
at a minimum, sick leave, life insurance, paid annual: leave and medical and dental insurance as 
well as providing unemployment insurance and workers’ compensation insurance through partici- 
pation in programs satay Renata at least:as favorable as those provided by seg geisha state 
programs; |: 

7. providing a grievance » process for an niBconl yee in cases of disciplinary or rar fiitinre action 
taken against an employee that includes a process for appeals to persons of Epes Rl puliprity than 
the immediate supervisor of the employee; 

8. permitting State Department of Environment yune tice to oat Ganints Facilities’ 
food service operations during normal Gaming Facility business hours to assure that standards 
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and requirements equivalent to the State's Food Service Sanitation Act pata 25, Article 1 
NMSA 1978] are maintained; 

9. prohibiting a gaming enterprise from cashing any paycheck or any type of halter to 
assistance check, including Social Security, TANF, pension and other similar checks, for any pa- 
tron; 
10. “prohibiting a gaming enterprise from rh ar credit by accepting IOUs‘or markers 
from its patrons; 

11. requiring that the Gaming Rntariteiies okt on each Gaming Machine the odds of a 
player achieving a winning outcome from the games available on that Gaming Machine; 

12. requiring that automatic teller machines on Gaming Facility premisés be programmed 
so that the machines will not accept cards issued ‘by the State to TANF recipients for access to 
TANF benefits; 

13. providing that each electronic or chakiebeaschinsichd gaming devices in use at the Gam- 
ing Facility must pay out a mathematically demonstrable ie gotres.: of all amounts wagered, 
which must not be less than eighty percent (80%); 

14. providing that all gaming machines on the premises of the Gaming Facility will be con- 
nected to a central computerized reporting and auditing system on the Gaming Facility premises, 
which shall collect on a continual basis the activity of each Gaming Machine in use at the Gaming 
Facility, and that by no later than ninety days after this Compact takes effect, the wager and pay- 
out data of each machine, once it is fed into the Gaming Enterprise's central computer, may be ac- 
cessed electronically by the State Gaming Representative by a dedicated telecommunications con- 
nection, on a "read-only" basis, upon entry of appropriate security codes; but provided that in no 
event shall the State Gaming Representative be able to alter or affect the operation of any Gaming 
Machine or other device on the premises of the Gaming Facility, or the data provided to the central 
computer, and provided further that the system for electronic access to the machine wager and 
payout data collected by the Gaming Enterprise's central computer shall be constructed and in- 
stalled at the State's cost, and shall be designed in conjunction with Gaming Enterprise technical 
staff so as to preserve the integrity of the system and the data contained therein, to minimize any 
possibility of unauthorized access to the system or tampering with the data, and to minimize any 
access by the State Gaming Representative to information other than machine wager and payout 
data residing in the central reporting and auditing system; 

15. enacting provisions that: 

(a) prohibit an employee of the Gaming Enterprise from delling, serving, giving or de- 
livering an alcoholic beverage to an intoxicated person or from procuring or aiding in the procure- 
ment of any alcoholic beverage for an intoxicated person at the Gaming Facility; 

(b) require Gaming Enterprise employees that dispense, sell, serve or deliver alco- 
holic beverages to attend Alcohol Server Education Classes similar to'those classes provided for in 
the New Mexico Liquor Control Act; and 

(ec) require the Gaming Enterprise to purchase and maintain a liquor’ liability in- 
surance policy that will provide, at a minimum, personal injury ‘coverage of one million dollars 
($1,000,000) per incident and two million dollars ($2,000,000) aggregate per policy year; 

16. prohibiting alcoholic beverages from being sold, served, delivered or consumed in that 
part of a Gaming Facility where gaming is allowed; 

17. requiring the gaming enterprise to spend an amount that is no less than one-quarter of 
one percent (.25%) of its net win as that term is defined herein annually to fund or support programs 
for the treatment and assistance of compulsive gamblers in New Mexico or who patronize New Mex- 
ico gaming facilities, and for the prevention of compulsive gambling in New Mexico; and requiring 
that a substantial portion of such funds be distributed to an organization that has expertise in and 
provides counseling, intervention or other services for compulsive gamblers in New Mexico, and 
whose services are available to all persons without regard to race or tribal membership; 

18. governing any Management Contract regarding its Class III Gaming activity so that it 
conforms to the requirements of tribal law and the IGRA and the regulations issued thereunder; 

19. prohibiting the operation of any Class III Gaming for at least four (4) consecutive 
hours daily, Mondays eo hs Thursdays (except federal holidays), 
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20. prohibiting a Tribal Gaming Enterprise and the Tribe: from providing, allowing, con- 
tracting to provide or arranging to provide alcoholic beverages for no charge or at reduced prices, 
or from providing, allowing, contracting to provide or arranging to provide food or lodging for no 
charge or at nominal prices, at a Gaming Facility or lodging facility as an incentive or enticement 
for patrons to game; and 

» 21. requiring the Tribe, the Tribal Gaming Enterprise or a Management Contractor to 

report to the secretary of state, in the same manner and at the same times as are required of politi- 
cal committees: under the provisions;of the State's Campaign Reporting Act: (NMSA 1978 §§ 1-19- 
25 through 1-19-36) any and all contributions, whether directly or through an agent, representa- 
tive or employee, of any moneys derived from revenue from the Gaming Enterprise, or of anything 
of value acquired with that revenue, to a candidate, political committee or person holding an office 
elected or to be elected at an election covered by the State's Campaign Reporting Act and provided 
that in the event any report required:to be made hereunder is not made: within the time specified 
herein, or is false or incomplete in any respect; the Tribe shall be liable to pay to the secretary of 
state a penalty in the amount of fifty dollars ($50.00) for each working day after the day on which 
the report was due until the day on which the complete or true report is filed, up to a maximum 
of five thousand dollars ($5000), except that with respect to the report due on the Friday before 
an. election the penalty shall be five hundred dollars ($500) for the first working day after the due 
date and fifty dollars ($50. 00) per wanking day thereafter, up to a maximum of five thousand dol- 
lars ($5000)... 
The Tribal Gaming np will provide true copies of all tribal laws and regulations affecting 
Class III Gaming conducted under the provisions,of this Compact to the State Gaming Represen- 
tative within thirty (30) days after the effective date of this Compact, and will provide true copies 
of any amendments thereto or additional laws or regulations affecting gaming within thirty (30) 
days after their enactment or approval, ifany. . 

C... Audit and Financial Statements. The Tribal Gaming Agency shall require all books, and 
records relating to:Class III Gaming to be maintained in accordance with-generally accepted ac- 
counting principles. All such books and records shall be retained for a period of-at. least five (5) 
years from the date of creation, as required by 25 .C.F.R. § 571.7(c): Not.less than annually, the 
Tribal Gaming Agency shall require an audit and a certified financial statement covering all fi- 
nancial activities of the gaming enterprise by an independent certified public accountant licensed 
by the State. The financial statement shall be prepared in accordance with generally accepted 
accounting principles and shall be submitted to the Tribal Gaming Agency within one hundred 
twenty (120) days of the close of the Tribe's fiscal year. Copies of the financial statement and the 
audit shall be furnished to the State Gaming Representative and the state treasurer by the Tribal 
Gaming Agency within one hundred twenty days of the agency's receipt of the documents, but such 
documents shall be subject to the provisions of § 4(E)(3) of this Compact. /The Tribe will maintain 
the following records for not less than five (5) years: 

1. revenues, expenses, assets, liabilities and equity for each Gaming Enterprise; 

2. daily cash transactions for each Class II] Gaming activity at.each Gaming Facility, in- 
cluding but not limited to transactions relating to each gaming table bank, game dropbox and 
gaming room bank; 

3. all markers, IOUs, returned checks, hold checks or other similar credit: instruments; ,, 

4, individual and statistical game records, except for card games, to reflect: statistical drop 
and statistical win; for electronic, computer, or other technologically assisted games, analytic re- 
ports which show the total amount of cash wagered and the total amount of prizes won; 

_ 5. contracts, correspondence and other transaction documents relating to all vendors rar 
contractors; 

6. records of all tribal gaming seater eons activities; 

7. audits prepared.by or on behalf of the Tribe; and 

8.. personnel information on.all Class III Gaming:employees or agents, nelodina rotation 
sheets, hours worked, employee profiles and background. checks. 

D, Violations. The agents of the Tribal Gaming Agency shall.have brepinichesl access to the 
Gaming Facility during all hours of Class III Gaming activity, and shall have immediate and unre- 
stricted access to any and all areas of the Gaming Facility for the purpose of ensuring compliance 
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with the provisions of this Compact and the Ordinance. The agents shall report immediately to 
the Tribal Gaming Agency any suspected violation of this Compact, the Ordinance, or regulations 
of the Tribal Gaming Agency by the gaming enterprise, Management Contractor, or any person, 
whether or not associated with Class III Gaming. 

E. State Gaming Representative. 

1. Upon written request by the State to the Tribe, the Tribe will rteutds information on 
primary management officials, key employees and suppliers, sufficient to allow the State to con- 
duct its own background investigations, as it may deem necessary; so that it may make an inde- 
pendent determination as to the suitability of such individuals, consistent with the standards set 
forth in Section 5 of this Compact. The Tribe shall consider any information or recommendations 
provided to it by the State as to any such person or entity, but the Tribe shall have the final say 
with respect to the hiring or licensing of any such person or entity. 

2. Notwithstanding that the Tribe has the primary responsibility to administer and en- 
force the regulatory requirements of this Compact, the Tribal Gaming Agency will certify annu- 
ally to the State Gaming Representative that the Tribal Gaming Agency has met its obligations 
under this Compact. Additionally, the State Gaming Representative shall have the right:to inspect 
a Gaming Facility, Class III Gaming activity, and all records nner to — III Gaming of the 
Tribe, subject to the following conditions: 

(a) with respect to public areas of a Gaming Bacility, At any time without prior notice 
during fidicenel Gaming Facility business hours; 

(b) . with respect to private areas of a Gaming Rucility not dddiesibhe to the public, at 
any time during normal Gaming Enterprise business hours, immediately after notifying the Tribal 
Gaming Agency and Gaming Enterprise of his or her presence on:the premises and presenting 
proper identification, and requesting access to the non-public areas of the Gaming Facility. The 
Tribe, in its sole discretion, may require an employee of the Gaming Enterprise or the Tribal Gam- 
ing Agency; to accompany the State Gaming Representative at all times that the State Gaming 
Representative is on the premises of a Gaming Facility, but if the Tribe imposes such a require- 
ment, the Tribe shall require such an employee of the Gaming Enterprise or the Tribal Gaming 
Agency to be available at all'times for such purpose; 

(c) with respect to inspection and copying of all management records ialting to Class 
III Gaming, at any time without prior notice between the hours of 9:00 a.m. and 4:00 p.m. Monday 
through Friday, excluding official holidays. The reasonable costs of copying will:be borne by the 
State; and 

(d) fiat the State Gaming Representative, or his dbeie vie enters the premises 
of the Gaming Facility for any such inspection, such Representative, or designs®, shall identify 
himself to security or supervisory: personnel of the Gaming Enterprise. 

The State Gaming Representative may contract with private persons, firms or other entities for 
the purpose of performing certain of his functions, but the State Gaming Representative will be 
the single contact with the Tribe and may be relied upon.as such by the Tribe. 

3. a) Any information, documents or communications provided to the State Gaming Rep- 
resentative, his agents or contractors, or to any other official, agency or entity of the State (all of 
which are collectively hereinafter referred to as "the State entities") by the Tribe, the Tribal Gam- 
ing Agency or the Gaming Enterprise, or prepared from information obtained from the Tribe, the 
Tribal Gaming Agency or the Gaming Enterprise, under the provisions of this Compact or under 
the provisions of the Predecessor Agreements, are confidential. Any State entity that has received 
any information; documents or communications from the Tribe, the Tribal i Agency or the 
Gaming Enterprise: 

i) may release or diagiive the same dis with the prior ridin consent of the 
Tribe or pursuant to a lawful.court order after timely notice of the proceeding has been given to 
the Tribe; . 

ii) snallé maintain all such information, documents and communications in a se- 
cure place accessible only to authorized officials and employees of the State entity that has re- 
ceived the same; and 
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iii) shall adopt procedures and regulations to protect the confidentiality of the in- 
formation, documents and communications ona vg by the Tribe, Tribal Gaming Agency or — 
ing Enterprise. 

b) These prohibitions shall nét Hb construed to arolitbit: 

i) the furnishing of any information to a law enforbement or regulatory agency of 
the Federal Government; 

ii) the State from making known the names. of persons, Sarna or corporations 
conducting Class III Gaming pursuant to the terms of this Compact, locations at which such ac- 
tivities are conducted, or the dates on which such activities are conducted; 

iii) publishing the terms of this Compact; iv) disclosing information as. flecestaxy 
to audit, investigate, prosecute or arbitrate violations of this Compact or other applicable laws 
or to defend suits against the State; and v) complying with sponte or court orders issued by 
courts of competent jurisdiction. 

c) Notwithstanding the foregoing, the Tribe agrees that: 

i) the following documents and information:-may be released by a State entity to 
the public: the Tribe's gaming ordinance and regulations of the Tribal Gaming Agency; official rul- 
ings of the Tribal Gaming Agency in matters not subject to a confidentiality order imposed by the 
Agency; other information and documents of the Tribal Gaming Agency or the Gaming Enterprise 
ordinarily available to the public; quarterly Net Win figures used as the basis for computation of 
the Tribe's revenue sharing payment under the provisions of Section 11 of this Compact; and cor- 
respondence between the Tribe or a tribal entity and a State entity, unless such correspondence is 
specifically labeled. "Confidential;" 

| ii)» a State entity may release to the public aggregate figures compiled by totaling 
comparable — from the annual ae statements of all of the New Mexico gaming tribes; 
and 

iii) the report of the aikhed audit of the Gaming Enterprise that is provided by 
the Tribe to the State Gaming Representative shall be available to the public to the same extent 
that similar information that is required to be provided to the State by non- Indian gaming enti- 
ties is available to the public, pursuant to the provisions of applicable law and the policies and 
regulations of the Gaming Control Board, at the time the request for the report of the annual audit 
is made. 

4. To the fullest extent allowed by State law, the Tribe shall have the right to inspect State 
records concerning all Class III Gaming conducted by the Tribe; the Tribe shall have the right to 
copy such State records, with the Tribe bearing the reasonable cost of copying. 

5. The Tribe shall reimburse the State for the costs the State incurs in carrying out any 
functions authorized by the terms of this Compact. The Tribe and the State agree that to require 
the State to: keep track of and account to the Tribe for all such costs would be unreasonably bur- 
densome, and that a fair estimate of the State's costs of such activity as of the date on which this 
Compact takes effect is one hundred thousand dollars ($100,000) per year, and that those costs will 
increase over time. The Tribe therefore agrees to pay the State the sum of one hundred thousand 
dollars ($100,000) per year as reimbursement of the State's costs of regulation, which amount 
shall increase by three percent (3%) each year, beginning as of January 1 of the first calendar year 
after this Compact has been in effect for at least twelve (12) months, in quarterly payments of one- 
fourth of the annual amount due each, in advance, beginning with the first day of the first full cal- 
endar quarter after this Compact takes effect, and on the first day of each quarter thereafter, for 
as long as this Compact remains in effect. The Tribe and the State further agree that such amount 
fairly reflects the State's costs of regulation during the period of time that the Predecessor Agree- 
ments were in effect, and that the Tribe should pay the State that amount for such period, but no 
more. The Tribe therefore agrees that with its first quarterly payment due to the State under the 
provisions of this Paragraph, it will also pay to the State an amount equal to the number of full 
calendar quarters that the Predecessor Agreements were in effect, times twenty-five thousand dol- 
lars ($25,000), less the total amount that the Tribe actually paid'to the State during such period . 
under the provisions of Section 4(E)(5) of the compact portion of the Predecessor Agreements. If 
the amount thus determined is a negative number, such amount shall be credited against the pay- 
ments due to the State under the provisions of this Paragraph until the Tribe has recouped such 


672 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


11-13-2 INDIAN GAMING COMPACT 11-13-2 


amount in full, but in such case the Tribe shall nevertheless provide to the State, on or before the 
due date for each quarterly payment, a statement of the amount of the overpayment still to be 
recouped, and the amount credited for the current payment. 

6. In the event the State believes that the Tribe is not admibidieting and enforcing the 
regulatory requirements set forth herein, it may invoke the procedures set forth in Section 7 of 
this Compact. 

F. The Tribe shall comply with all applicable provisions of the Bank Sainéete Act, P.L. 91-508, 
October 26, 1970, 31 U.S.C. §§ 5311-5314, and all peor ite requirements of the Internal Revenue 
Service. 

SECTION 5. Licensing Remiinsseaibet 

_ A... License Required. The Gaming Facility operator, but not including the Tribe, including its 
principals, primary management officials, and key employees, the Management Contractor and 
its principals, primary management officials, and key employees (if the Tribe hires a Management 
Contractor); any person, corporation, or other entity that has supplied or proposes to supply any 
gaming device to the Tribe or the Management Contractor; and any person, corporation or other 
entity providing gaming services within or without a Gaming Facility, shall apply for and receive a 
license from the Tribal Gaming Agency before participating in any way in the operation or conduct 
of any Class III Gaming on Indian Lands. The Tribal Gaming Agency shall comply fully with the 
requirements of this Section and of the Indian Gaming Regulatory Act, especially at 25 U.S.C. §§ 
2710-2711, and the regulations issued: thereunder at 25 C.F.R. Parts 550-559, as well as the re- 
quirements of the Tribe's gaming ordinance and any regulations issued thereunder, in processing 
license applications and issuing licenses. 

B. . License Application. Each applicant for a license shall file with the Tribal Gaming Agency a 
written application in the form prescribed by the Tribal Gaming Agency, along with the applicant's 
fingerprint card, current photograph and the fee required by the Tribal Gaming Agency. 

C. Background Investigations. Upon receipt of a completed application and required 14 fee for 
licensing, the Tribal Gaming Agency shall conduct or cause to be conducted a background investi- 
gation to ensure that the applicant is qualified for licensing. 

D. Provision of Information to State Gaming Representative. Whenever the Tribal Gaming 
Agency is required by federal or tribal law or regulations to provide to the. National Indian Gam- 
ing Commission ("the Commission") any information, document or notice relating to the licensing 
of any key employee or primary management official of the Gaming Enterprise, a copy of such 
information; document or notice shall also be provided to the State Gaming Representative. The 
State Gaming Representative shall be entitled to the same right to request additional information 
concerning an applicant licensee, to comment on the proposed licensing of any applicant licensee, 
and to supply the Tribal Gaming Agency with additional information concerning any applicant 
licensee, as is enjoyed by the Commision. 

SECTION 6. Providers of Class III Gaming Equipment or biteensidst or Supplies. 

A. Within thirty (30) days after the effective date of this Compact, if it has not already done 
so, the Tribal Gaming. Agency will adopt standards for any and all Class III Gaming equipment, 
devices or supplies to be used in any Gaming Facility, which standards shall be at least as strict 
as the comparable standards applicable to Class III Gaming equipment, devices or supplies within 
the State of Nevada. Any and all Class II] Gaming equipment, devices or supplies used ke the 
Tribe shall meet or exceed the standards thereby adopted. 

B. Prior to entering into any future lease or purchase agreement for Class III Gaming equip- 
ment, devices or supplies, the Tribe shall obtain sufficient information and identification from the 
proposed seller or lessor and all persons holding any direct or indirect financial interest in the 
lessor or the lease/purchase agreement to permit.the owen to license those persons in accordance 
with applicable federal and tribal law. 

- C.. The seller, lessor, manufacturer or distributor shall provide, assemble and install all Class 
II] Gaming equipment, devices or supplies in a manner approved and licensed by the Tribe. 
SECTION 7. Dispute Resolution. 

A. In the event either party believes that the other party has failed to comply with or has oth- 

erwise breached any provision of this Compact, such party may invoke the following procedure: 
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1c The party asserting noncompliance shall serve written notice on the other party. The 
notice shall identify the specific Compact provision believed to have been violated and shall specify 
the factual and legal basis for the allegation of noncompliance, The notice shall specifically iden- 
tify the date, time and nature of the alleged noncompliance. 

2. In the event an allegation by the complaining party is not resolved 0 the sekintacting 
of such party within twenty (20) days after service of the notice set forth in Paragraph A(1) of this 
section, the complaining party may serve upon the other party a notice to cease conduct of the par- - 
ticular game(s) or activities alleged by the complaining party to be in noncompliance. Upon receipt 
of such notice, the responding party may elect to stop the game(s) or activities specified in the no- 
tice or invoke arbitration and continue the game(s) or activities pending the results of arbitration. 
The responding party shall act upon one of the foregoing options within ten (10) days of receipt of 
notice from the complaining party, unless the parties agree to a longer period, but if the respond- 
ing party takes neither action within such'period the complaining party may invoke arbitration by 
written notice to the responding party within ten (10) days of the end of such period. 

3. The arbitrators shall be attorneys who are licensed members in good standing of the 
State Bar of New Mexico or’of the bar of another state. The State will select one arbitrator, the 
Tribe a second arbitrator, and the two so chosen shall select a third arbitrator. If the third arbitra- 
tor is not chosen in this manner within ten (10) days after the second arbitrator is selected, the 
third arbitrator will-be chosen by the American Arbitration Association. The arbitrators thereby 
selected shall permit the parties to engage in reasonable discovery, and shall establish other pro- 
cedures to ensure a full, fair and:expeditious hearing on the matters at issue. The arbitrators 
shall determine, after hearing from each party, hether the arbitration proceeding or any portions 
thereof shall be closed to the public, but in the absence of such determination the proceedings shall 
be open to the public. The arbitrators shall make determinations as to each issue presented by the 
parties, but the arbitrators shall have no authority to determine any question as to the validity or 
effectiveness of this Compact orof any provision hereof. 

4. All parties shall bear their own costs of arbitration and attorneys’ fees. 

5. The results of arbitration shall be final and binding, and shall be enforceable iy an ac- 
tion for injunctive or mandatory injunctive relief against the State and the Tribe in any court of 
competent jurisdiction. For purposes of any such action, the State and the Tribe acknowledge that 
any action or failure toact on the part of any agent or employee of the State or the Tribe, contrary 
to a decision of the arbitrators in an arbitration proceeding conducted under the provisions of this 
section, occurring after such decision, shall\be wholly unauthorized and ultra vires acts, not Pet 
tected by the sovereign immunity of the State or the Tribe. 

B. Nothing in Subsection 7(A) shall be construed to waive, limit or ehactribet any samen that 
is otherwise available to either party to enforce or resolve disputes concerning the provisions’ of 
this Compact. Nothing in this Section shall be deemed a waiver of the Tribe's apenas gr immunity. 
Nothing in this Section shall be deemed:a waiver of the State's sovereign immunity. © . 
SECTION 8. Protection of Visitors. 

A. » Policy Concerning Protection of Visitors. The safety and protection of visitors to a Gaining 
Facility is a priority of the Tribe, and it is the purpose of this Section to assure that any:such per- 
sons who suffer bodily injury or property damage proximately caused by the conduct of the Gam- 
ing Enterprise have an effective remedy for obtaining fair and just: compensation. To that: end, in 
this Section, and subject to its terms, the Tribe agrees to carry insurance that covers such injury 
or loss, agrees to a limited waiver of its immunity from suit; and agrees to proceed either in bind- 
ing arbitration proceedings or’ ina court of competent jurisdiction, at the visitor's election, with — 
respect to claims for bodily injury or property damage proximately caused by the conduct of the 
Gaming Enterprise. For purposes of this: Section, any such claim may be brought ‘in state district 
court, including claims arising on tribal land, unless it is finally determined by a state or federal 
court that IGRA does not: permit the shifting of jurisdiction over visitors' personal ame suits to 
state court. 

B. Insurance edieriats for Claime Required: The Gaming Rirtartariins shall mia baie in reteset 
policies of liability insurance insuring the Tribe, its agents and employees against claims, de- 
mands or liability for bodily injury and property damages by a visitor arising from:an occurrence 
described in Paragraph A of this Section. The policies shall provide bodily injury and property 
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damage coverage in an amount of at least fifty million dollars ($50,000,000) per occurrence and 
fifty million dollars ($50,000,000) annual aggregate; The Tribe shall provide the State Gaming 
Representative annually a certificate of insurance showing that the Tribe, its agents and employ- 
ees are insured to the required extent and in the circumstances described in this Section. 

C. Limitation on Time to Bring Claim. Claims brought pursuant to the provisions of this sec- 
tion must be commenced by filing an action in court or a demand for arbitration within three years 
of the date the claim accrues. 

D. Specific Waiver of Immunity and Choice of Law. The Tribe, by entering into this Compact 
and agreeing to the provisions of this section, waives its defense of sovereign immunity in connec- 
tion with any claims for compensatory damages for bodily injury or property damage up to the 
amount of fifty million dollars ($50,000,000) per occurrence asserted as provided in this section. 
This is a limited waiver and does not waive the Tribe's immunity from suit for any other purpose. 
_ The Tribe shall ensure that a policy of insurance that it acquires to fulfill the requirements of this 
section shall include a provision under which the insurer agrees not to assert the defense of sover- 
eign immunity on behalf of the insured, up to the limits of liability set forth in this Paragraph. The 
Tribe agrees that in any claim brought under the provisions of this Section; New Mexico law shall 
govern the substantive rights of the claimant; and shall be applied, as applicable, by the forum in 
which the claim is heard, except that the tribal court may but shall not ag required to apply New 
Mexico law to a claim brought by a member of the Tribe. 

EK. Election by Visitor, A visitor having a claim described in this section may pursue that claim 
in any court of competent jurisdiction, or in binding arbitration. The visitor shall make a written 
election that is final and binding upon the visitor. 

F.. Arbitration. Arbitration pursuant to an election by a visitor as provided’in Subsection E of 
this section shall be conducted as follows: 

1, the visitor shall submit a written demand for arbitration to the Gaming ses tease by 
certified mail, return receipt requested; 

2. the visitor and the Gaming Enterprise shall each designate an arbitrator within thirty 
(30) days of receipt of the demand, and the two arbitrators shall select a third arbitrator, but in the 
event the two arbitrators cannot agree on the selection of the third arbitrator within thirty (30) 
days of their appointment, they shall apply to the American Arbitration Association to appoint the 
third arbitrator; 

3. the arbitration panel shall permit the parties to engage in reasonable discovery, and 
shall establish other procedures to ensure a full, fair and expeditious hearing on the claim; and 

4. the award of the arbitration panel shall be final and binding, and may be enforced in a 
court of competent jurisdiction. ! 

G. Increase in Liability Limits. As of the fifth anniversary of this danipatn and at five-year 
intervals thereafter, the liability insurance coverage requirements set forth in Paragraph B of this 
Section, and the limit on the Tribe's waiver of sovereign immunity set forth in Paragraph D of this 
Section, shall be increased by a percentage equal to the percentage increase in the CPI-U pub- 
lished by the Bureau of Labor Statistics of the United States Department of Labor, for the same 
period, rounded to the nearest one hundred thousand dollars ($100,000). 

H. Public Health and Safety. The Tribe shall establish for its Gaming Facility health, safety 
and construction standards that are at least as stringent as the current editions of the National 
Electrical Code, the Uniform Building Code, the Uniform Mechanical Code, the Uniform Fire Code 
and the Uniform Plumbing Code, and any and all Gaming Facilities or additions thereto con- 
structed by the Tribe hereafter shall be constructed and all facilities shall be maintained so’as to 
comply with such standards. Inspections will be conducted with respect to these standards at least 
annually. If the State Gaming Representative requests sufficiently in advance of an annual inspec- 
tion, the State Gaming Representative may be present during such inspection. The Tribe agrees 
to correct any deficiencies noted in such inspections within a time agreed upon between the State 
and Tribe. The Tribal Gaming Agency will provide copies of such inspection sh sg to the — 
Gaming Representative, if requested to do so in writing. 

SECTION 9. Conditions for Execution; Effective Date. 

A. The parties acknowledge that they have been engaged in litigation, captioned State of New 

Mexico v. Jicarilla Apache Tribe, et al., No. 00-0851 (D.N.M.) (the "Lawsuit"), that was initiated 
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by the State in United States District Court on June 13, 2000, in which the State seeks an injunc- 
tion against the Tribe's conduct of Class III gaming under the Predecessor Agreements unless the 
Tribe pays the State the full amount that the State claims it is owed under the revenue sharing 
provision of the Predecessor Agreements. The Tribe disputes the validity of such*provision of the 
Predecessor Agreements, but the parties have agreed to settle the dispute addressed in the Law- 
suit, and have agreed to enter into this new Compact. 

B. This Compact may not be executed by the Governor of the State ane and until it has been 
executed by the appropriate representative of the Tribe, and until the State Attorney General has 
certified to the Governor in writing that the’Tribe and the State have negotiated a complete settle- 
ment of the issues in dispute in the Lawsuit (except that such settlement shall be contingent upon 
this Compact going into effect under the provisions of IGRA), and thatthe Tribe has either paid in 
full the amount agreed to by the terms of the settlement, into the registry of the federal court, or 
has entered into a binding and fully enforceable agreement for the payment ofsuch amount that is 
acceptable to the Attorney General. Upon receiving such certification, the Governor shall execute 
the Compact and forward it to the Secretary of the Interior for approval. Upon the Secretary's affir- 
mative approval of this Compact, asset forth in Paragraph C of this Section, such.sum, plus inter- 
est, shall be immediately paid into the State General Fund. In the event the Secretary fails to af- 
firmatively approve this Compact, such sum, plus interest, shall be immediately repaid to the Tribe. 

C. This Compact shall take effect upon publication of notice in the Federal Register of its ap- 
proval by the Secretary of the Interior, or of the Secretary's failure to act on it within 45 days from 
the date on which it was submitted to him; provided, however, that notwithstanding its taking 
effect, the parties expressly agree that the provisions of this Compact shall remain suspended, 
and shall confer no rights or obligations.on either party, and that the terms and provisions of 
the Predecessor Agreements shall remain fully in force and effect, subject to the Tribe's and the 
State's claims in the Lawsuit, unless and until the Secretary. shall have atomiabiunly approved 
this Compact, pursuant to 25 U.S.C. § 2710(d)(8)(A). | 

_ DD. Upon the publication of notice of the Secretary's affirmative episod of this Compact in thn 
Federal Register, the Predecessor Agreements shall be.and become null.and void, and of no further 
effect, and any and all actions as between the Tribe and the State arising out of the Predecessor 
Agreements, including dispute resolution proceedings, shall thereafter be dismissed with preju- 
dice with no relief to either party, and the terms and provisions of this Compact shall go into full 
force and effect, fully supplanting and replacing the Predecessor Agreements. 

SECTION 10. Criminal Jurisdiction., 

A, The Tribe and the State acknowledge that under the provisions of § 23 of the IGRA, es- 
pecially that portion codified at 18 U.S.C. § 1166(d), jurisdiction to prosecute violations of State 
gambling laws made applicable by that section to Indian country is vested exclusively within the — 
United States, unless the Tribe and the State agree in-a compact entered into’ pursuant to the 
IGRA to transfer such jurisdiction to the State. ~, 

B, The Tribe and the,State hereby. agree that, in the event of any violation of any State gam- 
bling law on Indian Lands or any other crime against the Gaming Enterprise or any employee 
thereof or that occurs on the premises of the Tribal Gaming Facility, that. is committed, by any 
person who is not a member.of the Tribe, the State shall have and may exercise jurisdiction, con- 
current with that of the United States, to prosecute such person, under its. laws and in its courts. 

C. Immediately upon becoming aware of any such suspected crime by a nonmember of the 
Tribe the Gaming Enterprise or the Tribal Gaming Agency shall notify the state attorney general 
and the district attorney for the district in which the Gaming Facility is located, supplying all par- 
ticulars available to the tribal entity at the time. The Tribe agrees that its law enforcement and 
gaming agencies shall perform such additional investigation or take such other steps in further- 
ance:of the investigation and prosecution of the violation as the district attorney may reasonably 
request, and otherwise cooperate fully with the district attorney and any state law enforcement 
agencies with respect to the matter, but once notice of a suspected violation has been given to the 
district attorney, the matter shall be deemed to be under the jurisdiction of the State; provided, 
however, that in the event of emergency circumstances involving a possible violation, the Tribe 
and its constituent agencies shall have the discretion to act as they see fit, and to call upon such 
other agencies :or entities as they deem reasonable or necessary, in order to protect against any 
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immediate threat to lives or property. The State may, in its discretion, refer the matter to federal 
authorities, but it shall notify the Tribal Gaming Agency upon doing so. 

D. The State agrees that no less frequently than annually it will provide the Tribal Gaming 
Agency with a written report of the status and disposition of each'matter referred to it under the 
provisions of this: section since the last report or that was still pending at the time of the last re- 
port..In the event the district attorney to whom a matter is referred under the provisions of this 
section decides not:to prosecute*such matter, the district attorney shall promptly notify the Tribal 
Gaming Agency of such decision in writing, The Tribal Gaming Agency pe in that event ask the 
attorney general of the state to: pursue the matter. 

EK. The district attorney for the district in which the Gaming Futility is situated may decline to 
accept referrals of cases under the provisions of this section unless and until the Tribe has entered 
into a Memorandum of Understanding with the office of the district attorney to:;which Memoran- 
dum of Understanding the United: States Attorney for the District of New Mexico may also be a 
party addressing such matters as the specific procedures by which cases are to be referred, partici- 
pation of the Tribal:\Gaming Agency and tribal law enforcement personnel in the:investigation and 
prosecution of any such case, payments by the Tribe to the office of the district: attorney to defray 
the costs of handling cases referred under the provisions of this section, and related matters. 
SECTION 11. Revenue Sharing. 

A. Consideration»The Tribe shall pay to the State a portion of its Class III Gaming revenues 
identified in and under procedures of this Section, in return for which the State agrees that the 
Tribe has the exclusive right within the State to conduct all types of Class III Gaming described in 
this Compact, with the sole exception of the use of Gaming Machines, which the State may permit 
on a limited basis for racetracks and for veterans' and fraternal si abi as such iescomaaogs 
tions are described. in 1997 Laws ch. 190, §5(FF). 

B... Revenue to State. The parties agree that, after the effective dette hereof, the Tribe yal 
make the quarterly payments provided for in Paragraph C of this Section. Each payment shall be 
made to the State Treasurer for deposit into the General Fund of the State. 

C... Calculation: of Payment Amounts. fel 

1. As used in this Compact, "Net Win" means afte total amount wagered in Class I Gam- 
ing at a Gaming Facility, on all Gaming Machines less: 
(a) the amount paid out in prizes, including thecost: to the Tribe of noncash prizes, 
won on Gaming Machines; 
(b) the amount paid to the State by the Tribe under the provisions of Séétion 4(K)(5) 
of this Compact; and 
(c);. the sum of two hundred seventy-five ‘deguesind dollars ($275,000) per year as an 
amount representing tribal regulatory costs, which amount shall increase by three percent (3%) 
each year beginning on the first day of January occurring after the Compact has been in effect for 
at least twelve months.’ 
2; The amount payable by the Tribe to. the State shall be an amount equal to eight percent 
(8%) of the Net Win, except that if the total Net Win in a calendar year is less than twelve million 
dollars.($12,000;000), the amount payable by the Tribe shall be an amount equal to three percent — 
(3%)-of the first four million dollars ($4,000,000) of Net Win, and eight percent (8%) of the rest of 
the Net Win forthe year. 
3... Payments due pursuant to these terms shall be paid cuankéxls no Jota than eal 
(25) days after the last day of each calendar quarter, and shall be based upon the Net Win during the 
preceding quarter. If the Tribe reasonably believes that the total Net Win for the calendar year will be 
less than twelve million dollars ($12,000,000), it may base its payment on the first four million dollars 
($4,000,000) on the lower rate as set forth in paragraph (C)(2) of this Section, but if the Net Win ex- 
ceeds twelve million dollars ($12,000,000) during the calendar year, the Tribe shall pay the additional 
amount due on.the first four million dollars ($4,000,000), plus interest as provided in this paragraph, 
with its next quarterly payment. In the event.the Tribe makes its quarterly payments based on the 
rate.of eight percent (8%), and its Net Win for the calendar year totals less than twelve million dollars 
($12,000,000), the Tribe may deduct the overpayment from its payment for the final quarter of the 
year. Any payment or any portion thereof that is not made within ten (10) days of the due date shall 
accrue interest at the rate of ten percent (10%) per annum, from the original due date until paid. The 
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Tribe shall accompany any payment to the State with a detailed breakdown of the particular ~_ 
tion to which such payment applies, and the basis for the calculation of Becht payesenh 

D, Limitations. 

1. The Tribe's obligation to make the retinue rbedd for in Ranlaratiing B and C ofthis 
Section shall apply and continue only so long as this Compact remains in effect; and provided that 
that obligation shall terminate altogether in the event the State: a):passes, amends, or repeals any 
law, or takes any other action, that would directly or indirectly attempt to:restrict, or has the effect 
of restricting, the scope or extent of Indian gaming; b) licenses, permits or otherwise allows any 
person or entity other than licensed horse racetracks and veterans and fraternal organizations as 
described in 1997 Laws, ch. 190, §5(FF) to operate Gaming Machines; c) licenses, permits or other- 
wise allows any non-Indian person or entity to engage in any other form of Class III gaming other 
than a state-sponsored lottery, parimutuel betting on horse racing and bicycle oe operation of 
Gaming Machines, and limited fundraising by non-profit organizations. 

2. The parties agree that the State's allowance of the following forms of Class III Gam- 
ing, subject: to the limitations expressly set forth herein, shall not be considered an expansion of 
nontribal Class III gaming for purposes of this agreement, and shall have no effect on the Tribe's 
obligation to make the payments provided for in Paragraphs B and C of this Section: ° 

(a) the operation of a State lottery; 

(b). the operation of Gaming Machines by any fraternal or veterans srgndienain 
as described in 1997 Laws ch. 190, § 5(FF) but only for the benefit of such minpriat So 8 
members; 

(c). limited fundraising activities conducted by nonprofit tax exempt organizations ; 

(d) the conduct by licensed horse racetracks and bicycle tracks of parimutuel betting 
on races at such tracks, and on simulcast races at other tracks elsewhere in the country; and 

(e) the operation by a licensed horse racetrack of Gaming Machines on days on which 
live or simulcast horse racing occurs. 

E. Third-Party Beneficiaries. The provisions of this Section are not intended to create any 
third-party beneficiaries and are entered into solely for the benefit of the Tribe and the State.. 
SECTION 12. Duration; Termination for Non-Payment. 

A. This Compact shall have a term commencing on the date on Which it goes into full force and 
effect as provided in Section 9, and ending at midnight on June 30, 2015. 

B. Notwithstanding the me rpenr of Paragraph A of this Bebenan if the Tribe fails to comply 
with any of its payment obligations to the State under Sections 4(E)(5), 9(B) or 11 of this Com- 
pact, and persists in such failure for a period of thirty (80) days after receipt, by certified mail, of 
a Notice of Noncompliance sent by the State Gaming Representative, which Notice shall specify 
the amount due and the provision of the Compact under which such payment is required, this 
Compact, and the conduct of Class III Gaming by the Tribe hereunder, shall terminate auto- 
matically as of the end of the thirty (30)-day period, unless within such thirty (30)-day period 
the Tribe shall have invoked arbitration on a matter of fact as provided in Section 7(A)(2) of this 
Compact, and simultaneously shall have placed into escrow, in an institution that is unaffiliated 
with either the Tribe or the State, a sum of money equal to the amount claimed due by ‘the State. 
In the event the Tribe invokes arbitration, this Compact and the Tribe's right to conduct Class III 
gaming shall terminate automatically at the end of the thirtieth (30th) day after the entry of a fi- 
nal, nonappealable decision by the arbitrators or by a court having jurisdiction of the dispute, un- 
less the Tribe has paid the full amount determined by the arbitrators or by such court to be due 
the State, if any. The Tribe shall not be entitled to avoid any pre-existing contractual obligations 
accruing to third parties under this Compact solely by virtue of the termination of the pai 
SECTION 13. Notice to Parties. 

Unless otherwise indicated, all notices, payments, requests, reports, infovinenied or deihenid that 
any party hereto may desire or may be required to give to the other party hereto, shall be in writing 
and shall be personally delivered or sent by first-class mail sent to the other party at the address 
provided in writing by the other party. Every notice, payment, request, report, information or de- 
mand so given shall be deemed effective upon receipt or, if mailed, upon receipt or the expiration of 
the third day following the day of mailing, whichever occurs first, except that any notice of change 
of address shall be effective only upon receipt by the party to whom said notice is addressed. 
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SECTION 14. Entire Agreement: 

This Compact isthe entire agreement between the parties and supersedes all prior agreements, 
whether written or oral, with respect to the subject matter hereof. Neither this Compact nor any 
provision herein may be changed, waived, discharged or terminated orally, but only by an instru- 
ment, in writing, signed by the Tribe and the State and approved by the Secretary of the Interior. 
This Compact shall not be amended without the express approval of the Tribe, the Governor of the 
State and the State Legislature, as provided in the Compact Negotiation Act. 

SECTION 15. Filing of Compact with State Records Center... 

Upon the effective date of this Compact, a copy shall be filed by the Governor with the New 
Mexico Records Center. Any subsequent amendment or modification of this Compact shall be filed 
with the New Mexico Records Center. | 
SECTION 16. Counterparts. | 

This Compact may be executed by the parties i in any number of separate counterparts with the 
same effect as if the signatures were upon the same instrument. All such counterparts shall to- 
gether constitute one and the same document. 

SECTION 17. Severability, 

Should any provision of this Compact be found to be invalid or unenforceable by any court, such 
determination shall have no effect upon the validity or enforceability of any other portion of this 
Compact, and all such other portions shall continue in full force and effect, except that this provi- 
sion shall not apply to Sections 4, 5,6; 9 and 11 hereof, orto any portions thereof, which the parties 
agree are nonseverable. 

[signature lines] 


2007 Tribal-State Class II Gaming Compact 
Between the State of New Mexico 
and 
the Pueblos of Isleta, Laguna, Nambe, Ohkay Owingeh 
(Pueblo of San Juan), Picuris, San Felipe, Sandia, 
Santa Ana, Santa Clara, Taos, and Tesuque © 
(Approved. by Laws 2007, S.J.R. No. 21 Expires 2037) 


TRIBAL-STATE CLASS IIIT GAMING COMPACT State of New Mexico 
as Amended, , 2007. 


INTRODUCTION | 


The State of New Mexico ("State") is a sovereign State of the United States of America, having 
been admitted to the Union pursuant to the Act of June 20, 1910, 36 Statutes at Large 557; Chap- 
ter 310, and is authorized by its constitution to enter into contracts and ue aang including this 
Compact, with the Tribe; 

The | Tribe ("Tribe") is a sovereign federally recognized Indian tribe and its gov- 
erning body has authorized the officials of the Tribe to enter into contracts and agreements of 
every description, including this Compact, with the State; 

The Congress of the United States has enacted the Indian Gaming Repulatory Act of 1988, 25 
U.S.C. § § 2701-2721 (hereinafter "IGRA"), which permits Indian tribes to conduct Class IIT Gam- 
ing on Indian Lands pursuant to a tribal-state compact entered into for that purpose; 

The 1999 State legislature has enacted SB 737, as 1999 N.M. Laws, ch. 252, known as the "Com- 
pact Negotiation Act," creating a process whereby the State and the Tribe have engaged in ne- 
gotiations leading to this Compact, with review by a joint legislative committee, ws with final 
approval by a majority vote in each house of the legislature; 

The Tribe owns or controls Indian Lands and by Ordinance has wabpbse ‘reste and regulations 
governing Class III games played and related activities at any Gaming Facility; The State and the 
Tribe, in recognition of the sovereign rights of each party and in a spirit of cooperation to promote 
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the best interests of the citizens of the State and the members of the Tribe, have engaged in good 

faith negotiations recognizing and syste the interests oP shots prt and have merpoetl to this 

Compact. ; 
NOW, THEREFORE, the State eid the Tribe agree as follows: 

SECTION 1. Purpose and Objectives: 

The purpose and objectives of the State‘and the Tribe in dancing this Cotnpaltc are as follows: 

A. To evidence the good will and cooperative spirit between the'State and the Tribe; 

B. To continue the development of an effective suds are -to- BOvermIniEn erat oar be- 
tween the State and the Tribe; 

C. To provide for the regulation of Class III Gaming on eave senile as required by the IGRA: 

D. To fulfill the purpose and intent of the IGRA by providing for tribal gaming as a means of 
generating tribal revenues, thereby Se angie 9 tribal economic development, tribal salaticnipiies 
and strong tribal government; 

E. To provide revenues to fund tribal powermt operations or programs, to provide for the 
general welfare of the tribal members and for other purposes allowed under the IGRA; 

F. To provide for the effective regulation of Class III Gaming in which the Tribe shall ‘have the 
sole proprietary interest and be the primary beneficiary; and 

G. | To address the State's interest in the establishment, by the Tribe; of sll ager sedate 
for ensuring that Class III Gaming is conducted fairly and honestly by the owners, operators, em- 
ployees and patrons of any Class III Gaming enterprise on Indian Lands: 

H. To settle and resolve certain disputes that have arisen between the Tribe and the State un- 
der the provisions of the Predecessor Agreements. 

SECTION 2. Definitions. 

For purposes of this Compact; the following definitions pertain: 

A. "Class III Gaming" means all forms of gaming as defined in 25 U.S.C. § 2703(8), and 25 
C.E-R. § 502.4. 

B. "Compact" means this compact between the State and the —— and including the Appen- 
dix attached hereto. 

C. "Gaming Employee" means a person Endinvedtad ddaneBily with the conduct of Class III Gam- 
ing, or handling the proceeds thereof or handling any Gaming Machine; but "Gaming Employee" 
does not include: 

1. Bartenders, cocktail servers or other persons engaged solely in preparing or serving 
food or beverages; 

2. Secretarial or janitorial personnel; 

3. Stage, sound and light technicians; or 

4. Other nongaming personnel. 

D,. "Gaming Enterprise" means the tribal entity created and designated by the Tribe as heii 
authority to conduct Class II]. Gaming pursuant to this Compact. 

E. ,. "Gaming Facility" means all buildings or structures in which Class HI Gaming i is. conducted 
on the Tribe's Indian Lands, subject to the limitations set forth in Section 3 of this Compact. 

F. .,"Gaming, Machine" means a mechanical, electromechanical or electronic contrivance or ma- 
chine that, upon insertion of a coin, token or similar object, or upon payment of any consideration 
in any manner, is available to play or operate a game of chance in which the outcome depends to a 
material degree on an element of chance, notwithstanding that some skill may be a factor, whether 
the payoff is made automatically from the Gaming Machine or in any other manner; but Gaming 
Machine does not.include a Table Game or any device utilized in Table Games. Additional clarifica- 
tion of this definition is set forth in the attached Appendix. ) 

_G.. "Indian.Lands" means: ; 

,1., all-lands within the Senate beh rd of the Tribe's reservation and its confirmed 
grants from prior sovereigns; or . 

‘2... any other lands title to which i is either held.i in trust by the United States for the exclu- 
sive benefit of the Tribe or a member thereof or is held by the Tribe or a member thereof subject to 
restrictions against alienation imposed by the United States, and over which the Tribe exercises 
jurisdiction and governmental authority, but not including any land within the boundaries of a 
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municipality that is outside of the boundaries of the Tribe's reservation or confirmed Spanish 
grant, as those boundaries existed on October 17, 1988. 
-H. "Key Employee" means that term as defined in 25 CFR Section 502:14. 

I. "Management Contract" means a contract within the meaning of 25 U.S.C. §§ 2710(d)(9) and 
2711. . ; | 

J. "Management Contractor" means any person or entity that has entered into a Management 
Contract with the Tribe or the Gaming Enterprise. 

K. "Ordinance" means the gaming ordinance and any diminidnénits thereto adopted by the 
Tribal Council of the Tribe. 

L. "Predecessor Agreements" means the tribal-state class III gaming compact and the accom- 
panying revenue sharing agreement entered into between the Tribe and the State pursuant to 
1997 Laws, ch. 190, §§ 1, 2. 

M. "Primary Miunagertiont Official" means that term as defined in 25 CFR Section 502.19, 

N. "State" means the State of New Mexico: 

O. "State Gaming Representative" means that person designated by the gaming control board 
pursuant to the Gaming Control Act [Chapter 60, Article 2E NMSA 1978] who will be responsible 
for actions of the State set out in the Compact. The State Legislature may enact legislation to es- 
tablish an agency of the State to perform the duties of the State Gaming Representative. 

P. "Tribal Gaming Agency" means the tribal governmental agency which will be identified to 
the State Gaming Representative as the agency responsible for actions of the Tribe set out in the 
Compact. It will be the single contact with the State and may be relied upon as such by the State. 

Q: "Tribe" means any Indian Tribe, Nation or Pueblo located within the State of New Mexico 
entering into this Compact as provided for herein. 

R. "Table Game" means a Class III game of chance, in which the outcome depends to a material 
degree on an element of chance, notwithstanding that some skill may be a factor, that is played us- 
ing a wheel, cards or dice, and that requires an attendant to initiate the game or to collect wagers 
or pay prizes. Additional clarification of this definition is set forth in the attached Appendix. 
SECTION 3. Authorized Class III Gaming. 

A. The Tribe may conduct, only on Indian Lands, subject to all of the terms and conditions of 
this Compact, any or all forms of Class III Gaming. 

B. Subject to the foregoing, the Tribe shall establish, in its discretion, by tribal law, such limita- 
tions as it deems appropriate on the number and type of Class III Gaming conducted, the location 
of Class III Gaming on Indian Lands, the hours and — of operation, and betting and pot limits, 
applicable to such gaming. | 

C. Inno event shall the Tribe's Ganithy Facility consist of more than two separate physical build- 
ings or structures on its Indian Lands; but provided’ that in addition to the two separate physical 
buildings or structures otherwise permitted by this Section 3(C), the Pueblo of Laguna is authorized 
to conduct gaming operations at the Route 66 Casino Express, subject to the limitations that: (1) the 
Route 66 Casino Express shall not be moved from its location as of December 1, 2006, except as may 
be made necessary by improvements to the highway interchange with I-40; (2) the gaming opera- 
tions at the Route 66 Casino Express shall not be expanded beyond the level of gaming operations in 
existence on December 1, 2006; and (3) the Pueblo of Laguna shall have an authorized representa- 
tive sign a sworn affidavit that shall provide a detailed description of the gaming operations as of 
that date, including the hours and days of operation, the specific number of Gaming Machines, and 
any other gaming activities, and shall submit said affidavit to the State Gaming Representative. 
SECTION 4. Conduct of Class III Gaming. 

A. Tribal Gaming Agency. The Tribal Gaming Agency will assure that the Tribe will: 

1. operate all Class III Gaming pursuant to this Compact, tribal law, the ciprte and other 
applicable Federal law; 

2. provide for the physical safety of patrons in any Gaming Facility; 

8. provide for the physical safety of personnel employed by the Gaming Enterprise; 

4. provide for the physical safeguarding of assets transported to and from the Gaming 
Facility and cashier's cage department; 

5. provide for the protection of the property of the patrons and the Gaining Enterprise 
from illegal activity; 
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6. participate in licensing of primary hianagemient officialscand wes employees of a Class 
III Gaming Enterprise; “ 

7. detain persons who may be involvedii in illegal ante for the purpose of notifying law en- 
forcement authorities; and 

8. record and investigate any and all 4 occurrences related to Class 1 Gaming 
within the Gaming Facility. ©. 

B. Regulations. Without affecting ni smu evon of the ford gobs; the Tribe shall adopt laws:) 

1. prohibiting participation in any Class, II] Gaming by any person under the apa of 
twenty-one (21); 

2. prohibiting the employment of any person as:‘a Gaming Employee mare is under: the age 
of twenty-one (21) or who has:not been licensed in accordance with the applicable requirements of 
federal and tribal law; 

3, requiring the Tribe to take all necessary netiion to impose on.its gaming openstitin stan- 
dards and requirements equivalent to or more stringent than: those contained in the federal Fair 
Labor Standards Act of 1938, the federal Occupational Safety and. Health Act of 1970, and any 
other federal laws:generally applicable to Indian tribes relating to wages, hours of work ahd condi- 
tions of work, and the regulations issued. thereunder; 

4, requiring that on any construction project-involving any Gaming Facility. or related 
structure that is funded in whole or in part by federal funds, all workers will be paid wages meet- 
ing or exceeding the standards established for New Mexico under the federal-Davis-Bacon Act; 

5. prohibiting the Tribe, the Gaming Enterprise and a Management Contractor from dis- 
criminating in the employment of persons to work for the gaming Enterprise or in the Gaming 
Facility on the grounds of race, color, national origin, gender, sexual orientation; age or handicap, 
provided, however, that nothing herein shall be interpreted to prevent the Tribe‘from granting 
preference in employment actions to tribal members or other Indians in accordance with estab- 
lished tribal laws and policies; 

6. providing to all employees of a gaming establishment employment benefits, incliadaned 
at a minimum, sick leave, life insurance, paid annual leave and medical and dental insurance as 
well as providing unemployment insurance and workers' compensation insurance through partici- 
pation in programs offering benefits at least as favorable as those provided by comparable state 
programs, and which programs shall afford the employees due process of law and shall include an 
effective means for an employee to appeal.an adverse determination by the insurer to an impar- 
tial forum, such as (but not limited to) the Tribe's tribal court, which appeal shall be decided in a 
timely manner and in an administrative or judicial proceeding and as to which no defense of tribal 
sovereign immunity would be available; and provided that to fulfill, this requirement the Tribe 
may elect to participate in the State's program pon: execution of an apiropriate agreement with 
the State; 

7, providing a grievance process for an employee i in cases of disciplinary or punitive action 
taken against an employee that includes a process for appeals to persons of greater authority than 
the immediate supervisor of the employee; 

8. permitting State Department of Environment inspectors to iviepich the Genie Facile 
ity's food service operations during normal Gaming Facility business hours to assure that stan- 
dards and requirements equivalent to the State's,Food Service Sanitation Act iChapter 25, Article 
1 NMSA 1978] are maintained; 

9. prohibiting a,gaming enterprise from, cashing any paycheck or any type of pouattuniad 
assistance check, including Social Security, TAN F, pension and other similar checks, for any pa- 
tron; 

10,. prohibiting a gaming enterprise from extending credit by acnsDehe 10Us. or fiat 
from its patrons; 

11. requiring that automatic teller machines on Gaming Facility premises be programmed 
so that the machines will not accept. cards. issued: by, the State to a F recipients for access to 
TANF benefits; 

12. providing that Yee electronic or Slecthemsentavaien! coming i paar in use at the Gaming 
Facility must pay out,a;mathematically demonstrable percentage of all amounts wagered, which 
must not be less than eighty percent (80%), and requiring the Gaming Enterprise to, prominently 
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post in visible locations within the Gaming Facility notices stating that the Gaming Enterprise is 
in compliance with this eri aarp and _nwieinns a'comprehensible explanation of the meaning 
of this requirement; 

_ 13) providing that all gaming aang on the premises of the Gaming Facility will be con- 
nected to a central computerized reporting and auditing system on the Gaming Facility premises, 
which shall collect on a continual basis the unaltered activity of each Gaming Machine in use at 
the Gaming Facility, and that, the wager and payout data of each machine, electronically captured 
by the Gaming Enterprise's central computer, may be accessed and downloaded electronically by 
the State Gaming Representative by a dedicated telecommunications connection, on a "read-only" 
basis, upon entry of appropriate security codes; but provided that in no event shall the State Gam- 
ing Representative be able to:alter or affect the operation of any Gaming Machine or other device 
on the premises of the Gaming Facility, or the data provided to the central computer, and provided 
further that the system for electronic access to the machine wager and payout data collected by 
the Gaming Enterprise's central computer shall be constructed and installed at the State's cost, 
and shall be designed in conjunction with Gaming Enterprise technical staff so as to preserve the 
integrity of the system and the data contained therein, to minimize any possibility of unauthor- 
ized access to the system or tampering with the data, and’ to minimize any access by the State 
Gaming Representative to information other than machine wager and payout pia ‘badge in the 
central reporting and auditing system; . 

14, enacting provisions that: 

(a) prohibit an employee of the Gaming Enterprise from selling; serving, giving or de- 
livering an alcoholic:beverage to an intoxicated person or from procuring or aiding in the procure- 
ment of any alcoholic:beverage for an intoxicated person at the Gaming Facility; 

(b) :require Gaming Enterprise employees that dispense, sell, serve or deliver alco- 
holic beverages to attend Alcohol Server Education Classes similar to those'classes ante for in 
the New Mexico Liquor Control Act; and 

(ce) require. the Gaming Enterprise to purchase and maintain a liquor liability in- 
surance policy: that will provide, at a minimum, personal injury coverage of one million dollars 
($1,000,000) per incident and two million dollars ($2,000,000) aggregate per policy year; 

15.:« prohibiting alcoholic beverages from being sold, served, delivered or consumed in that 
part of a Gaming Facility where gaming is allowed; 

16. requiring the gaming enterprise to spend an amount that is no pes eee one-quarter 
of one percent (.25%) of its net win as that term is defined herein annually to fund or support pro- 
grams for the treatment ‘and assistance of compulsive gamblers in New Mexico or who patronize 
New Mexico gaming facilities, and for the prevention of compulsive gambling in. New Mexico; and 
requiring that a substantial portion of such funds be distributed to an organization that has ex- 
pertise in and provides counseling, intervention or other services for:compulsive gamblers in New 
Mexico, and whose'services are available to all persons without regard to race or tribal member- 
ship; and provided that any information existing as a result of this Section, not including informa- 
tion that may identify or contain information referring to any gaming patron, shall not be subject 
to the confidentiality provisions of Section:4(E)(4) of this Compact and shall be made available for 
inspection and publication without restriction or limitation; 

17. governing any Management Contract regarding its Class III-Gaming activity so that it 
conforms to the requirements of tribal law and the IGRA and the regulations issued thereunder; 

| 18. prohibiting the operation of any Class III Gaming for at least four (4) consecutive 
hours daily, Mondays through Thursdays (except federal holidays); 

19. prohibiting a Tribal Gaming ‘Enterprise and the Tribe:from providing, allowing, con- 
tracting to provide or arranging to provide alcoholic beverages for no charge or at reduced prices, 
or from providing; allowing, contracting to provide or arranging to provide food or lodging for no 
charge, or at nominal prices; at a Gaming Facility or lodging facility as an incentive or enticement 
for patrons to game, except that this provision shall;not apply to rewards received by patrons in 
exchange for points or credits accrued under any form of a players'club program; and 

20. | requiring the Tribe, the Tribal Gaming Enterprise or a Management Contractor to re- 
port to the secretary of state, in the same manner and at the same times as are required of political 
committees under the provisions of the State's Campaign Reporting Act (NMSA 1978 §§ 1-19-25 
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through 1-19-36) any and all contributions, whether directly or through an agent, representative or 
employee, of any moneys derived from revenue from the Gaming Enterprise, or of anything of value 
acquired with that revenue, to a candidate, political committee or person holding an office elected or 
to be elected at.an election covered by the State's Campaign Reporting Act and provided that in the 
event any report required to be made hereunder is not made within the time specified herein, or is 
false or incomplete in any respect, the Tribe shall be liable to pay to the secretary of state a penalty 
in the amount of fifty dollars ($50.00) for each working day after the day on which the report was 
due until the day on which the complete or true report is filed, up to a maximum of five thousand 
dollars ($5,000), except that with respect to the report due on the Friday before an election the pen- 
alty shall be five hundred dollars ($500) for the first working day after the due date and fifty dollars 
($50.00) per working day thereafter, up to a maximum of five thousand dollars ($5,000). 

The Tribal Gaming Agency will provide true copies of all tribal laws and regulations affecting 
Class III Gaming conducted under the provisions of this Compact to the State Gaming Represen- 
tative within thirty (30) days after the effective date of this Compact, and will provide true copies 
of any amendments thereto or additional laws or regulations re gaming within thirty (30) 
days after their enactment or approval, if any. 

C. Audit and Financial Statements. The Tribal Gaming heretic shall renitire all books and 
records relating to Class III Gaming to be maintained in accordance with generally accepted ac- 
counting principles. All such books and records shall be retained for a period ‘of at least five (5) 
years from the date of creation, as required by 25 C.F.R. § 571.7(c). Not less than annually, the 
Tribal Gaming Agency shall require an audit anda certified financial statement covering all finan- 
cial activities of the Gaming Enterprise, including written verification of the accuracy of the quar- 
terly Net Win calculation, by an independent certified public accountant licensed by the State. The 
financial statement shall be prepared in accordance with generally accepted accounting principles 
and shall specify the total amount wagered in Class II] Gaming on all Gaming Machines at the 
Tribe's Gaming Facility for purposes of calculating "Net Win" under Section 11 of this Compact 
using the format specified therein. The financial statement and audit report shall be submitted to 
the Tribal Gaming Agency, the State Gaming Representative , and the State Treasurer, within one 
hundred twenty (120) days of the close of the Tribe's fiscal year. Such documents shall be subject 
to the provisions of § 4(E)(4) of this Compact. The Tribe will maintain the-following records for not 
less than five (5) years: 

1. revenues, expenses, assets, liabilities and equity for each Giapiints iniiecekin 

2. daily cash transactions for each Class III Gaming activity at each Gaming Facility, in- 
cluding but not limited to transactions relating to each gaming table bank, game dropbox and 
gaming room bank; 

3. individual and statistical game records, except for card varies reflect statistical drop 
and statistical win; for electronic, computer, or other technologically assisted games, analytic re- 
ports which show the total amount of cash wagered and the total amount of prizes won; 

4. contracts, pian Wie and other transaction documents asia to all vendors eat 
contractors; 

5. records of all'tribal gaming enforcement activities; 

6. audits prepared by or on behalf of the Tribe; and . 

7. personnel information on all Class III Gaming employees or agerits) including Votan 
sheets, hours worked, employee profiles and background checks. 

D. Violations. The agents of the Tribal Gaming Agency shall have unrestricted access to the 
Gaming Facility during all hours of Class III Gaming activity, and shall have immediate and unre- 
stricted access to any and all areas of the Gaming Facility for the purpose of ensuring compliance 
with the provisions of this Compact and the Ordinance. The agents shall report immediately to 
the Tribal Gaming Agency any suspected violation of this Compact, the Ordinance, or regulations 
of the Tribal Gaming Agency by the gaming enterprise, Management <shlanaieers or any person, 
whether or not associated with Class III Gaming. 

EK. State Gaming Representative. 

1. Upon written request by the State to the Tribe, the Tribe will Sede sniformtitiotl on pri- 
mary management officials, key employees and suppliers, sufficient to allow the State to conduct 
its own background investigations, as it may deem necessary, so that it may make an independent 
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determination as to the suitability of such individuals, consistent with the standards set forth in 
Section 5 of this Compact. The Tribe shall consider any information or recommendations provided 
to it by the State as to any such person or entity, but the Tribe shall have the final say with respect 
to the hiring or licensing of any such person or entity. ; 

2. Notwithstanding that the Tribe has the primary responsibility to administer and’ en- 
force the regulatory requirements of this Compact, the Tribal Gaming Agency will certify annually 
to the State Gaming Representative that the Tribe has met its obligations under this Compact in 
accordance with the instructions and form set forth in the attached Appendix. 

3. The State Gaming Representative shall have the right to inspect a Gaming Facility, 
Class III Gaming activity, including all Gaming Machines, and all records relating to Class III 
Gaming of the Tribe, subject to the following conditions: 

(a), with respect to public areas of a Gaming Facility, at any time without ph notice 
during normal Gaming Facility business hours; 

(b) with respect to private areas of a Gaming Facility not ddenadible to the niablic, at 
any time during normal Gaming Enterprise business hours, immediately after notifying the Tribal 
Gaming Agency and Gaming Enterprise of his or her presence on the premises and presenting 
proper identification, and requesting access to the non-public areas of the Gaming Facility. The 
Tribe, in its sole discretion, may require an employee of the Gaming Enterprise or the Tribal Gam- 
ing Agency to accompany the State Gaming'Representative at all times that the State Gaming 
Representative is on the premises of a Gaming Facility, but if the Tribe imposes such a require- 
ment, the Tribe shall require such an employee of the Gaming Enterprise or the Tribal Gaming 
Agency to be available at all times for such purpose; 

(c), with respect to inspection and copying of all management records relating to Class 
III Gaming, at any time without prior notice between the hours of 9:00 a.m. and 4:00 p.m. Monday 
through Friday, excluding official holidays. The reasonable costs of copying will be borne by the 
State; 
. (d) whenever the State Gaming Representative, or his designee, enters the premises 
of the Gaming Facility for any such inspection, such Representative, or designee, shall identify 
himself to security or supervisory personnel of the Gaming Enterprise; and 

(e) in accordance with the additional requirements:set forth in the attached Appendix. 

The State Gaming Representative may contract with private persons, firms or other entities for 
the purpose of performing certain of his functions, but the State Gaming Representative will be 
the single contact with the Tribe and may be relied upon as such by the Tribe. 

4, a) Any information; documents or communications provided to the State Gaming Rab. 
resentative, his agents or contractors, or to any other official,.agency or entity of the State (all-of 
which are collectively hereinafter referred to.as "the State entities") by the Tribe, the Tribal Gam- 
ing Agency or the Gaming Enterprise, or prepared from information obtained from the Tribe, the 
Tribal Gaming: Agency or the Gaming Enterprise, or any information, documents or communica- 
tions provided to:the Tribe, the Tribal Gaming Agency, or:the Gaming Enterprise by any State 
entity, or prepared from information obtained from any State entity, under the provisions of this 
Compact or under the provisions of the Predecessor Agreements, are confidential. Any State en- 
tity that has received any information, documents or communications from the Tribe, the Tribal 
Gaming Agency or the Gaming Enterprise: i) may release or disclose the same only with the prior 
written consent of the Tribe or:pursuant to a lawful court order after timely notice of the proceed- 
ing has been given to the Tribe; ii) shall maintain all such information, documents and communi- 
cations in a secure place accessible only to authorized officials and employees of the State entity 
that has received the same; and iii) shall adopt procedures and regulations to protect the confiden- 
tiality of the information, documents ana communications provided by the Tribe, Tribal Gaming 
Agency or Gaming Enterprise. . 

b) These prohibitions uel nc tiie construed to prohibit! 

i) . the furnishing of any information to a law enforcement or regulatory agency of 
the Federal Government; 
-ii) the State from making known the names of persons, firms, or corporations 
conducting Class III Gaming pursuant to’the terms of this Compact, locations at which such ac- 
tivities are conducted, or the dates on which such activities are conducted; 
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iii) publishing the terms of this Compact; Teh 

‘iv) disclosing information as necessary to audit, oriTod tigre riusoatl or wine 
trate violations of this Compact or-other applicable laws or to defend suits against the State; and 

v) pew here with subpoenas or court orders issued by courts of competent juris- 
diction. mst rs 
C) Neivethinetadsdinig the foregoing, the Tribe agrees that: : . 

i) the following documents and information may be released by a State entity to 
the public: the Tribe's gaming ordinance and regulations of the Tribal Gaming Agency; official rul- 
ings of the Tribal‘Gaming Agency in matters not subject toa confidentiality order imposed by the 
Agency; other information and documents of the Tribal Gaming Agency or the Gaming Enterprise 
ordinarily available to the public; quarterly Net Win figures used as the basis for computation of 
the Tribe's revenue sharing payment under the provisions of Section 11 of this Compact; informa- 
tion that exists as a result of the requirements in Section 4(B)(16); and correspondence between 
the Tribe or a tribal entity and a State entity, unless such pie cage Fee is ibe labeled 
"Confidential;" 

ii) a State entity may release to the public agetadats figures eonipiled by totaling 
comparable figures from the annual financial statenents of all of the New Mexico sure ee 
and 

iii)’ the report of the annual audit df the Gaming Rnteirprive that is sounded by the 
Tribe to the State Gaming Representative shall be available to the public to'the same extent that 
similar information that is required to be provided:to the State by non-Indian gaming entities is 
available to the public, pursuant to the provisions ofiapplicable law and the policies and regulations 
of the Gaming Control Board, at the time the request for the report of the annual audit is made. 

5. To the fullest extent allowed by State law, the Tribe shall have the right to inspect State 
records concerning all Class III Gaming conducted by the Tribe; the Tribe shall have the right to 
copy such State records, with the Tribe bearing the reasonable cost of copying. 

6. ~The Tribe shall reimburse the State for the costs the State incurs in carrying out any 
functions authorized by the terms of this Compact. The Tribe and the State agree that to require 
the State to keep trackof and account’to the Tribe for all such ‘costs would be unreasonably bur- 
densome; and that a fair estimate of the State's costs of such activity as of January 1, 2007, is 
One Hundred Sixteen Thousand: Dollars ($116,000) per year, and that those costs’ will increase 
over time. The Tribe therefore agrees to pay the State the sum of One Hundred Sixteen Thousand 
Dollars ($116,000) per:year'as reimbursement of the State's: costs of regulation, which amount 
shall increase by five percent (5%) as of January'1 of 2012 and as of January 1 of every fifth year 
thereafter as long as this Compact: remains in effect, such'sum to be paid in quarterly payments of 
one-fourth of the annual amount due.each, in advance. The Tribe and the State cE agree ani 
such amount fairly reflects the State's costs of regulation. 

7. Inthe event the State believes that the Tribe isnot untatetodirie ind enforcing the 
regulatory requirements set forth» =e it Day, invoke the PETES set forth in Section 7 ie 
this Compact: 

F.. The Tribe shall etnible with all beiticaaien provisions of. the Balto reparrier Act, P.L. 91- 508, 
October 26, it 0,31 U.S.C. §§ 5811-5314, ais all rege aha requirements of the Internal Revenue 
Service. 

G.. At least aihindliiie cppedurind rcigridebhatietishos of the: Tribe shall pisehat with one or more 
representatives of the Office of the:Governor appointed by the Governor, one or more members of 
the House of Representatives appointed by the Speaker of:the New Mexico House of Representa- 
tives, and one or more members of the Senate appointed by the President Pro'Tempore of the New 
Mexico Senate, to discuss matters of mutual interest arising under the terms of this Compact and 
concerning Indian gaming in New Mexico. Such meeting shall be coordinated so as to involve the 
representatives of as many New Mexico gaming tribes:as possible; and shall be conducted in the 
context of the government-to-government relationship between the State and the Tribe. 

SECTION 5. Licensing Requirements. 

A. License Required. The Gaming Facility: operator, but not ssichaiditas the Tribe, ications its 
principals, primary management officials, and key»employees, the Management Contractor and 
its principals, primary management officials, and key employees: (if the Tribe hires a Management 
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Contractor); any person, corporation, or other entity that has supplied or proposes to supply any 
gaming device to the Tribe or the Management: Contractor; and any person, corporation or other 
entity providing gaming services within or without a Gaming Facility, shall apply for and receive a 
license from the Tribal Gaming Agency before participating in any way in the operation or conduct 
of any Class III Gaming on Indian Lands. The Tribal Gaming Agency shall comply fully with the 
requirements of this Section and of the Indian Gaming Regulatory Act, especially at 25 U.S.C. §§ 
2710-2711, and the regulations issued thereunder at 25 C.F.R. Parts 550-559, as well as the re- 
quirements of the Tribe's gaming ordinance and any nconnaang issued thereunder, in processing 
license applications and issuing licenses. 

B. » License Application: Each applicant for a license shall file with the Tribal Gavin Agency a 
written application in the form prescribed by the Tribal Gaming Agency, along with the applicant's 
fingerprint card, current photograph and the fee required by the Tribal Gaming Agency. 

C. Background Investigations. Upon receipt of a completed application and required fee for 
licensing, the Tribal Gaming Agency shall conduct or cause to be conducted a background investi- 
gation to ensure that the applicant is qualified for licensing. 

D. Provision of Information to State Gaming Representative. Whieeivar the Tribal Gaming 
Agency is required by federal or tribal law or regulations to provide to the National Indian Gam- 
ing Commission ("the Commission") any information, document or notice relating to the licensing 
of any key employee or primary management official of the: Gaming Enterprise, a copy of such 
information, document or notice shall also be provided to the State Gaming Representative. The 
State Gaming Representative shall be entitled to the same right to request additional information 
concerning an applicant licensee, to comment on the proposed licensing of any applicant licensee, 
and to supply the Tribal Gaming Agency with additional information concerning any ap siege 
licensee, as is enjoyed by the Commission. 

SECTION 6. Providers of Class III Gaming Equipment or Devices or Supplies. 

A. Within thirty (30) days after the ‘effective date of this Compact, if it has not already done 
so, the Tribal Gaming Agency will adopt standards for any and’all Class III Gaming equipment, 
devices or supplies to be used in any Gaming Facility, which standards shall be at least as strict 
as the comparable standards applicable to Class III Gaming equipment, devices or supplies within 
the State of Nevada. Any and‘all Class III Gaming equipment, devices “ten igh used by the 
Tribe shall meet or exceed the standards thereby adopted. 

B. Prior to entering into any future lease or purchase agreement for lass III Gaming equip- 
ment, devices or supplies, the Tribe shall obtain sufficient information and identification from the 
proposed seller or lessor and all persons holding any direct or indirect financial interest in the 
lessor or the lease/purchase agreement to permit the Tribe to license those persons in accordance 
with applicable federal and tribal law. 

C. The seller, lessor, manufacturer or distributor shall provide, assemble and install all Class 
III Gaming equipment, devices or supplies in a manner approved and licensed by Tribe. 
SECTION 7. Dispute Resolution. 

A. In the event either party believes that the other party has failed to comply with or has oth- 
erwise breached any provision of this Compact, such party may invoke the following procedure: 

1. The party asserting noncompliance shall serve written notice on the other party. The 
notice shall identify the specific Compact provision believed to have been violated and shall specify 
the factual and legal basis for the allegation of noncompliance. The notice shall specifically iden- 
tify the date, time and nature of the alleged noncompliance. 

_ 2. In the event an allegation by the complaining party is not resolved to the satisfaction 
of such party within twenty (20) days after service of'the notice set forth in Paragraph A(1) of this 
section, the complaining party may serve upon the other party a notice to cease conduct of the par- 
ticular game(s) or activities alleged by the complaining party to be in noncompliance. Upon receipt 
of such notice, the responding party may elect to stop the game(s) or activities specified in the no- 
tice or invoke arbitration and continue the game(s) or activities pending the results of arbitration. 
The responding party shall act upon’ one of the foregoing options within ten (10) days of receipt of 
notice from the complaining party, unless the parties agree to a longer period, but if the respond- 
ing party takes neither action within such period the complaining party may invoke arbitration by 
written notice to the responding party within ten (10) days of the end of such period. 
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3. The arbitrators: shall be attorneys who are licensed members in good standing:of the 
State Bar of New Mexico or of the bar of another state; The State will select one arbitrator, the Tribe 
a second arbitrator, and the two so chosen:shall select a third arbitrator. The party that served the 
written notice of noncompliance shall select its arbitrator within thirty (30): days after the party 
has invoked arbitration and the responding party shall select its arbitrator within thirty:(30) days 
of the selection of the first arbitrator. If the:third arbitrator is not chosen within thirty (30) days 
after the second arbitrator is selected, the third arbitrator will be chosen by the American Arbitra- 
tion Association: The arbitrators thereby selected shall permit the parties to engage in reasonable 
discovery, and shall establish other procedures to ensure afull; fair and expeditious hearing on 
the matters at issue. The arbitrators shall determine; after hearing from each party, whether the 
arbitration proceeding or any portions thereof shall be closed to the public, but in the absence of 
such determination the proceedings shall be open to the public. The arbitrators shall make deter- 
minations as to each issue presented by the parties, but the arbitrators shall have no authority to 
determine any question as'to'the validity or effectiveness of this Compact or of any nanan hereof. 

4, All parties shall bear their own costs of arbitration and attorneys’ fees. 

5. The results of arbitration shall be final and binding, and shall be enforceable:by an ac- 
tion for injunctive or mandatory injunctive relief. against the State and the Tribe inany court of 
competent jurisdiction. For purposes of any such action, the State and the Tribe acknowledge that 
any actionoor failure to action the part:of any agent or employee of the State or the Tribe, contrary 
to a decision of the arbitrators in an arbitration proceeding conducted under the provisions of this 
section, o¢curring after such decision, shall be:wholly unauthorized and ultra vires:acts, not pro- 
tected by the sovereign immunity of the State or the Tribe. 

B.. Nothing in Subsection 7(A):shall be construed :to waive, limit or restrict any yremedy, that 
is otherwise available to either party to enforce or resolve disputes concerning the provisions of 
this Compact. Nothing in this Section shall be deemed a waiver of the Tribe's sovereign immunity. 
Nothing in this Section shall be deemed a waiver of the State's sovereign immunity, . 

SECTION 8. Protection of Visitors. ) 

A. . Policy Concerning Protection of Visitors. The safety and aetiidiicen of isto toa Gamtied Fa- 
cility is a priority of the Tribe, and it is the purpose of this Section to assure that any such persons 
who suffer bodily injury or property damage proximately caused by the conduct of the Gaming Enter- 
prise have an effective remedy for obtaining fair and just compensation. To that end, in this Section, 
and subject to its terms, the Tribe agrees to carry insurance that covers such injury or loss, agrees to a 
limited waiver of its immunity from suit, and agrees to proceed either in binding arbitration proceed- 
ings or in a. court of competent jurisdiction, at the visitor's election, with respect to claims for bodily 
injury or property damage proximately caused by the conduct of the Gaming Enterprise. For purposes 
of this Section, any such claim may be brought in state district court, including claims arising on 
tribal land, unless it is finally determined by astate or federal court that IGRA does not permit the 
shifting of jurisdiction over visitors' personal injury suits to state court. 

B. Insurance Coverage for Claims Required. The Gaming Enterprise shall maintain in effect 
policies of liability insurance insuring the Tribe; its agents and employees against. claims, de- 
mands or liability for bodily injury and property damages by a visitor arising from an occurrence 
described in Paragraph A of this Section. The policies shall provide bodily injury and property 
damage coverage in an amount of at least ten million dollars ($10,000,000) per occurrence and ten 
million dollars ($10,000,000). annual. aggregate, The Tribe shall provide the State Gaming Repre- 
sentative annually a certificate of insurance showing thatthe Tribe, its agents and employees are 
insured to the required extent and in:the cireumstances described.in this Section. 

C. Limitation on Time to Bring Claim. Claims brought pursuant to the provisions of this sec- 
tion must be commenced by filing an action in court ora demand for arbitration within three.years 
of the date the claim accrues, | 

D.. Specific Waiver ‘of Immunity and Choines of Law: The, Tribe, by entering into this Compact 
and agreeing to the provisions of this section, waives its defense of sovereign immunity in connec- 
tion with any claims for compensatory damages for bodily injury or property, damage up to the 
amount of ten million dollars ($10,000,000) per occurrence asserted as provided in’ this section. 
This is a limited waiver and)does not waive the Tribe's immunity from suit for any other-purpose: 
The Tribe shall ensure that.a policy of insurance that it acquires to fulfill the requirements of this 
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section shall include a provision under which the insurer agrees not to assert the defense of sover- 
eign immunity on behalf of the:insured, up to the limits of liability set forth in this Paragraph. The 
Tribe agrees that in any claim brought: under the provisions of this Section, New Mexico law shall 
govern the substantive rights of the claimant, and shall be applied, as applicable, by the forum in 
which the claim is heard, except that the tribal-court may but shall not be required to apply New 
Mexico law to.a claim brought by a member of the'Tribe. 

» E...-Election by: Visitor. A visitor having a claim described in this: section may pursue that claim 
in any court of competent jurisdiction, or in binding arbitration. The visitor shall make a written 
election that is final and binding upon the visitor. 

F. . ArbitrationArbitration pursuant to an election by a visitor as inonittedi in Subsection E of 
this section shall be conducted as follows: 

Lethe visitor shall submit a written demand for priteeniiinl to the Gaming Enterprise, ‘by 
certified mail, return receipt requested; 

2. «the visitor and the Gaming Matanprise shall each designate an arbitrator within thirty, (30) 
days of receipt of the demand, and the two arbitrators shall select:a third arbitrator, but'in the event 
the two arbitrators cannot agree on the selection of the third arbitrator within thirty (30) days of their 
appointment, they shall apply to the American Arbitration Association to appoint the third arbitrator; 

3. the arbitration panel shall permit the parties to engage in reasonable discovery, and 
shall establish other procedures to ensure.a full, fair.and expeditious hearing on the claim; and 

4. the award of the arbitration aes shall be final and binding, and may be enforced in a 
court of competent jurisdiction. | 

G. Increase in Liability Limits. As of the: fifth anniversary of this Compact, and at five-year 
intervals thereafter, the liability insurance coverage requirements set forth in Paragraph B of this 
Section, and the limit on the Tribe's waiver of’sovereign immunity set forth in Paragraph D of this 
Section, shall be increased’ by a percentage equal to the percentage increase in the ‘CPI-U pub- 
lished by the Bureau of Labor Statistics of the United States Department of Labor; for the same 


period, rounded to the nearest one hundred thousand dollars ($100,000). 


‘H. - Public Health and Safety. The Tribe shall establish for its Gaming Facility health, safety 
and construction standards that are at least as'stringent as the current editions of the National 
Electrical Code, the Uniform Building Code, the Uniform Mechanical Code, the Uniform Fire Code 
and the Uniform Plumbing Code, and any and all construction and maintenance of the Gaming 
Facility shall comply with such standards. Inspections shall be conducted with respect to these 
standards at least. annually. If the State Gaming Representative requests sufficiently in advance 
of an annual inspection, the State Gaming Representative may be present during such inspection. 
The Tribe agrees to correct. any deficiencies noted in such inspections within a time agreed upon 
between the State and Tribe. The Tribal:Gaming Agency will provide ‘copies of such inspection re- 
ports to the State Gaming-Representative, if requested to do'so in pa le 
SECTION 9. Conditions for Execution; Effective Date.- 

A. The parties acknowledge that they have been engaged in litigation, captioned State of New 
Mexico vy, Jicarilla Apache Tribe, et.al.; No..00-0851,:(D.N:M.) (the "Lawsuit"), that was initiated 
by the State'in United States District Count on June 13, 2000, in which the State seeks an injunc- 
tion against the Tribe's conduct of Class III],gaming under the Predecessor Agreements unless the 
Tribe pays the State the full amount that the State claims it is owed under the revenue sharing 
provision of the Predecessor Agreements, The Tribe disputes the validity of such provision of the 
Predecessor Agreements, but the parties have agreed to settle the dispute nudreadoda in the Law- 
suit, and have agreed to enter into this new Compact. 

B. This Compact may not be executed by the Governor of the State battads and sintil it has been 
executed by the appropriate representative of the Tribe, and until the State Attorney General has 
certified to the Governor in writing that the Tribe and the State have negotiated a complete settle- 
ment of the issues in dispute in the Lawsuit (except that such settlement shall be contingent upon 
this Compact going into effect under the provisions of IGRA), and that the Tribe has either paid in 
full the amount agreed to by the terms of the settlement; into the registry of the federal court, or 


- has entered into a binding and fully enforceable agreement for the payment of such amount that is 


acceptable'to the Attorney General. Upon receiving such certification, the Governor shall execute 
the Compact and forward it to the Secretary of the Interior for approval. Upon the Secretary's 
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affirmative approval of this Compact, as set forth in Paragraph C of this Section, such sum, plus in- 
terest, shall be immediately paid into the State General Fund. In the event the Secretary fails to af- 
firmatively approve this Compact, such sum, plus interest, shall be immediately repaid to the Tribe. 

C., This Compact shall take effect upon publication of notice in the Federal Register of its ap- 
proval by the Secretary of the Interior, or of the Secretary's failure to act on it within 45 days from 
the date on which it was submitted to him; provided, however, that notwithstanding its taking 
effect, the parties expressly agree that the provisions of this Compact shall remain suspended, 
and shall confer no rights or obligations on either party, and that the terms and provisions of 
the Predecessor Agreements shall remain fully in force and effect, subject to the Tribe's and the 
State's claims in the Lawsuit, unless and until the Secretary shall have affirmatively eskninie 
this Compact, pursuant to 25 U.S.C. § 2710(d)(8)(A). 

D. Upon the publication of notice of the Secretary's affirmative approval of this Compact in the 
Federal Register, the Predecessor Agreements shall be and become null and void, and of no further 
effect, and any and all actions as between the Tribe and the State arising out of the Predecessor 
Agreements, including dispute resolution proceedings, shall thereafter be dismissed with preju- 
dice with no relief to either party, and the terms and provisions of this Compact shall go into ae 
force and effect, fully supplanting and replacing the oo visser 
SECTION 10. Criminal Jurisdiction. 

A. The Tribe and the State acknowledge that heder the provisions of § 23 of the IGRA,-es- 
pecially that portion codified at 18 U.S.C. § 1166(d), jurisdiction to prosecute violations of State 
gambling laws made applicable by that section to Indian country is vested exclusively within the 
United States, unless the Tribe and the State agree in a gg ro entered into pursuant to the 
IGRA to transfer such jurisdiction to the State: 

B. The Tribe and the State hereby agree that, in the event of any violation of any State gam- 
bling law on Indian Lands or any other crime against the Gaming Enterprise or any employee 
thereof or that occurs on the premises of the Tribe's Gaming Facility, that is committed by any 
person who is not a member of the Tribe, the State shall have and may exercise jurisdiction, con- 
current with that of the United States, to prosecute such person, under its laws and in its courts. 

C. Immediately upon becoming aware of any such suspected crime bya nonmember of the 
Tribe the Gaming Enterprise or the Tribal Gaming Agency shall notify the state attorney general 
and the district attorney for the district in which the alleged crime occurred, supplying all particu- 
lars available to the tribal entity at the time. The Tribe agrees that its law enforcement and gam- 
ing agencies shall perform such additional investigation or take such other steps in furtherance of 
the investigation and prosecution of the violation as the district attorney may reasonably request, 
and otherwise cooperate fully with the district attorney and any state law enforcement agencies 
with respect to the matter, but once notice of a suspected violation has been given to the district 
attorney, the matter shall be deemed to be under the.jurisdiction of the State; provided, however, 
that in the event of emergency circumstances involving a possible violation, the Tribe and its con- 
stituent agencies shall have the discretion to act as they see fit, and to call upon such other agen- 
cies or entities as they deem reasonable or necessary, in order to protect against any immediate 
threat to lives or property. The State may, in its discretion, refer the matter to federal apectiocn 
but it shall notify the Tribal Gaming Agency upon doing:so. 

D. The State agrees that no less frequently than annually it will provide the Tribal Gaming 
Agency with a written report of the status and disposition of each matter referred to it under the 
provisions of this section since the last report or that was still pending at the time of the last re- 
port. In the event the district attorney to whom:a matter is referred under the provisions of this 
section decides not to prosecute such matter, the district attorney shall promptly notify the Tribal 
Gaming Agency of such decision in writing. The Tribal Gaming Agency may in that event ask the 
attorney general of the state to pursue the matter. 

E. The district attorney for a district in which the Tribe conducts Class 11 Garin may decline 
to accept referrals of cases under the provisions of this section unless and until the Tribe has en- 
tered into a Memorandum of Understanding with the office of the district attorney to which Mem- 
orandum of Understanding the United States Attorney for the District of New Mexico may also be 
a party addressing such matters as the specific procedures by which cases are to be referred, par- 
ticipation of the Tribal Gaming Agency and tribal law enforcement personnel in the investigation 
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and prosecution of any such case, payments by the Tribe to the office of the district attorney to de- 
fray the costs of handling cases referred under the provisions of this section, and related matters. 
SECTION 11. Revenue Sharing. 

A. Consideration. The Tribe shall pay to the State a portion of its Class III Gaming revenues 
identified in and under procedures of this Section, in return for which the State agrees that the 
Tribe has the exclusive right within the State to conduct all types of Class III Gaming described in 
this Compact, with the sole exception of the use of Gaming Machines, which the State may permit 
on a limited basis for racetracks and for veterans’ and fraternal organizations as such organiza- 
tions are described in 1997 Laws ch. 190, §5(FF).' 

B. Revenue to State. The parties agree that, after the effective date hereof, the Tribe shall 
make the quarterly payments provided for in Paragraph C of this Section. Each payment shall be 
made to the State Treasurer for deposit into the General Fund of the State. 

C. Calculation of Payment Amounts. 

1. -As-used in this Compact, "Net Win" means the total amount canoes in Class IIT Gam- 
ing at a Gaming Facility, on all Gaming Machines less: 

(a). the amount paid out in prizes to winning patrons, including the cost to the Tribe 
of noncash prizes, won on Gaming Machines. The phrase "won on Gaming Machines" means the 
patron has made a monetary wager, and as a result of that wager, has won a prize of any value. 
Any rewards, awards or prizes, in any form, received by or awarded to a patron under any form of 
a players’ club program (however denominated) or as a result of patron-related activities, are not 
deductible. The value of any complimentaries given to patrons, in any form, are not deductible; 

(b) > the amount paid to the State by the Tribe under the provisions of Section 4(E)(6) 
of this Compact; and 

(c) the sum of two hundred seventy-five thousand dollars ($276, 000) per year as an 
amount representing tribal regulatory costs, which amount shall increase by three percent (3%) 
each year beginning on the first day of January occurring after the Aaa has been in effect for 
at least twelve months. 


2. The Tribe shall pay the State a percentage of its Net Win, determined in accordance 
with this chart: 


Annual Net Win... 2007 - 2015 : 2015 - 2030 _ 20380 - 2037 
(July. 1-June 30). 6 
Under $15 million: ° 3% of the first $5 3% of the first 3% of the first $5 
million, and 9.25% $5 million, and million, and 10.25% 
on the rest 9.50% on the rest on the rest 
$15 - $50 million: 9.25% 9.50% 2 10.25% 
More than $50 million: 9.75% 10.00% by “10.75% 


3. Payments due pumsilfent to these terms shall be paid quarterly, n no later than twenty-five 
(25) days after the last day of each calendar quarter, and shall be based. upon the Net Win during 
the preceding quarter. The Tribe shall ascertain the applicable revenue sharing percentage in Sec- 
tion 11(C)(2) above and shall base its quarterly payments on the following factors: (1) the prior 
year's total "Net Win" amount and the applicable revenue sharing percentage; and (2) its best good 
faith estimate of its annual "Net Win" for the July 1—June 30 period. In the event its total "Net 
Win" for any such period varies from such estimate, such that the amount due the State for the first 
three quarters as set forth in Section 11(C)(2), above, is different from the amount paid, the pay- 
ment due for the fourth quarter shall include any additional amounts due for the first three quar- 
ters, or shall reflect.a credit for any overpayment. Any payment or any portion thereof that is not 
made within ten (10) days of the due date shall accrue interest at the rate of ten percent (10%) per 
annum, from the original due date until paid. The Tribe shall accompany any payment to the State 
with a detailed breakdown. of the particular obligation to which such payment applies, and the 
basis for the calculation of such payment on a form provided by the State Gaming Representative. 
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4,.For purposes of calculating "Net Win," the Tribe shall combine the total amount wa- 
gered on all Class III Gaming Machines at all of its gaming locations on its Indian incense veel 

D. Limitations. | 

1: -The Tribe's obligation to make the payments provided for in PatRpedpis B toned C of this 
Section shall apply and continue only so long as this Compact remains’in effect; and seme oy sm 
that obligation shall terminate altogether in the event the State: 

a) passes, amends, or repeals any law, or takes any other action, that weia viivelathich or 
indirectly attempt to restrict, or has the effect of restricting, the scope or extent of Indian gaming; 

b) licenses, permits or otherwise allows any person or entity other than six licensed 
horse racetracks and veterans and fraternal organizations as described in 1997 Laws, ch.190, 
§5(FF) to operate Gaming Machines; 

c) permits any licensed horse tacdiredk to operate a larger viendo of Gaming Ma- 
chines, or to operate any Gaming Machines for longer hours, than ‘is set forth in subsection (D)(2) 
(e), below, or to operate any Gaming Machines outside a its licensed premises, or to operate any 
Table Game; 

d) licenses, permits or otherwise allows any non-Indian person or oitttity to engage 
in any other form of Class III gaming other than a state-sponsored lottery, parimutuel betting on 
horse racing and bicycle racing; operation of Gaming Machines, and: limited apna by ‘non- 
profit organizations, as set forth in subsection (D)(2), below. 

2. The parties agree that the State's allowance of the following forms of Class Ill Gam- 
ing, subject to the limitations expressly set forth herein, shall not be considered an expansion of 
nontribal Class III gaming for purposes of this agreement, ‘and shall have no effect.on the Tribe 8 
obligation to make the payments provided for in Paragraphs B and C of this ieee 

(a) the operation of a State lottery; 

(b) the operation of Gaming Machines by any fraternal or beetle organization as 
described in 1997 Laws ch: 190, § 5(FF) but only for the benefit of such organization's members; * 

(c) limited fundraising activities conducted by nonprofit tax exempt organizations; 

(d) the conduct by licensed horse racetracks and bicycle tracks of parimutuel betting 
on races at such tracks, and on simulcast races at other tracks elsewhere in the country; and . __ 

(e) the operation by a licensed horse racetrack of Gaming Machines on days on which 
live or simulcast horse racing occurs, provided that such operation is limited to no more than eigh- 
teen (18) hours in any one day, and to no more than a total of one hundred twelve (112) hours in 
any calendar week, and provided further that no licensed horse racetrack shall have more than six 
hundred (600) licensed Gaming Machines, nor be authorized to operate more than seven hundred 
and fifty (750) Gaming Machines, . 

3. The limitations set forth in this Bactibn shall not srghibit a horse racetrack from relo- 
cating, selling, transferring or assigning its operations in accordance with applicable procedures 
and authorizations set forth in New Mexico law. 

4, »Prior to granting the approval of an application for a racing license for a horse racetrack 
other than the five horse racetracks holding such licenses as of January 1, 2007, or the approval 
of an application by a licensed horse racetrack to move its racing and gaming facilities to a new 
location after January 1, 2007; the State Racing Commission shall adopt, put into effect, and shall 
have substantially complied with regulations fi apace the Commisstot t to solicit and i afin the 
Tribe's views on the application: 

KE. Third-Party Beneficiaries. The provisions of this Section are not’ intended to create any 
third-party beneficiaries and are entered into solely for the benefit of the Tribe and mae State. 

SECTION 12. Duration; Termination for Non-Payment. 

A. This Compact shall have a term commencing on the date on which it goes into pues force ane 
effect as provided in Section 9, and ending at midnight on June 30, 2037. 

B. Notwithstanding the provisions of Paragraph A of this Section, if the Tribe fails to Batiibly 
with any of its payment obligations to the State under Sections 4(E)(5), 9(B) or 11 of this Compact, 
and persists in such failure for'a period of thirty (30) days after receipt, by certified mail, of a No- 
tice of Noncompliance sent by the State Gaming Representative, which Notice shall‘specify the 
amount due and the provision of the Compact under which such payment is required, this Com- 
pact, and the conduct of Class III Gaming by the Tribe hereunder, shall terminate automatically 
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as of the end of the thirty (30)-day period, unless within such thirty (30)-day period the Tribe shall 
have invoked arbitration on a matter of fact as provided in Section 7(A)(2) of this Compact, and 
simultaneously shall have placed into escrow, in an institution that is unaffiliated with either the 
Tribe or the State, a sum of money equal to the amount claimed due by the State, with instruc- 
tions to the escrow agent specifying that such sum shall not be released except by direction of 
the arbitration panel or pursuant to a settlement agreement of the parties. The Tribe shall give 
written notice to the State of the deposit of the amount in dispute into escrow, and of the escrow 
instructions. At the conclusion of the arbitration proceeding, or, in the event the parties reach a 
settlement, immediately after execution of the settlement agreement, the escrow agent shall dis- 
burse the sum deposited by the Tribe in accordance with the settlement agreement or arbitration 
award, as applicable. In the event the Tribe invokes arbitration, this Compact and the Tribe's right 
to conduct Class III gaming shall terminate automatically at the end of the thirtieth (30th) day af- 
ter the entry of a final, nonappealable decision by the arbitrators or by a court having jurisdiction 
of the dispute, unless the full amount determined by the arbitrators or by such court to be due the 
State, if any, has been paid by such date. The Tribe shall not be entitled to avoid any pre-existing 
contractual obligations accruing to third parties under this Compact solely by virtue of the termi- 
nation of the Compact. 

SECTION 18. Notice to Parties. 

Unless otherwise indicated, all notices, payments, requests, reports, information or demand that 
any party hereto may desire or may be required to give to the other party hereto, shall be in writ- 
ing and shall be personally delivered or sent by first-class mail sent to the other party at the 
address provided in writing by the other party. Every notice, payment, request, report, informa- 
tion or demand so given shall be deemed effective upon receipt or, if mailed, upon receipt or the 
expiration of the third day following the day of mailing, whichever occurs first, except that any 
notice of change of address shall be effective only upon receipt by the party to whom said notice is 
addressed. 

SECTION 14. Entire Agreement. 

This Compact is the entire agreement between the parties and supersedes all prior agreements, 
whether written or oral, with respect to the subject matter hereof. Neither this Compact nor any 
provision herein may be changed, waived, discharged or terminated orally, but only by an instru- 
ment, in writing, signed by the Tribe and the State and approved by: the Secretary of the Interior. 
This Compact shall not be amended without the express approval of the Tribe, the Governor of the 
State and the State Legislature, as provided in the Compact Negotiation Act. 

SECTION 15. Filing of Compact with State Records Center. 

Upon the effective date of this Compact, a copy shall be filed by the Governor with the New 
Mexico Records Center. Any subsequent amendment or modification of this Compact shall be filed 
with the New Mexico Records Center. 

SECTION 16. Counterparts. 

‘This Compact may be executed by the parties in any number of separate counterparts with the 
same effect as if the signatures were upon the same instrument. All such counterparts shall to- 
gether constitute one and the same document. 

SECTION 17. Severability. 

Should any provision of this Compact be found to be invalid or unenforceable by any court, tains 
determination shall have no effect upon the validity or enforceability of any other portion of this 
Compact, and all such other portions shall continue in full force and effect, except that this provi- 
sion shall not apply to Sections 4,5,6,9 and 11 hereof, or to any portions thereof, which the parties 
agree are nonseverable. © 


Executed as Amended this day of , 2007, 


By: 
[Authorized Official] 
STATE OF NEW MEXICO 


By: 
Governor 
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APPENDIX to the 2007 senso Se Amendments 


WHEREAS, | ("Tribe"), a Ccehclby vovoientdel Indian tribe, spersiade a ital 
Enterprise on its land located within the exterior boundaries of the Tribe's reservation; WHEREAS, 
the Tribe conducts: Gaming activities pursuant to a compact entered into between the Tribe and 
the State of New Mexico phat and approved by the United States Department of siti 
("Compact"); 

WHEREAS, the os) S Gaming Commission is the Tribal Gidriiberg geties 
("TGA") identified to the State Gaming Representative ("SGR") as the agency responsible for ac- 
tions of the Tribe set:out in the rena yn and i is the single contact with es State each wii be relied 
upon as such by the State; 

WHEREAS, the SGR is the person lietyantiea by the New ‘Mexico Gaming Control Boend 
("NMGCB") pursuant to the Gaming Control Act [60-2Es1 to 60-2E-60 NMSA 1978} who ite re 
responsible for the actions of the State'set out in the Compact; 

WHEREAS; the Tribes and the State have engaged in negotiations praia to amendments to 
the 2001 Compact to be submitted for approval by the 2007 legislature. 

WHEREAS, the parties wish to submit for approval certain details concerning dartdhi aeainnid 
of their agreement to be made an integral part of the 2007 Compact, but to be designated as the 
Appendix to the Compact; 

NOW, THEREFORE, the State and the Tribe ‘agree to the following terms and conditions: 

1. Section 2 (F) and Section 2(R) of the Compact provide definitions for gaming machines and 
table games. The definition of a gaming machine is intended to encompass the traditional slot 
machine. The definition of a table game is intended to encompass traditional games that use cards 
such as poker, Pai-gow and blackjack, wheel games such as roulette and the Big Wheel, and dice 
games such as craps. 

However, technology is constantly changing in the area of casino gaming and the once 
clear line between slot machines and table games is becoming less clear. It is'the inten- 
tion of the parties to accommodate and clarify revenue sharing requirements of new games 
that blur the line between traditional games. Generally, games that are predominantly me- 
chanical, electromechanical or electronic are subject to revenue sharing and games that rely 
significantly on a casino attendant (a live person) to play the game are not subject to that 
obligation. Casino attendant involvement ranges from minimal interaction such as ‘initiat- 
ing the game and taking bets and/or making: payout to substantial interaction such as par- 
ticipating in the game as a player (e.g. blackjack) or being involved in'nearly every aspect of 
the game (e.g. craps). The greater the involvement of the casino attendant, the more likely 
the game is a table game. For example, a casino attendant may have some minimal involve- 
ment in an electromechanical slot machine game, such as making’a pay-out, but that is not 
a significant enough involvement to exclude it from revenue sharing obligations. Similarly, 
although roulette has a mechanical aspect, it is not significant siren to make it we to 
revenue sharing obligations. 

Recognizing the dynamic nature of gaming dechuniedcid the parties shall attempt to agree on 
whether new mechanical, electromechanical or electronic games that utilize traditional compo- 
nents of table games, e.g. cards, wheels or dice, are subject to revenue sharing on a case by case 
basis. In the event the parties are unable to agree, the matter shall be submitted to eastern! 
pursuant to section 7. 

2. Section 4 (B)(13) of the Compact peciv ied that the Tribe shall ik available ‘i the SGR, 
unaltered data from all gaming machines. The information shall be downloadable from the Tribe's 
"slot account system." The parties agree that access to such data shall be made available as fol- 
lows: 

A. The SGR or designee shall have access to the gaming machine accounting data from the 
production side of the Tribe's "slot accounting system." The gaming machine accounting data con- 
sists of the raw, unaltered, data used by the Tribe to calculate "Net Win." This information shall 
not be in an altered, processed or manipulated format. This information shall be accessible by the 
SGR, as the SGR shall from time to time determine is required, on a per machine and/or aggregate 
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basis based on a full game day cycle. The purpose of this information is to allow the SGR to verify 
the Tribe's "Net Win" calculation, Aisystem for electronic access to the Tribe's gaming machine ac- 
counting data shall be constructed and installed at the State's cost. 

B:, The security codes for log-in by the SGR or designee shall be defined collectively by the 
TGA, the manufacturer of the "slot accounting system", and the SGR. . 

C. Access to the gaming machine accounting data shall be limited to the SGR or designee 
solely for purposes authorized in the Compact. 

D, Any part ofthe gaming machine accounting data ahtaiited herein is ddlehakdd as 
confidential under the Compact an shall not be apie available for public inspection by the 
SGR. 

E. The Enemetion 24 jst te serait phat be scokaorsetinties over secure telecommunications 
lines. 

F. The TGA shall ensure that the systems and connections necessary to provide access to 
the gaming machine accounting data are in place and operating as required under the Compact. 

G, The TGA shall ensure that the SGR or designee is notified promptly either by electronic 
mail or telephone of any technical problems related to the generation, transfer or access of the 
gaming machine accounting data. 

H. The TGA shall ensure that the SGR has access to the gaming machine accounting 
data on a periodic basis as determined from time to time by the SGR, but in no event shall 
access be more often than once in a 24 hour period and the’SGR shall strive to access such 
information in a reasonable manner and only to me extent necessary to meet his obligations 
under the Compact. 

I. The TGA shall at all times Bieri a person and an alternate asthe daily contact per- 
son of the SGR or designee. 

3. Section 4 (E)(2) provides that the TGA will certify annually to the SGR that the TGA has 
met its obligations under this compact. 

A. The TGA shall annually certify to the SGR that the Tribe is in compliance with the pro- 
visions of the Compact by completing and submitting a Compliance Report: 

B. The Compliance Report is a checklist of the applicable sections of the Compact outlined 
in form A provided at the end of this Appendix. The Compliance Report shall serve as an annual 
attestation to certify that the Tribe, TGA and Tribal Gaming Enterprise have met the obligations 
under the Compact. 

C. The TGA*shall complete and submit to the SGR its Compliance Report within thirty 
days of the end of the Tribe's fiscal year. 

“D. The TGA shall rely upon its records in preparing the Compliance Report. As evi- 
dence that the elements or requirements of the Compact have been met, the TGA shall con- 
duct a comprehensive review of their gaming operations, which may include sample testing. 
The TGA shall determine the sample size to be used and will provide the. methodology of the 
chosen sample size to the SGR. The TGA shall maintain all records relied upon in preparing 
the Compliance Report. The records shall be made available for review by the SGR or agent as 
requested. 

E. The TGA shall attach a witien explanation of the course of action taken to remedy 
or explain any portions of the audit.checklist that are listed as non-compliant or partially 
compliant. 

F. The SGR reserves the right to review the audit or compliance review and request ad- 
ditional documentation if necessary. 

' G. The SGR reserves the right of inspection pursuant to section 4(E)(3) of the 2007 
Compact. 

4, Section 4 (E)(3) of the Compact provides authorization for the SGR to inspect a Gaming Fa- 
cility, Class III Gaming activity, individual gaming machines and all records relating to Class III 
Gaming of the Tribe. The Bas ee agree that the protocol for inspection of gaming machines shall 
include the following: 

A. The SGR shall have access to inspect individual gaming machines upon the terms and 
conditions set forth in Section 4 (E) (3) of the 2007 Compact. 
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B. The SGR recognizes that the Tribal gaming enterprise is a business and will take rea- 
sonable steps to not interfere with the normal conduct of gaming business. 

C. The SGR recognizes that the TGA has primary responsibility to administer and 
enforce the regulatory requirements of the compact and does'so through internal controls, di- 
rect control of the gaming media and the security and access of the gaming media in a gaming 
machine. 

D, The TGA shall be present at any inepecaae upon having been given notice as set out in 
section 4 (E) (8) (d), and testing of the gaming media shall be conducted by the TGA coprenthiative 
and verified by the SGR. 

E. The SGR's inspection of individual gaming machines shall be teniéad to suena au- 
thorized by the Compact. 


New Mexico Gaming Control Board’: 
. COMPACT COMPLIANCE CHECKLIST 
Compliance Report i 
' Fiscal Year 20... 


Key: X — Compliance (Blank) — Non-Compliance 
/— Partial Compliance NA — Non Applicable 


Compliance Tribal-State | Compliance  Tribal-State 
with Section | Compact with Section Compact 


compliance Tribal-State 
with Section _ Compact 


[ ] Section 3. [ ] Section 4,B,(17) [ ] Section 8. Protection 
Authorized { ] Section 4.B,(18) of Visitors. 
Class III Led Section 4.B,(19) | id Section 8.A, 
Gaming, [ J Section 4,B.(20) [ ] Section 8.B, 
[ ] Section 8.C. 
[ ] Section 4. ing | Section 4.C. ‘on Section 8.D. 
Conduct of [ ] Section 8. E. 
Class III [ ] Section 4.D. [ ] Section 8.F, 
Gaming, [ ] Section 8.G, 
[ ] Section 4.A.(1) Lal Section 4.E.(1) [ ] Section 8.H. 
[.] Section 4.A,(2) aa | Section 4,E.(2) 
[ ] Section 4.A.(3) [ ] Section 4.E.(3) ge Section 10. Criminal 
[ts] Section 4.A.(4) [ ] Section 4.E.(4) Jusrisdiction. 
[ ] Section'4.A.(5) [ ] Section 4.B.(5) . . { ] Section 10.C. 
[ ] Section 4.A.(6) [d Section 4.E.(6) ) 
Lad ~ Section 4.A.(7) : [J _ Section 11, Revenue 
gt Section 4.A.(8) bet Section 5. Sharing 
Licensing ina. Section 11.B. 
[ ] Section 4.B.(1) Requirements. - { ] Section 11.C, 
[] Section 4.B.(2) [ ] Section 5.A. 
{ov} Section 4.B.(3) fel Section 5.B, 
1) Section 4.B.(4) [-] Section 5.C, 
aa Section 4.B,(5) [ ] Section 5.D. 
ie Section 4.B.(6) 
[ ] Section 4.B.(7) he a Section 6. 
[ ] Section 4.B.(8) Providers of Class 
[ ] Section 4.B.(9) III Gaming 
[J Section 4,B,(10) Equipment or 
[ ] Section 4.B.(11) Devices or 
[ ] Section 4.B,(12) Supplies. 
[-] Section 4.B.(13) pa Section 6.A. 
[ ] Section 4.B.(14) [ ] Section 6.B, 
[ ] Section 4.B.(15) [ ] Section 6.C, 
tv] Section 4.B,(16) 
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2015 Tribal-State Class III Gaming Compact 
(Approved by Laws 2015, S. J. R. No. 19 Expires 2037) 


The State of New Mexico ("State") is a sovereign State of the United States of America, having 
been admitted to the Union pursuant to the Act of June 20, 1910, 36 Statutes at Large 557, Chap- 
ter 310, and is authorized by its constitution to enter into contracts and agreements, including this 
Compact, with the Tribe; 

The Tribe ("Tribe") is a sovereign federally recognized Indian tribe and its governing 
body has authorized the officials of the Tribe to enter into contracts and agreements of every de- 
scription, including this Compact, with the State; 

The Congress of the United States has enacted the Indian Gaming Regulatory Act of 
1988, 25 U.S.C. § 2701 et. seq. (hereinafter "IGRA"), which permits Indian tribes to conduct 
Class II? Gaming on fndian Lands Ail a to ibal® slate compacts entered into for that 
purpose;° 

The 1999 State Legislature has enacted SB 737, as 1999 N.M. Laws, ch. 252, known as the 
"Compact Negotiation Act," creating a process whereby the State and the Tribe have engaged in 
negotiations leading to this Compact, with review by a joint legislative committee, and with final 
approval by a majority vote in each house of the Legislature; 

The Tribe owns or controls Indian Lands and by Ordinance has adopted, or will adopt, rules and 
regulations governing Class III games played and related activities at any Gaming Facility; 

The State and the Tribe, in recognition of the sovereign rights of each party and in a spirit of 
cooperation to promote the best interests of the citizens of the State and the members of the Tribe, 
have engaged in good faith, government-to-government negotiations recognizing and respecting 
the interests of each party and have agreed to this Compact, and following those individual nego- 
tiations, have combined multiple tribal-state negotiations to develop this single Compact; 

The Tribe has informed the State that it does not intend to conduct Class III Gaming on Indian 
Lands that are eligible for gaming pursuant to 25 U.S.C. §§ 2719 (a)(2)(B), (b)(1)(A), (b)(1)(B)(ii) or 
(b)(1)(B)(iii). If, in the future, the Tribe’ desires to conduct Class III Gaming on Indian Lands eli- 
gible for gaming pursuant to 25 U.S.C. §§ 2719 (a)(2)(B), (b)(1)(A), (b)(1)(B) Gi) or (b)(1)(B)Gii), the 
Tribe intends to negotiate a separate compact with the State to address the unique circumstances 
and conditions associated with such lands. The Tribe acknowledges and agrees that it has not ad- 
dressed those circumstances and conditions in the negotiations leading up to this Compact and 
that there are federal authorizations required to determine eligibility to game on those lands. For 
those reasons, the Tribe agrees that the execution of this Compact is not evidence of and cannot be 
used to support a determination that any land located in the State is eligible for gaming pursuant 
to the 25 U.S.C. §§ 2719 (a)(2)(B), (b)(1)(A), (b)(1)(B)Gi) or (b)(1)(B)Gii). 

NOW, THEREFORE, the State and the Tribe agree as follows: 

SECTION 1. Purpose and Objectives. 
The purpose and objectives of the State and the Tribe in making this Compact are as follows: 

A. To evidence the good will and cooperative spirit between the State and the Tribe; 

B. To continue the development of an effective government- to-government relationship be- 
tween the State and the Tribe; 

C. To provide for the regulation of Class Ill Gaming on Indian Lands within the State of New 
Mexico as required by the IGRA; ; 

D. To fulfill the purpose and intent of the IGRA by providing for tribal gaming as a means of 
generating tribal revenues, thereby promoting tribal economic development, tribal self-sufficiency, 
and strong tribal government; 

E. To provide revenues to fund tribal government operations or programs, to provide for the 
general welfare of the tribal members and for other purposes allowed under the IGRA; 

F. To provide for the effective regulation of Class III Gaming in which the Tribe shall have the 
sole proprietary interest and be the primary beneficiary; and 

G. To address the State's interest in the establishment, by the Tribe, of rules and procedures 
for ensuring that Class III Gaming is conducted fairly and honestly by the owners, operators, em- 
ployees and patrons of any Class III Gaming Enterprise on Indian Lands. 
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SECTION 2. Definitions.; . . roi Gas 

For purposes of this Compact, 7 Slawins definitions pertains 

A. “Adjusted Net Win" is Net Win with certain deductions for purposes of Mionlatinis revenue 
sharing as set forth in Section 11(C) of this Compact. 

B. "Card Minder" means a technological aid fora bingo game that serves as an eleptroniay ee 
stitute for bingo cards andiis used by a player to.monitor bingo cards and called bingo numbers. A 
Card Minder does not include a device which permits a player to cover or daub a bingo card other 
than through overt action after numbers are released. _., 

C. "Class II] Gaming" means all forms of. eUpihg as defined ine25 US. C..§ HID and 25 
C.F-R. § 502.4. 

D,. "Compact" means this compact pearyeade the State and the Tribe, thes iaurling the Appen- 
dix attached hereto, 

E. "Compliance Report" is the report submitted onialy to aie State Gaming Revresentatia 
by the Tribal Gaming Agency according to the hair PNR set forth in the ee: attached to 
this Compact. »; 

F. "Effective Date" has the meaning set, forth i in Bachan 9(A), of this Compact. 

G. "Free Play" means play on a\Class III Gaming Machine initiated by points or credits pro- 
vided to patrons without monetary consideration,.and which have no cash redemption value. ... 

H. ,"Gaming Employee" means a person connected directly with the conduct of Class. III. Gam- 
ing, handling the proceeds thereof, or handling any. Gaming Machine; but, "Gaming Employee" 
does not include: f 

1. .Bartenders, cocktail servers orother persons, engaged, solely in preparing or serving 
food or beverages; | 

2. Secretarial or janitorial personnel; _ . 

3. Stage, sound and light technicians; or 

4, Other nongaming personnel. 

I. "Gaming Enterprise" means the tribal entity created and designated by the Tribe as having 
authority to conduct Class III;Gaming pursuant to this Compact. | 

J. "Gaming Facility" means each separate physical building or structure in which Class 11 
Gaming is conducted on the Tribe's Indian Lands. 

K. "Gaming Machine" means.a mechanical, electromechanical or electronic contrivance or ma- 
chine that, upon insertion of a coin, token or similar object, or upon payment of any consideration 
in-any manner, is available to:play or operate a game of chance in which the outcome depends to a 
material degree on an element of chance, notwithstanding that some skill may be a factor, whether 
the payoff is made automatically from the Gaming Machine or in any other manner; but Gaming 
Machine does not include a Card. Minder or.a Table Game or any devices utilized in Table Games. 
Additional clarification of the definitions of a Gaming Machine and a Table Game is set fori 3 in 
the attached Appendix. 

L. "Indian Lands" means: 

1. all lands within the exterior boundaries of the Tribe's reservation a its confirmed 
grants from prior sovereigns; or... 

2. any other lands title to which is either held in trust by the United States for the exclu- 
sive benefit of the Tribe or a member thereof or is held by the Tribe or a member thereof subject to 
restrictions against alienation imposed by the United States, and over which the Tribe exercises 
jurisdiction and governmental authority, but not including any land within a municipality that is 
outside of the boundaries of the Tribe's reservation or confirmed Spanish grant as those boundar- 
ies existed on October 17, 1988. 7 . 

M... "Key Employee" means that term as defined in 25 C.F.R. § 502.14. 

N. "Management Contract" means. a contract within the meaning of 25,U.S.C. 88 2710(d)(9) 
and 2711. 

O. "Management Contractor" means any person or entity that has entered ‘hk a Management 
Contract with the Tribe or the Gaming Enterprise, 

P. "Net Win" means the win from gaming activities, which is the difference between gam- 
ing wins and losses before deducting costs and expenses or,deducting incentives or adjusting for 
changes in progressive jackpot liability accruals. Generally, Net Win is the difference between 
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patron wagers and payouts made on winning wagers. Additional clarification of the accounting for 
Free Play, Point Play, Participation Fees, and amounts paid with respect to wide area ear 
Class III Gaming Machines is set forth in the attached Appendix. 

Q. "Ordinance" means the gaming ordinance, any amendments thereto adopted Hy the Tribal 
Council of the Tribe, and any regulations which are promulgated pursuant to the gaming ordi- 
nance. 

R. "Point Play" means play on a Class Ill Gaming Machine initiated by points earned or ac- 
crued by a player through previous Gaming Machine play, players' wie or any pars method, and 
which have no cash redemption value. 

S. "Predecessor Agreement" means the last tribal-state Class II Gaming compact, if any, en- 
tered into between the Tribe and the State preceding the execution of this Compact: 

T. "Primary Management Official"-means that term as defined in 25 C.F.R. ns 19. 

U. "State" means the State of New Mexico. 

V. "State Gaming Representative" means that person doainnted by the Gaming Control Board 
pursuant to the Gaming Control Act [NMSA 1978, §§ 60-2E-1 to -62 (1997, as amended through 
2014)] who will be responsible for actions of the State set out in the Compact. The State Legisla- 
ture may enact legislation to establish an agency of the State to perform the duties of the State 
Gaming Representative. 

W. "Table Game" means a Class III game of chance, in which the outcome depends to a mate- 
rial degree on an element of chance, notwithstanding that some skill may be a factor, that is played 
using a wheel, cards or dice, and that requires an attendant to initiate the game or to collect wa- 
gers or pay prizes. Additional clarification of this definition is set forth in the attached Appendix. 

X. "Tribal Gaming Agency" means the tribal governmental agency which will be’identified to 
the State Gaming Representative as the agency responsible for actions of the Tribe’set out in the 
Compact. It will be the single contact with the State and may be relied upon as such by the State. 

Y. "Tribe" means the federally recognized Indian‘ Tribe, Nation, or Pueblo located within the 
State of New Mexico entering into this Compact. 

SECTION 3. Authorized Class III Gaming. 
‘ A. Permitted Class III Gaming. The Tribe may conduct, only on Indian Lands, subject to all of 
the terms and conditions of this Compact, any or all forms of Class III Gaming. 

B. Limitations. Subject to the foregoing, and subject to all of the terms and conditions of this 
Compact, the Tribe shall establish, at its discretion, by tribal law, such limitations as it deems ap- 
propriate on the amount and type of Class III Gaming conducted, the location of Class III Gaming 
on Indian Lands, the hours and days of operation, and betting and pot limits, applicable to such 
gaming. 

C. Number of Facilities. 

1. The Tribe may operate: 

(a) Two (2) Gaming Facilities; or 

(b) Three (3) Gaming Facilities if the Tribe has at least seventy five thousand (75,000) 
tribal members residing in the State. The Tribal membership shall be based on official figures 
from the Tribe's tribal enrollment office. Prior to the opening of a third: Gaming Facility, the Tribe 
shall provide the State Gaming Representative with documentation to show that its Tribal mem- 
bership numbers meet the requirements set forth herein. ) 

2. In addition to the number of Gaming Facilities permitted aides Section 3(C)(1), the 
Tribe may operate one (1) Legacy Gaming Facility if it meets the si So akg in Section (C)(5) 
below. 

3. Ifthe Tribe is eligible for a third Gaming Facility pursuant to Section (C)(1)(b) above, it 
shall not open such Gaming Facility to the public earlier than the date that is six (6) years from 
the Effective Date of the Compact. 

4, In no event shall the Tribe be permitted to operate more than the Aualibek of Gaming 
Facilities authorized under Section (C)(1) and one (1) Legacy Gaming Facility. 

5. If, as of June 30, 2015, the Tribe is already operating more than two Gaming Facilities 
and those Gaming Facilities are permitted under the terms of its Predecessor Agreement, it may 
designate one (1) Gaming Facility as a "Legacy Gaming Facility" and the following shall apply: 


699 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


11-13-2 INTERGOVERNMENTALAGREEMENTS AND AUTHORITIES 11-13-2 


- (a), The Legacy Gaming Facility shall be that. Gaming Facility with:the fewest Class 
III Gaming Machines in operation as of June 30, 2015 (the "Legacy Gaming’ Facility Deadline 
Date"), or in the event that a Tribe has more than one (1) Gaming Facility that operates less than 
one hundred and thirty (130) Class III Gaming Machines, the Tribe: may designate one of those 
Gaming Facilities as its Legacy Gaming Facility by the Legacy Gaming Facility Deadline Date. 
(b) Within ten (10) days of the Legacy Gaming Facility Deadline Date, the Tribe shall 
have an authorized representative sign a‘sworn affidavit that designates the Legacy Gaming Fa- 
cility, provides the location of the Legacy Gaming Facility, and)a detailed description of its gaming 
operations at the Legacy Gaming Facility as of that date, including the specific number of Gaming 
Machines and. any other gaming activities and shall submit said affidavit to the State Gaming 
Representative. 
(c). The Legacy Gaming Facility shall be permitted to move one (1) time from ites loca- 
tion as of June 30, 2015 (the "Existing Location"), subject to the following restrictions: . 
i) the Legacy Gaming Facility, shall not be moved more than seventeen (17) miles 
from its Existing Location; and 
» di)” the Legacy, Gaming Facility shall not. be permitted to move if its Faxishing Lo- 
cation is located within fifty (50) miles from another Tribe's Gaming Facility located within the 
State. 
(d). The Gaming Enterprise shall not operate in excess of one hundred thirty (180) 
Class III Gaming Machines at the Legacy Gaming Hacility, sti 
SECTION. 4. Conduct of Class III Gaming. 
A. Tribal Gaming Agency. The Tribal Gaming Agency will assure that the Tribe will: 

1,. operate all Class III Gaming pursuant to this Compact, tribal bavi the IGRA and other 
applicable federal law; ) 

2, provide for the physical siskoias of patrons in any Gaming Facility; 

3. provide for the physical safety of personnel employed by the Gaming Enterprise; 

4. provide for the physical safeguarding of assets transported to and, from the Gaming 
Facility and cashier's cage department; 

5. provide for the protection, of the property. of the patrons and 9 Gaming Enterprise 
from illegal activity; 

6. participate in licensing of Primary Management, Officials and Key Employees of a Class 
II], Gaming Enterprise; 

7, detain persons who may be involved i in illegal acts for the purpose of eee rc law en- 
forcement authorities; 

8. record and investigate any and all unusual occurrences related to Class III Gaming 
within the Gaming Facility; and 

9. comply with all applicable provisions of the Bank Secrecy Act, 31.U.S.C. $§ 5311-5314, 
and all reporting requirements of the Department of the Treasury, the Internal Revenue Service, 
the Financial Crimes Enforcement Network, and any other related divisions thereof, as applicable, 
and make all such documentation available to the State Gaming Representative for inspeptions 
scanning, or copying upon request. ) 

B. . Regulations, Without, affecting the generality of the foregoing, the Tribe shall adopt last 

1. prohibiting participation in any Class III Gaming by any person madar, the age of 
twenty-one (21); .. 

2... prohibiting the Spits ape oe any person as a Gaming Biaelicas who is under the age 
of twenty-one (21) or who has not been licensed in accordance with the applicable requirements of 
federal and tribal law; 

3. .requiring the Tribe to take il necessary action to impose on its gaming operation stan- 
dards and requirements equivalent to or more stringent than those contained in the federal Fair 
Labor Standards Act of 1938,.the. federal Occupational Safety and Health Act of 1970, and any 
other federal laws generally applicable to.Indian tribes relating to wages, beuns of wank, and condi- 
tions of work, and the regulations issued thereunder;. 

4, requiring that, on any construction project eel any hog Facility or. related 
structure that is funded in whole or in part by federal funds, all workers will be paid wages meet- 
ing or exceeding the standards established for New Mexico under the federal Davis-Bacon Act; 
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«5. »prohibiting the Tribe, the Gaming Enterprise and a Management Contractor from dis- 
criminating in the employment of persons to work for the Gaming Enterprise or in the Gaming 
Facility on the grounds of race,:color, national origin, gender, sexual orientation; age or handicap, 
provided, however, that nothing herein shall be interpreted:to prevent the Tribe from granting 
preference in employment:actions to tribal,members: or other Indians in accordance with estab- 
lished tribal laws and policies;: . 

6. requiring the Tribe, through its.Gaming Enterprise or shraugh a Siz ~party entity, to 
provide to all employees of the Gaming Enterprise employment benefits, including, at aminimum, 
sick leave, life insurance, paid annual leave or paid time off and medical and dental insurance as 
well as providing unemployment insurance and workers! compensation insurance through partici- 
pation in programs offering benefits at least as favorable as those provided by comparable State 
programs, and which programs shall afford the employees due process of law and shall include an 
effective means for.an employee to:appeal an adverse determination by the insurer to an impar- 
tial forum, such as (but not limited to) the Tribe's Tribal Court, which appeal shall be decided inva 
timely manner and in an administrative or judicial proceeding and.as to which no defense of tribal 
sovereign immunity would be available; and provided that to fulfill this requirement the Tribe 
may elect to participate in the State's program spon execution of an.appropriate agreement with 
the State; 

7, providing a grievance process for.an employee of the anid Enterprise in cases of 
disciplinary or punitive action taken against an employee that includes a process for appeals to 
persons of greater authority than the immediate supervisor of the employee; 

8. permitting inspectors from the Indian Health Service, a federal agency within the De- 
partment of Health and. Human Services, to inspect the Gaming Facility's food service operations 
during normal Gaming Facility business hours 'to assure that standards and requirements equiva- 
lent to the State's Food Service Sanitation Act [NMSA 1978, § 25-1-1 (1977, as amended through 
2014)] are maintained-and if such inspections have occurred, the Tribe shall provide documenta- 
tion of the inspections to the State Gaming Representative with the Compliance Report referenced 
in Section 4(E)(2), of this Compact, or if the Indian Health Service does not conduct such inspec- 
tions, permitting the State Department of Environment to conduct such inspections; 

9. prohibiting the Gaming-Enterprise, and the Tribe in connection with gaming, from,.cash- 
ing any paycheck or any type of government,assistance check, ence Social Presumity TANF, 
pension, and other similar checks, for any patron; 

10,, prohibiting the Gaming, Enterprise, and the: Tribe in cenitedaan with gaming, foes 
extending credit by accepting IOUs or markers from.its patrons, except that short-term credit may 
be extended to certain qualified patrons with sufficient demonstrated available cash balances to 
cover the amount of the credit extended (not less than ten thousand dollars ($10,000) to be repaid 
within thirty (30) days); provided that the Tribe complies with all applicable federal law and.all 
provisions of the Appendix related to credit (including the State reporting requirements), and 
provides a copy of the regulations referenced.in the Appendix to the State for review and comment 
prior to implementation; 

11. requiring that automatic teller machines on Gaming Facility premises be programmed 
so that the machines will.not, accept cards issued by the State to TANF recipients for access to 
TANF benefits; 

12. . providing that each electronic or dieeiaseasndiaal gaming device in use at the Gam- 
ing Facility must pay out a mathematically demonstrable percentage of all amounts wagered, 
which must not be less than eighty percent (80%), and requiring the Gaming Enterprise to promi- 
nently post in visible locations within the Gaming Facility notices stating that the Gaming Enter- 
prise is in compliance with this sequitament, and providing a comprehensible explanation of the 
meaning of this requirement; . 

13... providing that all Clase, Ill rea Machines on the premises of the Gaming Facility 
will be. connected to a central computerized monitoring and control system on the Gaming Facility 
premises, which shall collect on a continual basis the unaltered activity of each Gaming Machine 
in use at the Gaming Facility, and thatthe wager and payout data of each machine, electronically 
captured by the Gaming Enterprise's central computer, may, be accessed and downloaded electron- 
ically by the State Gaming Representative by a dedicated telecommunications connection, on a 
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"read-only" basis, upon entry of appropriate security codes; but provided that in no event shall the 
State Gaming Representative be able to alter or affect the operation of any Gaming Machine or 
other device on the premises of the Gaming Facility, or the data provided to the central computer, 
and provided further that the system for electronic access to the machine wager and payout data 
collected by the Gaming Enterprise's central computer shall be constructed and installed at the 
State's cost, and shall be designed in conjunction with Gaming Enterprise technical staff so as to 
preserve the integrity of the system and the data contained therein, to minimize any possibility of 
unauthorized access to the system or tampering with the data, and to minimize any access by the 
State Gaming Representative to information other than machine wager and payout data residing 
in the central monitoring and control system; 

14, enacting provisions that: 

(a) prohibit an employee of the Gaming Enterprise from selling, serving, giving or de- 
livering an alcoholic beverage to an intoxicated person or from procuring or aiding in the procure- 
ment of any alcoholic beverage for an intoxicated person at the Gaming Facility; 

(b) require Gaming Enterprise employees that dispense, sell, serve or deliver alco- 
holic beverages to attend Alcohol Server Education Classes similar to those classes provided for in 
the New Mexico Liquor Control Act; and 

(c) require the Gaming Enterprise to a eh and raainteels a liquor liability in- 
surance policy that will provide, at a minimum, personal injury coverage of one million dollars 
($1,000,000) per incident and two million dollars ($2,000,000) aggregate per policy year; 

15. prohibiting alcoholic beverages from being sold, senvet) delivered, or consumed in that 
part of a Gaming Facility where gaming is allowed; 

16. ‘requiring the Gaming Enterprise to spend, annually, an amount that is no less than 
one-quarter of one percent (.25%) of its Adjusted Net Win as that term is defined in Section 11(C) 
(1), to fund or support programs that the Tribe selects for the treatment and assistance of com- 
pulsive gamblers in New Mexico or who patronize New Mexico gaming facilities, and for the pre- 
vention of compulsive gambling in New Mexico; and requiring that a substantial portion of such 
funds be distributed to an organization that has-expertise in and provides counseling, intervention 
or other services for compulsive gamblers in New Mexico, and:whose'services are available to all 
persons without regard to race or tribal membership; and requiring that the Tribe submit a report 
accounting for the use of these funds as described in the attached Appendix, and that this report 
and any other information existing as a result of this paragraph, not including information that 
may identify or contain information referring to any gaming patron, shall not be subject to the con- 
fidentiality provisions of Section 4(E)(4) of this Compact and shall be made available for inspection 
and publication without restriction or limitation; 

17. governing any Management Contract regarding its Class III Gaming activity so that it 
conforms to the requirements of tribal law and the IGRA and the regulations issued thereunder; 

18. prohibiting the Gaming Enterprise and the Tribe from providing, allowing, contracting 
to provide or arranging to provide alcoholic beverages for no charge or at reduced sre within a 
Gaming Facility; and 

19. prohibiting the Gaming Enterprise and the Tribe from providing, allowing, contracting 
to provide or arranging to provide food or lodging for no charge or at’ reduced prices, at a Gaming 
Facility or lodging facility as an incentive or enticement for patrons to game ("Complimentaries"), 
except that (i) this provision shall not apply to’ rewards received by patrons in exchange for points 
or credits accrued under any form of a players' club program; and (ii) the Gaming Enterprise or 
Tribe may provide discretionary Complimentaries provided that the cumulative market value of 
all discretionary Complimentaries, on an annual basis, does not exceed three percent (8%) of the 
Tribe's annual Adjusted Net Win for the same year. The Tribe shall, on a quarterly basis, report to 
the State the total amount of the discretionary Complimentaries during the previous quarter in 
dollars and as a percentage of Adjusted Net Win for such quarter. The Tribe shall adopt and fol- 
low the minimum internal control standard and policies and procedures set forth in the Appendix, 
shall comply with all applicable federal law and all provisions of the Appendix related to Compli- 
mentaries (including the State reporting requirements), and shall provide a copy of the regula- 
tions referenced in the Appendix to the State for review and comment prior’ to implementation. 

C. Audit and Financial Statements. 
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1. Annual Audit. Not less than annually at the Gaming Enterprise's fiscal year end, the 
Tribal Gaming Agency shall require, at‘the expense of the Gaming Enterprise, an audit and audit 
report of the financial statements covering all financial activities of the Gaming Enterprise in the 
State of New Mexico. The audit and audit report shall be prepared by an independent certified 
public accountant licensed: by the New Mexico Public Accountancy Board. The audit report shall 
include written verification by the independent certified public accountant of the accuracy of the 
quarterly Adjusted Net Win calculation as required by Section’11(C) and shall specify the total 
amount of patron wagers and total amount of payouts made on winning wagers in Class III Gam- 
ing on all Gaming Machines at the Tribe's Gaming Facilities for purposes of calculating Adjusted 
Net. Win. The financial statements shall be prepared in accordance with generally accepted ac- 
counting principles (GAAP). All books and records relating to Class III Gaming shall be retained 
for a period of at least five (5) years from the date of creation, as required by 25 C.F.R. § 571.7(c). 
The independent certified public accountant shall issue a report on audited financial statements 
of the Tribe's Gaming Enterprise in the State of New Mexico. The independent certified public 
accountant shall perform the audit in accordance with generally accepted auditing standards pub- 
lished by the American Institute of Certified Public Accountants, and submit the audited financial 
statements, along with any reports or management letter(s) the accountant has prepared, to the 
Tribal Gaming Agency within one hundred twenty (120) days after the Gaming Enterprise's fiscal 
year end. Promptly upon receipt of the audited financial statements, and in no event later than 
one hundred twenty (120) days after the fiscal year end, the Tribal Gaming Agency shall provide 
copies of the financial statement and audit report to the State Gaming Representative, along with 
copies of any and all documents the independent certified public accountant has provided to the 
Tribe or the Tribal Gaming Agency concerning the audit, including but not limited to copies of any 
and all reports and management letter(s). If the Gaming Enterprise changes its fiscal year end, 
it may-elect either to prepare financial statements for a short fiscal year or for an extended fiscal 
year, but in no event shall an extended fiscal year extend more than fifteen (15) months. 

2. Maintenance of Records. The Tribe will maintain the following records for not less than 
five (5) years: 

(a) revenues, expenses, assets, liabilities and equity for the Gaming Enterprise; 

(b) daily cash transactions for each Class III Gaming activity at each Gaming Facility, 
including but not limited to transactions relating to each eertiny table bank, game dropbox and 
gaming room bank; 

(c) individual and statistical game records, except for card games, to reflect statistical 
drop and statistical win; for electronic, computer, or other technologically assisted games, analytic 
reports which show the total amount of cash wagered and the total amount of prizes won; 

(d) contracts, correspondence and other transaction documents relating to all vendors 
and. contractors; 

(e) records of all tribal gaming enforcement activities; 

(f) audits prepared by or on behalf of the Tribe; 

(g) - records documenting compliance with the terms of this Compact; and 

(h) personnel information on all Class III Gaming employees or agents, including ro- 
tation sheets, hours worked, employee profiles and background checks. _ 

D. Violations. The agents of the Tribal Gaming Agency shall have unrestricted access to the 

Gaming Facility during all hours of Class III Gaming activity, and shall have immediate and unre- 
stricted access to any and all areas of the Gaming Facility for the purpose of ensuring compliance 
with the provisions of this Compact and the Ordinance. The agents shall report immediately to 
the Tribal Gaming Agency any suspected violation of this Compact, the Ordinance, or regulations 
of the Tribal Gaming Agency by the Gaming Enterprise, Management Contractor, or any person, 
whether or not associated with Class III Gaming. 
' Ex. State Gaming Representative. The State Gaming Representative may utilize staff from the 
Gaming Control Board or contract with private persons, firms, or other entities for the purpose of 
assisting in performing his functions set forth in this Compact, but the State Gaming Representa- 
tive will be the single contact with the Tribe and may be relied upon as such'by the Tribe. 

1. Background Investigations. Upon written request by the’ State to the Tribe, the Tribal 
Gaming Agency will provide information on Primary Management Officials, Key Employees and 
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suppliers, sufficient to allow the State to conduct its:own background investigations, as it may 
deem necessary, so that it may make an independent determination as to the'suitability of such 
individuals, consistent with the standards set forth in Section 5 of this Compact. The Tribal Gam- 
ing Agency shall consider any information or recommendations provided to it by the State as to 
any such person or entity, but the Gaming Enterprise or the Tribal Gaming Agency sor epee the 
final say with respect to the hiringior licensing of any such person or entity: 

2. Compliance Reports. Notwithstanding that the Tribe has the primary redpbnsiibility to 
administer and enforce the regulatory requirements of this Compact, the Tribal Gaming Agency 
will certify annually to the State Gaming Representative that the Tribe has met its obligations un- 
der this Compact in accordance with the instructions and Form A set forth in the attached Appen- 
dix. The Tribal Gaming Agency shall allow the State Gaming Representative to inspect and verify, 
and obtain copies (either scanned electronically or in paper form), upon request, of any and all 
documents related to any item in the Compliance Report, including all source documents and data. 

3. Inspections. The State Gaming Representative shall have the right to inspect a Gaming 
Facility and any Class III Gaming activity, including all Gaming Machines, and to inspect, verify, 
and obtain ‘copies (either scanned electronically or in paper form), upon request, of any and all 
records relating to any Class III Gaming of the Tribe, including all source documents re data, 
subject to the following conditions: 

(a) » with:respect to public areas of a Gaming Facility, at any time wtithout't pave notice 
during normal Gaming Facility business hours; 

(b) -with respect to private areas of a Gaming Facility not ison haibiin fe the publics at 
any time during normalGaming Enterprise business hours, immediately after notifying the Tribal 
Gaming Agency and Gaming Enterprise of his or her presence on the premises and presenting 
proper identification, and requesting access to the non-public areas of the Gaming Facility. The 
Tribe, in its sole discretion, may require an employee of the Gaming Enterprise or the Tribal Gam- 
ing Agency to accompany the State Gaming Representative at all times that the State Gaming 
Representative is on the premises of a Gaming Facility, but if the Tribe imposes such a require- 
ment, the Tribe shall require such an employee of the Gaming Enterprise or the Tribal Gaming 
Agency to be available at all times for such purpose; 

(c) with respect to inspection and copying of all management records relating to Class 
III Gaming, at any time without prior notice between the hours of 9:00 a.m. and 4:00 p.m, Monday 
through Friday, excluding official holidays. The reasonable costs of copying will be borne by the 
State, although the State may, at its option, choose to: scan documents electronically at no charge; 

(d) whenever the State Gaming Representative, or his designee, enters the premises 
of the Gaming Facility for any such inspection, such Representative, or designee, shall identify 
himself to security or supervisory personnel of the Gaming Enterprise; and 

(e) in accordance with the eaditianih reagan ett set forth in the attached Appen- 
dix. 

4. Confidentiality. . 

(a) » Any information, documents or communications saiuhed to the State Gaming 
Representative, his agents.or contractors, or to any other official, agency or entity of the State (all 
of which are collectively hereinafter referred to as "the State entities") by the Tribe, the Tribal 
Gaming Agency or the Gaming Enterprise, or prepared from information obtained from the Tribe, 
the Tribal Gaming Agency or the Gaming Enterprise, or any information, documents or communi- 
cations provided to the Tribe, the Tribal Gaming Agency, or the Gaming Enterprise by any State 
entity, or prepared from information obtained from any State entity) under the provisions of this 
Compact or under the provisions;of any Predecessor Agreement, are confidential. Any State en- 
tity that. has.received any information, documents or communications from the Tribe, the Tribal 
Gaming Agency or the Gaming Enterprise: i) may release or-disclose the same only with the prior 
written consent of the Tribeior pursuant to a: lawful court order after timely notice of the proceed- 
ing has been given toithe Tribe; ii) shall maintain all such information, documents and communi- 
cations in a secure place accessible only to authorized: officials and employees of the State entity 
that has received the same; and iii) shall adopt procedures and regulations to protect the confiden- 
tiality of the information, documents and-communications Browicigid by the Tribe, Tribal Gaming 
Agency or Gaming Enterprise, mit ) 
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(b) These prohibitions shall not be construed to prohibit: 

i) the furnishing of any information to a a law enforcement or regulatory agency of 
the Federal Government; 

ii) the State from making known tiie. names of persons, firms, or corporations 
conducting Class III Gaming pursuant to the terms of this Compact, locations at which such ac- 
tivities are conducted, or the dates on which such activities are conducted; 

iii) publishing the terms of this Compact; 

iv) disclosing information as necessary to audit, investigate, prosecute or arbi- 
trate violations of this Compact or other applicable laws or to defend suits against the State; 

v) disclosures to other State agencies as required by State law, provided that the 
confidentiality provisions of ae Section shall apply to the agencies receiving such information; 
and 
vi) Samadtytdd with subpoenas or court orders issued by courts of competent ju- 
risdiction. | 

- (ce) Notwithstanding the foregoing, the Tribe agrees that: 

i) the following documents and information may be released by a State entity to 
the public: the gaming ordinance and regulations of the Tribe or Tribal Gaming Agency; official 
rulings of the Tribal Gaming Agency in matters not subject to a confidentiality order imposed by 
the Agency; other information and documents of the Tribal Gaming Agency or the Gaming En- 
terprise ordinarily available to the public; quarterly Net Win and Adjusted Net Win figures used 
as the basis for computation of the Tribe's revenue sharing payment under the provisions of Sec- 
tion 11 of this Compact; information that exists as a result of the requirements in Section 4(B)(16); 
and correspondence between the Tribe or a tribal entity and a State entity, unless such correspon- 
dence is specifically labeled "Confidential;" 

ii) a State entity may release to the public aggregate figures compiled by totaling 
comparable figures from the annual financial statements of all of the New Mexico gaming tribes; 
and 

iii) the report of the annual sAsthid of the Gaming Enterprise that is provided by 
the Tribe to the State Gaming Representative shall be available to the public to the same extent 
that similar information that is required to be provided to the State by non-Indian gaming entities 
is available to the public, pursuant to the provisions of applicable law and the policies and regula- 
tions of the Gaming Control Board, at the time the request for the report of the annual audit is 
made. 

5. Records and Annual Meeting. 
(a) Information to be Provided by Tribe. 

i) The Tribal Gaming Agency will provide true copies of all tribal laws and regu- 
lations affecting Class II] Gaming conducted under the provisions of this Compact to the State 
Gaming Representative within the earlier of: (i) thirty (30) days after the Effective Date of this 
Compact, or (ii) thirty (80) days after the Tribe's first day of operation of a Gaming Facility, and 
will provide true copies of any amendments thereto or additional laws or regulations affecting 
gaming within thirty (30) days after their enactment or approval, if any. 

ii) Regardless of whether the State exercises the option set forth in Section 4(B) 
(13), the Tribe shall make wager and payout data available to the State Gaming Representative 
on a monthly basis, by secure transmission through encrypted email communications, file transfer 
protocol, or other secure means provided for by the State Gaming Representative. The method of 
secure transmission must meet industry standards for security sufficient to minimize the possi- 
bility of any third party intercepting data transmitted to the State Gaming Representative. Such 
reports shall be generated to reflect monthly, aaarterhin and annual pet gy tgs and shall identify, at 
a minimum: 

i. coin-in; 

li. coin-out; 

iii. Free Play and Point Play; 

iv. Net Win; 

yv. theoretical net win (including Free Play and Point Play); 
vi. actual floor hold percentage; and 
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vii. theoretical floor hold percentage. Within ninety (90) days of the Effective Date of this 
Compact, the State Gaming Representative, the Tribal Gaming Agency, and the Gaming Enter- 
prise shall meet and in good faith coordinate and determine the contents of such reports and 
method of secure transmission to comply with this Section. For a Tribe that does not have any 
Gaming Facility in operation ("Non-Operational Tribe"), the State Gaming Representative, the 
Tribal Gaming Agency, and the Gaming Enterprise shall meet and in good faith coordinate and 
determine the contents of such reports and method of secure transmission to comply with this Sec- 
tion within fifteen (15) days before the Tribe's first,day of operation of its Gaming Facility. 

(b) Access:to State Records. To the fullest extent allowed by State law, the Tribe shall 
have the right to inspect and copy State records concerning all Class II] Gaming conducted by the 
Tribe with the Tribe bearing the reasonable cost of copying. ) bind 

(c) Annual Meeting. At least annually, appropriate representatives of the Tribe and | 
one or more representatives of the Office of the Governor appointed by the Governor, one or more 
members of the House of Representatives appointed by the Speaker of the New Mexico House of 
Representatives, and one or more members of the Senate appointed by the President Pro Tempore 
of the New Mexico Senate, shall meet to discuss matters of mutual interest arising under the terms 
of this Compact and concerning Indian gaming in New Mexico. Such meeting shall be coordinated 
so as to involve the representatives of as many New Mexico gaming tribes as possible, and shall be 
conducted in the context of the government-to-government relationship between the State and the 
Tribe. 
6, Reimbursement for Regulatory Costs. The Tribe shall reimburse the State for the costs 
the State incurs in carrying out.any functions authorized by the terms of this Compact. The Tribe 
and the State agree that to require the State to keep track of and account to the Tribe for all such 
costs would be unreasonably burdensome and that the amounts set forth in this Section represent 
a fair estimate of the State's cost of such activity. The Tribe and the State further agree that there 
is an increase in costs associated with the State's regulatory responsibilities based upon the num- 
ber and size of the Tribe's Gaming Facilities and that the levels of regulatory cost reimbursement 
based upon the Adjusted Net Win of the Tribe as set forth in this Section represents a fair estimate 
the State's costs of regulation. In addition, Section 4(B)(10) and Section 4(B)(19) will increase the 
State's regulatory burden and the associated costs. The Tribe and State further agree that the 
State's cost of carrying out the terms of this Compact will increase over, time. The'Tribe therefore 
agrees to reimburse the State as set forth in the chart and provision below: 


The Tribe shall reimburse the State based on | Annual Amount of Regulatory Payment to 
the amount of its annual Adjusted Net Win _ | the State: 
as follows: 


Under $40 million $75,000.00. | 
$40 million — under $80 million $150,000.00 ! 
$80 million and over $182,500.00 


The above amounts shall increase by five percent (5%) as of July 1 of 2017, and as of July 1 of 
every fifth year thereafter as long as this Compact remains in effect, such sum to be paid in quar- 
terly payments of one-fourth of the annual amount due, in advance. For a Non-Operational Tribe, 
quarterly payments shall’be due at the next quarter following the Tribe's first day of operation of 
the Gaming Facility and‘shall be prorated during that first quarter based on the number of days 
the Gaming Facility was open to the public. Ong 

7. Regulatory Requirements. In the event the State believes that the Tribe is not admin- 
istering and enforcing the regulatory requirements set forth herein, it may invoke the procedures 
set forth in Section 7 of this Compact. Failure to abide by the procedures set forth in Section 7 or 
failure to comply with an arbitrator's final decision with respect to the parties’ obligations consti- 
tutes a breach of this Compact. ; 

F. Problem Gambling. : 

1. Signage. The Gaming Enterprise shall post at all public entrances and exits of each 
Gaming Facility, signs in both English and Spanish, stating that help is available’ if a person 
has a problem with gambling and, at a minimum, provide an appropriate toll-free crisis hotline 
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telephone number and information on the availability of a statewide self-exclusion program with 
the State Gaming Representative. 

2. Self-Exclusion Program. Within six (6) months of the Effective Date of this Compact or 
for.a Non-Operational Tribe, within thirty (30).days after the date of the Tribe's first day of opera- 
tion of its Gaming Facility, the State Gaming Representative and the Tribal Gaming Agency shall 
comply with the following procedures to allow problem gamblers to voluntarily exclude themselves 
from Gaming Facilities statewide; however, nothing in this Section shall preclude the Tribal Gam- 
ing Agency from, operating its own self-exclusion program in addition to these procedures: 

(a) The State Gaming Representative shall: 

i) establish a list of persons who voluntarily seek to Scahide themselves from 
Gaming Facilities statewide; 

ii) create an application to compile idenaivide information epee the self- 
excluded person; 

iii) .establish procedures for placement on and removal from the list; sia 
| iv) provide the compiled information to the Tribal Gaming Agency on a monthly 
basis. ) 
(b) The Tribal Gaming Agency shall: 

' i) require the Gaming Enterprise.to train appropriate gaming viabelirsricd for the 
identification of self-excluded persons who enter or attempt to enter the Gaming Facility and take 
reasonable steps to identify the self-excluded person and to promptly escort the self-excluded per- 
son from the Gaming Facility; 

ii). require the Gaming Enterprise to remove sei fazclided persons from mailing 
lists for advertisements or promotions and any players' club or other similar membership-type 
promotions; and return the cashable value,-if any, of the self-excluded person's membership in the 
players’ club or other similar membership-type promotions; 

iii) require that the self-excluded person forfeit all winnings (datos cash, prop- 
erty, or in any other form), credits, tokens or vouchers received from the Gaming Facility while 
excluded, and:that all money or other property forfeited shall be used by the Gaming Enterprise 
to fund or support programs for the treatment and assistance of compulsive gamblers pursuant to 
Section 4(B)(16) of this Compact (this amount is in addition to the percentage of Adjusted Net Win 
already required under Section 4(B)(16) of this Compact); and. 

+ 5 iv) require that, for jackpots requiring the patron to.complete, prior to the pay- 
out of the jackpot, paperwork required by the Internal Revenue Service, the Gaming Enterprise 
shall verify:that the patron is not on the self-exclusion list and such certification shall be recorded 
in the appropriate documentation. Inthe event the patron is listed on the self-exclusion list, the 
Gaming Enterprise shall comply with Section 4(F)(2)(b)(iii) above regarding forfeiture of all win- 
nings. R | 
(c) Ifa self-excluded person is removed from a Gaming Facility, the Tribal;Gaming 
Agency shall report. tothe State Gaming Representative, at a minimum, the name of the self- 
excluded person, security staff involved, date of removal, amount. of money forfeited, if any, and 
any other action taken, This written report shall be provided to the State Gaming Representative. 

(d) Removal From Self-Exclusion List. If a self-excluded person is.removed from the 
self-exclusion list by, the State Gaming Representative, the State:Gaming Representative shall 
provide written notice to the Tribal Gaming Agency of the self-excluded person's removal from the 
self-exclusion list. 

(e), The self-exclusion list is not open, to public inspection, and the Tribal Gaming 
Agency, and State Gaming Representative shall ensure that:it remains confidential except for use 
by: 

De EN law pniuatearoph agencies, if needed inthe conduct of an official 
peoptomqees or ordered by a court of competent jurisdiction; or 

f ii). persons designated by either the Tribal Gaming Asiexien or the State Gaming 
Representative for the purposes of administrating and implementing the self-exclusion program. 

(f) Notwithstanding Section 8(D) of this Compact, the Tribe, the Gaming Enterprise, 
or the Tribal Gaming Agency shall not be deemed to have waived its sovereign immunity and will 
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not be liable with respect to any self-excluded person for harm, monetary or otherwise, which may 
arise as a result of: 

i) its efforts to exclude a person identified’on the selfekelusion list;' 

. ii) the failure of the Gaming Enterprise or the Tribal are: Adhering! to withhold 

or restore gaming privileges from or to a self-excluded person; 

iii) the permitting of a self-excluded. person to’engage in gaming activities or en- 
ter into a Gaming Facility; or 

iv) the disclosure or publication in any manner, other than a'willful and unau- 
thorized disclosure or publication, of the identity of any self-excluded person or’persons. 
SECTION 5. Licensing Requirements. 

A. License Required. The Gaming Facility operator (but not including the Tribe) including its 
principals, Primary Management Officials, and Key Employees; the Management Contractor and 
its principals, Primary Management Officials, and Key Employees (if the Tribe hires a Manage- 
ment Contractor); any person, corporation, or other entity that has supplied or proposes to supply 
any gaming device to the Tribe, the Gaming Enterprise or the Management Contractor; and any 
person, corporation or other entity providing gaming services within or without a Gaming Facil- 
ity, shall apply for and receive a license from the Tribal Gaming Agency before participating in 
any way in the operation or conduct of any Class ITI Gaming on Indian Lands. The Tribal Gaming 
Agency shall comply fully with the requirements of this Section and of the IGRA, especially at 25 
U.S.C. §§ 2710-2711, and the regulations issued thereunder at 25 C.F.R. Parts 550-559, as well as 
the requirements of the Tribe's gaming ordinance and any regulations issued thereunder or any 
regulations promulgated by the Tribal Gaming Agency, in processing license applications and is- 
suing licenses. 

B. License Application. Each applicant for a license shall file evils the Tribal Gaming Agensyte a 
written application in the form prescribed by the Tribal Gaming Agency, along with the applicant's 
fingerprints, current photograph and the fee required by the Tribal Gaming Agency. 

C. Background Investigations. Upon receipt of a completed application and required fee for 
licensing, the Tribal Gaming Agency shall conduct or cause to be conducted, at its own expense, a 
background investigation to ensure that the applicant is qualified for licensing. 

D. Provision of Information to State Gaming Representative. Whenever the Tribal Gaming 
Agency is required by federal or tribal law or regulations to provide to the National Indian Gam- 
ing Commission ("the Commission") any information, document or notice relating to the licensing 
of any Key Employee or Primary Management Official of the Gaming Enterprise, such informa- 
tion, document or notice shall be made available for inspection by the State Gaming Representa- 
tive. The State Gaming Representative shall be entitled to the same right to request additional 
information concerning an applicant licensee, to comment on the proposed licensing of any appli- 
cant licensee, and to supply the Tribal Gaming Agency with additional information concerning any 
applicant licensee, as is enjoyed by the Commission. 

SECTION 6. Providers of Class III Gaming Equipment or Devices or Supplies. 

A. Within thirty (30) days after the Effective Date of this Compact, if it has not already done 
so, the Tribal Gaming Agency will adopt standards for any and all Class III Gaming equipment, 
devices or supplies to be used in any Gaming Facility, which standards shall be at least as strict 
as the comparable standards applicable to Class III Gaming equipment, devices or supplies within 
the State of Nevada. Any and all Class III Gaming equipment, devices or PERP HES used by the 
Tribe shall meet or exceed the standards thereby adopted. 

B. Prior to entering into any future lease or purchase agreement for Class III dalning equip- 
ment, devices or supplies, the Tribe shall obtain sufficient information and identification from the 
proposed seller or lessor and all persons holding any direct or indirect financial interest in the 
lessor or the lease/purchase agreement to permit the sibs to license those benaehs in aescnanee 
with applicable federal and tribal law. » 

C. The seller, lessor, manufacturer or distributor shall pines assemble and install all Class 
III Gaming equipment, devices or supplies in a manner approved and licensed by the Tribe. 
SECTION 7. Dispute Resolution. 

A.’ In the event either party believes that the other’ party has failed to comply with or has 
otherwise breached any provision of this Compact, such party may invoke the following procedure 
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within two (2) years from the date any alleged violation of this Compact is discovered or reason- 
ably should have been discovered; or, if the State believes that, prior to the Effective Date of this 
Compact, the Tribe has failed to comply with or has otherwise breached any provision of a Prede- 
cessor Agreement affecting payment, the State may invoke the following:procedure within two (2) 
years of the Effective Date of this Compact, as permitted in Section 9(B) of this Compact: 

1. The party asserting noncompliance shall serve written notice on the other party. The 
notice shall identify the specific Compact provision believed to have been violated and shall specify 
the factual and legal basis for the allegation of noncompliance. The notice shall specifically iden- 
tify the date, time and nature of the alleged noncompliance. 

2. In the event an allegation by the complaining party is not resolved to the satisfaction 
of such party within twenty (20) days after'service of the notice set forth in Paragraph A(1) of this 
Section, the complaining party may serve upon the other party a notice to cease conduct of the 
particular game(s) or activities alleged by the complaining party to be in noncompliance. Upon 
receipt of such notice, the responding party may elect to stop the game(s) or activities specified in 
the notice or invoke arbitration and continue the game(s) or activities pending the results of ar- 
bitration. The responding party shall act upon one of the foregoing options within ten (10) days of 
receipt of notice from the complaining party, unless the State and the Tribe (hereinafter the "par- 
ties") agree to a longer period, but if the responding party takes neither action within such period 
the complaining party may invoke arbitration by written notice to the responding pee within ten 
(10) days of the end of such period. 

3. Unless the parties agree in writing to the appointment of a ditesic arbitrator, or as oth- 
erwise provided below, the arbitration shall be conducted before a panel of three (3) arbitrators. 
The arbitrators shall be attorneys who are licensed members in good standing of the State Bar of 
New Mexico or of the bar of another state. The State will select one arbitrator, the Tribe will select 
a second arbitrator, and the two so chosen shall select a third arbitrator. The party that served the 
written notice of noncompliance’ shall select its arbitrator within thirty (30) days after the party 
has invoked arbitration and the responding party shall select its arbitrator within thirty (30) days 
of the selection ofthe first arbitrator. If the responding party fails to select an arbitrator within 
the thirty (80) days provided, the parties shall proceed to arbitration with the single arbitrator se- 
lected by the party that served the written notice of noncompliance. Ifthe responding party selects 
an arbitrator within the specified time period, the two arbitrators shall select a third arbitrator 
within thirty (30) days of the responding party's selection. If the third arbitrator is not chosen 
within thirty (80) days after the second arbitrator is selected, the third arbitrator will be chosen by 
the American Arbitration Association. The arbitrators thereby selected shall permit the parties to 
engage in reasonable discovery, and shall establish other procedures to ensure a full; fair and ex- 
peditious hearing on the matters at issue. The arbitrators shall determine, after hearing from each 
party, whether the arbitration proceeding or any portions thereof shall be closed to the public, but 
in the absence of such determination the proceedings shall be open to the public. The arbitrators 
shall make determinations as to each issue presented by’the parties, but the arbitrators shall have 
no authority to determine any question as to the validity or effectiveness of this Compact or of any 
provision hereof, ‘All parties shall bear their own costs of arbitration and attorneys’ fees. 

' 4, The results of arbitration shall be final and binding, and shall be enforceable by an ac- 
tion for injunctive or mandatory injunctive relief against the State and the Tribe in any court of 
competent jurisdiction. For purposes of any such action, the State and the Tribe acknowledge that 
any action or failure to act on the part of any agent or employee of the State or the Tribe, contrary 
to a decision of the arbitrators in an arbitration proceeding conducted under the provisions of this 
Section, occurring after such decision, shall be wholly unauthorized and ultra vires acts, not pro- 
tected by the sovereign immunity of the State or the Tribe. 

B. Nothing in Subsection 7(A) shall be’ construed to waive, limit or restrict any remedy that 
is otherwise’ available to either party to enforce or resolve disputes concerning the provisions of 
this Compact. Nothing in this Section shall be deemed a waiver of the Tribe's sovereign immunity. 
Nothing in this Section shall be deemed a waiver of the “tone s sovereign immunity. 

SECTION 8. Protection of Visitors. 

A. Policy Concerning Protection of Misltars The safety and protection of visitors to a Gam- 

ing Facility is a priority of the Tribe, and it is the purpose of this Section to assure that any such 
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persons who suffer bodily injury or property damage proximately caused by the conduct: of the 
Gaming Enterprise have an effective remedy for obtaining fair and just compensation. To that end, 
in this Section, and subject to its terms, the Tribe agrees to carry insurance that covers such injury 
or loss, agrees to.a limited waiver of its immunity from suit, and agrees to:proceed either in bind- 
ing arbitration proceedings or in Tribal, State; or other court of competent jurisdiction, at the'visi- 
tor's election, with respect to claims for bodily injury or property damage proximately caused by 
the conduct of the Gaming Enterprise. For purposes of this Section, any such claim may be brought 
in state district:court, including claims arising on tribal land, unless it is finally determined by a 
state or federal court that the IGRA does not’ permit the shifting of jurisdiction over visitors’ per- 
sonal injury suits to state court. 

B.. Insurance Coverage for Claims Required. The Gaming Enterprise shall Sfieahivpesist in effect 
policies of liability insurance insuring the Tribe, Gaming Enterprise, its agents and employees 
against claims, demands or liability for bodily injury and property damages by a visitor arising 
from an occurrence: described in Paragraph Aoof this Section. The policies shall provide bodily 
injury and property damage coverage in-an:amount of at least ten million dollars ($10,000,000) 
per occurrence and ten million dollars ($10,000,000) annual aggregate. The Tribe shall provide 
the State Gaming Representative annually a certificate of insurance showing that the Tribe, its 
agents and employees are insured to the:required extent and in'the circumstances deseri bed in 
this Section. 

C. Limitation on Time to Bring Claim. Claims brought abbas to the provisions of this Sec- 
tion must be commenced by filing an action in Tribal, State; or other court of competént. jurisdic- 
tion or a demand for arbitration within three (3) years of the date the claim accrues. : 

D. Specific Waiver of Immunity and Choice of Law. The Tribe, by ‘entering into this Compact 
and. agreeing to the provisions of this Section, waives its defense of sovereign immunity in‘con- 
nection with any claims for.compensatory damages for bodily injury or property damage up to the 
amount often million dollars ($10,000,000) per occurrence, asserted as provided in this Section. 
This is a limited waiver and does not waive the Tribe's immunity from suit for any other purpose. 
The Tribe shall ensure that a policy of insurance that-it acquires to fulfill the requirements of this 
Section shall include a provision under which the insurer agrees not to assert the defense of sov- 
ereign immunity on behalf of the insured, up to the limits of liability set forth in this Paragraph. 
The Tribe and the State agree that in any claim brought under the provisions of this Section, New 
Mexico law shall govern if the claimant pursues the claim in State Court, and the tribal law of the 
forum shall apply if the claim is brought in Tribal Court. 

E. Election by Visitor. A visitor having a claim described in this:‘Section may batrenaii that claim 
in binding arbitration, or Tribal, State, or other court of competent jurisdiction. The visitor shall 
make a written election that is final-and binding upon the visitor. : 

F.. Tribal Court. The Tribe shall: establish writtem procedures and substantive law:for the dis- 
position of tort claims arising from bodily injury or property damage alleged to have been suffered 
by visitors and shall enact such tribal law as is‘necessary to implement these procedures. The pro- 
cedures shall include all time limits: applicable tothe disposition of the tort claim anda provision 
that, upon request, the visitor, or the visitor's designated representative, shall be provided with a 
copy of the procedures as well as. the name; address and telephone number of the Gaming Enter- 
prise and the mailing address and telephone number of the clerk of the tribal court. «« 

G.. Arbitration. Arbitration pursuant to an election by a,visitor as provided:in Subsection E of 
this Section shall be conducted ‘as follows: » 

1.. The visitor shall submit a written demand for arbitration to the Gaming Fintissiontae. by 
certified mail, return receipt requested; 

2. Unless the parties agree, in writing, to the ap Aosdient of a single arbitrator, the eisidids 
and the Gaming Enterprise shall each designate an arbitrator within thirty (30) days of receipt 
of the demand, and the two arbitrators shall select:a'third arbitrator, but in the event that either 
party fails to designate an arbitrator within thirty (30) days, or the two arbitrators designated by 
the parties cannot agree on the selection.of the third arbitrator within thirty (80) days: of their 
appointment, the existing arbitrator(s) shall apply to the American Arbitration Association to ap- 
point the remaining arbitrator(s); | 
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3. The arbitration panel shall permit the parties to engage in reasonable discovery, and 
shall establish other procedures to ensure a full, fair and expeditious hearing on the claim; and 

4. The award of the arbitration panel shall be final and binding, and may be iii ina 
court of competent jurisdiction. 

H. Increase'in Liability Limits. As of the fifth anniversary of this Goin suet; aid at five-year 
intervals thereafter, the liability insurance coverage requirements set forth in Paragraph B of this 
Section, and the limit on the Tribe's waiver of sovereign immunity set forth in Paragraph D of this 
Section, shall be increased by a percentage equal to the percentage increase in the CPI-U pub- 
lished by the Bureau of Labor Statistics of the United States Department of Labor, for the same 
period, rounded to the nearest one hundred thousand dollars ($100,000). 

I. Public Health and Safety. The Tribe shall establish for its Gaming Facility health, safety 
and ‘construction standards that are at least as stringent as the current editions of the National 
Electrical Code, the Uniform Building Code, the Uniform Mechanical Code, the Uniform Fire Code 
and the Uniform Plumbing Code, and any and.all construction and maintenance of the Gaming 
Facility shall:comply with such standards. Inspections shall be conducted with respect to these 
standards at least annually. If the State Gaming Representative requests sufficiently in advance 
of an annual inspection, the State Gaming Representative may be present during such inspection. 
The Tribe agrees to correct any deficiencies noted in such inspections within a time agreed upon 
between the State and Tribe. The Tribal Gaming Agency will provide copies of such iispeetion re- 
ports to the State Gaming Representative, if requested to do so in writing. 

SECTION 9. Execution; Effective Date; Claims under Predecessor Agreement. 

A. This Compact shall take effect upon publication of notice in the Federal Revister of its ap- 
proval by the Secretary of the Interior, or of the Secretary's failure to act on it within forty-five (45) 
days from the date on which it was submitted to him (the "Effective Date"). Upon such publication, 
the terms and provisions of this Compact shall go into full force and effect, fully supplanting and 
replacing any Predecessor Agreement. 

B. Notwithstanding Paragraph A, the terms of any Predecessor Agreement (including, without 
limitation, any limited waiver of sovereign immunity and jurisdictional waivers and consents set 
forth therein) shall survive to permit the resolution of payment’ disputes. Such disputes shall be 
resolved through the procedures set forth in Section 7 of this Compact. Failure to abide by the pro- 
cedures set forth in Section 7 or failure to comply with an arbitrator's final decision with respect to 
the parties' obligations under a Predecessor Agreement constitutes a breach of this Compact. This 
survival provision is intended to provide for the reasonable resolution of past disputes without 
hindering a Tribe's ability to obtain a new compact. 

SECTION 10: Criminal’ Jurisdiction. 

A. The Tribe and the State acknowledge that diaer the provisions of § 23 of Pub. L. No. 100- 
497, 102 Stat. 2467 (1988), which enacted the IGRA, especially that portion codified at 18 U.S.C. 
§ 1166(d), jurisdiction to prosecute violations of State gambling laws made applicable by that 
Section to Indian country is vested exclusively within the United States, unless the Tribe and the 
State agree in a compact entered into pursuant to the IGRA to pri such jurisdiction to the 
State. 

B. The Tribe and the State hereby agree that consistent with the Indian Civil Rights Act, 25 
U.S.C. § 1301(2), in the event of any violation of any State gambling law on Indian Lands or any 
other crime against the Gaming Enterprise or any employee thereof that occurs on the premises of 
the Gaming Facility that is committed by any non-Indian, the State shall have and may exercise 
jurisdiction, concurrent with that of the United States, to prosecute such ‘person, under its laws 
and in its courts. For purposes of clarity, if the Tribe qualifies for jurisdiction under the Violence 
Against Women Act Reauthorization of 2013 (which expanded tribal authority over domestic vio- 
lence committed by non-Indians against Indian women in Indian country), Pub. L. No. 113-4, 127 
Stat. 54 (2013) ("VAWA"), then, for crimes committed in the Gaming Facility, the Tribe shall have 
and may exercise jurisdiction over such persons, under its laws and in its courts to the extent au- 
thorized by VAWA. 

C. Immediately upon becoming aware of any such suspected crime by a non-Indian, the Gam- 
ing Enterprise or the Tribal Gaming Agency shall notify the State attorney general and the district 
attorney for the district in which the alleged crime occurred, supplying all particulars available to 
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the tribal entity at the time. The Tribe agrees that its law enforcement and gaming agencies shall 
perform such additional.investigation or take such other steps in furtherance of the investigation 
and: prosecution of the violation as.the district attorney may reasonably request, and otherwise 
cooperate fully with the district attorney and any state law enforcement agencies with respect to 
the matter, but once notice of a suspected violation has been given to the district attorney, the mat- 
ter shall be deemed to be under the jurisdiction of the State; provided, however, that in the event 
of emergency circumstances involving a possible violation; the Tribe and its constituent agencies 
shall have the discretion to act as. they see fit, and, to call upon such other agencies or entities as 
they deem reasonable or necessary, in order .to protect against any immediate threat to lives or 
property. The State may, in its discretion, refer the matter to fetlenal authoni ties, but.it shall notify 
the Tribal Gaming Agency upon doing so. 

D. The State agrees that no less frequently than annually it ;will omerne ice Tribal Gaming 
Agency with.a written report of the status and disposition of each matter referred to,it under the 
provisions of this Section since the last report or that was still pending at the time of the last re- 
port. In the event the district. attorney to whom a matter is referred under the provisions.of this 
Section decides not to prosecute such matter, the district attorney shall promptly. notify the Tribal 
Gaming Agency of such decision in writing. The Tribal Gaming Agency may in that event ask the 
attorney general of the State to pursue the matter. 

E, The district attorney for a district.in which the Tribe cial Class Ti Gamine may decline 
to accept referrals of cases under the provisions, of this Section unless and until the Tribe has en- 
tered into a memorandum of understanding with the office of the district attorney, to which memo- 
randum of understanding the United States Attorney for the District of New Mexico may also be a 
party. The memorandum of understanding may address such matters as the specific procedures by 
which cases are to be referred, participation of the Tribal Gaming Agency and tribal law enforce- 
ment personnel in the investigation and prosecution of any such case, Bn related matters: 
SECTION 11. Revenue Sharing. 

A, . Consideration. The Tribe shall pay to the State a portion of its naires II] re revenues 
identified in and under procedures of this Section,,in return for which the State agrees that the 
Tribe has the exclusive right within the State to conduct all types of Class I Gaming. described in 
this Compact, with the sole exception of the use of Gaming Machines, which the State may permit 
on a.limited: basis for racetracks and for veterans' and fraternal: organizations as such organiza- 
tions are described in NMSA 1978, § 60-2E-3(GG),,as amended through 2014. The Tribe agrees to 
pay this portion of its revenue. in acknowledgment of the fact that the State is forgoing significant 
revenue that it would otherwise receive from non-tribal gaming enterprises. The Tribe acknowl- 
edges that it has received meaningful concessions and significant benefits for the limitations) ‘set 
forth in Section 11(D): 

B. ‘Revenue to State, The parties. agree, ‘aan afice the Effective Date hereof or after July 1, 
2015, whichever is later, the Tribe shall make the quarterly payments provided for in Paragraph C 
of this Section. For a Non-Operational Tribe, quarterly payments shall be due at the next quarter 
following the Tribe's first day. of operation of the Gaming Facility, Each payment shall be made to 
the State Treasurer for deposit into the General Fund of the State. 

C. Calculation of Payment Amounts. 

_1.. "Adjusted Net Win" means the combined Net Win from all Class III Teepe Machines 
in the Gaming Facilities on the Tribe's Indian Lands, with the following adjustments: 
(a) Subtract the amount paid to the State by the Tribe under the provisions of Sec- 
tion 4(E)(6) of this Compact; 
(b) Subtract the sum of four hundred sixteen thousand dollars ($416, 000) per year as 
the amount representing tribal regulatory costs, which, amount shall increase by five percent (5%) 
as of July 1 of 2017, and as of July 1 of PYAwy fifth year thereafter as long as this Compact remains 
in effect; and 
(c), Account for Pa, mpi paid for pone -area progressive. Class III Gaming Ma- 
chines as set forth in the attached Appendix. 
2,. The Tribe shall pay the State a bernen tari of its Adjusted.Net Win, determined in ac- 
cordance with this chart: 
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- Annual Adjusted ~ July 1,2015 — June July 1, 2018 — June July 1, 2030 — June 
~ Net Win 30, 2018 30, 2030 2230; 2087 , 


Under $20 million: 


2% of the first $6 2% of the first $6 2% of the first $6 
~~ million, and 8.50% million, and 8.75% million, and 9.50% 
‘on the rest’ * on the rest on the rest 


$20-$40 million: 8.50% 8.75% 9.50% aii 
$40-$80 million: 9.00% 9.50% 10.25% 
More than $80 million: 9.00% “10.00% 10.75% 


3. Payments due pursuant to Section 11(C) shall be paid quarterly, no later than twenty- 
five (25) days after the last day of each calendar quarter, and shall be based upon the Adjusted 
Net Win during the preceding quarter; provided, however, that for any Tribe for whom this 
Compact becomes effective prior to July 1, 2015, the applicable revenue sharing rate from any 
Predecessor Agreement shall apply until the quarter beginning on July 1, 2015. The Tribe shall 
ascertain the applicable revenue sharing percentage in Section 11(C)(2) above and shall base its 
quarterly payments on the following factors: (1) the prior year's total Adjusted Net Win amount 
and the applicable revenue sharing percentage; and (2) its best good faith estimate ofits annual 
Adjusted Net Win for the July 1 — June 30 period. In the event its total Adjusted Net Win for any 
such period varies from such estimate, such that the amount due the State for the first three 
quarters as set forth in Section 11(C)(2), above, is different from the amount paid, the payment 
due for the fourth quarter shall include any additional amounts due for the first three quarters, 
or shall reflect a credit for any overpayment. Any payment or any portion thereof that is not 
made within ten (10) days of the due date shall accrue interest at the rate of ten percent (10%) 
per annum, from the original due date until paid. The Tribe shall accompany any payment to the 
State with a detailed breakdown of the particular obligation to which such payment applies, and 
the basis for the calculation of such payment on a form provided by the State Gaming Repre- 
sentative, and shall provide a copy of such documentation to the State Gaming Representative. 

D. Limitations. | 

1... The Tribe's obligation to make the payments provided for in Paragraphs B and C of this 
Section shall apply and continue only so long as this Compact remains in effect; and provided that 
that obligation shall terminate altogether in the event the State: 

(a). passes,amends, or repeals any law, or takes any other action, that would directly 
or indirectly attempt to restrict, or has the effect of restricting, the scope or extent of Indian gam- 
ing; | ? ; 

(b) -licenses, permits or otherwise allows any person or entity other than six li- 
censed horse racetracks. and veterans and fraternal organizations as described in NMSA 1978, § 
60-2E-3(GG) to operate Gaming Machines; . 

(c) -permits any licensed horse racetrack to operate a larger number of Gaming Ma- 
chines, or to operate any Gaming Machines for longer hours, than is set forth in Subsection (D)(2) 
(e), below, or: to operate any Gaming Machines outside of its licensed premises, or. to operate any 
Table Game; or if 

_(d) licenses, permits or otherwise allows:any non-Indian person or entity to engage 
in any other form of Class III gaming other than a state-sponsored lottery, pari-mutuel betting on 
horse racing and. bicycle racing, operation of Gaming Machines, and limited fundraising by non- 
profit organizations, as set forth in Subsection (D)(2), below. | 

, 2.. The parties agree that the State's allowance of the following forms of Class III Gam- 
ing, subject.to the limitations expressly set forth herein, shall not be considered an expansion of 
non-tribal Class III gaming for purposes of this agreement, and shall have no effect on the Tribe's 
obligation to make the payments provided for in Paragraphs B and C of this Section: 

(a) the operation of a State lottery; | 
) (b) + the operation:of Gaming Machines by any fraternal or veterans organization as 
described in NMSA 1978, § 60-2E-3(GG), but only for the benefit of such organization's members; 

. (ce) : limited fundraising activities conducted by nonprofit tax-exempt organizations; | 

(d) the conduct by licensed horse racetracks and bicycle tracks of pari-mutuel betting 

on races at such tracks, and on simulcast races at other tracks elsewhere in the country; and 
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(e) the operation by a licensed horse racetrack of Gaming Machines on days on which 
live or simulcast horse racing occurs, provided that such operation is limited to no more than eigh- 
teen (18) hours in any one day, and to no more than a total of one hundred twelve (112) hours in 
any calendar week, and provided further that no licensed horse racetrack shall have more than six 
hundred (600) licensed Gaming Machines, nor be authorized to operate more than seven hundred 
and fifty (750) Gaming Machines. 

3. The limitations set forth in this Section shall not prohibit a horse racetrack from relo- 
cating, selling, transferring or assigning its operations in accordance with applicable procedures 
and authorizations set forth in New Mexico law. 

4, Prior to granting the approval of an application for a racing license for a horse pusetsafac 
other than the five horse racetracks holding such licenses as of January 1, 2015, or the approval 
of an application by a licensed horse racetrack to move its racing and gaming facilities to a new 
location after January 1, 2015, the State Racing Commission shall adopt, put into effect, and shall 
have substantially complied with regulations requiring the Commission to solicit and consider the 
Tribe's views on the application. 

E. Third-Party Beneficiaries. The provisions of this Section are not intended to create any 
third-party beneficiaries and are entered into solely for the benefit of the Tribe and the State. 
SECTION 12. Duration; Termination for Non-Payment. 

A. This Compact shall have a term commencing on the date on which it goes into full force and 
effect as provided in Section 9, and ending at midnight on June 30, 2037, 

B. Notwithstanding the provisions of Paragraph A of this Section, if the Tribe fails to comply 
with any of its. payment obligations to the State under Sections 4(E)(6), 9(B) or 11 of this Com- 
pact, and persists in such failure for a period of thirty (30) days after receipt, by certified mail, of 
a "Notice of Noncompliance and Termination for Non-Payment" sent by the State Gaming Repre- 
sentative to the Tribal Gaming Agency, which Notice shall specify the amount due and the provi- 
sion of the Compact under which such payment is required, this Compact, and the conduct of all 
Class III Gaming by the Tribe hereunder, shall terminate automatically as of the end of the thirty 
(30)-day period, unless within such thirty (30)-day period the Tribe shall have either cured the 
non-payment to the satisfaction of the State Gaming Representative or invoked arbitration on a 
matter of fact as provided in Section 7(A)(2) of this Compact, and simultaneously shall have placed 
into escrow, in an institution that is unaffiliated with either the Tribe or the State, a sum of money 
equal to the amount claimed due by the State, with instructions to the escrow agent specifying 
that such sum shall not be released except by direction of the arbitrator or arbitration panel or 
pursuant to a settlement agreement of the parties. The Tribe shall give written notice to the State 
of the deposit of the amount in dispute into escrow, and of the escrow instructions. At the conclu- 
sion of the arbitration proceeding, or, in the event the parties reach a settlement, immediately 
after execution of the settlement agreement, the escrow agent shall disburse the sum deposited by 
the Tribe in accordance with the settlement agreement or arbitration award, as applicable. In the 
event the Tribe invokes arbitration, this Compact and the Tribe's right to conduct Class III gam- 
ing shall terminate automatically at the end of the thirtieth (80th) day after the entry of a final, 
non-appealable decision by the arbitrators or by a court having jurisdiction of the dispute, unless — 
the full amount determined by the arbitrators or by such court to be due the State, if any, has been 
paid by such date. The Tribe shall not be entitled to avoid any pre-existing contractual obligations 
accruing to third parties under this Compact: es by virtue of the termination of the Compact. 
SECTION 13. Notice to Parties. 

A. Within (10) days of the Effective Date of this Compact, or for a Non-Operational Tribe, prior 
to the Tribe's first day of operation of its Gaming’ Facility, the State Gaming Representative and 
the Tribal Gaming Agency shall provide to the other the address at which notices under this Sec- 
tion may be received. Any change in address by the Liihiey or the State —_ be communicated in 
writing to the other party. 

B. Unless otherwise indicated, all notices, payments, mene reports, inforitiation or demand 
that any party hereto may desire or may be required to give to the other party hereto, shall be 
in writing and shall be personally delivered, sent by first-class mail or another reliable courier 
service, or sent by electronic mail (with confirmation of receipt of transmission) at the address pro- 
vided in:writing by the other party. Every notice, payment, request, report, information or demand 
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‘so:given shall be deemed effective upon receipt or, if mailed, upon receipt or the expiration of the 
third day following the day of mailing, whichever occurs first, except that any notice of change of 
address shall be effective only upon receipt by the party to whom said notice is addressed. 
SECTION 14. Entire Agreement. This Compact is the entire agreement between the parties and su- 
persedes all prior agreements, whether written or oral, with respect to the subject matter hereof. Nei- 
ther this Compact nor any provision herein may be changed, waived, discharged or terminated orally, 
but only: by an instrument, in writing, signed by the Tribe and the State and approved by the Secre- 
tary of the Interior. This Compact shall not be amended without the express approval of the Tribe, the 
Governor of the State and the State Legislature, as provided in the Compact Negotiation Act. 
SECTION 15. Filing of Compact with State Records Center. Upon the Effective Date of this Com- 
pact, a copy shall be filed by the Governor with the New Mexico Records Center. Any subsequent 
amendment or modification of this Compact shall be filed with the New Mexico Records Center. 
SECTION 16. Counterparts. This Compact may be executed by the parties in any number of sepa- 
rate counterparts with the same effect as if the signatures were upon the same instrument. All 
such counterparts shall together constitute one and the same document. 

SECTION 17. Internet Gaming. In the event that internet gaming is authorized within the State, 
the State and the Tribe agree that they will reopen good faith negotiations to evaluate the impact, 
if any, of internet gaming and consider adjustments to the Compact. The parties understand and 
agree that it is not possible to determine at this time what, if any, adjustments to the woot Ser 
would be necessary. 

SECTION 18. Applicability. The Tribe has informed the State that-it does not intend to conduct 
Class:-III Gaming on Indian Lands which are eligible for gaming pursuant to 25 U.S.C. §§ 2719 
(a)(2)(B), (b)(1)(A), (b)(1)(B)Gi) or (b)(1)(B)(Gii). The Tribe acknowledges and agrees that there are 
unique circumstances and conditions that are often implicated by such lands and that it has not 
asked the State to consider those issues during these negotiations. With that understanding, the 
Tribe has agreed that it will not conduct Class II] Gaming on such lands pursuant to 25 U.S.C. §§ 
2719 (a)(2)(B), (b)(1)(A), (b)(1)(B)Gi) or (b)(1)(B)Gii) under the terms of this Compact and will negoti- 
ate'a separate Compact in the future if it desires to conduct Class III Gaming on Indian Lands that 
are eligible for gaming pursuant to 25 U.S.C. §§ 2719. (a)(2)(B), (b)(1)(A), (b)(1)(B)Gi) or (b)(1)(B)Gii). 
SECTION 19, Severability. Should any provision ofthis Compact be found to be invalid or unen- 
forceable by any court, such determination shall have no effect upon the validity or enforceability 
of any other portion of this Compact, and all such other portions shall continue in full force and 
‘effect, except that this provision shall not apply to Sections 3, 4, 5, 6;9, 11, and 12 hereof, or to any 
portions thereof, which the parties agree are nOneee eae 


Executed this day of . , 2015. 
TRIBE 
By: eaecoival 
[Authorized Official] 
STATE OF NEW MEXICO 


By: 
Governor 


APPENDIX to the 2015 Compact Amendments 


WHEREAS, the ("Tribe"), a federally recognized Indian tribe, operates a Gaming 
Enterprise on its land located within the exterior boundaries of the Tribe's Indian Lands; 
WHEREAS, the Tribe conducts gaming activities on its Indian Lands pursuant to a compact en- 
tered into between the Tribe and the State and approved by the United States Department of Inte- 
rior; 
~ WHEREAS, the is the Tribal Gaming Agency ("TGA") identified to the State Gaming 
Representative ("SGR") as the agency responsible for actions of the Tribe set out in the Compact 
_and is the single contact with the State and may be relied upon as such by the State; 
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WHEREAS, the SGR is the person designated by the New Mexico:Gaming Control) Board 
("NMGCB") pursuant to the Gaming Control Act [NMSA‘1978, § 60-2E-1 to -62. (1997, peepee 
through 2014)] who shall be responsible for the actions of the State set out in the Compact;* 

WHEREAS, the Tribe and the State have engaged in armas tek ae to this ees to ‘be 
submitted for approval by the 2015 Legislature; and > 

WHEREAS, the Tribe and the State wish to subientt ‘for approval certain diotiio concerning as- 
pects of their agreement to be made an integral part se ths 2015 Compact, but: to be sein eee as 
the Appendix to the Compact; 

NOW, THEREFORE, the State and the Tribe agree to dre following it a pe terms pry cond 
tions: AWOVROM 
I. Gaming Machines and Table Games . 

Section 2(K) and Section 2(W) of the Compact provide definitions for Class mm Gasiiting Machines 
and Table Games. The definition of a Class III Gaming Machine‘is intended to encompass the tra- 
ditional slot machine. The definition of a Table Game is intended to encompass ‘traditional games 
that use cards such as Pai-gow and blackjack, wheel 5 ae such as roulette and = ae Wheel, 
and dice games such as craps. . 3 

However, technology is constantly changing i in the area of casino gaming and the once’ dletit line 
between slot machines and Table Games is becoming less clear. It:is the intention of the parties to _ 
accommodate and clarify revenue sharing requirements of new games that blur the line between 
traditional games. Generally, games that are predominantly mechanical, electromechanical or elec- 
tronic are subject to revenue sharing and games that rely significantly on a casino attendant (a live 
person) to’play the game are not subject to that obligation. Casino attendant involvement ranges from 
minimal interaction such as initiating the game and taking bets and/or making payout to substantial 
interaction such as participating in the game as»a player (e.g. blackjack) or being involved in nearly 
every aspect of the game (e.g. craps). The greater the involvement of the casino attendant, the more 
likely the game is a Table Game. For example, a casino attendant may have some minimal involve- 
ment in an electromechanical slot machine game, such as making a pay-out, but that is not a signifi- 
cant enough involvement to exclude it from revenue:sharing obligations. Likewise; although roulette 
has a mechanical aspect, it is not significant enough to make it subject to revenue sharing obligations. 

Recognizing the dynamic nature of gaming technology, the parties shall attempt to agree on 
whether new mechanical, electromechanical or electronic games that utilize traditional compo- 
nents of Table Games, e.g. cards, wheels or dice, are subject to revenue sharing on a:case by: case 
basis. In the event the parties are unable to agree, the matter shall be submitted to arbitration 
pursuant to Section 7. 

State Monitoring and Control System. Section 4(B)(13) of the arerkae nipllitien that the Tribe 
shall make available to the SGR, unaltered data from all Gaming Machines. The information shall 
be downloadable from the Tribe's monitoring and control system. The parties agree that access to 
such data shall be made available as follows: 

A. The SGR or designee shall have access to the Gaming Machine accounting data from 
the production side of the Tribe's monitoring and control system. The Gaming Machine 
accounting data consists of the raw, unaltered, data used by the Tribe to calculate Net 
Win. This information shall not be in an altered, processed or manipulated format. This 
information shall be accessible by the SGR, as the SGR shall from time to time determine 
is required, on a per machine and/or aggregate basis based on a full game day cycle. The 
purpose of this information is to allow the SGR to verify the Tribe's Net Win calculation. 
A system for electronic access to the Tribe's Gaming Machine accounting data shall be 
constructed and installed at the State's cost. 

The security codes for log-in by the SGR or designee shall be defined collectively by the 
TGA, the manufacturer of the monitoring and control system, and the SGR. ; 

Access to the Gaming Machine accounting data shall be limited to the SGR or designee 
‘solely for purposes authorized in the Compact. 

Any part of the Gaming Machine accounting data obtained herein is designated as confiden- 
tial under the Compact and shall not be made available for public inspection by the SGR. 
The information referred to herein shall be transferred over secure telecommunications lines. 


Pre =. 
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F. The TGA shall ensure that the systems and connections necessary to provide access to 
the Gaming Machine accounting data are in place and operating as required under the 
Compact. 

G. The TGA shall ensure that the SGR or designee is notified promptly ithe by electronic 
mail or telephone of any technical problems related to the generation, transfer or access 
of the Gaming Machine accounting data. 

H. The TGA shall ensure that the SGR has access to the Gaming Machine accounting data 
on a periodic basis as determined from time to time by the SGR, but in no-event shall ac- 
cess be more often than once in‘a 24 hour period and the SGR shall strive to access such 
information in a reasonable manner and only to the extent = ser to meet his obliga- 
tions under the Compact. 

I. The TGA shall at all times designate a person and an alternate as the daily contact PHTBOn 
of the SGR or designee. ; 

II. Audits and Compliance 

A. Section 4(E)(2) provides that the TGA will certify annually to the SGR that the TGA has 
met its obligations under this Compact. 

1. The TGA shall annually certify to the SGR that the Tribe is in compliance with the 
provisions of the Compact by completing and submitting a Compliance Report. 

2.. The Compliance Report contains a checklist of the applicable sections of the Compact 
substantially similar to the form outlined as "Form A" provided at the end of this Appen- 
dix. The Compliance Report shall serve as an annual attestation to certify that the Tribe, 
TGA and the Tribal Gaming Enterprise have met the obligations under the Compact. 

3. The TGA shall complete and submit to the SGR its Compliance ee ihe thirty 
(30) days of the end of the Tribe's fiscal year. 

4. The TGA shall rely upon its records in preparing the Compliance Report: As evidence 
that the elements or requirements of the Compact have been met, the TGA shall con- 
duct'a comprehensive review of their gaming operations, which may include sample 
testing. The TGA shall determine the sample size to be used and’ will provide the 
methodology of the chosen sample size to the SGR. The TGA shall maintain all re- 
cords relied upon in preparing the Compliance Report. The records shall be made 
available for review by the SGR or agent as requested. 

5. The TGA shall attach a written explanation of the course of action taken to remedy 
or explain any portions of the audit checklist that are listed as non-compliant or par- 
tially compliant. The SGR reserves the right to review the audit checklist and request 
additional documentation if necessary, including all source documents and data. 

6. The SGR reserves the right to inspect and verify pursuant to Section 4(E)(3) of the 
2015 Compact. 

7. In addition to the Compliance Report, and within thirty (30) days of the end of the 
Tribe's fiscal year, the TGA shall provide the SGR an annual report accounting for the 
Tribe's use of the funds identified in Section 4(B)(16) and Section 4(F)(2)(b)(iii) of the 
Compact, including the organizations or programs funded, the amount of funding pro- 
vided to each, and demonstrating that the funds were used for the purposes described 
in Section 4(B)(16) of the Compact. 

B. Section 4(E)(3) of the Compact provides authorization for the SGR to inspect a Gaming 
Facility, Class III gaming activity, individual Gaming Machines and all records relating to 
Class III Gaming of the Tribe. The parties agree that the protocol for inspection of Gam- 
ing Machines shall include the following: 

1. The SGR shall have access to inspect individual Gaming Machines upon the terms 
and conditions set forth in Section 4(E)(3) of the 2015 Compact. 

2: The SGR recognizes that the Tribal Gaming Enterprise is a business and will take 
reasonable steps to not interfere with the normal conduct of the gaming business. 

3. The SGR recognizes that the TGA has primary responsibility to administer and en- 
force the regulatory requirements of the Compact and does so through internal con- 
trols, direct control of the gaming media and the security and access of the gaming 
‘media in a Gaming Machine. 
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4.. The TGA shall be present.at any inspection, upon having been given notice as set out 
in Section 4(E)(3), and testing of the gaming media shall be,conducted by the TGA 
representative and verified by the SGR. 

5, The SGR’s inspection of individual Gaming Machines shall he limited to purposes 
authorized by. this Compact. 

III. Progressive Games, Participation Fees, Free Play. and Point ania pnd levers Clubs and 
.+ Complimentaries 
A. Pro-rata Portion of Wide-Area Progressive System Fees 

Similar to the proprietary (in-house) progressive gaming devices, the top A for wide- 
area progressive gaming devices increment with the level of play. However, in the case of wide- 
area progressive gaming devices, a third-party vendor operates the system. The system spans 
multiple casinos. The top jackpots increment,as each, of the Gaming Machines in the:system is 
played, regardless of the casino in which the gaming machine is located. The third-party vendor 
administers the system. In return, the casinos make periodic payments to the third-party vendor. 
The vendor payments provide for the progressive jackpot and a fee to the third-party vendor. The 
casinos collect the cash or cash equivalents from these Gaming Machines as drop. When.a progres- 
sive jackpot is won, the third-party vendor pays the jackpot from;funds collected from the casinos. 

If in calculating Net Win, fees-to the third-party vendor in excess of those amounts necessary 
to fund the progressive jackpots have been applied to reduce Net Win, then for purposes of calcu- 
lating Adjusted Net Win, the Tribe shall add back those amounts that did not fund the progressive 
jackpots. The third-party vendor will,need.to inform the Gaming Enterprise in writing as to the 
specific amount of the vendor payatents that are contributed to the pingnedaine system payouts 
(jackpots), 

B. Participation Poe 

Broadly, participation fees are any contractual payments maith by casinos that are set at a 
minimum or maximum amount per day or are tied to the total coin-in, or, drop generated by the 
gaming devices being operated, or other financial: measures related to the operation of the gaming 
devices. An example of participation fees is the periodic payments casinos make to the third-party 
vendor for the use of a Gaming Machine: Participation.fees can also be royalty payments, lease 
payments, or payments for other contractual arrangements. 

The participation fee is an expense and is not deductible for the purposes of revenue shar- 
ing and should be treated accordingly. 

C.. Free Play and Point Play 

Under the terms of this: Compact, Free Play and Point Play do not increase. Net Win, and 
amounts paid as a result of Free Play or Point Play reduce Net Win for purposes: of the revenue 
sharing calculation in Section 11(C). However, any form of credits with any cash redemption value 
increase Net Win when wagered on Gaming Machines and amounts paid as.a result of such wa- 
gers reduce Net Win for purposes of calculating, revenue sharing, 

D.. Promotions, Players' Clubs, Non-Cash Prizes and Complimentaries., ' 

Any rewards, awards or prizes, in any form, received by-or awarded.to a patron under any 
form of a players' club program (however denominated), or promotion, or as a result of patron- 
related activities, are not deductible from Net Win. The value of any complimentaries given to 
patrons in any form, including but not limited to food and lodging as addressed in Scation 4(B)(19), 
is not deductible from Net Win. 

If the Tribe chooses to. use non-cash prizes in connection with play on a Gaming Maghine: Net 
Win is reduced by the amount of the Gaming Enterprise's actual cost of a non-cash prize awarded 
as a direct result of a win on a Class III Gaming Machine. ) 

IV. . Extension of Credit pursuant to Section 4(B)(10) 

A. Intent. The State and Tribe acknowledge that when credit is nee to Bettaand that do not 

4 have sufficient assets or resources to repay the debt, there are negative impacts to the pa- 
tron, the Gaming Enterprise and the State; however, the credit that is contemplated herein 

is designed to, attract. only certain. qualified patrons that meet. certain criteria and have 
demonstrated sufficient available funds and assets to repay the debt, Specifically, the exten- 

sion. of credit is designed. to allow high income, high volume players more convenient access 

to their own available funds. In recognition of the fact that granting credit,is an important 


718 


© 2022 State of New. Mexico. New, Mexico Compilation Commission, All rights reserved. 


11-13-2 


INDIAN GAMING COMPACT . 11-13-2 


marketing tool for Tribes and may be helpful in attracting certain patrons to the State, the 
State and Tribe have agreed to allow for short term credit but have agreed to careful regu- 
lation and incorporated several safeguards to protect from any unintended consequences. 
B.. State Requirements. In addition to the provisions set forth herein, the State has re- 
quested, and the Tribe has agreed, to comply with the following requirements: 


1. 
2. 
3. 


4. 


4 


Credit extensions shall be no less than ten thousand dollars ($10,000.00). 

Credit extensions shall be required to be repaid by the patron within thirty (30) days. 
The Tribe may only extend credit to patrons that have an annual income of at least 
$200,000 for a single person or $300,000 :for a couple and sig cash balances that 
exceed the amount of credit extended to the patron. 

Approvals of any credit extension shall require that the Gcercltais Enterprise perform 
the following verifications: 
Any patron requesting credit shall be required to verify that the patron has an annual 


«income of at least $200,000 for a single person or $300,000 for a'couple. Verification of 


li. 


the patron's annual income shall be satisfied by the patron signing a statement, signed 

under penalty of perjury, confirming the amount of the patron's annual income; and 
Any patron requesting credit shall be required to verify that the patron has avail- 
able cash balances that exceed the amount of the credit to be extended. Verification 
of the patron's available cash balances shall be satisfied by the patron signing a 
statement, signed under penalty of perjury, confirming that the patron has avail- 
able cash balances that exceed the amount of the credit to be extended. As an ad- 
ditional safeguard, verification of the patron's’ personal checking account informa- 
tion shall be performed: by the Gaming Enterprise directly with the patron's bank 
or a bank verification service before extending credit to the patron. The verification 
shall include verifying that: (1) the patron has an existing and active checking ac- 


count, (2) the checking account is in the patron's name; and (3) the total amount 


in all of the patron's accounts with that bank is in excess of the amount of credit 


_ requested. A bank verification service utilized by a Gaming Enterprise may make 


use of another bank verification service to make direct communication with the pa- 
tron's bank. The Gaming Enterprise shall record the source of verification and the 
‘method by which each verification was performed in the»patron's credit file. The 
verification may be performed telephonically prior to the credit approval provided 
the Gaming Enterprise or bank: verification service requests written documenta- 
tion of, all information obtained as soon as possible and such written documenta- 


e tion is included in the patron's credit file. All requests for written information shall 
»be maintained in the patron's credit file until such documentation is obtained. 
«Approvals to increase the amount of credit granted shall require a 24-hour "cooling 


off’; period between the time a request for an increase in the credit is received and 


+ when the additional credit amount will be made available to the patron. 


C. Tribal Minimum Internal Control. The Tribe or TGA shall adopt the minimum internal 
control standard set forth in 25 C.F.R. § 542;15,.as may be amended from time to time 
(the "Tribal Credit MICS") and shall comply with any and'all other applicable federal law. 
The Tribe or TGA may amend the Tribal Credit MICS and/or may enter into additional 
minimum internal control standards in order to continue efficient regulation and address 
future circumstances; provided that: (i) any amendments or additional standards shall 
be at least as stringent as 25 C.F.R. § 542.15 in its current form as of the Effective Date 
of, the Compact} and (ii) the Tribe provides a copy of the amendments and/or additional 

standards ‘to the State for review and comment prior to implementation. The Gaming 
Enterprise shall offer Credit pursuant to written internal policies and procedures. The 
internal policies and procedures shall implement the minimum internal control standard. 

D._ Certification. The following shall occur on an annual basis: 


i 


The TGA shall certify that the Tribal Credit MICS. meet. or exceed the standards set 
forth in 25 C.F-R. § 542.15-(as in effect on-the Effective Date of this Compact or as it 
may be amended, provided that any later amendments are at least as stringent as the 
version in effect on the Effective Date of this Compact). 
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The TGA shall certify that the Gaming Enterprise's written system of internal con- 
trols comply with the Tribal Credit MICS. 

The TGA shall causeinternal audits to be conducted in conformance with the Tribal 
Credit MICS to test the Gaming Enterprise's compliance with the written system of 
internal controls and require that an Internal Audit Report be prepared, consistent 
with applicable provisions of the Tribal Credit MICS, a copy of which Internal Audit 
Report shall. be provided to the SGR. 

The TGA shall investigate any exceptions identified i in the dericudiel Audit Report and 
require the Gaming Enterprise to correct any substantiated exceptions. 

The TGA or the Tribe shall engage an independent certified public accountant to con- 
duct agreed-upon procedures consistent with applicable provisions of the Tribal Credit 
MICS and prepare a report documenting the results of those procedures ("Agreed- 
Upon Procedures Report"), a copy of which report shall be provided to the SGR. The 
independent certified public accountant shall be licensed in n the State to basins as an 
independent certified accountant. 

The TGA shall send a report to the SGR which describes the status of compliance 
of the Gaming Enterprise with the Tribal Credit MICS. The TGA's annual report to 
the SGR, shall certify if material compliance with the Tribal Credit MICS has been 


. achieved and shall enclose: (i) the TGA Internal Audit Report; (ii) the Agreed-Upon 


Procedures Report; and, (iii) any written communications of the independent certified 
public accountant including management letters regarding weaknesses or deficien- 
cies in internal controls issued in connection with the Agreed-Upon-Procedures Re- 
port, including but not limited to documentation related to any: financial review/audit 
of gaming revenue. 

If; upon review, the SGR mirnmnreers determines sass there is sabsttintial evidence of 
material noncompliance with the requirements of the Tribal Credit MICS, the SGR 
may request a meeting to consult with the TGA regarding the method and means by 
which the Tribe determines that the Tribal Credit MICS are properly being enforced. 
The TGA and SGR shall meet within thirty (30) days ofa written meeting request 
from the SGR. The SGR meeting request shall identify its basis for a determination 
that there is substantial evidence of material noncompliance with the requirements 
of the Tribal Credit MICS. During this meeting, the SGR and TGA shall make good 
faith efforts to address the issues identified in the SGR meeting request. 

A violation of the Tribal Credit MICS or any other applicable federal law or regula- 
tion or any other applicable law shall be considered a breach of the Compact. 


.' Compliance and Reporting. The TGA shall audit compliance annually of policies and pro- 


cedures for credit consistent with the MICS Audit Checklist — Credit promulgated by the 
National Indian Gaming Commission1, a copy of which shall be provided to the SGR. In 
addition, on a quarterly basis, the Tribe or TGA shall report the asain srr to the SGR for 
the previous quarter: : 


bts 


oo Se 


the total amount of the credit extended; 

the number of credit extensions granted; 

the number of patrons receiving credit and the number of éxtoiidiond ion patron; 
the amount of each individual credit extension; 

the city and state of residence for each patron granted credit; 

the aging report of the Gaming Enterprise reflecting the amounts owed; and 

the amount of any write-offs and any collection efforts by collection agencies. 


Consumer Protection. The Gaming Enterprise is obligated to observe the wees terms 
and conditions associated with granting credit: 


Li 


The Gaming Enterprise is prohibited from allowing a patron to directly purchase 
gaming chips, checks or credits with a credit card. However, nothing herein prevents a 
patron from making ATM withdrawals using a debit or a credit card. 

The Gaming Enterprise is prohibited aie charging interest or fees for credit ex- 
tended to patrons. 

Outstanding balances are payable within thirty (30) days. 
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4,. The Gaming Enterprise reserves the right to require the payoff of eaten cine bal- 
ances from table games winnings or slot jackpots. 

5. The Gaming Enterprise is prohibited from selling delinquent account balances to col- 
lection specialists for purposes of collecting outstanding amounts owed. 

6. The Gaming Enterprise is prohibited from awarding, granting or paying incentives 
of any kind to Gaming Enterprise employees based on the granting of credit or the 
amount of credit extended. 

7. The Gaming Enterprise is prohibited from averting: Stnting or paying incentives of 
any kind to induce any Gaming Enterprise patron to obtain credit. 

8. The Gaming Enterprise shall designate certain employees as credit department rep- 
resentatives or executives with the authority to approve credit for gaming activities. 
A credit department representative shall not perform any duties incompatible with 
the assessment of a patron's credit worthiness such as recruitment of or marketing to 
patrons or prospective patrons. 

9. Any patron that applies fora credit shall be provided written notice of the terms and 
conditions of the credit including the consequences for failure to repay the debt. 

10. In assessing whether to increase the credit limit to a patron; the Gaming Enterprise 
shall consider the patron's player rating based.on a continuing evaluation of the 
amount and frequency of play subsequent to the patron's initial receipt of credit. The 
patron's player rating shall be readily available to representatives of the Gaming 
Enterprise's credit department prior to their approving a patron's request for a credit 
limit increase. Significant deviations in the patron's player rating shall be viewed 
negatively in determining whether to grant or deny credit to a patron. 


“11. Judicial collection of debts shall only be pursued in the state court where the patron 


resides and the law of the state in which the patron resides shall apply. 
No Reduction in Revenue Sharing. There is no reduction in revenue sharing payments 
owed by the Gaming Enterprise for uncollectible debt related to credit extensions. 
Applicability. The requirements of Section IV of this Appendix’ shall only apply in the 
event that the Tribe offers credit as permitted in Section 4(B)(10). In the event that a 
Tribe does not offer credit as permitted in Section 4(B)(10), the requirements of Section 
IV shall not apply. 


V. Discretionary Complimentaries pursuant to Section 4 (B\(19) 


A. 


Tribal Minimum Internal Control Standard. The Tribe or TGA shall adopt the minimum 
internal control standard set forth in 25 C.F.R. § 542.17, as may be amended from time 
to time ("Tribal Complimentaries MICS") and shall comply with any and all other appli- 
cable federal law. The Tribe or TGA may amend the Tribal Complimentaries MICS and/ 
or may enter into additional minimum internal control standards in order to continue 
efficient regulation and address future circumstances; provided that: (i) any amendments 
or additional standards shall be at least as stringent as the 25 C.FR. § 542.17 in its cur- 
rent form as of the Effective Date of the Compact; and (ii) the Tribe provides a copy of the 
amendments and/or additional standards to the State for review and comment prior to 
implementation. The Gaming Enterprise shall offer discretionary Complimentaries pur- 
suant to written internal policies and procedures. The internal policies and procedures 
shall implement the minimum internal control standard. 

Calculation of Complimentaries. The "cumulative market value" shall be calculated based 
on the average daily rate (ADR) for lodging and the menu pricing for food. 

Compliance and Reporting. The TGA shall audit compliance annually of policies and pro- 
cedures for discretionary Complimentaries consistent with the MICS Audit Checklist — 
Complimentary Services and Items promulgated by the National Indian Gaming Com- 
mission!, a copy of which shall be provided to the SGR. In addition, on a quarterly basis, 
the Tribe or TGA shall report the following to the SGR for the previous quarter: the total 


thttp://www.nige.gov/Laws_Regulations/Commission_Regulations/Minimum_Internal_Control_Standards/25_CFR_ 
Part_542c.aspx 
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amount of the discretionary Complimentaries during the previous quarter (and a cumula- 
tive total of the previous quarters for the years in dollars and‘as a percentage of Adjusted 
Net Win for such quarter. 

D. Applicability. Therequirements of Seioitiee V of this Appendix shall capi apply in the event 

- that the Tribe offers discretionary Complimentaries as permitted in Section 4(B)(19). In 
the event that a Tribe:does not offer discretionary Complimentaries as permitted in Sec- 
tion 4(B)(19), the anaes a Section ae rn not apply. 


Bi “FORM A 
New Mexico Gaming Control Board 
COMPACT COMPLIAN CE CHECKEIST 
Compliance Report ~ 
Fiscal Year 20 


TET ER 
NA - Non Applicable ; 


Key: X — Compliance , 
/— Partial Compliance 


compliance Tribal-State 


Compliance Tribal-State Compliance’ Tribal-State 
with Section Compact ) with Section » Compact with Section Compact 
[ ] Section 3. Authorized aie Section 4.B.(17) in ' Section 8. Protection 
Clare III ati ee Section 4.B.(18) of Visitors. 
[ ] Section 4.B.(19) [ ] Section 8.A. 
rb bel Ie Bectic 4, Gondibet of. itesc [ol Section 4.C. [.] Section 8.B. 
Class III Gaming... [| ] Section 4:D. .... taal Section 8.C. 
[ ] Section 4.A.(1) [ ] Section 4,E.(1),_. me . Section 8.D. 
{ ] Section 4.A.(2) ry Section 4.E.(2) ie Section 8.E. 
3) Section 4,A.(3) Ry Section 4.E.(3) ' [] Section 8.F. 
[] Section 4.A.(4) [ ] Section 4.E.(4) [ ] Section 8.G. 
[ ] Section .4.A.(5) fo) Section 4.E.(5) { ] Section 8.H. 
[ ] Section 4.A.(6) LJ Section 4.E,(6) [ ] Section 8.1. 
a Section 4.A.(8) [ ] Section 4.F.(1) [J Section 10. Criminal 
[] Section 4.A.(9) oy Section 4.F.(2) Jusrisdiction. 
[ ] Section 4.B.(1) rape) Section 10.C. 
ie Section 4.B.(2) [ ] Section 5. Licensing Tig} Section 11. 
fr] Section 4.B.(3) >, Requirements. aT , Revenue 
[ ] Section 4.B.(4) {hs Section 11.A. 
[ ] Section 4.B.(5) i yp Section 5.A. [ ] Section 11.B. 
[ ] Section 4.B.(6) [ | Section 5.B. ie: Section 11.C. 
[] Section 4.B.(7) {-] Section 5.C. ' fe} Appendix 
PAns Section 4:B:(8) ° [ e}s Section 5.D. [] Section IL.A. Audit 
[ ] Section 4,B.(9) oo ti [J _ Section II.B. 
Lh Section 4.B.(10) [ ] Section 6. Providers _. Inspection 
[ ] Section 4,B,(11) of Class IIT Gaming aid Section III. 
rT Section 4.B,(12) ~’ Equipment or Progressive 
fq Section 4:B.(13) © FIRG Devices or 1s Games’ 
[] ' Section 4.B.(14)." Sc Supplies. [] Section IV. Credit 
[| Section 4.B.(15) ‘ted Section. 6.A, ie Section V, Comps 
[] Section 4,B.(16) [dist Section 6.B. 
[ 


Section 6,C. 
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ARTICLE 138A 


Compact Negotiation 


Sec. Sec. 

11-18A-1. Short title. 11-13A-4, Submittal to committee; committee action; leg- 

11-13A-2. Definitions. islative action. 

11-13A-3. Compacts; negotiation; submission to commit- , 11-18A-5. Joint legislative committee on compacts; cre- 
tee by governor. ation; membership; authority. 


11-18A-1. Short title. 


This act [11-13A-1 through 11-13A-5 NMSA 1978] may be cited as the "Compact Negotiation 
Act". 


History: Laws 1999, ch. 252, § 1. 


11-13A-2. Definitions. 


As used in the Compact Negotiation Act: 

A. "committee" means the joint legislative committee on compacts; 

B. "compact" means a tribal-state class III gaming compact entered into between a tribe and 
the state pursuant to the federal Indian Gaming Regulatory Act and including any Syty agree- 
ment aretany. to that compact; 

C. "governor" means the governor of New Mexico; and 

D. "tribe" means an Indian nation, tribe or pueblo located in whole or in part within the state. 


History: Laws 1999, ch. 252, § 2. : Cross references. — For the federal Indian Gaming 
Regulatory Act, see 25 U.S.C,S. § 2701 et seq. 


11-13A-3. Compacts; negotiation; submission to cainnnttae by governor. 


A. A tribe, pursuant to action of its governing authority, may request the state to negotiate a 
compact or to negotiate an amendment to an approved and ere compact. The request shall be 
in writing and shall be submitted to the governor. 

B. The legislature by joint resolution or the governor may request a tribe to negotiate a com- 
pact or to negotiate an amendment to an approved and existing compact by submitting a written 
request to the chief executive officer of the tribe or a representative authorized by an sing com- 
pact to negotiate modifications to that compact. 

C. The governor may designate a representative to negotiate the terms of a compact or an 

amendment, unless a representative has been identified in the wording of the compact to be 
amended. The designation shall be written, and a copy of the designation shall be delivered or 
mailed within three days of the designation to the attorney general, the speaker of the house of 
representatives and the president pro tempore of the senate. The governor or the governor's des- 
ignated representative is authorized to negotiate the terms of a compact or amendment on behalf 
of the state, but neither the representative nor the governor is authorized to execute a compact or 
amendment on behalf of the state without legislative approval granted pursuant to the provisions 
of Section 4 [11-13A-4 NMSA 1978] of the Compact Negotiation Act: 

D. If a proposed compact or amendment is agreed upon through negotiations between the 
tribal representative and the governor's representative, it shall be prepared and submitted by the 
governor to the committee within five days of the conclusion of negotiations. The governor shall 
include in his submittal document his recommendation for approval of the proposed compact or 
amendment and comments about or analysis of its provisions. 


History: Laws 1999, ch. 252, § 3. 
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11-13A-4. Submittal to committee; committee action; legislative action. 


A. Submittal of a proposed compact or amendment occurs when the compact or amendment 
and the submittal document are received for the committee by the legislative council service. 

B. After its receipt, the committee shall review the proposed compact or amendment in a timely 
manner but no later than forty-five days from receipt and shall: 

(1) recommend approval of the proposed compact or amendment by pabiaitietadig a joint 
resolution to approve the compact or amendment to the legislature; or 

(2) by written transmittal document, propose specific modifications to the proposed com- 
pact or amendment and request the governor to resume negotiations with the tribe. 

C. If the committee proposes specific modifications to the proposed compact or amendment, 
the governor or the governor's designated representative shall resume negotiations with the tribe 
within twenty days of receipt of the transmittal document unless within that time period either 
the governor or the tribe refuses to negotiate further, in which case the governor shall notify the 
committee immediately. 

D. If negotiations are resumed pursuant to Subsection C of this section and a modified pro- 
posed compact or amendment is agreed to, the governor shall submit the modified proposed com- 
pact or amendment together with any additional analysis or recommendations to the committee. 
The approval process described in this section for the originally submitted proposed compact or 
amendment shall be followed for consideration of a proposed modified:compact or a proposed modi- 
fied amendment, except that the committee shall conduct its review in a timely manner but in not 
more than thirty days. 

EK, Within thirty days of being notified that further negotiations are refused, the committee 
shall meet to reconsider the proposed compact or amendment together with any changes agreed 
upon by the negotiating parties. The committee shall submit:to the legislature the proposed com- 
pact or amendment. and a joint resolution to approve the proposed :.compact or amendment with 
the committee's recommendation to approve it or disapprove it, or expressing no recommendation 
on the action that should be taken by the legislature, 

F. The committee may return a proposed compact or amendment with suggested mbdifivatien 
to the governor and the tribe for renegotiation no more than three times. After the third submittal 
for renegotiation, the committee shall submit to\the legislature the proposed, compact or amend- 
ment and a joint resolution to approve the proposed compact or amendment with the committee's 
recommendation to approve it or disapprove it, or expressing no:recommendation on the action 
that should be taken by the legislature. 

G. Ifthe legislature is in session when the committee makes its doubian on the Bidncadébe com- 
pact or amendment, the committee shall prepare and introduce:a joint resolution to-approve the 
proposed compact or amendment without delay after reaching its decision. The joint resolution 
shall be accompanied by the committee's recommendation to approve»or to disapprove or express- 
ing no recommendation. A joint resolution may cover more than one compact or amendment if the 
terms of the compacts or amendments are identical except for the name of the tribe and the name 
of the person executing the compact om behalf of the tribe. If a majority in each house votes to 
adopt the joint resolution, the proposed compact or amendment is approved by the legislature, and 
the governor shall execute it on behalf of the state. 

H, | If the legislature is not in session when the recommendation ofthe committee is submitted, 
the committee shall proceed pursuant to the provisions of Subsection G of this section by no later 
than the second day of the next regular or special session of the legislature. 

I. The legislature may only amend or modify the joint resolution submitted to it pursuant to 
the provisions of this section so as to correct technical errors in the text or format. Neither house 
may refer the joint resolution to a committee other than a committee of the whole in each house. 

J. Ifa request for negotiation of a compact or,;amendment is made'and the proposed compact 
or amendment is identical to a compact or amendment previously approved by the legislature ex- 
cept for the name of the compacting tribe and the names of the persons to execute the compact or 
amendment on behalf of the tribe and on behalf of the state, the governor shall approve and sign 
the compact or amendment on behalf of the state without submitting the compact for approval 
pursuant to the provisions of this section; provided that, with respect to a compact or amendment 
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approved by the first session: of the forty-eighth legislature, the request shall’ be:received by. the 
governor by no later than two hundred forty days following the date on which the compact or 
amendment was approved by the legislature, or, in thé ‘case of a request by a tribe that has not 
entered into a compact as of two hundred forty days‘following the date on which the compact or 
amendment was approved by the legislature, two hundred forty days following the date the tribe 
first executes the 2001 tribal gaming compact with the state. A compact or amendment signing by 
the governor pursuant to this subsection is deemed approved by the legislature. * . 


History: Laws 1999, ch. 252, § 4; 2007, ch. 311, § 1; Laws 2007, ch, 311, § 1 and Laws 2007, ch. 314, § 1 en- 
2007, ch. 314, § 1. acted identical amendments to this section. The section 

The 2007 amendment, effective June 15, 2007, limited was set out as amended by Laws 2007, ch. 314, § 1, See 
the time an Indian nation, tribe or pueblo may enter into 12-1-8 NMSA 1978. 


the 2007 amendments to the 2001 tribal gaming compacts, 


11-13A-5. Joint legislative committee on compacts; creation; 
membership; authority. 


A. .The joint legislative "committee on compacts" is created. Once established it shall continue 
to exist until specific action is taken by the legislature to terminate its existence. __ 

B. The committee shall consider the requirements of the federal Indian Gaming Regulatory 
Act, provisions of existing state law and the best interests of the tribes and the citizens of the state 
in considering any compact or amendment submitted to it. 

C. The committee shall have sixteen members, eight from the house of representatives and 
eight from the senate. House members shall be appointed annually by» the speaker of the house 
and senate members shall be appointed annually by the committees’ committee or, if the sen- 
ate appointments are made in the interim, by the president pro tempore after consultation with 
and agreement of a majority of the members of the committees’ committee. Members shall be ap- 
pointed from each house to give the two major political parties in each house equal representation 
on the committee. The appointing authorities shall consider appointing to the committee a Native 
American member or a member who represents a district in which Native Americans constitute a 
significant percentage of the voting age population. 

D. The president pro tempore of the senate shall designate a senate member of the committee 
to be chairman of the committee in odd-numbered years and the vice chairman in even-numbered 
years. The speaker of the house of representatives shall designate a house member of the com- 
mittee to be chairman of the committee in even- -numbered years and.the vice chairman in odd- 
numbered years. 

E. The committee shall meet at the call of the chairman to consider a compact or amendment 
submitted to it. 

F. The committee may meet during legislative sessions as needed. 

G. Staff services for the committee shall be provided by the legislative council service. 


History: Laws 1999, ch. 252, § 5. , “Gross references. — For the federal Indian Gaming 
Regulatory Act, see 25 U.S.C. § 2701 et seq. 
ARTICLE 14 
Multistate Highway Transportation Agreement 
Sec, Sec. . 
11-14-1, Enactment and joinder with other jurisdictions. 11-14-4, Statutes prescribing weight and size standards 
11-14-2, Provisions of agreement. and relating to special permits; continuation. 
11-14-83, Designated representative to cooperating com- 11-14-5... Cooperation by state agency with cooperating 
mittee; appointment, ” committee. 


11-14-6. Cooperating committee tepdrt. © 
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11- 14- 1. Enactment and joinder with other jurisdictions. 


The Multistate Highway Transportation Agreement is adopted: and entered into with all pt 
jurisdictions legally joining therein in the form substantially set forth in Section 2 [11-14-2 NMSA 
1978]. 


History: Laws 1997, ch. 191, § 1. 


11-14-2. Provisions of agreement. 
The provisions of this multistate agreement are as follows: 


MULTISTATE HIGHWAY TRANSPORTATION AGREEMENT 
ARTICLE I. FINDINGS AND PURPOSE 


(a) The participating jurisdictions find that: 

(1) Highway transportation is the major mode for movement of people and goods in the 
western states. 

(2) Uniform application of state vehicle regulations and laws may result in a reduction of 
pollution, congestion, fuel consumption, and related transportation costs, which are necessary to 
permit increased productivity. 

(b) The purposes of this agreement are to: 

(1) Adhere to the principle that each participating jurisdiction has the freedom to develop 
vehicle size and weight standards that it determines to be most appropriate to its economy and 
highway system. 

(2) Establish a system that would promote more efficient operation of vehicles traveling 
between two or more participating jurisdictions regarding necessary state government vehicle 
laws and regulations. 

~ (3) Encourage uniformity among participating jurisdictions in vehicle size and weight 
standards on the basis of the objectives set forth in this agreement when the objectives are com- 
patible with the safe operation of the vehicles on each member's highway system, and when these 
size and weight standards do not have an adverse impact on state and local highway, street or road 
maintenance programs. 

(4) Encourage uniformity, insofar as possible, of administrative procedures in the enforce- 
ment of recommended vehicle size and weight standards. . 

(5) Provide means for the encouragement and utilization of research which will facilitate 
the achievement of the foregoing purposes, with due regard for the findings set forth in paragraph 
(a) of this article. 

(6) Facilitate communication among legislators, state transportation administrators and 
commercial industry representatives in addressing the emerging highway transportation issues in 
participating jurisdictions. 


ARTICLE II, DEFINITIONS 


(a) As used in this agreement: 

(1) “Cooperating committee" means a committee composed of the designated representa- 
tives from participating jurisdictions. 

(2) "Designated representative" means a legislator or other person authorized to nPPHCREDE 
the jurisdiction. 

(3) "Jurisdiction" means a state of the United States or the District of ColaHibia? 

(4) "Vehicle" means any vehicle as defined by statute to be subject to size and weight stan- 
dards and which operates in two or more participating jurisdictions. 
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ARTICLE III. GENERAL PROVISIONS 


(a) Participation in this agreement is open to jurisdictions which subscribe to the findings, 
purpose and objectives of this agreement and which seek he tga necessary to accomplish these 
objectives. 

(b).: The particular jurisdictions, working thaaduhe their designated fepbbacnthtived: shall coop- 
erate and assist each other in achieving the Gesined goals of tas agreement pursuant to appropri- 
ate statutory authority. | 

(c) Article headings swermesionn ari shall not be deemed to govern, limit, modify, or in any 
manner affect the scope, meaning, or intent of the provisions of any article or paragraph hereof. 

(d) This agreement shall not authorize the operation of a vehicle in any participating doe suet 
tion contrary to the laws or rules or regulations thereof. 

(e) The final decisions regarding the interpretation of questions at issue inte to this agree- 
ment shall be reached by unanimous joint action of the participating jurisdictions acting through 
their designated representatives: Results of all such actions shall be in writing. } 

(f) This agreement may be amended by unanimous joint action of the participating jurisdic- 
tions acting through their designated representatives. eave amendments shall be in writing and 
shall become a part of the agreement. 

(g) Any jurisdiction entering this agreement shall be iatid each of the other participating juris- 
dictions with a list of any of its restrictions, conditions, or limitations on the general tern of this 
agreement. 

-(h) Any diviartiaiom may ay a member of this agreement by signing orf accepting the 
terms of the agreement. | 


ARTICLE IV. COOPERATING COMMITTEE 


(a) Each participation jurisdiction shall have two designated representatives. Pursuant to 
paragraph (b) of Article III, the representatives of the participating jurisdictions shall constitute 
the cooperating committee which shall have the power to: 

(1) Collect, correlate, analyze, and evaluate information resulting or derivable from re- 
search and testing activities in relation to vehicle size, vehicle weight-related matters, highway 
safety and bridge maintenance problems caused by heavy vehicles. 

(2). Recommend and encourage the undertaking of research and testing in any aspect of 
vehicle size and weight or related matter when in their collective judgment, appropriate or suf- 
ficient research or testing has not been undertaken. 

(3) _Recommend changes in law-.or policy, including the compatibility of laws and unifor- 
mity of rules and regulations which would assist effective governmental action or coordination in 
the field of vehicle size and weight-related matters. 

(4) Recommend improvements in highway operations, in eiird teak dafisty and in state ad- 
ministration of highway transportation laws. 

(5) Perform functions necessary to facilitate the purposes of this agreement. 

(b) Each designated representative ofa participating jurisdiction shall be entitled to one vote 
only. No action of the committee shall be approved unless a majority of the designated representa- 
tives of the participating jurisdictions are in favor thereof. 

(c) The committee shall meet at least once annually and shall elect, from among its members, 
a vice chairman and a secretary. 

(d) The committee shall submit annually to the legislature of each participating jurisdiction 
a report setting forth the work of the committee during the preceding year and including recom- 
mendations developed by the committee. The committee may submit such additional reports as it 
deems appropriate or desirable. 


4 
1 
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_ ARTICLE V. OBJECTIVES OF THE 
elope pase J J reine tinge 


The partikioating a urtial ene hare declare tints af 

(a) It is’ theobjective of the»participating jurisdictions to obtain safer, more siSnowlical 
transportation by:motor vehicles among the participating jurisdictions and to obtain more effi- 
cient and more economical transportation by motor vehicles between and among the‘participating 
jurisdictions by-encouraging the adoption of standards that will, as‘minimums, allow:the operation 
on all state highways, except those determined through engineering evaluation to be inadequate, 
with a single-axle weight not in excess of twenty thousand pounds, a tandem-axle weight not in 
excess of thirty-four thousand pounds, and a gross vehicle or Stag ag eEbet notin excess of 
that resulting from application of the formula: fia 


W=500 omg 1)) +! /12N + 36) ae 


W=maximum weight in pounds seftasollen on any group of two or more axles ddipntad to eve acral 
five hundred pounds; L=distance in feet between the extremes of any group of two or.more con- 
secutive axles; and N=number of axles in group under consideration. 

(b) It is the further objective of the participating jurisdictions that the sbonttite of a ve- 
hicle, or combination of vehicles pursuant in interstate commerce to the objectives stated in para- 
gtaph (a) of this article be authorized: under special permit authority by each participating juris- 
diction for vehicle combinations in excess of the statutory weight of eighty thousand: pounds ‘or 
statutory lengths. 

(c) It is the further objective of the participating jurisdictions to facilitate and expedite 
the operation of any vehicle, or combination of vehicles, among the participating jurisdictions. To 
that end the participating jurisdictions hereby agree, through their designated representatives, to 
meet and cooperate in the consideration of vehicle size weight-related matters including; but.not 
limited to, the development of uniform enforcement procedures; additional vehicle size and weight 
standards; operational standards; agreements: or compacts to facilitate regional application and 
administration of vehicle size and weight standards; uniform permit procedures; uniform applica- 
tion forms; rules and regulations for the operation of vehicles, including equipment requirements, 
driver qualifications, and operating practices; traffic safety and highway mvaanenanee, and such 
other matters as may be pertinent: 

(d) The cooperating committee may redeilelialil that the participating fieriddiciaonls jointly 
secure congressional approval of this agreement and, specifically; of the vehicle size and veo 
standards set forth in paragraph (a) of this article. flu ¥ 

(e) Itis the further objective of the participating jurisdictions to: pg 

(1). Establish transportation laws and regulations to meet regional needs and to poe: 
mote an efficient, safe and compatible transportation network. 

(2) Develop standards that facilitate the most efficient and eriviroriméhtally anita 
operation of vehicles'on highways; consistent with and in recognition of principles of highway 
safety. . 
(3) Establish programs to increase productivity and reduce congestion, fuel consump- 
tion and related transportation costs'and enhance air quality through the uniform appligation of 
state vehicle regulations and laws. ) 


ARTICBE VI. HOUR: INTO FORCE AND WITHDRAWAL 


(a) This beanait shall ben in force in the State of New Méxick when enacted into law by two 
or more jurisdictions. Thereafter, this agreement shall become effective as to any other jurisdiction 
upon its enactment thereof, except as otherwise provided in paragraph (g) of Article ITI. 

(b) Any participating jurisdiction may withdraw from this agreement by enacting a statute 
repealing the same, but no such withdrawal shall take effect until 30 days after the designated 
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representative of the withdrawing jurisdiction has given notice in writing of the withdrawal to all 
the other participating jurisdictions. 


ai 


ARTICLE VII. CONSTRUCTION AND SEVERABILITY 


(a) This agreement shall be liberally construed so as to effectuate the purposes thereof. 

(b) The provisions of this agreement shall be severable and if any phrase, clause, sentence, or 
provision of this agreement is declared to be contrary to the constitution of any participating juris- 
diction or of the United States, or the applicability thereof to any government, agency, person, or 
circumstance is held invalid; the validity of the remainder of this agreement shall not be affected 
thereby. If this agreement shall be held contrary to the constitution of any jurisdiction participat- 
ing herein, the agreement shall remain in full force and effect as to the remaining participating 
jurisdictions and in full force and effect as to the jurisdictions affected as to all severable matters, 


ARTICLE VIII. FILING OF DOCUMENTS » 


(a) A copy of this agreement, its amendments, and rules and regulations promulgated there- 
under and interpretations thereof, shall be filed in the highway department of each participating 
jurisdiction and shall be made available for review. by interested parties. : 


History: Laws 1997, ch. 191, § 2; 2001, ch. 25, § 1. of the" following "a majority of the"; in Paragraph (d) 

The 2001 amendment, effective June 15, 2001, deleted "not later than November 1" preceding "a re- 
added Subparagraph (b)(6) of Article I, added Item (a) port setting forth" and deleted the last sentence, which 
(1) to Article II and renumbered the remaining items stated to whom copies of the committee report should 
accordingly; in Article IV, Paragraph (a), inserted the be made available; rewrote Article V; and in Paragraph 
first sentence, deleted "designated" preceding " repre- (a) of Article VI, deleted "for a period of three years" 
sentatives” and substituted "the cooperating" for "a" in following "New Mexico" and deleted the former final 
the second sentence; and added Subparagraphs (4) and sentence which provided for the Secretary of Highway 
(5); in Paragraph (b) inserted "designated representa- and Transportation's recommendation on whether or 
tive of a" following "Each", substituted "approved" for not to continue the agreement. 


"binding" and inserted "designated representatives 


11-14-3. Designated representative to cooperating committee; 
appointment. 


The process for selecting the designated representatives to the cooperating committee shall be 
established by law pursuant to this section as follows: 

A. the persons authorized to represent the state as the designated representatives to the coop- 
erating committee shall be the chair of the standing senate corporations and transportation com- 
mittee and the chair of the house transportation committee or a legislator or state agency official 
that the chair designates; and 

B. the chairs designated in Subsection A of this section shall also designate one alternate des- 
ignated representative who shall also be a legislator or state agency official to serve in the absence 
of the designated chair. 


History: Laws 1997, ch. 191, § 3; 2001, ch. 25, § 2. appointed by the speaker of the house of representatives 
The 2001 amendment, effective June 15, 2001, deleted and the president pro tempore of the senate, and inserted 
the former provisions of this section, which stated that the present provisions. 


the designated representative or his alternate be jointly 


11-14-4. Statutes prescribing weight and size standards and relating to 
special permits; continuation. 


All statutes prescribing weight and size standards and all statutes relating to special permits 
shall continue in effect until amended or repealed. 


History: Laws 1997, ch. 191, § 4. 


729 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


11-14-5 INTERGOVERNMENTAL AGREEMENTS AND AUTHORITIES 11-16-1 


11-14-5. Cooperation by state agency with cooperating committee. 


Any state agency may cooperate with and assist the cooperating committee machine the scope of 
its authority. 9 iA MO} ean 4 


History: Laws 1997, ch. 191, § 5. 


11- 14- 6. Cooperating committee report. 


A copy of the report cuhoaitied to the legislature pursuant to patagriph (d) of ‘Anttieles IV of the 
Multistate: Highway Transportation Agreement shall also be:submitted to the state highway and 
transportation department. All notices required bythe cooperating committee .bylaws shall be 
given to the'designated representative or his alternate. | 


History: Laws 1997, ch. 191, § 6. 


ARTICLE 15 
Emergency Management Assistance Gomipaet 
Sec. . Sec. 
11-15-1. Recompiled, © | 11-15-2. Recompiled. 


11-15-1. Recompiled. 


Recompilation. — Laws 2005, ch. 22, § 4 recompiled 
former 11-15-1 NMSA 1978 as 12-10-14 NMSA 1978, ef- 
fective July 1, 2005. 


11-15-2. Recompiled. 


Recompilation. — Laws 2005, ch. 22, § 4 recompiled 
former 11-15-2 NMSA 1978 as 12-10-15 NMSA 1978, ef- 
fective July 1, 2005. 


ARTICLE 16 


e e ® ; : “ 

Wildlife Violator Compact 
Sec. Sec. , 
11-16-1. Short title. : 11-16-8. Compact administrator procedures. ~ 
11-16-2, Adoption and text of compact. 11-16-9.. Entry into Wildlife Violator Compact and with- 
11-16-3. Definitions, drawal. 
11-16-4, Procedures for issuing state citations. 11-16-10. Amendments to the Wildlife Violator Compact. 
11-16-5, Procedure for home state. 11-16-11. Licensing authority; nbaeoece: dha expenses, 
11-16-6. Reciprocal recognition of suspension. : 11-16- 12; Construction and severability. : ; 
11-16-7, Applicability of other laws. 


11-16-1. Short title. 
This act [11-16-1 through 11-16-12 NMSA peli fia be cited as the "Wildlife Violator Compact". 


History: Laws 2001, ch. 101, § 1. Effective Hato — oe 2001, sa 101, § 18 made the 
Wildlife Violator Compact effective July 1, 2001. 
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11-16-2. Adoption and text of compact. 


A. The participating states find that: 

(1).. wildlife resources are managed in trust by the respective states for the benefit of all of 
their residents and visitors; 

(2) the protection of the wildlife resources of a'state is materially affected by the degree of 
compliance with its statutes, laws, ordinances and administrative rules relating to the manage- 
ment of those resources; 

(3) the preservation, protection, management and restoration we wildlife contributes im- 
measurably to the aesthetic, recreational and economic aspects of the natural resources of a state; 

(4) wildlife resources are valuable without regard to political boundaries; therefore, a per- 
son should be required to comply with wildlife preservation, protection, management and restora- 
tion laws, ordinances and administrative rules of a participating state as a condition precedent to 
the continuance or issuance of a license to hunt, fish, trap or possess wildlife; 

(5) violation of wildlife laws interferes with the management of wildlife resources and may 
endanger the safety of persons and property; 

(6) the mobility of many wildlife violators Hecdssitatsé the maintenance of channels of 
communication among the various states; 

(7) usually, a person who is cited for a wildlife violation in a state other than his home 
state: 
(a) is required to post collateral or bond to secure appearance for a trial at a later date; 
(b) is taken directly into custody until collateral or bond is posted; or 
(c) is taken directly to court for an immediate appearance; ¢ 

(8) the purpose of the enforcement practices set forth in Paragraph (7) of this subsection is 
to ensure compliance with the terms of a wildlife citation by the cited person who, if permitted to 
continue on his way after receiving the citation, could return to his home state and disregard his 
duty under the terms of the citation; 

(9) in most instances, a person receiving a wildlife citation in his home state is permitted 
to accept the citation from the wildlife officer at the scene of the violation and immediately con- 
tinue on his way after agreeing or being instructed to comply with the terms of the citation; 

(10) ‘the practices described in Paragraph (7) of this subsection cause unnecessary incon- 
venience and, at times, hardship for a person who is unable to post collateral, furnish a bond, 
stand trial or pay a fine at that time and is therefore compelled to remain in custody until some 
alternative arrangement is made; and 

(11) the enforcement practices described in 1 Paragraph (7) of this subsection consume an 
undue amount of enforcement time. 

B. Itis the policy of the participating states to: 

(1) promote compliance with the statutes, laws, ordinances and administrative rules relat- 
ing to the management of wildlife resources in the respective states; 

(2) recognize the suspension of wildlife license privileges of a person whose license privi- 
leges have been suspended by another participating state and treat the suspension as if it had 
occurred in the home state; 

(8) allow a person, except as provided in Subsection B of Section 4 [11-16-4 NMSA 1978] of 
the Wildlife Violator Compact, to accept ‘a citation and, without delay, proceed on his way, whether 
or not the person is a resident of the state in which the citation was issued; provided that the per- 
son's home state is a participating state in the Wildlife Violator Compact; 

(4) report to the appropriate participating state, as provided in the compact manual, a 
conviction recorded against a person whose home state was not the issuing state; 

(5) allow a home state to recognize and treat convictions recorded against its residents, 
which convictions occurred in another participating state, as though they had occurred in the 
home state; 

(6) cooperate to the fullest extent with other estes ltas states in enforcing patithtlane with 
the terms of citations issued by one participating state to residents of another participating state; 

(7) maximize effective use of law enforcement personnel and information; and 

(8) assist court systems in the efficient disposition of wildlife violations. 
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History: Laws 2001, ch. 101, § 2. an inapplicable section of 17-2A-3 NMSA 1978 and violated 
Effective dates. — Laws 2001, ch. 101, § 13 made the the Interstate Wildlife Violator Compact, 11-16-1 fo =12 
Wildlife Violator Compact effective July 1, 2001. NMSA 1978, the district court did not err in reversing the de- 
partment's decision, because the evidence in this case estab- 

ANNOTATIONS lished that the actions of the Arizona commission on which 


the department relied to deny respondent a license are akin 
the New Mexico department of game and fish (department) to a suspension, rather than a revocation, and therefore the 
denied Reraniente euoienen fF a New Mexico outfitter's department erroneously applied 17-2A-3(C)(2) NMSA 1978. 
license pursuant to 17-2A-3(C)(2) NMSA 1978, which pre- An applicant whose license has been taken away for a speci- 
cludes an individual from working as a registered outfitter fied period of time or until the applicant comes into compli- 
if the person has had a guide or outfitter license revoked in ance with the requirements established by game and fish is 
another state, and where the district court.reversed the deci- subject to the provision of 17-2A-3(C)(3) NMSA 1978. N.M. 


sion of the department, finding that the department applied Dep tof Game & Fish v. Rawlings, 2019-NMCA-018. 


"Revocation" and "suspension" construed. — Where 


11-16-38. Definitions. 


As used in the Wildlife Violator Compact: 

A. "citation" means a summons, complaint, summons and evabia vt ticket, penalty assess- 
ment or other official document issued to a person by a wildlife officer or other peace officer for a 
wildlife violation, which contains an order requiring the person to respond; 

B. "collateral" means cash or other security deposited to secure an appearance for trial in con- 
nection with the issuance by a wildlife officer or other peace officer of a citation; 

C. "compliance" with respect to a citation means the act of answering a citation through an ap- 
pearance in a court or tribunal or through the payment of fines, costs and surcharges; 

D. "conviction" means a conviction, including a court conviction, for an offense related to the 
preservation, protection, management or restoration of wildlife, that is prohibited by state stat- 
ute, law, ordinance or administrative rule, "Conviction" also includes the forfeiture of bail, bond 
or other security deposited to secure appearance by a person charged with having committed the 
offense, the payment of a penalty assessment, a plea of nolo contendere and the imposition of a 
deferred or suspended sentence by the court; 

E. "court" means a court of law, including a magistrate court; 

F. "home state" means the state of primary residence of a person; 

G. "issuing state" means the participating state that issues a citation to the violator; 

H, "license" means a license, permit or other public document that conveys to a person to whom 
it was issued the privilege of pursuing, possessing or taking wildlife regulated by statute, law, or- 
dinance or administrative rule of a participating state; 

I, "licensing authority" means the department or division within each participating state that 
is authorized by law to issue or approve licenses or permits to hunt, fish, trap or possess wildlife; 

J. "participating state" means a state that enacts legislation to. become a member of the Wild- 
life Violator Compact; 

K. "personal recognizance" means an agreement by a person made at the time of issuance of a 
citation that the person will comply with the terms of the citation; 

L. "state" means a state, territory or possession of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, the provinces of Canada and other countries; 

M.. "suspension" means a revocation, denial or withdrawal of license privileges, ed oa the 
privilege to apply for, purchase or exercise the benefits conferred by a license; 

N.. "wildlife" means species of animals, including mammals, birds, fish, reptiles, amphibians, 
mollusks and crustaceans, which are protected: or otherwise regulated by statute, law, ordinance 
or administrative rule in a participating state. Species included in the definition of "wildlife" vary 
from state to state and determination of whether a species is "wildlife" for the purposes of the 
Wildlife Violator Compact shall be based on local law; 

O. "wildlife law" means a statute, law, ordinance or administrative rule developed and enacted 
for the management and use of wildlife resources; 

P. _ "wildlife officer means an individual authorized by a participating state to issue a vaitation: 
and 
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Q. "wildlife violation" means a cited violation of a statute, law, ordinance or administrative 
rule developed and enacted for the management and use’ of wildlife resources. 


History: Laws 2001, ch. 101, § 3. Effective dates. — Laws 2001, ch. 101, § 13 made the 
Wildlife Violator Compact effective July 1, 2001. 


11-16-4. Procedures for issuing state citations. 


A, When issuing:a citation for a wildlife violation, a wildlife officer shall issue a citation to a 
person whose home state is another participating state in the same manner as if the person were 
a resident of the issuing state and shall not require the person to post collateral to secure appear- 
ance, subject to the exceptions set forth in Subsection B of this section; provided that the wildlife 
officer receives the personal recognizance of the Pome that he will comply with the terms of the 
citation. 

B. Personal recognizance is acceptable: 

(1) ifnot prohibited by local law or the compact manual; and 
(2) if the violator provides adequate proof of identification to the wildlife officer. 

C. Upon conviction or failure of a person to comply with the terms of a citation, the appropri- 

ate official shall report the conviction or failure to comply to the licensing authority of the issuing 
state. The report shall be made in accordance with procedures specified by the issuing state and 
shall contain:information as specified in the compact manual as minimum requirements for effec- 
tive processing by the home state. . 
..D. Upon receipt of the report of a conviction or noncompliance pursuant.to Subsection C of this 
section, the licensing authority of the issuing state shall transmit to the licensing authority of the 
home state of the violator the information in the form and with the content as prescribed in the 
compact manual: | 


History: Laws 2001, ch. 101, § 4. Effective dates. — Laws 2001, ch. 101, § 18 made the 
Wildlife Violator Compact effective July 1, 2001. 


11-16-5. Procedure for home state. 


A. Upon receipt of a report from the licensing authority of an issuing state reporting the failure 
of a person to comply with the terms of a citation, the licensing authority of the home state shall: 

(1) notify the person; 

(2) initiate a pushenso® action in accordance with the home: state's suspension proce- 
dures; and. 

(3) suspend the person's license enivilaach until satisfactory aide of compliance with 
the terms of the citation has been furnished by wet issuing state to the home state licensing au- 
thority. 

B. Due process Pifoguard? shall be accorded to Aes violators. 

C. Upon receipt of a report of conviction from the licensing authority of the issuing giste) the 
licensing authority of the home state shall enter the conviction as though it occurred in the home 
state for the purposes of the suspension of license privileges. 

D... The licensing authority of the home state shall: 

_ (1) maintain a record of actions taken; and 
(2) make reports to issuing states as provided in the compact manual. 


. History: Laws 2001, ch. 101, § 5. Effective dates. — Laws 2001, ch, 101, § 13 made the 
Wildlife Violator Compact effective July 1, 2001. 


11-16-6. Reciprocal recognition of suspension. 
A. »A participating state shall recognize the suspension of license privileges of a person byt an- 
other participating state as though the violation resulting in the suspension: 
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(1) had occurred in the home state; and 


INTERGOVERNMENTAL AGREEMENTS AND AUTHORITIES 


11-16-8 


(2) could have been the basis of the suspension of sebed privileges in ihe meet state, 
-B. A participating state shall communicate suspension information to other participating 
states in the form and with the content as contained in the compact manual. in 8 EE 


History: Laws 2001, ch. 101, § 6. 
Effective dates. — Laws 2001, ch. 101, § 18 made the 
Wildlife Violator Compact effective July 1, 2001. 


ANNOTATIONS . 


mee taucion" and "suspension" conwte red + Where 
the New Mexico department of game and fish.(depart- 
ment) denied respondent's application for a New Mexico 
outfitter's license pursuant to 17-2A-3(C)(2) NMSA 1978, 
which precludes an individual from working as.a regis- 
tered outfitter if the person has had a guide or outfitter 
license revoked in another state, and where the district 


the department applied an inapplicable section of 17-2A-3 

NMSA 1978 and violated the Interstate, Wildlife Violator 
Compact, 11-16-1 to-12 NMSA 1978, the district court did . 
not err in reversing the department's decision, because 
the evidence in this case established that the actions of 
the Arizona.commission on which the department relied 
to deny respondent a license are akin to a suspension, 
rather than a revocation, and therefore the department 
erroneously applied 17-2A-3(C)(2) NMSA 1978. An appli- 
cant whose license has been taken away for a specified 
period of time or until the applicant comes into compli- 


’ ance with the requirements established by game and fish 


is subject to the provision of 17-2A-3(C)(3) NMSA 1978. 


court reversed the decision of the separenene finding that N.M. Dep't of Game & Fish v. Rawlings, 2019-NMCA-018. 


11-16-7, Applicability of other laws. 


Except as exprasbly required by provisions. of et 5 Wildlife Violator Compact, nothing herein 
shall be construed to affect the right of a participating state to apply its'laws relating to license 
privileges to a person or circumstance or to invalidate or prevent an agreement or other coopera- 
tive arrangement between a participating state and a 2 nonparticipating state concerning wildlife 
law So tage ts 


Effective dates. — Laws 2001, ch. 101, § 13:made the 


History: Laws 2001, ch. 101, § 7. 
Wildlife Violator Compact effective July 1, 2001. 


11-16-8. Compact administrator procedures. 


A. Aboard of compact administrators is established to:.. 
(1) administer the provisions of this compact; and 
(2) ‘serve as a governing body for the resolution of all matters aie to the operation of 
the Wildlife Violator Compact. 

B. The board shall be composed of one representative, to be otha as the! Ware: administra- 
tor", from each of the participating states. 

C. A compact administrator shall be appointed by the read of the licensing wathodite of each 
participating state and shall’serve and:be subject to removal i in accordance with the laws of the 
state he represents. aby 

D. A compact administrator may provide for the discharge of ad dutieg me the Serfietintile 
of his functions by an alternate. 

EK. An alternate shall not be entitled to serve Ariba written aoe ed of his identity pee 
been given to the board of compact administrators. 

F. Each member of the board of compact administrators shall be entitled to one vote. 

G. An action of the board of compact administrators shall not be binding unless taken at a 
meeting at which a majority of the total number of the board's votes are cast in favor thereof. 

H. Action by the board of compact administrators shall be taken only at a meeting at which a 
majority of the participating states are represented. 

I. . The board of compact administrators: shall elect annually from its membership a chairman 
and vice chairman. 

J. The board of compact administrators shall adopt bylaws not inconsistent with the provisions 
of the Wildlife Violator Compact or the laws of a participating state for the conduct of its business 
and shall have the power to amend and rescind its bylaws. 

K.. The board of compact administrators may accept for its purposes tered functions ‘under the 
Wildlife Violator Compact donations and grants of money, equipment, supplies, materials and 
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services, conditional or otherwise, from any state, the United States or a governmental agency, and 
may receive, use and dispose of the donations and grants. 

L. The board of compact administrators may contract with, or accept services or personnel 
from, a governmental or intergovernmental agency, individual, firm, corporation or a private non- 
profit organization or institution. 

M. The board of compact administrators shall formulate all necessary procedures and develop 
uniform forms and documents for administering the provisions of the Wildlife Violator Compact. 
All procedures sie forms adopted pursuant to board action shall be contained i in a compact man- 
ual. 


History: Laws 2001, ch. 101, § 8. Effective dates. — Laws 2001, ch. 101, § 138 made the 
Wildlife Violator Compact effective July 1, 2001. 


11-16-9. Entry into Wildlife Violator Compact and withdrawal. 


A. The Wildlife Violator Compact shall become effective at the time it is adopted in substan- 
tially similar form by two or more states. 

B. Entry into the Wildlife Violator Compact shall be made by resolution of ratification by the 
authorized officials of ja applying state and submitted to the chairman of the board of compact 
administrators. 

C. The resolution shall substantially be in the form and content as provided i in the cya baee 
manual and shall include the following: 

(1) acitation of the authority from which the state is empowered to become a party to the 
Wildlife Violator Compact; 

(2) an agreement of compliance with the terms and provisions of this compact; and 

(3) an agreement that compact entry is with all states participating in the Wildlife Viola- 
tor Compact and with all additional states that legally become a party to the Wildlife Violator 
Compact. 

D. The effective date of entry shall be specified by the applying state but shall not be less than 
sixty days after notice has been given to each participating state that the resolution from the ap- 
plying state has been received: 

(1) by the chairman of the board of compact administrators; or 
(2) by the secretary of the board of compact administrators. 

E. A participating state may withdraw from participation in the Wildlife Violator Compact by 
official written notice to each participating state, but withdrawal shall not become effective until 
ninety days after the notice of withdrawal is given. No withdrawal of any state shall affect the 
validity of the Wildlife Violator Compact as to the remaining participating states. 


History: Laws 2001, ch. 101, § 9. Effective dates. — Laws 2001, ch. 101, § 18 made the 
Wildlife Violator Compact effective July 1, 2001. 


11-16-10. Amendments to the Wildlife Violator Compact. 


A. The Wildlife Violator Compact may be amended from time to time. Amendments shall be 
presented in resolution form to the chairman of the board of compact administrators and shall be 
initiated by one or more participating states. 

B.. Adoption of an amendment shall require endorsement.by all Harteipatiae states and shall 
become effective thirty days after the date of the last endorsement. 

C,. Failure of a participating state to respond to the chairman of the board of compact Dr bee 
istrators within one hundred twenty days after receipt of a proposed amendment shall constitute 
endorsement thereof. 


History: Laws 2001, ch. 101, § 10. : Effective dates. — Laws 2001, ch, 101, § 13 made the 
Wildlife Violator Compact effective July 1, 2001. 
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11-16-11. Licensing authority; administrator; expenses." 


A. The department of game and fish is designated as the licensing authority in New Mexico for 
the purposes of the Wildlife Violator, Compact. 

B. The director of the department of game and fish shall furnish to the ctheeensnerz authorities 
of the participating states any information or documents reasonably necessary to facilitate the 
administration of the Wildlife Violator Compact, 

C. The compact administrator shall not be entitled to any additional compensation for aus ser- 
vice as the compact administrator, but shall be entitled to expenses incurred in connection with 
his duties and responsibilities as compact administrator in the same manner as for expenses in- 
curred in connection with other. duties or responsibilities of his office or employment. 


History: Laws 2001, ch. 101, § 11. Effective dates. — Laws 2001, ch. 101, § 18 made the 
Wildlife Violator Compact effective July 1, 2001. 
. . i i 


11-16-12. Construction and severability. 


A. The Wildlife Violator Compact shall be liberally construed so as to effectuate the purposes 
stated herein. Ee 

B. The provisions of the Wildlife Violator Compact shall be severable and if a phrase, clause, 
sentence or provision of that compactiis declared to be contrary to the constitution of a participat- 
ing state or of the United States, or the applicability thereof to a government, agency, individual 
or circumstance, is held inyalid, the validity of the remainder of the compact shall not be affected 
thereby. 

C. Ifthe Wildlife Violator Compact is held contrary to the constitution of a se fernpeteryt oe state, 
the compact shall remain in full force and effect.as to the remaining states and in full force and 
effect as to the participating state affected regarding all severable matters. 


History: Laws 2001, ch. 101, §.12. Effective dates. — Laws 2001, ch. 101, § 13 made the 
. Wildlife Violator Compact effective July 1, 2001. 
ARTICLE 17 
Rights of Way Agreements with Navajo Nation, 
Sec. See. ti ry 
11-17-1. Legislative findings. — 11-17-2. Agreements relating to jurisdiction on highways 
and rights of way through Navajo Nation 


tribal land. 


11-17-1. Legislative findings. 


The legislature finds that; | 

A. due to the United States supreme uate decision in erate v, A- 1 Contractors, there is uncer- 
tainty in the allocation of jurisdiction between the state and a tribe within rights of way granted 
to the state by a tribe, and all future road projects through’ tribal land are put in sieeseat & of being 
postponed, delayed or left unresolved; 

B. New Mexico has entered into agreements with the Navajo Nation through the state police and 
various counties to resolve issues of jurisdiction in law enforcement as well as many other areas; 

C.:' New Mexico has traditionally negotiated right-of-way agreements for either a definite term 
or for the life of the highway; 

D. the state land office has negotiated regarding easements permitted chives state land, and 
the terms of those agreements are either for the life of the highway or for a fixed term that is not 
permitted to exceed thirty-five years; 
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EK. the state highway:and transportation department has Sy RFI and agreed to pay Indian 
nations for easements through Indian lands in the past; 
' KF. New Mexico wants to foster and develop improved Pacaieven er -to- <n eae as be- 
tween the Navajo Nation and the state; and 
G. New Mexico desires to resolve the uncertainty presented by the Strate fescue dtertins 
jurisdiction within grants of rights of way by the Navajo Nation and to reconcile questions regard- 
ing the granting of rights of way through negotiation with the Navajo Nation. 


History: Laws 2001, ch. 210, § 1. Compiler' s notes, — Strate v. A-1 Contractors, re- 
ferred to in Subsections A and G, appears as 520 US: 438, 
117 S. Ct. 1404, 137 L. Ed2d 661 (1997). 


11-17-2. Agreements relating to jurisdiction on highways and rights of | 
way through Navajo Nation tribal land. 


The agencies of the state that are involved in constructing highways, providing law enforcement 
or providing emergency services along the state highways that cross over Navajo Nation land shall 
initiate negotiations with the Navajo Nation for the purpose of entering into cooperative agree- 
ments, if none exist, to provide for: 

A. the coordination of law enforcement and emergency services required to ensure the health 
and safety of travelers on the state highways on rights of way granted to the state highway and 
transportation department by the Navajo Nation; and 

B. the areas of shared jurisdiction between the various state agencies and the Navajo Nation, 
the areas of jurisdiction that are the sole responsibility of the state agency and the areas of juris- 
diction that are the sole responsibility of the Navajo Nation regarding the provision of services 
in the rights of way granted to the state highway and transportation department by the Navajo 
Nation. 


History: Laws 2001, ch. 210, § 2. For the Tribal Infrastructure Act, see 6-29- 1 to 6-29-9 


Cross references. — For state-financed Navajo Nation NMSA 1978. 
capital projects, see,6-28-1 to 6-28-8 NMSA 1978. 
ARTICLE 18 
State-Tribal Collaboration Act 
Sec. Sec. 
11-18-1. - Short title, . , 11-18-4, Piccusdl summit; training of state employees; an- 
11-18-2. Definitions. nual reports. 
11-18-3. Collaboration with Indian nations, tribes or 11-18-5. Anent of action. 
pueblos. 


11-18-1. Short title. 
This act may be cited as the "State-Tribal Collaboration Act", 


’ 


History: Laws 2009, ch. 15, § 1. Severability. — Laws 2009, ch. 15, § 6 provided for the 


Eniergency clauses. — Laws 2009, ch. 15, § 7 con- severability of the act if any part or application thereof is 
tained an emergency clause and was approved March 19, held invalid. 
2009. 


11-18-2. Definitions. 


As used in the State-Tribal Collaboration Act: 
~ A. "American Indian or Alaska Native" means: 
(1) individuals who are members of any federally recognized Indian tribe, nation or pueblo; 
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(2) individuals who would meet the definition of "Indian" pursuant to 18 USC 1153; or 
(3) individuals who have been deemed eligible for services and programs provided to 
American Indians and Alaska Natives by the United States pe health wee es the bureau of 
Indian affairs or other federal programs; 
B. "Indian nation, tribe or pueblo" means any federally recognized radia nation, tribe or 
pueblo: located: mnelly or partially in New Mexico; and 
C. "state agency" means an agency, department or office of the state of New Mexico that is 
cabinet-level. 


History: Laws 2009, ch. 15, § 2. Severability. — Laws 2009, ch. 15, § 6 provided for the 


Emergency clauses. — Laws 2009, ch. 15, § 7 con- severability of the act if any part or application thereof is 
tained an emergency clause and was approved March 19, held invalid. 
2009. 


11-18-3. Collaboration with Indian nations, tribes or pueblos. 


A. By December 31, 2009, every state agency shall develop and implement a policy that: 

(1) promotes effective communication and collaboration between the state agency and In- 
dian nations, tribes or pueblos; 

_. (2). promotes positive government-to-government relations between the state and Indian 

nations, tribes or pueblos; 

(3) promotes cultural competency in providing effective services to American Indians or 
Alaska Natives; and 

(4) establishes a method for notifying employees of the state agency of the provisions of the 
State-Tribal Collaboration Act and the policy that the state agency adopts pursuant to this section. 

B. In the process of developing the policy set forth in Subsection A of this section, state agen- 
cies shall consult with representatives designated by the Indian nations, tribes or pueblos. | 

C. A state agency shall make a reasonable effort to collaborate with Indian nations, tribes or 
pueblos in the development and implementation of policies, agreements and programs of the state 
agency that directly affect American Indians or Alaska Natives. 

D. The Indian affairs department shall maintain for public reference an updated list of the 
names and contact information for the chief executives of the Indian nations, tribes or pueblos and 
for the state agency tribal liaisons. 

K. Every state agency shall bias Sah a tribal liaison, who reports directly to the office of the 
head of the state agency, to: 

(1) assist the head of the state agency with developing and ensuring the implementation 
of the policy as set forth in Subsection A of this section; 

(2) “serve as a contact person who shall maintain ongoing communication between the 
state agency and affected Indian nations, tribes or pueblos; and 

(3) ensure that training is provided to the staff of the state agency as set forth in Subsec- 
tion B of Section 4 [11-18-4 NMSA 1978] of the State-Tribal Collaboration Act. Nothing in this 
subsection shall preclude tribal liaisons from providing or facilitating additional training. 


History: Laws 2009, ch. 15, § 3. Severability. — Laws 2009, ch. 15, § 6 provided for the 
Emergency clauses. — Laws 2009, ch. 15, § 7 con- severability of the act if any part or application thereof is 
tained an emergency clause and was approved March 19, held invalid. 
2009. 


11-18-4. Annual summit; training of state employees; annual reports. 


A. At least once a year, during the third quarter of the state's fiscal year, the governor shall 
meet with the leaders of Indian nations, tribes and pueblos in a state-tribal summit to address is- 
sues of mutual concern. 

B. All state agency managers and employees who have ongoing regia ome with Indian 
nations, tribes or pueblos shall complete a training provided by the state personnel office with as- 
sistance from the Indian affairs department, which training supports: 
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(1) the promotion of effective: communication and collaboration between state agencies 
and Indian nations, tribes or pueblos; 

(2) the development of positive state-tribal government-to-government relations; and 

(3) cultural competency: in providing effective services to American Indians or Alaska Na- 
tives. 

C. No facen “ng July 31 of every year, a state agency shall submit a report to the hadlint affairs 
department on the activities of the state agency pursuant to the State-Tribal Collaboration Act, 
and the Indian affairs. department shall compile all such reports for Artistes to the governor and 
to the ose negra The report shall include: . 

(1). the policy the state agency adopted pursuant to the State- Tribal Collaboration Act; 

(2) the names of and contact information for the individuals in the state agency who are 
responsible for developing and implementing programs of the state agency that directly affect 
American Indians or Alaska Natives; 

(8) the current and planned efforts of the state agency to oe the policy set forth in 
Subsection A of Section 3 [11-18-3 NMSA 1978] of the State-Tribal Collaboration Act; 

(4) acertification by the state personnel office of the number of managers and employees 
of each state agency who have completed the training required by Subsection B of this section; 

(5) a description of current and planned programs and services provided to or directly af- 
_fecting American Indians or Alaska Natives and the amount of funding for each program; and 

(6) the method the state agency established for notifying employees of the state agency of 
the provisions of the State-Tribal Collaboration Act. . 


History: Laws 2009, ch. 15, § 4. Severability. — Laws 2009, ch. 15, § 6 provided for the 
Emergency clauses. — Laws 2009, ch. 15, § 7 con- .. severability of the act if any part or application thereof is 
tained. an emergency clause and was approved March 19, held invalid. 
2009: bail 


11-18-5., Right of action. 


Nothing in the State-Tribal Collaboration Act creates a right of action against a state agency or 
a right of review of an action of a state agency. 


History: Laws 2009, ch. 15, § 5. Severability. — Laws 2009, ch. 15, § 6 provided for the 
Emergency clauses. — Laws 2009, ch. 15, § 7 con- severability of the act if any part or application thereof is 
tained an emergency clause and was approved March 19, held invalid. 
2009. 


15 Interstate Insurance Product Regulation Compact 


Sec, = 
11-19-1... Compact enacted and entered into, 


11-19-1. Compact enacted and entered into. 


» The "Interstate Insurance Product Regulation Compact" is enacted into law and entered into on 
behalf of New Mexico with any and sa other states legally j joining therein in a form substantially 
as follows: ig if 

nescennieoneparse= INSURANCE PRODUCT: REGULATION COMPACT 
Article I. Purposes. 


The purposes of this compact, through means of joint and cooperative action among the com- 
pacting states, are to: 
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1.:- promote and protect the interest of consumers ‘of individual and oil gre ss life i insur- 
ance, disability income and long-term care insurance products; oe 

2. develop uniform standards for insurance products covered under the compact; 

3. establish'a central clearinghouse to receive and provide prompt review of insurance prod- 
ucts covered under the compact and, in certain cases, related advertisements submitted by insur- 
ers authorized to do business in‘one or more compacting states; 

4, give appropriate regulatory approval to those eo filings and advertisements rept ne 
the applicable uniform standard; 

5. improve coordination of regulatory resources and dxpertifie Hacked tei insurance depart. 
ments regarding the setting of uniform ape and review a insurance he shag sabi under 
the compact; 

6. create the interstate insurance é brodwet senna commission; 3 egatl . 

7. perform these and such other related ee as aie: be consistent with the state regula- 
tion of the business of i insurance. 


Article i: senor Ae 


For ppepoacs of this compact: . | 

1..:"advertisement" means ahy material febienad to create éublie interest ina product, 
or induce the public to purchase, increase, modify, reinstate, borrow on, surrender, replace or 
retain a policy, as more specifically defined in'the rules and operating procedures of the com- 
mission; 

2. "bylaws" means those bylaws established by the commission for its governance or for direct- 
ing or comroniiy the commission's actions or conduct; 

3. "compacting state" means any state that has enacted this compact and that has not with- 
drawn pursuant to Section 1 of Article XIV of this compact or been terminated pursuant to Sec- 
tion 2 of Article XIV of this compact; 

4. "commission" means the "interstate insurance product regulation commission' ' established 
by this compact; 

5. "commissioner" means the chief insurance regulatory official of a state, including but not 
limited to commissioner, superintendent, director or administrator; 

6.. "domiciliary state’.means the state in which an insurer is incorporated_or organized or, in 
the case of an alien 1 insurer, its state of entry; 

7. "insurer" means any entity licensed by a state to issue portradts of insurance for any of the 
lines of insurance covered by this compact; 

8. "member" means the person chosen by a compacting state as its representative to the com- 
mission, or the person's designee; 

9. "non-compacting state" means any state that i is Hot at the time a compacting state; 

10. "operating procedures" means procedures promulgated by the commission implementing a 
rule, uniform standard or provision of this compact; 

11. "product" means the form of a policy or contract, including any application, endorsement 
or related form that is attached to and made a part of the policy or contract, and any evidence of 
coverage or certificate, for an individual or group annuity, life insurance, disability income or long- 
term care insurance product that an insurer is authorized to issue; 

12. "rule" means a statement of general or particular applicability and future effect proms 
gated by the commission, including a uniform standard:developed pursuant to Article VII of this 
compact, designed to implement; interpret or prescribe law or policy:or describe the organization, 
procedure or practice requirements of the commission, which shall have the force and effect’ of law 
in the compacting states; 

13. "state" means any state, district or territory of the United States of América; 

14. "third-party filer" means an entity that submits a product filing to the commission on be- 
half of an insurer; and 

15. “uniform standard" means a standard adopia by the commission for a product line pursu- 
ant to Article VII of this compact and shall include all of the product requirements in aggregate; 
provided that a uniform standard shall be construed, whether express or implied, to prohibit the 


740 


©, 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


11-19-1 INTERSTATE INSURANCE PRODUCT REGULATION COMPACT 11-19-1 


use of any inconsistent, misleading or ambiguous provisions in a product and the form of the 
product made available to the public shall not be unfair, inequitable or against public policy as 
determined by the commission. 


Article III. Establishment of the Commission and Waite 


1. The compacting states. hereby create and establish a joint public agency known as the "in- 
terstate insurance product regulation commission". Pursuant ‘to Article IV of this compact, the 
commission shall have the power to develop uniform standards for product lines, receive and pro- 
vide prompt’ review of products filed therewith and give approval to those product filings satisfy- 
ing applicable uniform standards; provided that it is not intended for the commission to be the 
exclusive entity for receipt and review of insurance product filings. Nothing in this compact shall 
prohibit any insurer from filing its product in any state wherein the insurer is licensed to conduct 
the business of insurance; and any such filing shall be subject to the laws of the state where filed. 

2. The commission is a body corporate and es and an viernes aa of the compacting 
states. 

3: The commission is solely Hsaporisibts for its liabilities except as otherwise specifically pro- 
vided in this compact. 

4, Venue is proper, and judicial proceedings by or against the commission aul! be brought 
solely and exclusively in a court of competent jumsdighion where the principal office of the commis- 
sion is located. : 


Article IV. Powers of the Commission. 


The commission shall have the power to: 

1. promulgate rules, pursuant to Article VII of this compact, that shall have the rehlse and effect 
of law and shall be binding in the compacting states to the extent and in the manner provided in 
this compact; 

2: exercise its rulemaking authority and establish reasonable uniform standards for prodiiéts 
covered under the compact, and advertisement related thereto, that shall have the force and ef- 
fect of law and shall be binding in the compacting states, but only for those products filed with the 
commission; provided that a compacting state shall have the right to opt out of a uniform standard 
pursuant to Article VII of this compact, to the extent and in the manner provided in this compact; 
and provided further that any uniform standard established by the commission for long-term care 
insurance products may provide the same or greater protections for consumers as, but shall not 
provide less than, those protections set forth in the National Association of Insurance Commis- 
sioners' Long-Term Care Insurance Model Act and‘ Long-Term Care Insurance Model Regulation, 
respectively, adopted as of 2001. The commission shall consider whether any subsequent amend- 
ments to the National Association of Insurance Commissioners' Long-Term Care Insurance Model 
Act or Long-Term Care Insurance Model Regulation adopted by the national association of insur- 
ance commissioners require amending of the uniform standards established by the commission for 
long-term care insurance products; 

3. receive and review in an expeditious manner products filed with the commission and rate 
filings for disability income and long-term care insurance products and give approval of those 
products and rate filings that satisfy the applicable uniform standard, where such approval shall 
have the force and effect of law and be binding on the compacting states to the extent and in the 
manner provided in the compact; 

4, receive and review in an expeditious manner advertisement relating to long-term care in- 
surance products for which uniform standards have been adopted by the commission, and give 
approval to all advertisement that satisfies the applicable uniform standard. For any product cov- 
ered under this compact, other than long-term-care insurance products, the commission shall have 
the authority to require an insurer to submit all or any part of its advertisement with respect to 
that product for review or approval prior to use, if the commission determines that the nature of 
the product is such that an advertisement of the product could have the capacity or tendency to 
mislead the public. The actions of the commission ‘as provided in this section shall have the force 
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and effect of law and shall be binding in the commas states to the extent and in the manner 
provided in the compact; 

5. exercise its rulemaking authority tay ion atets products and nd ventinotitit that may ibe 
subject to a self-certification process without the need for prior approval by the commission; 

6. promulgate operating procedures, pursuant'to Article VII of this compact, that shall be bind- 
ing in the compacting states to the extent and in the manner provided in this compact; 

7. .bring and prosecute legal proceedings or-actions in its name as the commission; provided 
that the standing of any state insurance department to sue or be sued under applicable best shall 
not be affected; 

8. issue subpoenas requiring the attendance and Roadie ticks of i ri aid the produetion of 
evidence; . ) 

9, establish and maintain offices; 

10... purchase:and maintain insurance and bonds; 

11. borrow, accept or contract for services of personnel, iis dandinet but not limited to, employees 
of a compacting state; 

12. hire employees, professionals or specitilianal aid elect or appoint officers, and to ‘fr their 
compensation, define their duties and give them appropriate authority to carry out the purposes 
of the compact, and determine their qualifications; and to establish the commission's personnel 
policies and programs relating to, among other things, conflicts of interest, rates of compensation 
and qualifications of personnel; 

13. accept any and all appropriate donations and grants of money, equipment, ssapphes} ma- 
terials and services, and to receive, utilize and dispose of the same; provided that at all times the 
commission shall strive to avoid any appearance of impropriety; 

14. lease, purchase, accept appropriate gifts or donations of, or otherwise to own, hold, improve 
or use, any property, real, personal or mixed; provided that at all times the commission shall strive 
to avoid any appearance of impropriety; 

15. sell, convey, mortgage, pledge, lease, exchange, abandon or otherwise dispose of any prop- 
erty, real, personal or mixed; 

16. remit filing fees to compacting states as may be set forth in the bylaws, rules or operating 
procedures; 

17. . enforce compliance by compacting states with ale uniform standards, bohnating proce- 
dures,and bylaws; 

18.. provide for dispute resolution among paleereait states; . 

19... advise compacting states on issues.relating to insurers domiciled or doing business in non- 
compacting jurisdictions, consistent with the purposes of this compact; . 

20... provide advice and training to those personnel in state insurance departments responsible 
for product review and be a resource-for state insurance departments; 

21, establish a budget, and make expenditures; 

22. borrow money; 

23... appoint committees, including advisory committees comprising members, state insurance 
regulators, state legislators or their representatives, insurance industry and consumer represen- 
tatives and other interested persons as may be designated in the bylaws; 

24. provide information to, receive information from and cooperate with law enforcement agen- 
cies; ) ° 

25. adopt.and use,a corporate seal; and . 

26. perform such other functions.as may be necessary or abinorisial’ to anhicve, the purposes nvr 
this compact consistent with the state regulation of the business of insurance. 


Article V. Organization of the Commission..\.,;,; 
Membership, Voting and Bylaws. 
ol. (a), Each compacting state shall have and be limited to one member. Each member shall be 


qualified to serve in that capacity pursuant to applicable law of the compacting state. Any mem- 
ber may be removed or suspended from office as provided by the law of the state from which the 
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member. shall be appointed. Any vacancy occurring in the commission shall befilled in accordance 
with the laws of the compacting state wherein the vacancy exists. Nothing herein shall be con- 
strued to affect the manner in which aicompacting state determines the election or appointment 
and qualification of its own commissioner. 

(b) Each member shall be entitled to one vote and shall have an aivslahtizmity) to participate 
in the governance of the commission in accordance with the bylaws. Notwithstanding any provi- 
sion herein to the contrary, no action of the commission with respect to the promulgation of a uni- 
form standard shall be effective unless two-thirds of the members vote in favor thereof. 

(c) The commission shall, by a majority of the members, prescribe bylaws to govern its 
conduct as may be necessary or appropriate to carry out the purposes, and exercise the we of 
the compact, including: 

(i) establishing the fiscal year of the commission; 

(ii) providing reasonable procedures for appointing and Heats members, as well as 
holding meetings, of the management committee; 

(iii) providing reasonable standards and procedures: (i) for the establishment and 
meetings of other committees, and (ii) governing any general or specific caesar of any author- 
ity or function of the commission; 

(iv) providing reasonable procedures for calling and conducting Serer of the com- 
mission that consists of a:‘majority of commission members, ensuring reasonable advance notice 
of each such meeting and providing for the right of citizens to attend each such meeting with 
enumerated exceptions designed to protect the public's interest, the privacy of individuals and 
insurers’ proprietary information, including trade secrets. The commission may meet in camera 
only after a majority of the entire membership votes to close a meeting en toto or in part. As soon 
as practicable, the commission must make public: (i) a copy of the vote to close the meeting reveal- 
ing the vote of each member with no proxy votes allowed, and (ii) votes taken during such meeting; 

(v) establishing the titles, duties and authority and reasonable procedures for the 
elactiott of the officers of the commission; 

(vi) providing reasonable standards and procedures for the establishment of the per- 
sonnel policies and programs of the commission. Notwithstanding any civil service or other similar 
laws of any compacting state, the bylaws shall exclusively govern the personnel policies and pro- 
grams of the commission; 

(vii) promulgating a code of ethics to address permissible and prohibited activities of 
commission members and employees; and . 

(viii) providing a mechanism for winding up the operations of the commission and 
the equitable disposition of any surplus funds that may exist after the termination of the compact 
after the payment or reserving of all of its debts and obligations. 

(d) The commission shall publish its bylaws in a convenient form ara file a copy thereof 
and a copy of any amendment thereto, with the appropriate agency or officer i in each of the com- 
pacting states. 


Management Committee, Officers and Personnel. 


2. (a) Amanagement committee, comprising no more than fourteen members, shall be estab- 
lished as follows: 

(i) one member from each of the six compacting states with the largest premium vol- 
ume for individual and group annuities, life, disability income and long-term care insurance prod- 
ucts, determined'from the records of the national association of insurance commissioners for the 
prign year; 
. (ii) four members from ee Mactiedine states with, at least two percent of sdk mar- 
ket based on-the- premium volume described above, other than the six compacting states with the 
largest premium volume, selected on a rotating basis as provided in the bylaws; and ' 

(iii) four members from those compacting states with less than two percent of the 
market, based on the premium volume described above, with one selected from each of the four 
zone regions of the national association of insurance commissioners.as provided in the bylaws. 


- 
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(b) The management committee shall have such pears and duties as may be set forth i in 
the bylaws, including but not limited to: 

(i) managing the affairs of the commission in a manner consistent with the Hylatte 
and purposes of the commission; 

(ii) establishing and overseeing an pscatniti foie structure within, doa apptopriate 
procedures for, the commission to provide for the creation of uniform standards and other rules, 
receipt and review of product filings, administrative and technical support functions, review of 
decisions regarding the disapproval of a product filing and the review of elections made by a com- 
pacting state to opt out of a uniform standard; provided that a uniform:standard shall not. be sub- 
mitted to the compacting states for adoption unless approved by two-thirds of the members of the 
management committee; 

(iii) overseeing the offices of the commission; and 

(iv) planning, implementing and coordinating communications and activities with 
other state, federal and local government organizations in order to advance the goals of the com- 
mission. 

(c) The commission shall elect annually officers from the ried iritient committee, with 
each having such authority and duties, as may be specified in the bylaws. 

(d) The management committee may, subject to the approval of the commission, appoint or 
retain an executive director for such period, upon such terms and conditions and for such compen- 
sation as the commission may:deem appropriate. The executive director shall serve as secretary 
to the commission, but shall not be a member of the commission. The executive director shall hire 
and supervise such other staff as may be authorized by the commission. 


Legislative and Advisory Committees. 


3. (a) A legislative committee comprising state legislators or their designees shall be estab- 
lished to monitor the operations of, and make recommendations to, the commission, including the 
Management committee; provided that the manner of selection and term of any legislative com- 
mittee member shall be as set forth in the bylaws. Prior to the adoption by the commission of any 
uniform standard, revision to the bylaws, annual budget or other significant matter as may be 

rovided in the bylaws, the management committee shall consult with and report to the legislative 
committee. 

(b) The commission shall establish two advisory committees, one of which shall comprise 
consumer representatives independent of the insurance industry, and the other merger ser insur- 
ance industry representatives. 

(c) The commission may establish additional advisory committees as its bylaws may pro- 
vide for the carrying out of its functions. 


Corporate Records of the Commission. 


4, The commission shall maintain its corporate books and records in accordance with the by- 
laws. 


Qualified Immunity, Defense and Indemnification. 


5. (a) The members, officers, executive director, employees and representatives of the com- 
mission shall be immune from suit and liability, either personally or in their official capacity, for 
any claim for damage to or loss of property or personal injury or other civil liability caused by or 
arising out of any actual or alleged act, error or omission that occurred, or that the person against 
whom the claim is made had a reasonable basis for believing occurred within the scope of com- 
mission employment, duties or responsibilities; provided that nothing in this paragraph shall be 
construed to protect any such person from suit or liability for any damage, loss, injury or rea 
caused by the intentional or willful and wanton misconduct of that person. 

(b) The:commission shall defend any member, officer, executive director, rip lays or rep- 
resentative of the commission in any civil action seeking to impose liability arising out of any 
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actual or alleged act, error or omission that occurred within the scope of commission employment, 
duties or responsibilities, or that the person against whom the claim is made had a reasonable 
basis for believing occurred within the scope of commission employment, duties or responsibilities; 
provided that nothing herein shall be construed to prohibit that person from retaining his or her 
own counsel; and provided further that the actual or alleged act, error or omission did not result 
from that person's intentional or willful and wanton misconduct. 

(c) The commission shall indemnify and hold harmless any member, officer, executive di- 
rector, employee or representative of the commission for the amount of any settlement or judg- 
ment, obtained against that person arising out of any actual or alleged act, error or omission 
that occurred within the scope of commission employment, duties or responsibilities, or that such 
person had a reasonable basis for believing occurred within the scope of commission employment, 
duties or responsibilities; provided that the actual or alleged act, error or omission did not result 
from the intentional or willful and wanton maikeand uct of that person. Bi 


Antisle VI. Meetings and Acts of the Commission: 


1. The commission shall: meet and take such rece as are badaidie Th with the provisions of 
this compact and the bylaws. 

2.. Each member of the commission shall have the! aces and power to cast a vote to which that 
compacting state is entitled and to participate in the business and affairs of the commission. A 
member shall vote in person or by such other means as provided in the bylaws. The bylaws may 
provide for members' participation in meetings by telephone or other means of communication. 

8. The commission shall meet at least once during each calendar year. Additional meetings 
shall be held as set forth in the bylaws. 


Article VII. Rules and Operating Procedures: Rulemaking Functions of the Commission 
and Opting Out of Uniform Standards. 


Rulemaking Authority. 


1, The commission shall promulgate reasonable rules, including uniform standards, and oper- 
ating procedures in order to effectively and efficiently achieve the purposes of this compact. Not- 
withstanding the foregoing, in the event the commission exercises its rulemaking authority in a 
manner thatis beyond the scope of the purposes of this compact, or the powers granted hereunder, 
then such an action by the commission shall be invalid and have no force and effect. 


Rulemaking Procedure, 


2. Rules and operating procedures shall be made pursuant to a rulemaking process that con- 
forms to the Model State Administrative Procedure Act of 1981, as amended, as may be appropri- 
ate to the operations of the commission: Before the commission adopts a uniform standard, the 
commission shall give written notice to the relevant state legislative committee in each compact- 
ing state responsible for insurance issues of its intention to adopt the uniform standard. The com- 
mission in adopting a uniform standard shall consider fully all submitted materials and issue a 
concise explanation of its decision. 


Effective Date and Opt-Out of a Uniform Standard. 


3. A uniform standard shall become effective ninety days after its promulgation by the com- 
mission or such later date as the commission may determine; provided, however, that a compact- 
ing state may opt out of a uniform standard as provided in this article. "Opt out" shall be defined 
as any action by a compacting state to decline to adopt or participate in a promulgated uniform 
standard. All other rules and operating procedures, and amendments thereto, shall become effec- 
tive as of the date specified in each rule, operating procedure or amendment. 
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Opt-Out Procedure. 


4, A compacting state may opt out of a uniform standard, either by legislation or regulation 
duly promulgated by the insurance department under the compacting state's administrative pro- 
cedure act. If a compacting state elects to opt out of a uniform standard by regulation, it must: 

(a) give written notice to the commission no later than ten business days after the uniform 
standard is promulgated, or at:'the time the state becomes a compacting state; and | 

“(b) find that the uniform standard does not provide reasonable pipeetns to the citizens 
of the state, given the conditions in the state. 

The commissioner shall make'specific findings of fact ail conclusions of law, based on ‘a prepon- 
derance of the evidence, detailing the conditions in the state which warrant a departure from ‘the 
uniform standard’and determining that:the uniform standard would not reasonably protect the 
citizens of the state. The commissioner must consider and balance the following factors and find 
that the conditions in the state and needs of the citizens of the state outweigh: (i) the intent of 
the legislature to participate in, ‘and the benefits of, an interstate agreement to establish national 
uniform consumer protections for the products subject to this compact; and (ii). the presumption 
that a uniform standard adopted by the commission provides reasonable protections to consumers 
of the relevant product. Notwithstanding the foregoing, a compacting state may, at the time’ of its 
enactment of this compact, prospectively opt outof all uniform standards involving long-term care 
insurance products by expressly providing for such opt-outjin the enacted compact, and such an 
opt-out shall not be treated as a material variance in the offer or acceptance of any state’ to par- 
ticipate in this compact. Such an opt-out shall be effective at the time of enactment of this compact 
by the:compacting state and:shall apply to all existing uniform standards involving ree arien care 
insurance products and those subsequently promulgated. . E 


some of Opt-Out. 


5. Ifa compacting state elects to opt out of a uniform Ne LR the uniform standard shall re- 
main applicable in the compacting state electing to opt out until such time the opt-out legislation 
is enacted into law or the regulation opting out becomes effective. 

Once. the opt-out of a uniform standard by a compacting state becomes effective as provided un- 
der the laws of that state, the uniform standard shall have no further force and effect in that state 
unless and until the legislation or regulation implementing the opt-out is repealed or otherwise 
becomes ineffective under the laws of the state. If a compacting state opts out of a uniform 'stan- 
dard after the uniform standard has been made effective in that state, the opt-out shall-have the 
same prospective effect as provided under Article XIV of this compact for withdrawals. 


Stay of Uniform Standard. 


6. Ifa-compacting state has formally initiated the process of opting out of a uniform standard 
by regulation, and while the regulatory opt-out is pending, the compacting state may petition the 
commission, at least fifteen days before the effective date of the uniform standard, to stay the 
effectiveness of the uniform standard in that state. The:commission may grant a stay if it deter- 
mines the regulatory opt-out is being pursued in a reasonable manner and there is a likelihood 
of success. If a stay is granted or extended by the commission, the stay or extension thereof may 
postpone the effective date by up to ninety days, unless affirmatively extended by the commission; 
provided that a stay may not.be permitted to remain in effect for more than one year unless the 
compacting state can show extraordinary circumstances which warrant a continuance of the stay, 
including, but. not limited to, the existence of a legal challenge which prevents the compacting 
state from opting out: A stay may be terminated. by the commission rin notice that the rulemak- 
ing process has been terminated. | ) 

7. Not later than thirty days after:a rule or seksi pededdiecis is niin sl iectotl any person 
may file.a petition for:judicial review of the rule or:operating procedure; provided that the filing 
of such a petition shall not stay: or otherwise: prevent the rule or operating procedure from becom- 
ing effective unless the court finds that the petitioner has a substantial likelihood of success. The 
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court shall give deference to the actions of the commission consistent with applicable law and shall 
not find the rule or operating procedure to be unlawful if the rule or operating procedure repre- 
sents a reasonable exercise of the commission's authority. 


Article VIII. Commission Records and Enforcement. 


1. The commission shall promulgate rules establishing conditions and procedures for public 
inspection and copying of its information and official records, except such information and records 
involving the privacy of individuals and insurers’ trade secrets. The commission may promulgate 
additional rules under which it may make available to federal and state'agencies, including law 
enforcement agencies, records and information otherwise exempt from disclosure, and may enter 
into agreements with such agencies to receive or exchange information or records subject to non- 
disclosure and confidentiality provisions. 

2. Except as to privileged records, data and information, the laws of any ‘compacting state 
pertaining to confidentiality or nondisclosure shall not relieve any compacting state commissioner 
of the duty to disclose any relevant records, data or information to the commission; provided that 
disclosure to the commission shall not be deemed to waive or otherwise affect any confidentiality 
requirement; and further provided that except as otherwise expressly provided in this compact, 
the commission shall not be subject to the compacting state's laws pertaining to confidentiality 
and nondisclosure with respect to records, data and information in its’ possession. Confidential 
information of the commission shall remain confidential after such information is provided to any 
commissioner. 

3. The commission shall monitor compacting states for compliance with duly adopted bylaws, 
rules, including uniform standards, and operating procedures. The commission ‘shall notify any 
noncomplying compacting state in writing of its noncompliance with commission bylaws, rules 
or operating procedures. If a noncomplying compacting state fails to remedy its noncompliance 
within the time specified in the notice of noncompliance, the compacting state shall be deemed to 
be in default as set forth in Article XIV of this compact. 

4. The commissioner of any state in which an insurer is authorized to do business, or is conduct- 
ing the business of insurance, shall continue to exercise his or her authority to oversee the market 
regulation of the activities of the insurer in accordance with the provisions of the state's law. The 
commissioner's enforcement of compliance with the compact:is governed by the following provisions: 

(a) with respect to the commissioner's market regulation of a product or advertisement 
that is approved or certified to the commission, the content’of the product or advertisement shall 
not constitute a violation of the provisions, standards or requirements of the compact except upon 
a final order of the commission, issued at the request of a commissioner after prior notice to the 
insurer and an opportunity for hearing before the commission; and 

(b) before a commissioner may bring an action for violation of any provision, standard or 
requirement of the compact relating to the content of an advertisement not approved or certified 
to the commission, the commission, or an authorized commission officer or employee, must autho- 
rize the action. However, authorization pursuant to this paragraph does not require notice to the 
insurer, opportunity for hearing or disclosure of requests for authorization or records of the com- 
mission's action on such requests. 


Article IX. Dispute Resolution. 

The commission shall attempt, upon the request of a member, to resolve any disputes or other is- 
sues that are subject to this compact and which may arise between two or more compacting states, 
or between compacting states and non-compacting states, and:the commission shall promulgate 
an operating procedure providing for resolution of such disputes. 

Article X: Product Filing and Approval. 

1. Insurers and third-party filers seeking to have a product approved by the commission shall 

file the product with, and pay applicable filing fees to, the commission. Nothing in this compact 
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shall be construed to restrict or otherwise prevent an:insurer from filing its product with the in- 
surance department in-any state wherein the insurer is licensed to conduct the business of insur- 
ance, and such filing shall be subject to the laws of the states where filed. 

2. The commission shall establish appropriate filing and review processes and procedures pur- 
suant to commission rules. and operating procedures. Notwithstanding any provision herein to 
the contrary, the commission shall promulgate rules to establish conditions and procedures under 
which the commission will provide public access to product filing information. In establishing such 
rules,:the commission shall consider the interests of the public in having access to such informa- 
tion, as well.as protection of personal medical and financial information and trade secrets, that 
may be contained in a product filing or supporting information. 

3, Any product approved by the commission may be sold or otherwise iasnedhi in those compact: 
ing states for which the insurer is legally authorized to do business. ) 


Article XI..Review of Commission Decisions Regarding Filings. 


1. Not later than thirty days after the commission has» given notice of,a disapproved prod- 
uct or advertisement filed with the commission, the insurer or third-party filer whose filing was 
disapproved may ‘appeal the determination to a review panel appointed by the commission, The 
commission shall promulgate rules to establish procedures for appointing such review panels and 
provide for notice and hearing. An allegation that the commission, in disapproving a product or 
advertisement filed with the commission, acted arbitrarily, capriciously or in a manner that is an 
abuse of discretion or otherwise not in accordance with the law, is subject to judicial review in ac- 
cordance with Section 4 of Article III of this compact. 

2. The commission shall have authority to monitor, review and reconsider. products and-ad- 
vertisement subsequent to their filing or approval upon a finding that the product does ‘not meet 
the relevant uniform standard. Where appropriate, the commission may withdraw or modify its 
approval after proper notice and hearing, subject to the appeal process in Section 1 of this article. 


Article XII. Finance. 


1. The commission shall pay or provide.for the payment of the reasonable expenses of its es- 
tablishment and organization. To fund the cost of its initial operations, the commission may accept 
contributions and other forms of funding from the national association of insurance commission- 
ers, compacting states, and other sources. Contributions and other forms) of funding from other 
sources shall be of such a nature that the independence of the commission concerning the perfor- 
mance of its duties shall not be compromised. 

2. The commission shall collect a filing fee from sacle insurer and. third- -party filer filing a anal 
uct with the commission to cover the cost of the operations and activities of the commission and its 
staff in.a total amount sufficient.to:cover the commission's annual budget: 

3. The commission's budget for a fiscal year shall not be approved until it has been subject i 
notice and comment as set forth in Article VII of this compact. 

4... The commission shall be exempt from all taxation in and by the compacting states. 

5. The commission shall not pledge the credit of any compacting state, except by and, with the 
appropriate legal authority of that compacting state. 

6. The commission shall keep complete and. accurate accounts of all its internal receipts, in- 
cluding grants and donations, and disbursements of all funds under its control. The internal finan- 
cial accounts of the commission shall be,subjectto the accounting procedures established, under 
its bylaws. The financial accounts.and reports, including the system.of internal controls and proce- 
dures of the commission, shall be audited.annually by an independent certified public accountant. 
Upon the determination of the commission, but no less frequently than every three years, the 
review of the independent auditor shall include a management and performance audit of the com- 
mission. The commission shall make,an annual report to the governor and legislature of the com- 
pacting states, which shall include a report of the independent audit. The commission's internal 
accounts shall not be confidential, and such materials may be shared with the commissioner of any 
compacting state upon request; provided, however, that any work papers related to any internal or 
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independent audit and any information regarding the privacy of individuals and insurers’ propri- 
etary information, including trade secrets, shall remain confidential: 

7. Noxcompacting state shall have any claim to or ownership of any property held iby or.vested 
in the po aneee or to any commission fonds held pursuant to the cna of this compact. 


“Article XIII. Compacting pein Effective Date and Athena merit: 


it. Ati satu is eligible t i become a compacting state. 

2... The compact shall become effective and binding upon legislative Sadia of the compact 
into law by two compacting states; provided that the commission shall become effective for pur- 
poses of adopting uniform standards for, reviewing, and giving approval or disapproval of, prod- 
ucts filed: with the commission that satisfy applicable uniform standards only after twenty-six 
states are compacting states or, alternatively, by states representing greater than forty percent of 
the premium volume for life insurance, annuity, disability income and long-term care insurance 
products, based on records of the national association of insurance commissioners for the prior 
year. Thereafter, it shall become effective and binding as to any other compacting state upon enact- 
ment of the compact into law by that state. 

3. Amendments to the compact may be proposed by the commission for enactment by the com- 
pacting states. No amendment shall become effective and binding upon the commission and the 
Tait states ee and until all compacting states enact the amendment into law. 


Article XIV. aa idownnk Default and senna 
‘Withdrawal. 


1. (a) Once effective, the est shall continue in A Bice and remain binding upon each and 
every compacting state; provided that a compacting state may withdraw from the compact ("with- 
drawing state") by enacting a statute SpCcHuCaLy repealing the statute which enacted the compact 
into law. 

i (b) The effective date of withdrawal is the effective dite of the er aliee statute. However, 
the withdrawal shall not apply to any product filings approved or self-certified, or any adver- 
tisement-ofisuch products,-onthe date the repealing statute becomes effective, except by mutual 
agreement of the commission and the withdrawing state unless the approval is rescinded by the 
withdrawing state as provided in Paragraph (e) of this section. 

(c) The commissioner of the withdrawing state shall immediately notify the management 
committee in writing upon the introduction of legislation repealing this compact in the withdraw- 
ing state, 

(d) The commission shall notify the other compacting states of the introduction of such 
legislation within ten days after its receipt of notice thereof.: 

(e) The withdrawing state is responsible for all obligations, duties and liabilities curred 
through the effective date of withdrawal, including any obligations, the performance of which ex- 
tend beyond the effective date of withdrawal, except to the extent those obligations may have been 
released-or relinquished by mutual agreement of the commission and the withdrawing state. The 
commission's approval of products and advertisement prior to the effective date of withdrawal 
shall continue to be effective and be given full force and effect in the withdrawing state, unless 
formally rescinded by the withdrawing state in the same manner as provided by the laws of the 
withdrawing state for the prospective disapproval of products or advertisement previously ap- 
proved under state law. 

(f) Reinstatement following withdrawal of any dotapaetines state shall occur upon theveffec- 
tive date of the withdrawing state reenacting the compact. 


Default. 


2. (a) ‘Ifthe commission determines that any compacting state has at any time defaulted ("de- 
faulting state") in the performance of any of its obligations or responsibilities under this compact, 
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the bylaws or duly promulgatéd rules or operating procedures, then, after notice and hearing as set 
forth in the bylaws, all rights, privileges and benefits conferred by this compact on the defaulting 
state shall be suspended from the effective date of default as fixed by the commission. The grounds 
for default include, but are not limited to, failure of a compacting state to perform its obligations or 
responsibilities, and any other grounds designated in commission rules. The commission shall im- 
mediately notify the defaulting state in writing of the defaulting state's suspension pending a cure 
of the default. The commission shall stipulate the conditions and the time period within which the 
defaulting state must cure its default. If the defaultingistate fails to cure the default within the 
time period specified by the commission, the defaulting state shall be terminated from the compact 
and all rights, privileges and benefits:conferred by this aro shall be terminated from the ef- 
fective date of termination. 

(b) Product approvals by the commission or product salfceuitificetions or any davtrtitses 
ment in connection with such product, that are in force on the effective date of termination shall 
remain in force in the defaulting state in the same manner as if the defaulting state had Sas 
drawn voluntarily pursuant to Section 1 of this article. 

(c) Reinstatement following termination of any compacting state ere a reenactment 
of the compact. 


- Dissolution of Compact. 


3. (a) The compact dissolves effective upon the date of the withdrawal or default of the com- 
pacting state which reduces membership in the compact to one compacting state. 
(b) Upon the dissolution of this compact, the compact becomes null and void and shall be 
of no further force or effect, and the business and affairs of the commission shall be wound up and 
any surplus funds shall be distributed in accordance with the bylaws. 


Article XV. Severability and Construction. 


1. The provisions of this compact shall be severable; and if any phrase, clause, sentence 
or provision is deemed unenforceable, the remaining provisions of the compact shall be en- 
forceable. 

2. The provisions of this compact shall be liberally construed to offdctuatie its poor 


Article XVI. Binding Effect of Compact and Other Laws. 
Other Laws. 


1. (a) Nothing herein prevents the enforcement of any other law of a compacting state, pent 
as provided in Paragraph (b) of this section. 

(b) For any product approved or certified to the commission, the rules, uniform standards 
and any other requirements of the commission shall constitute the exclusive provisions applicable 
to the content, approval and certification of such products. For advertisement that is subject to the 
commission's authority, any rule, uniform standard or other requirement of the commission that 
governs the content of the advertisement shall constitute the exclusive provision that a commis- 
sioner may apply to the content of the advertisement. Notwithstanding me foregoing, no action 
taken by the commission shall abrogate or restrict: 

(i) the access of any person to state courts; 

(ii) remedies available under state law related to breach of contract, tort or other laws 
not specifically directed to the content of the product; 

(iii) state law relating to the construction of insurance contracts; or 

(iv) the authority of the attorney general of the state, including but not limited to 
maintaining any actions or proceedings, as authorized by law. 

(c) All insurance products filed with individual states shall be subject to the laws of those 
states. 
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Binding Effect of this Compact. 


2. (a) All lawful actions of the commission, including all rules and operating procedures. pro- 
mulgated by the commission, are binding upon the compacting states. 

(b) All agreements between the commission and the compacting states are binding in ac- 
cordance with their terms. 

(c) Upon the request of a party toa benflict over the meaning or Peeoreeaiall of commis- 
sion actions, and upon a majority vote of the compacting states, the commission may issue advi- 
sory opinions regarding the meaning or interpretation in dispute. 

(d) In the event any provision of this compact exceeds the dovigtiRateKan limits ints eba on 
the legislature of any compacting state, the obligations, duties, powers or jurisdiction sought to be 
conferred by that provision upon the commission shall be ineffective as to that compacting state, 
and those obligations, duties, powers or jurisdiction shall remain in the compacting state and shall 
be exercised by the agency thereof to which those obligations, duties, powers or jurisdiction are 
delegated by law in effect at the time this compact becomes effective. 


History: Laws 2009, ch. 188, § 2. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 188 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M, Const., art. 


ARTICLE 20 


Interstate Mining Compact 


Sec. Sec, 
11-20-1. Short title. 11-20-3, Limitations. 
11-20-2, Membership. 11-20-4. Expenses, 


This act [11-20-1 through 11-20-4 NMSA 1978] may be cited as the "Interstate Mining Compact 
Act". 


History: Laws 2016, ch. 74, § 1. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 74 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


11-20-2. Membership. 


A. The governor is authorized to participate in the Interstate Mining Compact as a member of 
the Interstate Mining Compact commission. 

B. The governor may designate the secretary of energy, minerals and natural resources or the 
director of the mining and minerals division of the energy, minerals and natural resources depart- 
ment as the governor's alternate to the Interstate Mining Compact commission. 


History: Laws 2016, ch. 74, § 2. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 74 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


11-20-3. Limitations. 


A. No provisions of the Interstate Mining Compact Act or any policies of the Interstate Mining 
Compact commission shall be construed to limit, repeal or supersede any law of the state of New 
Mexico. 
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B. The governor and the legislature or their designated agents shall have the right to inspect 
the books and accounts of the Interstate Mining inte asi commission at any wa ager time 
while the state of New Mexico isa member. = «© 

C. The secretary of energy, minerals and natural resources shall file with the ushts weclorids 
administrator ‘a copy of the bylaws of the Interstate: Mining Compact commission and any other 


compact ‘peor one ie bp th Section 14-3-20 NMSA 1978. 19.1 {ie 
. History: hates 2016, ‘ch. 74, § 3. IV, § 23, was effective May 18; 2016, 90 ae after the ad- 
Effective dates. — Laws 2016, ch. 74 scindalacdil no ef- journment of the legislature. 1 


fective date provision, but, pursuant to N.M. Const., art. 


1 1420-4. Expenses. 


The secretary of energy, Sep and natural. resources -may pay annual membership a to 
the Interstate Mining Compact, commission out-of fees collected under the Surface Mining Act 
[Chapter 69, Article 25A NMSA 1978] or from funds granted to the state by the federal office of 
surface mining xedamabion and enfgrcament of the eeexecpent of the interior, 


History: Laws 2016, ch. 74, § 4. IV, § 23, was effective May 18, 2016) 90 fay’ after the ad- 
Effective dates. — Laws 2016, ch. 74 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art.» 


752 


© 2022'State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


CHAPTER 12 


Miscellaneous Public Affairs Matters 


Art. 
a Compilation Commission, 12-1-1 to 12-1-14 
2. Statutory Construction, 12-2-1 to 12-2-6 
2A. Uniform Statute and Rule Construction Act, 12-2A-1 to 12-2A-20 | 
3. State Seal, Song and Symbols, 12-3-1 to 12-83-19 
4. Public Policy Regarding Communism, 12-4-1 to 12-4-3 
5, Public Holidays, 12-5-1 to 12-5-19 
6. Audit Act, 12-6-1 to 12-6-15 
7. Board of Economic Development, Repealed 
8. Administrative Procedures Act, 12-8-1 to 12-8-25 
8A. Governmental Dispute Prevention and Resolution, 12-8A-1 to 12-8A-8 
9. Sunset Act, 12-9-1 to 12-9-22 
9A. Sunrise Act, 12-9A-1 to 12-9A-6 
9B. Emergency Powers Code, 12-9B-1 
10. All Hazard Emergency Management, 12-10-1 to 12-10-21 
10A. Public Health Emergency Response, 12-10A-1 to 12-10A-19 
10B. Intrastate Mutual Aid, 12-10B-1 to 12-10B-10 
10C. Volunteer Emergency Responder Job Protection, 12-10C-1 to 12-10C-4 
10D. Emergency Communications Interoperability, 12-10D-1 to 12-10D-6 
11. Disaster Acts, 12-11-1 to 12-11-25 
12. Hazardous Materials Emergency Response, 12-12-1 to 12-12-30 
12A. Uniform Emergency Volunteer Health Practitioners Act, 12-12A-1 to 12-12A-13 
12B. Emergency Gas Pilot Relighting, 12-12B-1 to 12-12B-4 
13. New Mexico Border Act, Repealed , 
138A, New Mexico-Chihuahua Commission, 12-13A-1 to 12-13A-6 
138B. New Mexico-Sonora Commission, 12-13B-1 to 12-13B-5 
14, New Mexico Diamond Jubilee and Bicentennial Commission, Repéuled 
15. Constitutional Revision Commission, Expired 


ARTICLE 1 


Compilation Commission 


Sec. Sec. 
12-1-1. Ratification of contract. 12-1-8. Rules of construction governing compilation of 
12-1-2. New Mexico compilation commission; creation. statutes, 
12-1-3, Powers of commission. 12-1-9. Fee levy on actions filed. 
12-1-3.1. , Additional powers of commission; master data- 12-1-10. Applicability [of increased fee]. 
base, 12-1-11. Issuance of debentures. 
12-1-4, Repealed. 12-1-12. Sale of debentures. 
12-1-5. New Mexico compilation fund; created, 12-1-18. Pledge of fees levied. 


12-1-6, Repealed. 12-1-14. Proceeds from sale of debentures. 
12-1-7. Recognition as official compilation. 


12-1-1. Ratification of contract. 


The contract entered, subject to approval of the New Mexico legislature, between The Michie 
Company of Charlottesville, Virginia, and the compilation commission on January 7, 1977, to pub- 
lish a 1978 compilation of the New Mexico Statutes Annotated is hereby ratified and approved. 
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12-1-1 


History: 1953 Comp., § 1-1-1, enacted by Laws ‘ 


1977, ch. 74, § 1. 

Repeals and reenactments, — Laws 1977, ch. 74, § 1, 
repealed 1-1-1, 1953 Comp., relating to ratification of con- 
tract and contents and form of compilation, and enacted a 
new section, 

Compiler's notes. — The 1978 NMSA is the tenth cod- 
ification, revision or compilation of the laws of New Mex- 
ico since the "Kearny Code of Laws" of 1846. The Kearny 
Code, which with its accompanying Bill of Rights and 
congressional acts, was the basis of the New Mexico le- 
gal system until statehood, was prepared under Brigadier 


MISCELLANEOUS PUBLIC AFFAIRS MATTERS 


q 


12-1-1 


Meaning of revision. — A revision of statutes implies 
one, or all of the following: (1) a reexamination of existing 
statutes; (2) a restatement of existing statutes in a cor- 


_ rected or improved form; (3) the restatement may or may 


not include material changes; (4) all parts and provisions 
of the former statute or statutes that are omitted are re- 
pealed; (5) the revision displaces and repeals the former 
law as it stood relating to the subject or subjects within 
its purview. City of Raton v. sige 1967-NMSC- 141, 78 


» N.M 136, 429 P.2d 336. . 


General Stephan W. Kearny's orders by Col. Alexander W. > ' 


Doniphan and Pvt. Willard P. Hall, with assistance from 
Franklin P, Blair and Dr. David Waldo. 

In 1854 the territorial legislature provided for a revi- 
sion, correction and codification of the laws which was 
completed by Chief Justice James J. Deavenport in 1856 
as the "Revised Statutes of the Territory of New Mexico," 

The third revision was authorized by the legislature in 
1859, and the commission reported to that body in 1865. 
The 1865 revision was held to repeal all acts enacted prior 
thereto. See Tafoya v. Garcia, 1 N.M. 480 (1871), in the 
notes to this section. An unauthorized compilation follow- 
ing the plan of the 1865 Code was prepared by Chief Jus- 
tice L. Bradford Prince in 1880. 

A compilation of the laws was again authorized in 1884 
and was prepared by three commissioners who published 


their work in 1885 under the title "Compiled Laws of New ° 


Reenactment of statute in suibptaintlaliy, same Jan- 
guage in which it was originally phrased constitutes the 
latter statute merely a continuation of the former. Mc- 
Clain v. Haley, 1949-NMSC-036, 53 N.M. 327, 207 P.2d 
1013; State. v. Thompson, 1933-NMSC-021, 37 N.M. 229, 
20 P.2d 1030, ‘7 

Reenactment of part of statute in substantially 
same language. — Where original language of a stat- 
ute was reenacted on two separate, occasions, the stat- 
ute was not to be deemed a new enactment as to that 
part of the section as remained in its original form, but. 
rather as a continuation thereof. Janney v: dtc Inc., 
1943-NMSC-042,.47 N.M. 423, 144 P.2d.145. 


II, 1865 REVISION, 


Statutes not ‘included impliedly repealed. — All 
statutes of'a public nature enacted prior:to 1864-65 legis- 


‘ lature.and not contained in the revised, statutes: adopted 


Mexico." The last territorial compilation was authorized © 


and published in 1897 as the "Compiled Laws of New 
Mexico." 

After New Mexico achieved statehood in 1912, a new 
compilation was planned. However, the New Mexico Stat- 
utes of 1915 was issued as a codification, in both English 
and Spanish, and was enacted into law by the legislature. 


The title of the act read "An act-to codify the laws of the” 


state of New Mexico," The enacting clause was; "Be it en- 
acted by the legislature of the state of New Mexico:" af- 
ter which was set out the body of the code, which became 
effective June 11, 1915. The repealing and saving clause 
of the 1915 codification read, in part: "This act shall not 
be considered as enacting or adopting any chapter head- 
ing, article heading, section heading, footnote, reference or 
citation." (See Code 1915, p. 1665; C.S. 1929, § 138-101; 
1941 Comp., § 1-118). 

The New Mexico Statutes of 1929 was a compilation au- 
thorized by Laws 1929, ch. 135, and was also translated 
into Spanish, 

The 1941 Compilation was authorized by Laws 1941, ch, 
191, which also created the 1941 compilation commission. 

Laws 1953, ch. 39, § 1, authorized the 1953 Compilation, 
which was the last revision prior to NMSA 1978. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 


II. 1865 REVISION. 
III, 1915 CODIFICATION, 
IV. 1953 COMPILATION, 


I. GENERAL CONSIDERATION. 


Effect of omission of law from NMSA 1978. — Since 
NMSA 1978 is a compilation, not a revision or codifica- 
tion, i.e., it is gathered from other books and documents, a 
failure to refer to an enacted law in NMSA 1978 would not 
diminish the applicability of that enacted law. Loesch v. 
Henderson, 1985-NMCA-104, 103 N.M, 554, 710,P.2d 748. 

"Revised Statutes" means not merely the compila- 


tion or collecting together of existing statutes, but also’ 


at that session were impliedly repealed by such omission. 

Tafoya v. Garcia, 1871-NMSC-003, 1 N.M. 480. ~ 
Statutes construed as not mutually repigiadbet 

Provisions of 1865 Revised Statutes were considered as all 


‘reenacted on date of legislative adoption of the revision; 


all provisions touching the same subject matter were to be 
construed in such manner that one part not be repugnant 
to. another, In re Watts, 1872-NMSC-002,.1 N.M. 541. 
Unless conflicting in practical operation. 
Where sections dealing with same subject matter but 
enacted. at different times were reenacted, on same day, 
as part of Revised Statutes of 1865, each section was in 


‘full force and effect unless the sections conflicted with 


each other in their practical Seperation: eS vu. Pino, 


-1867-NMSC-003, 1.N.M. 410. . 


III. 1915 CODIFICATION. 


Purpose in adopting. — In adopting the 1915 Codi- 
fication, it was the purpose to continue all statutes in 
force so far as necessary to afford protection to par- 
ties who had initiated rights thereunder. In re Dasburg, 


- 1941-NMSC-024; 45 N.M. 184, 113 P.2d 569. 


the amendation or expurgation of'such provisions’ as © 


the revisors might deem unnecessary. Tafoya v. Garcia, 
1871-NMSC-003, 1 N.M. 480. 
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Existing statutes continued. — The sections embod- 
ied in the 1915 Codification were taken or adopted from 
existing statutes and were to be construed as continua- 
tions. Wells v. Dice, 1929-NMSC- 008, 33 N.M. 647, 275 
P. 90. 

Commenced prosecutions not affected. — Prosecu- 
tion under 1897 Comp. Laws was not affected by repeal 
of that compilation and adoption of 1915 Codification 
where commenced prior to the repeal. State v. Coppinger, 
1916-NMSC-012, 21 N.M. 435, 155 P. 732. 

Existing remedies and rules of evidence _ pre- 
served. — All statutes omitted from the 1915 Codifica- 
tion were continued in force for the preservation of all 
remedies and rules of evidence existing by virtue of such 
statutes, insofar as they applied to a contract. made, or 
a right initiated or an event which had happened prior 
to the adoption of the codification, Harris v. Friend, 
1918-NMSC-116, 24 N.M. 627, 175 P. 722. 

Effect of repealing clause. — Repealing clause 
of 1915 Codification repealed only laws of a general 
and permanent nature not included in the codification. 
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Scarbrough v. Wooten, 1918-NMSC-019, 23 N.M. 616, 170 IV. 1953 COMPILATION. 
P. 743, 

Pardon statute deemed unconstitutional until The 1953 statutes annotated were a compilation 
codification. — Pardon statute which was inoperative and not a reenactment. City of Albuquerque v. Camp- 
by reason of being unconstitutional at time of its adop- bell, 1960-NMSC-138, 68.N.M. 75, 358 P.2d 698. 
tion and at all:times thereafter until codified in 1915 Am. Jur. 2d, A.L.R, and C.J.S. references, — 73 Am. 
Codification’ became component part of laws of state by Jur. 2d Statutes $§ 325 to 332. dy 
virtue of adoption of the 1915 Code. Ex parte Bustillos, Adoption of compiled or revised statutes as giving ef- 
1920-NMSC-095, 26 N.M. 449, 194 P. 886. fect to former repealed or suspended provisions included 


therein, 12 A.L.R.2d 423. |, 
82 C.J.S, Statutes §§ 271 to 277. 


12-1-2. New Mexico compilation commission; creation. 


The "New Mexico compilation commission" is created. The commission consists of the chief jus- 
tice of the supreme court or a justice designated by the chief justice, who:shall act as president of 
the commission; the clerk of the supreme court; the attorney general or a deputy or assistant attor- 
ney general designated by the attorney general; the dean of the university of New Mexico school 
of law or the dean's designee; the director of the legislative council service; and the president of 
the state bar of New, Mexico or a bar commissioner designated by the president of the’state bar of 
New Mexico. 


History: 1941 Comp., § 1-120, enacted by Laws The 2006 amendment, effective July 1, 2006, ex- 
1953, ch, 39, § 2; 1953 Comp., ) 1-1-2; 2006, ch, 70, § 1; panded the number of members of the commission to add 
2019, ch, 74, $2. the state records administrator or designee, the dean of 

The 2019 amendment, effective May 3, 2019, changed the university of New Mexico school of law or designee, 
the membership of the New Mexico, compilation commis- the director of the legislative council service and the presi- 
sion; and deleted "the state records administrator or the dent of the New Mexico state bar association or a member 
administrator's designee", and changed "New Mexico of the bar commission appointed by the president and au- 
state bar association or a member of the state bar commis- thorized the appointment of designees by the chief justice 
sioners appointed by the president" to "state bar of New and attorney general. 

Mexico or a bar commissioner designated by the president 
of the state bar of New Mexico", — 


12-1-3. nares of commission. 


The New Mexico compilation commission, acting on the advice and approval of an advisory com- 
mittee appointed by the New Mexico supreme court; may: 

A. provide for official, annotated compilations of the New Mexico statutes and court rules as 
approved by the supreme court and all other necessary things pertaining to the publication, in- 
cluding online publication, of any compilation and related publications; 

B. provide for the licensing of the content of the compilation and any related publications; 

C. contract with a publisher for any compilation or related publications as may be necessary or 
desirable to carry out the provisions of this section; 

D. do all things necessary to keep current the master database of publications published or 
authorized for publication by the compilation commission; and 

EK. hire an executive director, who shall: : 

(1) serve as the chief administrative officer of the commission; 

(2) serve at the pleasure of the commission; 

(83) carry out the policies established by the commission; and 

(4) within available funding, hire such additional staff as necessary to effectuate the pow- 
ers exercised by the commission. 


History: 1953 Comp., § 1-1-3, enacted by Laws Mexico compilation commission include court rules as ap- 
1977, ch. 74, § 2; 1979, ch. 106, § 4; 2006, ch. 70, § 2; proved by the Supreme Court and the publication of offi- 
2019, ch. 74, § 3. cial compilations includes online publication, provided for 

Repeals and reenactments. — Laws 1977, ch. 74, § the licensing’of content of the compilation and any related 
2, repealed former 1-1-3, 1953 Comp., relating to powers publications, authorized the commission to contract with 
and-duties of compilation commission, and enacted a new a publisher for related publications and to keep current 
1-1-3, 1953 Comp. a master database of publications that are published or 

The 2019 amendment, effective May 3, 2019, clari- authorized to be published, and removed a provision au- 
fied that the official, annotated compilations of the New thorizing the commission to exchange compilations and 
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supplements with libraries of other states and territories; 
in Subsection A, after "New Mexico statutes", deleted 
"including" and added "and", after "court rules", deleted 
"governing practice and procedure in the state courts, pro- 
vide for supplements to the compilation" and added "as 
approved by the supreme court", and after "pertaining to 
the publication" added "including online publication"; in 
Subsection B, after "provide for the", deleted "sale" and 
added "licensing of the content", and after "compilation 
and", deleted "the supplements thereto" and added "any 
related publications"; deleted former Subsection C, which 
related to exchanging compilations and supplements with 
exchange libraries of other states and territories, and re- 
designated former Subsections D through F. as. Subsec- 
tions C through E, respectively; in Subsection C, after 
"compilation", added "or related publications"; and in Sub- 
section D, after "keep current", deleted "one or more com- 
puter databases" and added "the master database", and 
after "publications published", added "or authorized for 
publication", and after "by the compilation commission", 
deleted "and parallel tables prepared by the commission 
for computerized search and manipulation". 

Temporary provisions. — Laws 2019; ch. 74, § 9 pro- 
vided: 

A. On the effective date of this act, May 8, 2019, all 
state, local and district officers designated by the New 
Mexico compilation commission to receive distributions of 
sets of the compilation, replacement volumes or replace- 
ment pamphlets may dispose of such sets according to 
procedures set out for disposal of surplus property. Sets 
shall not be delivered or returned to the office of the com- 
mission in Santa Fe. The commission shall determine how 
many full sets of the printed statutes and other publica- 
tions it will maintain for historical, reference and possible 
replacement purposes, and the remainder of the sets held 
by the commission may be disposed of according to proce- 
dures set out for the disposal of surplus property. 

B. All contracts in effect on the effective date of this 
act, May 8, 2019, shall continue to be effective until the 
contract has been completed or the commission decides to 
terminate the contract. 

C. On the effective date of this act, May 3, 2019, all ref- 
erences in law and other legal documents to the New Mex- 
ico statutes annotated or the NMSA 1978 shall be deemed 
to be references to the content of the master database. 


MISCELLANEOUS PUBLIC AFFAIRS MATTERS 


12-1-3.1 


The 2006.amendment, effective July 1, 2006, deleted 
the provision that the commission acts through the sec- 
retary; deleted former Subsection A, which provided that 
the commission carry out the contract referred to in Sec- 
tion 12-1-1 NMSA 1978; provided in Subsection A (for- 
merly Subsection B) that the official compilation includes 
court rules governing practice and procedure in state 
courts; and added a new Subsection F to authorize and 
provide the duties of an executive director. 


ANNOTATIONS 


Compilation presumptively 
versions of statutes and court rules, certified by the com- 


» pilation commission, are presumptively official. State v, 


Sandoval, 2003-NMSC-027, 134 N.M. 453, 78 P.3d 907. 
Rules compilation. — Where the supreme court au- 
thorized the compilation commission to follow a set. of 
drafting guidelines in the recompilation of the 1986 Su- 
preme Court Rules Annotated, and the court approved the 
recompiled versions of the rules, instructions and forms, 
the version of the rules appearing in the 1986 Supreme 


‘Court Rules Annotated, and later in the New Mexico 
‘Rules Annotated, was the "official" version approved by 


the supreme court. State v. Sandoval, 2003-NMSC-027, 
134 N.M. 453, 78 P.3d 907. 

The advisory committee's advice and approval is 
a condition precedent to the valid exercise of the 
compilation commission's authority. — Where’ peti- 
tioner sought a writ of mandamus directing respondent, 
the advisory committee to the New Mexico compilation 
commission, to effectuate the compilation of three con- 
stitutional amendments, and where respondent argued 
that it was not the proper respondent for the relief be- 
ing sought by petitioner, because it had no responsibil- 
ity to declare the results of an election and it therefore 
has not failed to fulfill any legal duty to petitioner, the 
New Mexico supreme court held that the advisory com- 
mittee is the proper respondent because the New Mexico 
compilation commission's duty is to compile, certify, and 
publish the various laws and duly ratified constitutional 
amendments of the state of New Mexico and the advisory 
committee's advice and approval is a condition precedent 
to the valid exercise of the compilation commission's au- 
thority. State ex rel. League of Women Voters v. Advisory 
Comm., 2017-NMSC-025. 


12-1-3.1. Additional powers of commission; master database. 


A. The New Mexico compilation commission shall keep current the automated legal databases, 
known as the official "master database", of the following legal publications, including any revi- 
sions, and shall provide free online access to these publications: 

(1) all appellate court opinions and decisions; 
(2) all opinions and advisory letters issued by the attorney general of New Mexico; 
(3) publications of session laws and court rules of this state; and ; 


(4) parallel tables of New Mexico laws. 


B. The commission may license any part of the master database. 
C. The commission may include other statutory or legal content in the master database and 
may license the use of that information or may electronically publish that content on its online 


website. 


History: 1978 Comp., § 12-1-3.1, enacted by Laws 
1982, ch, 7, § 2; 2006, ch. 70, § 32019, ch, 74, § 4. 

The 2019 amendment, effective May 3, 2019, re- 
quired the New Mexico compilation commission to keep 
current the official master database, specified which le- 
gal publications are included in the master database, 
required the commission to provide free online access to 
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the publications in the master database, and authorized 
the commission to license any part of the master data- 
base; in the section heading, added “master database"; 
designated the introductory paragraph as Subsection A; 
in Subsection A, after "New Mexico compilation commis- 
sion", deleted "may publish, distribute, or sell and" and 
added "shall", after "legal databases", added "known as 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


12-1-4 


the official 'master database’; deleted former Subsections 
A, B, C and F and subsection designations "D." and "G.", 
and added "and shall provide free online access to these 
publications", added Paragraph A(1) and new paragraph 
designations "(2)" through "(4)", in Paragraph A(2), added 
"all", after "opinions", deleted "compliance guides and in- 
formational pamphlets" and added "and advisory letters", 
in Paragraph A(3), after "publications of", added "session", 
and after "court", deleted "and administrative", and added 
new Subsections B and C. 

Temporary provisions. — Laws 2019, ch. 74, § 9 pro- 
vided: 

A. On the effective date of this act, May 3, 2019, all 
state, local and district officers designated by the New 
Mexico compilation commission to receive distributions of 
sets of the compilation, replacement.volumes or replace- 
ment pamphlets may dispose of such sets according to 
procedures set out for disposal of surplus property. Sets 
shall not be delivered or returned to the office of the com- 
mission in Santa Fe. The commission shall determine how 


Ola 


12-1-4. Repealed. 


Repeals. — Laws 2019, ch. 74; § 10 repealed 12-1-4 
NMSA 1978, as enacted by Laws-1953, ch. 39, § 4, relat- 
ing to distribution, effective May 3, 2019. For provisions 


COMPILATION COMMISSION 12-1-7 


many full sets of the printed statutes and other publica- 
tions it will maintain for historical, reference and possible 
replacement purposes, and the remainder of the sets held 
by the commission may be disposed of according to proce- 


-dures set out for the disposal of surplus property. 


B. All contracts in effect on the effective date of this 
act, May 3, 2019, shall continue to be effective until the 
contract has been completed or the commission decides to 
terminate the contract. 

C. On the effective date of this act, May 3, 2019, all ref- 
erences in law and other legal documents to the New Mex- 
ico statutes annotated or the NMSA 1978 shall be deemed 
to be references to the content of the master database. 

The 2006 amendment, effective July 1, 2006, deleted 
the provision that the commission act through the sec- 
retary; deleted Subsection D relating to the New Mexico 
juvenile probation officers manual and added a new Sub- 
section E relating to publication of laws and court and ad- 
ministrative rules of the state. 


of former section, see the 2018 NMSA 1978 on NMOne 
Source.com. 


12-1-5. New Mexico compilation fund; created. 


The "New Mexico compilation fund" is created as a nonreverting fund in the state treasury. The 
fund consists of filing, licensing and other fees; gifts, grants and donations; appropriations; and 
any other money credited to the fund. The fund shall be administered by the New Mexico com- 
pilation commission, and money in the fund is appropriated to the commission to carry out the 
purposes of Chapter 12, Article 1 NMSA 1978. Expenditures from the fund shall be by warrant of 
the secretary of finance and administration pursuant to vouchers signed by the executive ae ig 
of the commission or the executive director's authorized representative. 


History: 1941 Comp., § 1-123, enacted by Laws and appropriations, and provided that money in the fund 


1953, ch. 39, § 5; 1953 Comp.,’§ 1-1-5; 2019, ch. 74, § 5. 

The 2019 amendment, effective May 3, 2019, desig- 
nated the New Mexico compilation fund as a nonreverting 
fund in the state treasury, provided that the fund consists 


is appropriated to the commission to carry out its duties; 
added the section heading; after the section heading, de- 
leted "There is hereby established in the state treasury 
a fund to be known as", after ""New Mexico compilation 


of filing, licensing and other fees, gifts, grants, donations fund", added the remainder of the section. 


12-1-6. Repented. 


Repeals. — Laws 2019, ch. 74, § 10 Sitti 12-1-6 
NMSA 1978, as enacted by Laws 1953, ch. 39, § 6, relating 
to compilation fund, contents, effective May 3, 2019. For 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. . 


12-1-7. Recognition as official compilation. 


Upon the annual certification of the compilation of 1978 by the New Mexico compilation commis- 
sion, with the advice and approval of the advisory committee of the supreme court, the compilation 
shall be in force and recognized, referred to and used in all the courts and in all departments and 
offices of the state as the official compilation of the statutory law of New Mexico and may be cited 
as the "NMSA 1978", whether printed under an exclusive license of the content of the compilation 
or sg ae Saget ais free of rd 


History: 1941 Comp., § 1-125, enacted by Laws 
1958, ch. 89, § 7; 1953 Comp., § 1-1-7; Laws 1977, ch. 
74, § 4; 2006, ch. 70, § 4; 2019, ch. 74, § 6. 


Compiler's notes. — The annual certification of the 
commission and advisory committee is filed with the 
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secretary of state.“Seé 12-1-3 NMSA 1978 prior to the -C. ° On the effective date of this act, May 3, 2019, all ref- 
2006 amendment of that section on NMOneSource.com. erences in law and other legal documents to the New Mex- 

The 2019 amendment, effective May 3, 2019, clarified ico statutes annotated or the NMSA 1978 shall be deemed 
that the compilation, whether printed under an exclusive to be referencés to the content of the master database.’ 
license of the content of the compilation or published élec- ~ The 2006 amendment, effective July 1, 2006, deleted 
tronically free of:charge, shall be recognized as the offi- the provision that the commission act through the secre- 
cial compilation of the statutory law of New Mexico; after tary and provides for electronic re of ree orien com- 
"Upon the", added "annual", after "shall-be in force and", pilation or supplements. 


deleted "printed and electronic copies thereof shal! be re- 


ceived", and added "whether printed under an’ exclusive ANNOTATIONS 

license of the content of the aarcebeerlin or published elec- Effect of omission of law from NMSA 1978. — Since 

tronically free of charge". NMSA 1978 is a compilation, not a revision or codifica- 
Temporary provisions. — Laws 2019, ch, 74, § - i tion, i.e., it is gathered from other books and documents, a 

vided: failure to refer to an enacted law in NMSA 1978 would not 
A.\On the‘effective date of this act, May 3, 2019, all ‘diminish the applicability of that enacted law. Loesch v. 

state, local and district officers designated by the New ~- ‘Zondorson. 1985- NMCA-104, 103 N.M. 554, 710 P.2d 748. 

Mexico compilation commission to receive distributions of Compilation presum tively official. — Compiled 


sets of the compilation, replacement: volumes or replace- versions of statutes ‘and court rules, certified by the com- 
ment pamphlets may dispose of such sets according ‘to pilation commission, are. presumptively official, State’ v. 


procedures set out for disposal of surplus property. Sets Sandoval, 2003-NMSC-027, 134 N.M. 453, 78 P.3d 907. 
shall not be delivered or returned to the office of the com- Rules compilation. — Where the supreme court au- 


mission in Santa Fe. The commission shall determine how thorized the compilation commission to follow a set. of 


many full sets of the printed statutes and other publica- drafting guidelines in the recompilation of.the 1986 Su- 
tions it will maintain for historical, reference and possible preme Court Rules Annotated, and the court approved the 
replacement purposes, and the remainder of the sets held récompiled versions of the rules, instructions and ‘forms, 


by the commission may be disposed of according, to proce- the version of the rules appearing in the 1986 Supreme 
dures set out for the disposal of surplus property. Court’ Rules: Annotated; and’ later in. the New Mexico 

B. All contracts in effect on the effective date of this Rules Annotated, was the "official" version approved by 
act, May 3, 2019, shall continue to be effective until the the supreme court. State v. Sandoval, 2003-NMSC- 027, 
contract has been completed or the commission decides to 134 N.M, 458, 78 P,3d 907... 


terminate the contract. 


12- 1-8. Rules of Guaucereai eal governing compilation of statutes: 


In carrying out the duties paemdad by law and contract, absent. an expressed aera aagiatee 
tive intent, the executive director of the New. Mexico compilation commission and the. advisory 
committee of the supreme court shall.be governed by the following rules: 

A. if two or more acts are enacted during the, same session of the legislature amending the 
same section of the NMSA, regardless of the effective dates of the acts, the act last signed by the 
governor shall be compiled in the NMSA and, if the New Mexico compilation, commission, after 
consultation with the legislative council service, determines’that the provisions of one or more 
of the earlier signed acts can be reconciled with the act that is to be compiled, those provisions 
shall. be incorporated in the last-signed act. and compiled in the NMSA. The history following the 
amended section shall set forth the section, chapter and year of all acts amending the section. A 
compiler's note shall be included in the annotations setting forth the nature of the difference be- 
tween the acts or sections, if any; and 

B. if two or more irreconcilable acts dealing with the same section of law are enacted by the 
same session of the legislature, the last act signed by the governor shall be presumed to be the law. 
The act last signed by the governor shall be compiled in the NMSA with an annotation following 
the compiled section setting forth in full the text of any conflicting section of any earlier signed act. 


History: 1953 Comp., § 1-1-7.1, enacted by Laws deleted "subject matter"»and added "section of law" and 
1977, ch. 74, § 5; 2013, ch. 176, § 1; 2019, ch. 74, § 7. after "any conflicting", deleted "acts" and added "section of 
The 2019 amendment, effective May 3, 2019, after any earlier signed act". 
“legislative intent, ‘the", deleted "secretary" and added Temporary provisions. — Laws 2013, ch. 176, § 2 pro- 
"executive director. ! vided that multiple amendments to the same section of 
‘The 2013 amendment, effective April, 4, 2013, pro- » law that were-enacted before the effective date of this aet 
vided for the compilation of multiple amendments to the may be reconciled and compiled in accordance with the 
Same section alte when their provisions are deemed aay of Laws 2013, ch. 176, § 1, 
reconcilable; in Subsection A, in the first sentence, after = . 
"signed by the governor", deleted "shall be presumed to ANNOTATIONS ceiidnd 


be the law and", after "compiled in the NMSA", added the Pai iten Gere on statutory construction. — An ex- 


in Face ote naan eae in ae onireiine D iy amination of two acts passed by the 1977 legislature, 
ena f "3 a fee es pea A ne ea At neinne and Section 12-1-8, NMSA 1978 governing their. respec- 
in the first 'sentence, after “acts dealing ‘with the same’, tive stature in the official compilation.of the laws of New 
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Mexico, would have shown that because one act was 
signed into law by the governor after the other, the last act 
signed is presumed to be the law. A state court is free to 
apply its rules of statutory interpretation without federal 
review. However, where the court departed from the rule 
of statutory construction stated in Section 12-1-8 NMSA 
1978 and applied other rules of statutory construction to 
give effect to both conflicting enactments, the court's in- 
terpretation of the conflicting enactments was not foresee- 
able and violated the due process clause. Devine v. N.M. 
Dep't of Corrs,, 866 F.2d 339 (10th Cir. 1989) 

Faced with the appearance of a conflict, the com- 
pilation commission has no choice but to compile the last 
act signed by the governor as presumptive law. In most 
cases that presumption will prevail, yet in limited circum- 
stances it may not. State v. Smith, 2004-NMSC-032, 136 
N.M. 372, 93 P.3d 1022, 

This section applies rules of construction govern- 
ing the compilation of statutes: all rules of statutory con- 
struction are but aids in arriving at the true legislative 


12-1-9. Fee levy on actions filed. 


COMPILATION COMMISSION 


12-1-10 


intent. Quintana v. N.M. Dep't of Corrs,, 1983-NMSC-066, 
100 N.M. 224, 668 P.2d 1101. 

Repeal of section blocks later amendment of 
same section by same legislature. — Where two acts 
are enacted during the same session of the legislature, 
and the earlier act repeals an existing law while the later 
act amends that law, the later act cannot be given effect 
because the earlier act repealed the law which the later 
act purported to amend. Quintana v. N.M. Dep't of Corrs., 
1983-NMSC-066, 100 N.M. 224, 668 P.2d 1101. 

Under Section 12-1-8 NMSA 1978, the determination of 
which of two or more acts amending the same statutory 
provision is the law for purposes of codification generally 
depends solely on which act the governor signed last. The 
rule will apply unless (1) the legislature has expressly 
stated its intent to the contrary, or (2) there are other 
valid reasons, beyond the fact that the acts amend’ the 
same section of the NMSA, that convincingly rebut the 
presumption set forth in Section 12-1-8(A) NMSA 1978 
that only the act last signed by the governor is law. 2000 
Op Att'y Gen. No. 00-05. 


Each district court clerk shall indicate the sum of twelve dollars ($12.00). from each civil case 
docket fee paid in the district court for.credit to the New Mexico compilation fund, no part of which 
shall revert at the end of any fiscal year. Vouchers for expenditures from the fund shall be signed 
by the secretary of the New Mexico compilation commission. 


History: 1978 Comp., § 12-1-9, enacted by Laws 
1982, ch. 7, § 3. 

Repeals and reenactments. — Laws 1982, ch. 7, § 3, 
repealed former 12-1-9 NMSA 1978, relating to fee levy on 
actions filed, and enacted a new section. 


ANNOTATIONS 


Fee deemed tax, not cost. — Charge levied under 
Laws 1929, ch. 185, § 10 (similar to this section), upon 
court actions, was a tax and not costs, and could not be 
awarded to the successful litigant, but had to be for- 
warded to the state treasurer. It referred to civil actions 
only, 1929-30 Op. Att'y Gen. No, 29-28. 

Fee held an additional fee. — The fee imposed by an 
earlier version of this section was held to be an additional 
fee to the basic filing fee in district court. 1957-58 Op. 
Att'y Gen. No. 57-135. 

Fee included in filing fees for appeal to district 
courts. — Under former law, the proper fee for filing ap- 
peals in the district court from civil cases in justice of 
the peace courts (now magistrate courts) included the 
fee specified in Section 34-6-40 NMSA 1978 and the fee 


specified in Section 12-1-9 NMSA 1978. 1970 Op. Att'y 
Gen. No. 70-65, 1964 Op. Att'y Gen. No. 64-50, 1961-62 Op. 
Att'y Gen. Nos. 61-74, 61-105. 

Appeals to which fee applicable. — The compilation 
fund docket fee required by this section would be appli- 
cable to appeals from the municipal court to the district 
court. 1980 Op. Att'y Gen. No. 80-18; 1970 Op. Att'y Gen. 
No. 70-65. 

When fee not collectable. — The $1.25 (now $12) fee 
levied on civil actions "upon which a docket fee is now re- 
quired to:be paid" by this section's predecessor could not 
be collected in the following types of cases: 

(1) free process cases;. 

(2) suits by federal agencies upon which a docket fee is 
required to be paid;. 

(3) tax petitions filed under Laws 1939, ch. 139, § 1 
(since repealed), and approved by the district attorney;. 

(4) tax petitions filed under Laws 1939, ch. 212 (72-7-30, 


' 1953 Comp. since repealed); and. 


(5) workmen's compensation cases. 

It should be collected on all other civil actions docketed 
in district court including appeals from justice and pro- 
bate courts. 1941-42 Op. Att'y Gen. No. 41-3927. 


12-1-10. Applicability [of increased fee]. . s 
The increased fee levied by this act [12-1-9, 12-1-10 NMSA 1978] shall apply to all actions filed 


on or after July 1, 1967. 


History: 1953 Comp., § 1-1-8.1, enacted by Laws 
1967, ch. 222, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Appeals to which fee applicable. — A docket fee is 
applicable to appeals from municipal court to district court 
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only when brought from an action enforcing ordinances 
under Section 35-15-1 NMSA 1978 et seq.; moreover, the 
compilation fund docket fee required by Section 12-1-9 
NMSA 1978 would be applicable to such actions as well. 
1980 Op. Att'y Gen. No, 80-18. 
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12-1-11. Issuance of debentures. 


The New Mexico compilation commission is authorized to anticipate the proceeds of the collec- 
tion of any or all of the taxes or fees on civil actions hereinabove provided for by the issuance and 
sale of New Mexico compilation commission debentures, in such amounts not to exceed outstand- 
ing at any one time, the sum of two hundred thousand dollars ($200,000), issuable at such times 
and bearing such rate of interest, not exceeding four percent (4%) per annum, as the commission 
may determine. The debentures may be issued in serial form and shall mature at stated periods 
not exceeding ten (10) years from the date of issuance. The debentures shall be, signed by the 
president of the commission, attested by its secretary, countersigned by the treasurer of the state 
of New Mexico, ‘and in such form as may be provided by the attorney general. 12 49s 


History: 1941 Comp,, § 1- 127, enacted by Laws 
1953, ch. 39, § 10;.1953 Comp., § 1-1-10; Laws. 1961, 
ch. 140, § 1, 


12-1-12. [Sale of debentures. | 


Said debentures shall be sold by the state treasurer to the highest bidder for:cash at not less 
than par and accrued interest at such times and in such amounts as may be determined by the 
New Mexico compilation commission, after advertising the time and place of sale in such manner 
as the commission may determine. Provided, however, that said debentures or any ‘part thereof 
may be sold by the state treasurer at any timé at private sale without advertisement for not less 
than par and accrued interest. The state treasurer may, with the approval of the state board of 
finance, and other officials whose approval is required by law for investment of public funds, pur- 
chase any or all of such debentures at not less than par and accrued interest without the necessity 
of advertising or offering said debentures for, public sale or after rejection of bids for alles or part-of 
any issue. 


History: 1941 Comp., § 1-128, enacted by Laws Bracketed material. — The bracketed material was 
1953, ch. 39, § 11; 1953 Comp., § 1-1-11. inserted by the compiler and is not part of the law. 


t 
i 


12-1-13, [Pledge of fees levied.] 


The issuance and sale of such debentures shall constitute and be an irrevocable and irrepealable 
contract between the state of New Mexico.and the owner of any said debentures, that the taxes or 
fees pledged for the payment thereof at the rate now provided by this act shall not be reduced as 
long as any of said debentures remain outstanding, and unpaid, and that the state will cause said 
taxes and fees to be promptly collected, remitted and set aside and applied to pay said debentures, 
and the interest thereon according to the terms thereof. Any holder of any of the debentures issued 
pursuant to the provisions of this act, or any person or officer being a party in interest may, either 
at law or in equity, by suit, action,or mandamus, enforce and compel the performance of the duties 
required by this act of any officer or person herein mentioned. 


History: 1941 Comp., § 1-129, enacted by Laws ae ANNOTATIONS 
1953, ch. 39, § 12; 1953 Comp., § 1-1-12. 

Bracketed: material; ‘The bracketed material was When all fees are within terms of contract and 
inserted by the compiler and is not part of the law. pledge. — To the extent fees, or any portion thereof, are 

Meaning of "this act". — The words "this act" refer to needed to carry out the provisions of § 1- 1 -12, (now ‘Sec- 
Laws 1953, ch, 39, the compiled provisions of which ap- tion 12-1-13 NMSA 1978) they are fees within the terms 
pear as 12-1-2, 12-1-5 to 12-1-7, and 12-1-11 to 12-1-14 of the contract and pledge and hence reversion would not 


NMSA 19738. i occur. 1957-58 Op. Att'y Gen. No, 58-134. 


12-1-14. Proceeds from sale of debentures. 


The proceeds of the sale of said debentures shall be placed to the credit of the New Mexico com- 
pilation fund, except such amount as may have been paid as accrued interest, which amount shall 
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be credited to a special interest fund for payment of interest’on such debentures: The expenses 
incurred by the state treasurer in the preparation and sale of said debentures shall be paid out 
of said compilation fund: The proceeds from said debentures shall be used exclusively for: the pur- 
poses for which said indebtedness is authorized and ‘shall bepaidout on warrants drawn by the 
secretary of finance and administration: supported by vouchers: of the New Mexico: compilation 
commission. The state treasurer shall keep separate accounts for all moneys collected from the 
taxes or fees hereby imposed for the payment of the interest and to provide a sinking fund for said 
debentures respectively, and may from:time to time invest the moneys in said sinking fund in any 
bonds or other securities issued by the United States of America or the state of New Mexico at 
their market value, provided, such bonds or other securities will mature before'the maturity date 
of the debentures for which: the @nling fund i is created. ; 


History: 1941 Comp., § 1. 130, Sunaee” by Laws 
19538, ch. 89, § 18; 1953 Comp., § 1-1- 13; Laws 1977, 


ch. 247, B 6. 
ARTICLE 2 
Statutory Construction 
Sec. Sec. 
12-2-1, 12-2- 2, Repealed. 12-2-5. Rebealed. 
12-2-3. Officer defined for certain statutes. 12-2-6. Repealed. 


12-2-4. Determination of death. 


12-2-1, 12-2-2. Repealed. | 
Repeals. — Laws 1997, ch, 173°§ 21 repealed 12-2-1 Laws 1965, ch. 110, § 1, Laws 1969, ch, 182, § 1 and Laws 


and 12-2-2 NMSA 1978, as enacted or amended by or as 1973, ch. 138, § 1, providing that the original act’governs 
compiled as Laws 1865-1866, p. 192, § 4, Laws 1880 ch. 6, and setting forth rules of construction, effective July 1, 
§ 32, C.L. 1884, §§ 1851, 2610; C.L. 1897, §§ 2900, 3784, 1997. For provisions of former sections, see 1996 NMSA 
Code 1915, §§ 5428, 5424, C.S, 1929, §§ 139-102, 139-401, 1978 on\NMOneSource.com. For present comparable pro- 
1941 Comp., §§ 1-201, 1-202, 1953 Comp., §§ 1-2-1, 1-2-2, visions, see Chapter 12, Article 2A NMSA 1978. 


12-2-3. Officer aan for certain statutes. 


In all statutes which: 

A. use the general term or terms "public officer, 
signifying the same class of persons; and 

B. donot specifically define the term to include those Hutidsd by this section; and 

C. which limit, prohibit or penalize the ability, privilege or right of persons of that class to deal 
with the state, or any of its agencies or political subdivision [subdivisions], other than an agency 
or subdivision under the executive control or supervision of that person or a board or commission 
of which that person is a member, the term or terms shall be construed to mean a salaried public 
official who receives an annual, monthly or daily salary, or is compensated for his services in the 
form of fees. The term or terms shall not be construed to mean officers or officials who receive per 
diem expense and mileage only. 


public official," "officer" or any similar term 


History: 1953 Comp., § 1-2-2.1, enacted by Laws Bracketed material. — The bracketed material ,was 
1963, ch. 197, § 1. inserted by the compiler and is not part of the law. 


12-2-4,. Determination of Aoatia: 


A. For all medical, legal and statutory purposes, death occurs when an individual has. sus- 
tained either: 
(1) irreversible cessation of circulatory or respiratory functions; OF .. 
(2) irreversible cessation of all functions of the entire brain, including the brain stem. 
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B,. A determination of death shall be made in accordance with accepted medical standards. 

C. Death isto.be pronounced pursuant to the provisions of Subsection A of this section before 
artificial means of supporting circulatory or respiratory functions are terminated and before any 
vital organ is removed for purposes of transplantation, therapy, research or education in compli- 
ance with the provisions of the Jonathan PEPalne Revised Uniform Anatomical Gift Act [24-6B-1 
through 24-6B-25 NMSA 1978]. 

- D.. The definition of death set farts in Siibasetia’ A of this. detail is to be utilized for all purposes 
in this state, including civil and criminal actions, notwithstanding any other law to the contrary. 


History: 1978 Comp., § 12-2-4, enacted by Laws 
1998, ch. 174, § 1; 2007, ch. 323, § 26. 

Repeals and reenactments. — Laws 1993, ch. 174, § 
1 repealed former 12-2-4 NMSA 1978, as enacted by Laws 
1973, ch. 168, § 1, relating to death defined, and enacted a 
new section, effective July 1, 1993. 

The 2007 amendment, effective July 1, 2007, provided 
that death is to be pronounced before any vital organ is re- 


moved for purposes of therapy, research or education and 


changed the name of the act. 


12-2-5. Repealed. 


Repeals. — Laws 1998, ch. 174, § 84 repealed 12-2-5 
NMSA 1978, as enacted by Laws 1973, ch. 168, § 2, re- 
lating to presumptive decedents, effective July 1, 1993. 


12-2-6. Repealed. 


Repeals. — Laws 1997, ch. 173 § 21 repealed 12-2-6 
NMSA 1978, as enacted by Laws 1912, ch. 21, § 1, relat- 
ing to repeal of a repealing act, effective July 1, 1997. 


. ANNOTATIONS 


Law reviews. — For lecture, "Euthanasia and the 
Right to Die; Nancy Cruzan and New Mexico," see 20 
N.M.L. Rev, 675 (1990). 

Am. Jur. 2d, A.L.R. aad C.J.S. references. — 40 Am. 
Jur, 2d pete § 1.5. 

Homicide: physician's withdrawal of life supports from 
comatose patient, 47 A.L.R.4th 18. . 

- 25CJ.S. Death § 1. 


For provisions of former section, see 1992 NMSA 1978 on 
NMOneSource.com. 


For provisions of former section, see 1996 NMSA 1978 on 
NMOneSource.com. For present comparable provisions, 
see 12-2A-15 NMSA 1978, 


ARTICLE 2A 


Uniform Statute and Rule Construction Act : 


Sec. 
12-2A-1. Short title; applicability. 
12-2A-2. Common and technical usage. 


A-1 

A-2 
12-2A-3, General definitions, 

A-4, Construction of "shall", "must" and "may". 
12-2A-5. Number, gender and tense. 
12-2A-6, Reference to series, 
12-2A-7, Computation of time. 
12-2A-8. Prospective operation. 
12-2A-9. Severability. 
12-2A-10. Irreconcilable statutes or rules. 
12-2A-11. Enrolled and engrossed bill controls over sub- 
sequent publication. 


12-2A-1. Short title; applicability. 


Sec. 

12-2A-12. Incorporation by reference. 

12-2A-13, Headings and titles. 

12-2A-14, Continuation of previous statute or rule. 
12-2A-15. Repeal of repealing statute or rule. 
12-2A-16, Effect of amendment or repeal. 
12-2A-17. Citation forms. f 

12-2A-18. Principles of construction; presumption. 
12-2A-19. Primacy of text. 

12-2A-20. Other aids to construction. 


A. This act [12-2A-1 through 12-2A-20 NMSA 1978] may be cited as the "Uniform Statute and 


Rule Construction Act". 


B. The Uniform Statute and Rule Construction Act applies to a statute enacted or rule adopted 
on or after the effective date of that act unless the statute or rule expressly provides otherwise, 
the context of its language requires otherwise or the application of that act to the statute or rule 


would be infeasible. 


C. Subsection B of this section does not authorize an administrative agency to exempt its rules 
from a provision of the Uniform Statute and Rule Construction Act. 
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History: Laws 1997, ch. 178, § 1. 

Effective dates. — Laws 1997, ch. 173 § 22 made the 
Uniform Statute and Rule Construction Act. effective 
July 1, 1997, 


I. IN GENERAL, 
II. CONSTRUCTION OF CONSTITUTION. 


ANNOTATIONS 
I. IN GENERAL. 


Construction is issue of law. — Where the question 
is simply one of construction, the courts may pass upon it 
as an issue "solely of law." Pan Am. Petroleum Corp. v. El 
Paso Natural Gas Co., 1966-NMSC-271, 77 N.M. 481, 424 
P.2d 397, 

Rules of construction to resolve not create ambi- 
guity. — Techniques in aid of construction of a statute 
are used to resolve an ambiguity, not to create one. Tafoya 
v, New. Mexico State Police Bd., 1970-NMSC-106, 81 N.M. 
710, 472 P.2d 973. 

Rules not inconsistent with intent. — If there be 
doubt as to a statute's construction, courts are permitted 
to interpret, to arrive at the intention of the legislature, 
but rules or canons of construction are not to be invoked 
to arrive at a construction inconsistent with clear intent. 
State ex rel. Maloney v. Sierra, 1970-NMSC-144, 82 N.M. 
125, 477 P.2d 301. 

All rules of statutory construction are but aids in 
arriving at the true legislative intent and should never be 
used to override same where it otherwise plainly appears, 
Bradbury & Stamm Constr, Co, v, Bureau of Revenue, 
1962-NMSC-078, 70 N.M. 226, 372 P.2d 808. 

Statute construed to make whole act consistent. 
— In statutory construction, the inquiry is to determine 
what particular words, clauses or provisions mean and 
to determine the legislative intent. Statutes are enacted 
as a whole and each part should be construed in connec- 
tion with every other part to ascertain the intent, and 
where a comparison of one clause with the statute as a 
whole makes.a meaning clear the act must be so con- 
strued as to make the whole consistent. Reed v, Styron, 
1961-NMSC-119, 69 N.M. 262, 365 P.2d 912. 

When power..conferred, rights to effect are im- 
plied. — It is a fundamental rule of construction that 
when a power is conferred by statute everything neces- 
sary to carry out the power and make it effective and 
complete will be implied. Kennecott Copper Corp, v. Em- 


ployment Sec. Comm'n, 1967-NMSC-182, 78 N,M. 398, 432° 


P.2d 109. 

When power not granted is implied. — A power not 
expressly granted is implied only where it is necessary to 
carry into effect powers expressly granted. Kennecott Cop- 
per Corp. v. Employment Sec. Comm'n, 1967-NMSC-182, 
78 N.M. 398, 432 P.2d 109. 


II], CONSTRUCTION OF CONSTITUTION, 


Usual principles governing construction of 
statutes apply also to interpretation of constitu- 
tions. State ex rel. State Hwy. Comm'n v. City of Aztec, 
1967-NMSC-046, 77 N.M. 524, 424 P.2d 801. 

No interpretation when provision is clear and un- 
ambiguous. — When a constitutional provision is clear 
and unambiguous, it is not subject to interpretation or 
construction by this court. State ex rel. Sage v. Montoya, 
1959-NMSC-029, 65 N.M. 416, 338 P.2d 1051. 

Intent arrived at from vantage point of framers. 
— What the framers of the constitution intended as dis- 
closed by the language employed is, of course, the inter- 
pretation properly to be given the instrument, That intent 
must be arrived at by construing together its various per- 
tinent provisions and giving to each the meaning which 
its language most naturally suggests when considered in 
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proper relationship to the others, We should, as nearly 
as we may, endeavor to look at the instrument from the 
vantage point of the framers the better to understand 
their view of the matter and the meaning likely intended. 
Whenever we refer to the framers that term is to be taken 
as embracing the people who adopted it. We are not .un- 
mindful of the rule of construction applicable to a con- 
stitution that its language is to be taken in its common 
and ordinary sense and as likely understood by the people 
who adopted it. State ex rel. Witt v. State Canvassing Bd., 

1968-NMSC-017, 78.N.M. 682, 437 P.2d 148. 

Intent controls literal application _of language 
when result incongruous. — The supreme court is lim- 
ited to determining the intention of those who adopted 
the constitution, and where the spirit and intent is clearly 
ascertainable as contrary to the strict letter of the lan- 
guage and literal application would lead to an incongru- 
ous result, it should not be permitted to control. State ex 
rel, Chavez v. Evans, 1968-NMSC-167, 79 N.M. 578, 446 
P.2d 445. 

Purpose and scope of constitutional provision 
must be considered. — Canon of construction that a 
sovereign is presumptively not intended to be bound by 
its own statute unless included by the clearest implication 
is but a rule of construction and: consideration must be 
given to the purpose and scope of the constitutional provi- 
sion (here N.M: Const., art. IX, § 12) involved. State ex rel. 
State Hwy. Comm'n v. City of Aztec, 1967-NMSC-046, 77 
N.M.. 524, 424 P.2d 801.. 

Duty of court to declare intent of amendment. 
— It is the duty of the court to search out and declare 
the true meaning and intent of any constitutional amend- 
ment adopted by the people,-and this duty is no different 
in considering the constitution itself. State ex rel. Chavez 
v. Evans, 1968-NMSC-167,'79'N.M.:578, 446 P.2d 445. 

Amendments valid unless illegal beyond reason- 
able doubt. — Whenever a constitutional amendment 
is attacked as not constitutionally adopted, the question 
presented is, not'whether it is possible to condemn, but 
whether it is possible to uphold; every reasonable pre- 
sumption, both of law and fact, is to be indulged in favor 
of the legality of the amendment, which will not be over- 
thrown, unless illegality appears beyond a reasonable 
doubt. City of Raton v. Sproule, 1967-NMSC-141, 78 N.M. 
138, 429 P.2d 336. 

The constitution must be construed as a whole 
and the court held that the two sections, N.M. Const., art. 


_V, § 3 and art. VII, § 2, should be read together, thereby 


requiring that in order to hold the office of governor, a 
person must be a.citizen of the United States, at least 
30 years of age, who has been a resident continuously 


' for five years preceding his election and who is a quali- 
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fied elector in New Mexico. State ex rel. Chavez, v..Evans, 
1968-NMSC-167, 79 N.M. 578, 446 P.2d 445. 

Liberal construction of certain provisions. — Con- 
stitutional provision (N.M. Const., art. XIX, § 1) that elec- 
tors be enabled to vote on amendments separately should 
receive a liberal, rather than,a narrow or technical con- 
struction, especially where the legislature obviously con- 
sidered the problem carefully, and the amendment. has 
been submitted to the people for their vote thereon. City of 
Raton v. Sproule, 1967-NMSC-141, 78 N.M. 138, 429 P.2d 
336. 

Supplementary legislation may supply details to 
constitutional provisions, — Although a self-executing 
constitutional provision has full force on its own, the leg- 
islature may protect or further it through supplementary 
legislation. That is to say, a legislature may supply details 
relative to the constitutional provision. 1961-62 Op. Att'y 
Gen. No. 62-149, 

No construction when intention clear. — The 
constitution was written to be understood by the voters; 
its words and phrases were used in their normal and 
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ordinary as distinguished from technical meaning; where 
the intention ‘is clear there is no room for construction and 
no excuse for interpolation or addition. hota Op: Att'y 
Gen: No: 60-205, Si 

If meaning of statute doubtful, consequences are 
considered in construction. 1953- 54 on Att'y Gen. 
No; 53-5878: 

Rule of employment security commission’ 'con- 
strued same as statute. — Rule legally promulgated by 
employment security commission (now' employment secu- 
rity division) has the same force asa statute and is there- 
fore subject tothe same construction.:1947-48 Op. Att'y 
Gen. No. 47-5115.) 

‘Law reviews. — For article; "Approaching Statutory 
Interpretation in New Mexico,"see 8 Nat. Ssoaregiesie J. 
689 (1968). 

“Am. Jur. 2d, A.L.R. and C: JS. references. _— 73 Am. 
Jur. 2d Statutes § 142 et seq.; 74 Am. dost 2d Time §§ 15, 
16. 

Supplying omitted words in statute, 3 A. L.R. 404,:126 
ALR. 1325. 

"Devise" or "devisee" in statute d as pedtviing "legacy" o 
"legatee," or vice versa;i4 A.L.R. 246, 

Statute requiring filing of formal notice of lis pendens 
in certain: classes:of cases as affecting common-law doc- 
trine of lis pendens in other cases, 10:A.L.R. 306. 

Meaning of "by" as fixing time for performance of an act 
or happening of an event, 12 A.L.R. 1168, 21 A.L.R. 1543. 

Effect of mistake in reference in statute to another stat- 
ute, constitution, public document, record or the like, 14 
A.L.R. 274, 

Retroactive effect of statute: i in relation to presentation 
of notice of claim for personal injury against municipality, 
14.A.L.R. 710. 

"Until" as word of inclusion or exclusion, 16 A.L.R. 1094. 

"Similar," construed, 17:A:L.:R. 94: 

Act done on same day as,i but before another act or 
event, as satisfying a statutory requirement that the for- 
mer must precede the’ latter, '21A.L.R..1216, 

Title of statutes ‘as an element bearing upon oie con- 
struction, 37 A.L.R. 927; 

Retroactive effect of provision for reduction or increase of 
award under workmen's compensation law, 40 A.L.R. 1473. 

Signing or endorsing bill or note by printing or stamp- 
ing, 46 ‘AS | R. 1498. 
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Declaratory judgment construing statute, 50 A:L.R. 42, 
68 A.L.R. 110, 87 A.L.R. 1205, 114 A.LR. 1361. 

Implied abrogation of state's prerogative right of prefer- 
ence at common law, 51 A.L.R. 1355, 65 A.L.R. 1331) 90 
A.L.R. 184, 167 A.L.R. 640. 

Computation of time allowed for approval or disap- 
proval of bill by governor, 54 A.L.R. 339. 

Resort to constitutional or legislative debates, commit- 
tee reports and journals as aid in construction of statute, 
70 A.L.R. 5 

Amendments as aid i in construction of statute, 70 A.L.R. 
22. 

Inclusion of Sunday in computation of time within 
which bill must be presented to governor, 71 A.L.R. 1363. 

Stipulation of parties as to construction and effect of 
statute, 92 A.L.R. 663. 

"And/or," 118 A.L.R. 1367, 154 A.L.R. 866. 

Retroactive application of repeal of statute which oper- 
ated as limitation of or exception to a substantive right of 
action in tort otherwise arising at common law, 120 A. L. R. 
943, 

Inclusion or ‘exclusion of first or last’ day in comput- 
ing period of time prescribed by insurance‘ contract, (137 
A.L.R. 1155. 

Construction and application of statutory and constitu- 
tional provisions exempting property of persons in mili- 
tary service, or formerly in such service, from taxation, 
149 A.L.R. 1485. 

Removal or suspension of constitutional limitation as 
affecting construction of statute previously enacted, 171 
A.L.R..1070. 

‘Constitutional requirement that repealing or amenda- 
tory statute refer to statute repealed or amended, to re- 
peal or amendment by implication, 5 A.L.R.2d 1270. ° 

Meaning of term "radius" employed in statute as de- 


Scriptive area, location or distance, 10 A.L.R.2d 605. ° 


Validity, construction, and application of statute limit- 
ing damages recoverable for defamation, 13 A.L.R.2d 285. 

Simultaneous repeal and reenactment of all, or part, of 
legislative act, 77 A.L.R.2d 336. 

What 12-month period constitutes "year" or "calendar 
year" as used in public enactment, contract or, other writ- 
ten instrument, 5 A.L.R.3d 584. 

82 C.J.S. Statutes §§ 330, 337, 338, 358; 86 C.J.S. ‘Time 
§ 13( 1). 


12-2A-2. ore, and technical usage. 


_Unless.a word or phrase is defined in the statute or rule being construed, its meaning is deter- 
mined by its context, the rules of grammar and common usage. A word or phrase that has acquired 
a technical or particular meaning in a particular context has that meaning if it is used in that 


context. 


History: Lidia 1997, ch. 173, § 2. 

Effective dates, — we 1997; ch. 178 § 22 mada the 
Uniform Statute and Rile Construction Act effective 
July 1, 1997. 


ANNOTATIONS 


Plain meaning and legislative intent. — If the 
meaning of a statute is truly clear - not vague, uncer- 
‘tain, ambiguous, or otherwise doubtful - it is of course 
the responsibility of the judiciary to apply the statute as 
written and not to second-guess the legislature's selec- 
tion from among competing policies or adoption of one of 
perhaps several ways of effectuating a particular legisla- 
tive objective, But courts must exercise caution in apply- 
ing the plain méaning rule; its beguiling simplicity may 
mask a host of reasons why a statute, apparently clear 
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and unambiguous on its face, may for one reason or an- 
other give rise to legitimate (ie., nonfrivolous) differences 
of opinion concerning the statute's meaning. While - as in 
this case’- one part of the statute may appear absolutely 
clear and certain to the point of mathematical precision, 
lurking in another part of the enactment, or even in the 


‘same section, or in the history or background of the leg- 
islation, or in an apparent conflict between the statutory 


wording and the overall legislative intent, there may be 
one or more provisions giving rise to genuine uncertainty 
as to what the legislature was trying to accomplish. In 
such a case, it is part of the essence of judicial respon- 
sibility to search for and effectuate the legislative intent 
- the purpose or object - underlying the statute, State ex 
rel. Helman v. Gallegos, 1994-NMSC- U28, 117 ae 846, 
871 P.2d1352,  ~ 
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Application of plain meaning rule. — Plain mean- 
ing rule does not require a mechanical, literal interpreta- 
tion of a statute. State v. Calvert, 2003-NMCA-028, 133 
N.M. 281, 62 P.3d 372, cert. denied, 133 N.M. 418, 63 P.3d 
516. 

When ordinary meaning given to words, — Ordi- 
nary words are given ordinary meaning where there is no 
evidence of legislative intent to do otherwise. State ex rel. 
Maloney v. Sierra, 1970-NMSC-144, 82 N.M. 125, 477 P.2d 
301. 

When no intent, otherwise, usual meaning given. 

— In construing a statute where there is no clearly ex- 
pressed legislative intent requiring otherwise, the word 
is to be given its usual, ordinary meaning. Tafoya v. New 
Mexico State Police Bad., 1970-NMSC-106, 81 N.M. 710, 
472 P.2d 973. 

Unless different intent indicated words given or- 
dinary meaning. — Words used in a statute are to be 
given their ordinary and usual meaning unless a different 
intent is clearly indicated. State ex rel. State Hwy. Comm'n 
v. Marquez, 1960-NMSC-099, 67 N.M, 353, 355 P.2d 287. 

Presumption words are used in ordinary sense. 
— Statutory words are presumed to be used in their 
ordinary and usual sense. Bettini v. City of Las Cruces, 
1971-NMSC-054, 82 N.M. 633, 485 P.2d 967, 

Each word construed with other words to accom- 
plish legislative purpose. — The rules of construction 
require each word or phrase used in a statute to be con- 
strued in connection with every other word, phrase or por- 
tion, so as to accomplish the legislative purpose. Peyton v. 
Nord, 1968-NMSC-027, 78 N.M. 717, 437 P.2d 716. 

Technical words. — The interpretation of techni- 
cal language in a statute can and should be informed by 
evidence concerning how those technical terms are inter- 
preted by experts in the pertinent field. Dynacon, Ince. v. 
D & S Contracting, Inc., 1995-NMCA-071, 120 N.M. 170, 
899 P.2d 613. 

Statute given effect as written unless different 
intent, — A statute is to be read and given effect as writ- 
ten and the words used in a statute are to be given their 
ordinary and usual meaning unless a different intent is 
clearly indicated. Gonzales v. Oil, Chem. & Atomic Workers 
Int'l Union, 1966-NMSC-211, 77 N.M. 61, 419 P.2d 257. 

Statutes must be read according to their gram- 
matical sense. Garcia'v. Schneider, Inc., 1986-NMCA-127, 
105 N.M. 234,731 P.2d 377. 

Meaning of "indebtedness". — In using word "in- 
debtedness" in statute creating and organizing new 
county, legislature intended what that expression meant 
in common parlance. Sierra County v. Dona Ana County, 
1889-NMSC-017, 5 N.M. 190, 21 P. 83. 

Meaning of "removed". — The removal contemplated 
by the word "removed" as used in N.M. Const., art. XX, § 
2, refers to ouster from office of an officer under the provi- 
sions of the statute authorizing removal for misconduct, It 
has no reference to ouster by quo warranto proceedings, 
which are invoked and exercised only where a person is 
usurping the functions of an office to which he has no le- 
gal title. The provision clearly intended to permit the im- 
mediate removal from office of all officers who were found 
guilty of misconduct sufficient to oust them from office, 
Haymaker v, State ex rel. McCain, 1917-NMSC-005, 22 
N.M. 400, 163 P, 248. 

Construction of "the ballot shall contain...".— The 
words "the ballot shall contain the text of the ordinance or 
resolution...." from Section 3-14-17 NMSA 1978 direct 
that the ballot show the complete text of a proposed ordi- 
nance. The statute is not ambiguous, therefore construction 
is not called for, 1970 Op, Att'y Gen. No. 70-40. 
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Meaning of "vacancy". — The word "vacancy," as ap- 

plied to an office, has no technical meaning. An office is 
vacant. whenever it is unoccupied by a legally qualified 
incumbent who has a lawful right to continue therein un- 
til the happening of some future event. 1959-60 Op. Att'y 
Gen. No. 59-01. ; 
_ Astatute means what it says. Southern Union Gas 
Co. v. New Mexico Pub, Serv. Comm'n, 82 N.M. 405, 482 
P.2d 913 (1971), overruled on other grounds, De Vargas 
Sav. & Loan Ass'n v. reg er 1975-NMSC-026, 87 N.M. 
469, 535 P.2d 1320. 

When statute makes sense no language read into 


‘it. — An appellate court may not read into a statute lan- 


guage which is not there, particularly if it makes sense 
as written. State ex rel. Barela v. New Mexico State Bd. of 
Educ., 1969-NMSC-038, 80 N.M. 220, 453 P.2d 583. 
When meaning plain, no construction. — When 
the meaning of the statute is plain, there is no room for 
construction. State v. Clark, 1969-NMCA-004, 80 N.M. 91, 


_ 451 P.2d 995, rev'd on other grounds, 1969-NMSC-078, 80 
’ N.M. 840, 455 P.2d 844. 
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When words free from ambiguity and doubt, no 
interpretation, — In interpreting a statute the intent is 
to be first sought in the meaning of the words used, and 
when they are free from ambiguity and doubt and express 
plainly, clearly and distinctly the sense of the legisla- 
ture, no other means of interpretation should be resorted 
to. City of Roswell v. New Mexico Water Quality Control 
Comm'n, 1972-NMCA-160, 84 N.M. 561, 505 P.2d 1237, 
cert. denied, 84 N.M. 560, 505 P.2d 1236 (1973). 

When terms plain and unambiguous no room for 
construction, — The meaning of a statute is to be as- 
certained primarily from its terms, and where they are 
plain and unambiguous, there is no room for construction. 
Southern Union Gas Co. v, New Mexico Pub. Serv. Comm'n, 
1971-NMSC-035, 82 N.M. 405, 482 P.2d 913, overruled on 
other grounds, De Vargas Sav. & Loan Ass'n v. Campbell, 
1975-NMSC-026, 87 N.M. 469, 535 P.2d 13820. 

No sroom exists for construction when lan- 
guage of act is clear and unambiguous. Giomi v. Chase, 
1942-NMSC-071, 47 N.M. 22, 132 P.2d 715. 

Statute free of ambiguity given literal meaning. 
— Where the statute is free of ambiguity it must be given 
its literal meaning. Sunset Package Store, Inc. v. City of 
Carlsbad, 1968-NMSC-105, 79 N.M. 260, 442 P.2d 572, 

No construction when words plain and unam- 
biguous. — If words in the statute being considered are 
plain and unambiguous, there is no room for construction. 
State v. McHorse, 1973-NMCA-144, 85 N.M. 753, 517 P.2d 
75. 

No construction when words plain and unam- 
biguous. — Where a statute is plain, meaningful and un- 
ambiguous, there is no room for construction. State ex rel. 
Barela v. New Mexico State Bd. of Educ., 1969-NMSC-038, 
80 N.M. 220, 453 P.2d 583. 

If language unambiguous legislative intent un- 


‘derstood as it is written. — Legislative intent must be 


ascertained primarily from the language of the statute 
and if the language used is plain and unambiguous, the 
legislature must be understood as meaning what is ex- 
pressly declared. 1959-60 Op. Att'y Gen. No. 59-63. 

Unless ambiguity, no construction. — Rule of statu- 
tory construction that unless there is ambiguity in a stat- 
ute, construction is uncalled for. 1959-60 Op. Att'y Gen. 
No. 59-63. 

All parts of act generally Gébaidated. — Generally 
all parts of an act of a legislature should be considered so 
as to give effect to the whole statute. 1955-56 Op. Att'y 
Gen. No. 55-6247, 
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In the statutes and rules of New Mexico: 

A. "annually" means per year; 

B. "age of majority" begins on the first javeant of an individual's eighteenth birthday; 

C.. "child" includes a child by adoption; 

D.. "oath" includes an affirmation; a BS: 

E. "person" means an individual, corporation, bufintesd trust, estate, trust, partnership, limited 
liability company, association, joint venture or any legal or commercial entity; 

F. "personal property" means property other than real property; . : 

G. "personal representative" of a decedent's estate includes an administrator and executor; 

H. "population" means the number of individuals enumerated in the most recent federal de- 
cennial census; 

I. “property” means real and personal property; Fy 

J. "real property" means an estate or interest in, over or under land alfa other engitse’s or re 
ests, including minerals, water, structures and fixtures:that by custom, usage or law pass with a 
transfer of land even if the estate or interest is not described or mentioned in the contract of sale 
or instrument of conveyance and, if appropriate to the context, the land in which the estate or 
interest is claimed; 

K. "rule" means a rule, regulation, corte standard or statement of policy, including amend- 
ments thereto or repeals thereof, promulgated by an administrative agency, that purports to affect 
one or more administrative agencies other than the promulgating agency or that purports,to affect 
persons ee are not members or employees of the promulgating agency; 

L. "sign" or "subscribe" includes the execution or adoption of any symbol by ‘a person spit the 
present mention to authenticate a writing; 

M. "state" means'a state of the United States, the District of Columbia, the Commonwealth of 
Puerto Rico or any territory or insular possession subject to the jurisdiction of the United States; 

N. .."swear" includes affirm; 

O. "will" includes a codicil; and 

~P, "written" and “in writing" includes printing, engraving or any other hos of Hepreseniting 
words and letters. | 


History: Laws 1997, ch. 178, § 8. ANNOTATIONS 
Effective dates. — Laws 1997, ch. 173 § 22 made the . wither ar 
Uniform Statute and Rule Construction Act effective County is body corporate therefore "person". — A 
July 1; 1997. county is fairly included as a body politic and corporate, to 


which the word "person" is extended! Donalson v. County 
of San Miguel; 1859-NMSC-001, 1.N.M. 268. tcf 


12-2A-4, Construction of "shall", "must" and "may". 


A. "Shall" and "must" express a duty, obligation, requirement or condition precedent. 

B. "May" confers a power, authority, privilege or right. 10 

C. "May not", "must not" and "shall not" prohibit the exercise ofa power, authority, privilege or 
right. ‘ 


History: Laws 1997, ch. 178,§ 4. © is answered by looking to the intent of the statute. Stokes 


Effective dates, — Laws 1997, ch. 173 § 22 made the v. Tatman, 1990-NMSC-113, 111 N.M. 188, 803 P.2d 678. 
Uniform Statute and Rule Construction Act effective "May" contrasted with "can". — In the context of 
July 1, 1997. the annexation statutes and the statutes relating to 


municipal planning, the word*"may" in Section 3-7-15A 


ANNOTATIONS NMSA 1978, cannot reasonably be interpreted as "can." 
"Shall" and "must". — The words "shall" and "must" City of Albuquerque v. State’ Mun. Boundary Comm’ nN; - 
generally indicate that the provisions of a_ statute 2002- NMEA- 024; 131 N.M. 665, 41 P.3d 933. 
are mandatory and not discretionary. State v. Lara, Shall" and "may" not interchangeable, legislative 
2000-NMCA-037, 129 N.M. 391, 9 P.3d 74. intent determines use, — Whether: words of statutes 
Mandatory or directory. — The question of whether are mandatory or discretionary i is a matter of legislative 
a statutory requirement is mandatory or merely directory intent to be determined by consideration of the purpose 


sought to be accomplished and the general rule is that the 
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words "shall" and "may" shall not be used interchange- 
ably. State ex rel. Robinson v, King, 1974-NMSC-028, 86 
N.M. 281, 522 P.2d 83. 

Directions not essence of duties not mandatory. 
— Directions in a statute which are not the essence of 
things to be done are not commonly considered manda- 
tory, particularly where failure to comply does not result 
in prejudice. State v. Lindwood, 1968-NMCA-063, 79 N.M. 
439, 444 P.2d 766.. > 

If public interest involved, public officer’ s power 
is mandatory. — Where a public officer is clothed with 
power in permissive form to perform an act in which the 
interests of the public are concerned, the permissive lan- 
guage of a statute will be construed as mandatory. State 
ex rel. Robinson v. King, 1974-NMSC-028, 86 N.M., 231, 
522 P.2d 83. 


When "shall" mandatory. — A claim for relief "shall .. 


contain a short and plain statement of the claim showing 


12-2A-5. Number, gender and tense. 
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that the pleader is entitled to relief," and that "each aver- 
ment of a pleading shall be simple, concise and direct." 
The word "shall" is mandatory. Mantz v. Follingstad, 
1972-NMCA-164, 84 N.M. 473, 505 P.2d 68. 

"Shall" held mandatory. — "Shall" in Section 31-1-3 
NMSA 1978, and in former Rule 40, N.M.R. Crim. P. (now 
Rule 5-607), is mandatory, State v. Davis, 1982-NMCA-057, 
97 N.M. 745, 648 P.2d 614. 

When permissive language mandatory. — Permis- 
sive language may be construed. as mandatory when it 
plainly appears that the legislature intended to impose 
a ministerial duty upon a public official or agency rather 
than entrust the agency with a judgmental function. A 
mandatory construction is normally suggested when the 


- public or an individual has a claim de jure which demands 


that the power conferred upon the administrative agency 
be exercised for the benefit of that claim. 1971, Op. Att'y 
Gen. No. 71-104, 


A. Use of the singular number includes the plural, and use of the plural number includes the 


singular. 


B. Use of a word of one gender includes corresponding words of the other gandens: 
C. Use of a verb in the present tense includes the future tense. 


History: Laws 1997, ch. 173, § 5. 

Effective dates. — Laws 1997, ch. 173 §.22 made the 
Uniform Statute and Rule Construction Act effective 
July 1; 1997. 


ANNOTATIONS 


Singular includes the plural. — Courts have consis- 
tently construed enhancement statutes that are written 
in the singular as authorizing the imposition of multiple 
enhancements, State v. McClendon, 2001-NMSC-023, 130 
N.M. 551, 28 P.3d 1092. 

When singular appears it can be construed as plu- 
ral, and vice versa. New Mexico & S. Pac. R.R. Co. v, 
Madden, 1893-NMSC-018, 7 N.M. 215, 34 P. 50. 

Where intent determined it is appropriate to 
transpose words. — This section provides that words 
importing the plural number may be applied to one per- 
son or thing, for it is appropriate to ‘transpose ‘words 
and phrases to carry out the manifest intent where the 


12-2A-6. Reference to series. 


purpose and intent of a statute has been determined. 
State ex rel. Dresden v. District Court, 1941-NMSC-013, 45 
N.M. 119, 112 P.2d 506. 

Person includes persons. — While effect of a for- 
mer statute similar to this section was that .use of word 
"person" in statute included plural "persons," the home- 
stead exemption statute could not be construed so as to 
permit individual partners an exemption of partnership 
assets equivalent to their homestead. In re Spitz Bros., 
1896-NMSC-025, 8 N.M, 622,45 P1122, © 

Construing the term "owner". — Construing the 
term "owner" in 30-31-34G(2) NMSA 1978 to protect in- 
nocent co-owners as well as sole owners from forfeiture 
of their vehicles for drug use is not contrary to the legis- 
lature's intent and is a permissible extension of a singu- 
lar term to include the plural under this rule of statutory 
construction. In re Forfeiture of One 1970 Ford Pickup, 
1991-NMCA-124, 113 NM. 97, 823 P.2d 339. 


A reference to a series of numbers or letters includes the first and last number or letter. 


History: Laws 1997, ch. 173, § 6. 


12- 2A-7. Computation of time. 


Effective dates. —:Laws 1997, ch. 173 § 22: made the 
Uniform Statute and Rule Construction Act effective 
July 1, 1997. 


In computing a period of time prescribed or allowed by a statute or rule, the following rules ap- 


ply: 


A. if the period.is expressed in days, the first day of the period i is excluded and the last days is 


included; 


B. if the period is expressed in weeks, the period ends on the day that is the-same day of the 
concluding week as the day of the week on which an event determinative of the computation oc- 


curred; 
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C. ifthe period is expressed in months, the period ends on the day of the concluding month that 
is numbered the same as the day of the month on which an event determinative of the computa- 
tion occurred, unless the concluding month:has no such day,.in which case the period ends on ithe 
last day of the concluding month; . 

D. ifthe period is expressed in years, the period ends on the day of the concluding month of the 
concluding year that is numbered the same as the day of the month of the year on which an event 
determinative of the computation occurred, unless the concluding month has no such day, i in which 
case the period ends on the last day of the concluding month of the concluding year; 

E. if the period is less than eleven eal a Saturday, when or legal holiday is excluded from 
the computation; | 

F. if the last day of the period is a Saturday, Sunday or legal holiday, the period ends.on the 
next day that is not a Saturday, Sunday or legal holiday; 

G. a day begins immediately after midnight and ends at the next midnight; 

H. if the period is determinable by the occurrence of a future event, the first day of the period 
is ascertained by applying the rules of Subsections A through G of this section backward from the 
last day of the period as if the event had occurred; and i 

I. in computing the time that a legislative session shall end, the word "day" means a twenty- 
four-hour period from 12:00 noon on one calendar day to 12:00 noon on the next calendar was 


History: Laws 1997, ch. 173, § 7. When Sunday last day for payment following Mon- 
Effective dates. — Laws 1997, ch. 173 § 22 made the day acceptable. — When last day for payment of rental 
Uniform Statute and Rule Construction Act effective under an oil and gas lease falls on Sunday, lessee may pay 
July 1, 1997. on following Monday. Durell v, Miles, 1949-NMSC-0338, 53 


N.M. 264, 206 P.2d 547. 

Filing application. — Where sixth day after comple- 
tion of canvass of election returns fell on Sunday, an ap- 
plication for recount filed in the district court the Monday 
the right of redemption to the corresponding date of the following, and presented to the district judge promptly on 


subsequent month (or months, if the redemption period his return after an absence of two days, was seasonable. 
granted is more than one month). U.S. Bank Nat'l Ass'n Sandoval v: Madrid, 19380- NMSA 118, 35 .N.M, 252, 294 


ANNOTATIONS 


Period involving months. — A calendar month 
should run from the date of the court order triggering 


v. Martinez, 2003-NMCA-151, 134 N.M. 665, 81 P.3d 608. P. 631, 

Eleven-day rule. — Subsection E of Section 12-2A-7E Filing claim. — Filing of claim against estate one 
NMSA 1978 of the Uniform Statute and Rule Construc- y ee a wits oe zak ma vey oi. reer 
tion Act provides the same time computation guideline as WAS WNSLY WHETE LNG JASL GAY Ob LOG e inert a tae ee 
Rule 12-308(A) NMRA for the less-than-eleven-days rule, O'Brien v. Wilson, 1921-NMSC-022, 26 N.M. 641, 195 
but the act is not applicable to Section 39-3-3B(2) NMSA P. 808. 

1978 as it currently exists, because the act applies only to Service and return at any hour of day, — Service 
statutes enacted after its effective date. State v. Fernan- at any hour on November 19th was sufficient for any hour 
dez, 1999-NMCA-128, 128 N.M. 111, 990 P.2d 224. of November 24th as a return day. Pickering v. Justice of 


Conflict with rule of procedure. — Paragraph A of Peace, 1911-NMSC-006, 16 N.M. 37, 113 P. 619. 
Rule 1-006, which provides that if the last day of a statu- Statute becomes effective at first moment of ap- 


tory time period falls on a Saturday, Sunday, or legal plicable day. — In calculating effective date of a new 
holiday, the period runs until the next day which is not act, day of the event is to be excluded and last day of in- 
a Saturday, Sunday or legal holiday, supersedes Subsec- terim period is included, so that statute becomes effective 
tion G (now F) of this section, which only extends the time at first moment. of applicable day after the event, such as 
period to the following Monday if the last day falls on a first moment of 90th day after adjournment of legislature, 
Sunday. Therefore, a claim under the Torts Claim Act was Garcia v. iC, Penney Co., 1948- NMSC-065, 52 N.M. 410, 
not barred by the two-year statute of limitations of Sec- 200 P.2d 372. 
tion 41-4-15 NMSA 1978 when the last day of the two- Applicability to constitutional conventions, — 
year period fell on a Saturday and the plaintiff filed her The rule expressed in former Subsection H (now I) of Sec- 
claim on the following Monday. Dutton v. McKinley Cnty. tion 12-2-2 NMSA 1978 was limited to the computation of 
Bd. of Comm'rs, 1991-NMCA-130, 113 N.M. 51, 822 P.2d time for legislative sessions and did not apply when con- 
1134. struing Laws 1969, ch. 134, § 15 (purporting to set a time 
Computation irrespective of nature of limitation. limit on the constitutional convention). 1969 Op. Att'y 
— Whether a limitation is considered procedural or sub- Gen. No. 69-82. ; TAs 
stantive, or whether it is a limitation on the right and Days counted consecutively. — The legislative rule 
remedy or on only the remedy, is immaterial. Keilman v. of statutory construction assumed that in computing pe- 
Dar Tile Co., 1964-NMSC-138, 74 N.M. 305, 393 P.2d 332. riods of time set forth in legislative enactments, it is in- 
Only case when Sunday is excluded. — Former tended that days be counted consecutively. 1969 Op. Att'y 
12-2-26 NMSA 1978 changed the common-law rule, and Gen, No, 69-82. 
required the court to include intervening Sundays in com- Any time during last day sufficient. — A lot sold for 
puting time. It also provided the only case wherein Sun- taxes at 10 o'clock in the forenoon on January 30, 1912, 
day is to be excluded. Atchison, T. & S.F. Ry. Co. v. Solor- could be redeemed by the original owner, or by a person 
zano, 1916-NMSC-016, 21 N.M. 503, 156 P. 242 (decided purchasing from the original owner, at. any time before the 
under former law). rid of January 30, 1915. 1915-16 Op. Att'y Gen. No. 15- 
768 
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A statute or rule operates prospectively only unless the statute or rate a a provides other- 
wise or its context requires that it operate retrospectively. 


History: Laws 1997, ch. 178, § 8. 

Effective dates. — Laws 1997, ch. 173 § 22 made the 
Uniform Statute and Rule Construction Act effective 
July 1, 1997. 


ANNOTATIONS 


Extending a statute of limitations. — Although the 
extension of a statute of limitations cannot revive a previ- 
ously time-barred prosecution, it can extend an unexpired 
limitation period because such extension does not impair 
vested rights acquired under prior law, require new obli- 
gations, impose new duties or affix new disabilities to past 
transactions, Because capital felonies and first-degree vio- 
lent felonies committed after July 1, 1982, were not time- 
barred as of the effective date of the 1997 amendment of 
Section 30-1-8 NMSA 1978, the legislature intended the 
1997 amendment to apply to these crimes. State v. Mo- 
rales, 2010-NMSC-026, 148 N.M. 305, 236 P.3d 24. 

Presumption in favor of prospective operation 
unless clear intent otherwise. — It is presumed 
that statutes will operate prospectively only, unless 
an intention on the part of the legislature is clearly ap- 
parent to give them retrospective effect. State v. Perea, 
2001-NMSC-026, 130 N.M. 732, 31 P.3d 1006; State v. Pa- 
dilla, 1968-NMCA-004, 78 N.M. 702, 437 P.2d 163. 

Retroactive operation not mandated by exis- 
tence of facts prior to enactment. — A statute does 
not operate retroactively merely because some of the facts 
or conditions upon which its application depends came 
into existence prior to the enactment. State v. Mears, 
1968-NMCA-098, 79 N.M. 715, 449 P.2d 85. 

Clarification of existing law. — A statute which 
clarifies existing law may properly be regarded as having 
prospective effect. Swink v. Fingado, 115 N.M. 275, 850 
P.2d 978 (1993). 

As a general rule retrospective legislation i is not 
favored. — As a general rule, retrospective or retroactive 
legislation is not looked upon with favor. For this reason, 


12-2A-9. Severability. 


it is a well established and fundamental rule of statutory 
construction that all statutes are to be construed as hav- 
ing only a prospective operation. 1959-60 Op. Att'y Gen. 
No, 60-203. 

Therefore all statutes operate prospectively and 
not retrospectively, — All statutes are to be construed 
as having only a prospective operation and not as operat- 
ing retrospectively, 1957-58 Op, Att'y Gen. No. 57-261. 

Clear intent is for retrospective effect. — Statutes 
are presumed to have only prospective effect unless there 
is strong and clear language of an intent for them to have 
a retrospective effect, 1959-60 Op. Att'y Gen. No. 60-192. 

Intent controls retroactively but an emergency 
clause implies prospective effect. — Generally, stat- 
utes will not be given a retroactive interpretation, espe- 
cially where the enactment is in derogation of a common- 
law right or where such interpretation would interfere 
with an existing contract or create a new liability in con- 
nection with a past transaction, invalidate a previously 
valid defense, or where such an interpretation would ren- 
der a statute unconstitutional. However, if the intention 
that a law be retroactive is manifest, such intention will 
control even though not expressly stated. On the other 
hand, an emergency clause in the enactment is some indi- 
cation that the law was not intended to have retroactive 
effect. 1957-58 Op. Att'y Gen. No. 57-127. 

Statutes of limitation ordinarily will not be given 
retroactive effect unless it clearly appears that the leg- 
islature so intended. 1959-60 Op. Att'y Gen. No. 60-203. 

New matter in amended statute has no retrospec- 
tive effect. — A statute amending a prior one by declar- 
ing that it shall be amended so as to read in a given man- 
ner has no retrospective effect. The portion of the amended 
statute, which is merely copied without change, is not to 
be considered as repealed and again enacted, but to have 
been the law; and the new parts are not to be taken as to 
have been the law prior to the passage of the amended 
statute, 1957-58 Op. Att'y Gen. No. 57-20. 


Ifa provision of a statute or riile or its application to any person or circumstance is held invalid, 
the invalidity does not. affect other provisions or applications of the statute or rule that can be 
given effect without the invalid provision or application, and to this end the provisions of the stat- 


ute or rule are severable. 


History: Laws 1997, ch. 173, § 9. 

Effective dates. Laws 1997, ch. 173, § 22 made 
the Uniform Statute and Rule Construction Ket effective 
July 1, 1997. 


ANNOTATIONS 


When valid portion of partially invalid statute 
remains in force. — A part of the law may be unconsti- 
tutional and the remainder of it valid, where the objec- 
tionable part may be properly separated from the other 
_ without impairing the force and effect of the portion which 
remains, and where the legislative purpose as expressed 
in such valid portion can be accomplished and given ef- 
fect, independently of the void provisions, and where 
if the entire act is taken into consideration it cannot be 
said that the enacting power would not have passed the 
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portion retained had it known that the void provisions 
must fall. State v. Frawley, 2007-NMSC-057, 143 N.M. 7, 
172 P.8d 144; Barber's Super Mkts., Inc. v. City of Grants, 
1969-NMSC-115, 80 N.M. 533, 458 P.2d 785. 

Effect of partially invalid statute. — Before a par- 
tially invalid statute can be held to-still be in force it must 
satisfy three tests:‘first, the invalid portion must be able 
to be separated from the other portions without impairing 
their effect; second, the legislative purpose expressed in 
the valid portion of the act must be able to be given effect 
without the invalid portion; and, thirdly, it cannot be said, 
on a consideration of the whole act, that the legislature 
would not have passed the valid part if it had known that 
the objectionable part was invalid. State v. Spearman, 
1972-NMCA-150, 84 N.M. 366, 503 P.2d 649. 

‘Interdependence of both valid and invalid pro- 
visions is controlling factor. The invalidity of a 
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portion of a legislative enactment does not operate to expressly stating the legislative intent that the valid por- 
invalidate those portions of the act which are free from tion of the enactment should stand even though other 
objection unless there is such interdependence of all pro- parts may be determined to be invalid, there can be no 
visions so as to make it reasonably certain that absent the question of legislative intent and if possible the portion of 
part determined to be invalid, the legislature would not the legislation free from objection should be given effect. 
have enacted the valid portion. Clovis Nat'l Bank v. Cal- Clovis Nat'l Bank v. Calloway; 1961-NMSC-129, 69 N.M. 
laway, 1961-NMSC-129, 69 N.M. 119, 364 P.2d 748. 119, 364 P.2d 748. 


Where saving clause used v valid portion given ef- 
fect, if possible, — Where a section has been incorporated 


12-2A-10. Irreconcilable statutes or rules. 


A. If statutes appear to conflict, they must be construed, if possible, to give effect to each. If the 

conflict is irreconcilable, the later-enacted statute governs. However, an earlier-enacted specific, 

special or local statute prevails over a later-enacted general statute unless the context of the later- 
enacted statute indicates otherwise. 

B. If an administrative agency's rules appear to conflict, they must be construed, if pREEINN, 
to give effect to each. If the conflict is irreconcilable, the later-adopted rule governs. However, an 
earlier-adopted specific, special or local rule prevails over a later-adopted general rule unless the 
context of the later-adopted rule indicates otherwise. é 

C...If a statute is a comprehensive revision of the law on a subject, it prevails over previous 
statutes on the subject, whether or not the revision and the previous statutes conflict irreconcil- 
ably. 

D... Ifa rule is a comprehensive revision of the rules on the subject, it oat over previous 
rules on the subject, whether or not the revision and the previous rules conflict irreconcilably. 


History: Laws 1997, ch. 173, §.10... .: construed together. State v. Rue, 1963-NMSC- 090, 72 N. M. 
_. Effective dates. — Laws 1997, ch. 173 § 22 made the 212, 382 P.2d 697. 
Uniform Statute and Rule Construction Act effective If two statutes not absolutely irreconcilable both 
July 1,.1997... .., , given effect, — Repeals of statutes by implication are not 


favored, and when two statutes cover in whole or in part 


ANNOTATIONS the whole matter and are not absolutely irreconcilable, ef- 

I> GENERAL CONSIDERATION fect should be given if possible to both of them, Waltom v. 
II. GENERAL-SPECIFIC STATUTES. City of Portales, 1938-NMSC-022, 42 N.M. 433, 81 P.2d 58; 
I. REPEAL BY IMPLICATION. White v. Board of Educ., 1938-NMSC-009, 42 N.M. 94, 75 
P.2d 712; State v. Moore, 1936-NMSC-044, 40 N.M. 344, 

I. GENERAL CONSIDERATION... 59 P.2d 902; Atchison, T: & SF. Ry. v. Town of Silver City, 


. 1936-NMSC-036, 40 N.M. 305, 59 P.2d 351; State v. Fidel- 
Using legislative intent. — Where three acts were ity & Deposit Co., 1932-NMSC-022, 36 N.M. 166, 9 P.2d 


enacted to amend Section 66-8-102 NMSA 1978 at the 700; James v. Board of Comm' rs, 1918-NMSC- 106, 94N.M. 
same session of the legislature, were signed by the goy- 509, 174 P. 1001; Hagerman v. Meeks, 1906 -NMSC- 032, 13 
ernor on different dates, and had different effective dates N.M. 565, 86 P. 801. 


and did not conflict with each other, the language of the 


three enactments, in addition to their titles and purposes, ‘till he seconcileds. Where. thére is-an ararikiicd= 
indicated that the objective of the legislature was to make Hist tistweon tee nies without any cm ore willbe 


specific, independent’ improvements to the statute and reconciled. State v. Moore, 1936-NMSC-044, 40 N.M. 344 
permitted the three enactments. to. be construed harmo- 59 P.2d 902. ; : ; 


niously to give effect to each enactment. In the course of Presumption that legislature knew existing law 
amending an existing law, if the legislature restates exist- and did not intend inconsistency. — In interpreting 
ing law to comply with Article IV, Section 18 of the New a statute this court may presume that the legislature was 
Mexico constitution, the courts are not obligated to read informed as to existing law, and that the legislature did 
into that legislative act-a repeal by implication of other not intend to enact a law inconsistent with any existing 
legislation passed in the same session. A better rule is'to law or not in accord with common sense or sound reason- 
make legislative intent paramount to the application of ing. City Comm'n of Albuquerque v. State ex rel. Nichols 
a mechanical rule, State v. Smith, 2004- NMC; 032, 136 1965-NMSC-104, 75 N.M. 438, 405 P2d 924. y 
AF oe nee Pad 1022, perc ij Not construed together if repugnancy or unrea- 
en ment: ne rene y implication not uncon- .sonableness would result. — Statutes relating to same 
stitutional. — Fact that act may amend or repeal certain subject should be construed together if possible, but this 
provisions of other statutes by implication does not offend effect should not be accorded to statutes when it leads to 
against N.M. Const., art. IV, § 18,,referring to amend- contradiction or repugnancy, absurdity or unreasonable- 
ments. State ex rel. Taylor v, Mirabal, 1B MSCG6, 33 ness, In.re Martinez Will, 1942-NMSC-026, 47 N.M. 6, 132 
N.M, 553, 273 P. 928, P.2d 422. 
ate sBbakuton eavering .aABte subject matter If two sections from same act conflict, last placed 
should be harmonized, —.Whentwo' statutes are-en- controls. — The sentence concerning requirement that 
acted by the legislature covering the same subject matter, directors be stockholders, contained in. 51-2-14 (since 
one of them in general terms and the other in a more/de- “fn 5 6.1. (ei 
tailed way, the two should be harmonized, if possible, and zepesied), iain 4 \andvthevene gotndainslid ski (aimee 


Where apparent conflict, without repeal statute 
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repealed) is in § 8 of the 1927 amendment. If two provi- 
sions of the same statute are irreconcilable, the provision 
last placed will be deemed to repeal the other. The sen- 
tence quoted from 51-6-1 was the provision last placed 
and was controlling. Great W. Constr. Co. v, N.C, Ribble Co., 
1967-NMSC-085, 77 N.M. 725, 427 P.2d 246. 

Penalty provisions of pari materia statutes are ir- 
reconcilable, later controlling. — Two statutes where 
they condemn the same act are in pari materia. The pen- 
alty provisions being different, they are irreconcilable, 
impliedly intending that the last expression of the legisla- 
ture should control. State v. Chavez, 1966-NMSC-217, 77 
N.M. 79, 419 P.2d 456. 


II]. GENERAL-SPECIFIC STATUTES. 


Goal of general/specific statute rule. — The primary 
goal of the general/specific statute rule is to determine 
legislative intent in the context of potentially conflicting 
laws. The general/specific statute rule provides a method 
to resolve an otherwise irreconcilable conflict between 
statutes by treating the specific statute as an exception 
to the general statute. For criminal statutes, the rule has 
both a particular analytical framework and a particular 
result. In analysis, the court determines whether the gen- 
eral/specific statute rule applies to two criminal statutes 
by comparing the elements of the crimes and, if necessary, 
resorting to other indicia of legislative intent. State v. 
Cleve, 1999-NMSC-017, 127 N.M. 240, 980 P.2d 23. 

Application of general/specific statute rule. — The 
general/specific rule applies to both civil and criminal 
statutes. State v. Blevins, 1936-NMSC-052, 40 N.M. 367, 
60 P.2d 208. 

General/specific statute rule in criminal cases. — 
The goal of the general/specific statute rule in the context 
of criminal law is to determine whether the legislature 
intends to punish particular criminal conduct under a 
specific statute instead of a general statute. Because this 
goal mirrors the purpose of the rule in general, there is no 
need to undertake a separate, duplicative inquiry under 
the label of preemption to determine whether the special 
criminal statute operates as an exception to the general 
criminal statute. As between two criminal statutes, the 
"exception" that is the relevant focus of the general/spe- 
cific statute rule is a legislative intent that particular 
criminal conduct be prosecuted under one statute instead 
of another, State v. Santillanes, 2001-NMSC-018, 130 
N.M. 464, 27 P.3d 456, 

Conflicts between general and specific statutes 
are resolved by giving effect to specific statute. Lo- 
pez ex rel, Lopez v. Barreras, 1966-NMSC-209, 77 N.M. 52, 
419 P.2d 251. 

Specific statute superseding general statute con- 
sidered exception to general statute. — A statute en- 
acted for the primary purpose of dealing with a particu- 
lar subject prescribing terms and conditions covering the 
subject matter supersedes a general statute which does 
not refer to that subject although broad enough to cover 
it as the specific statute is considered an exception to or 
qualification of the general statute. Lopez ex rel. Lopez v. 
Barreras, 1966-NMSC-209, 77 N.M. 52, 419 P.2d 251. 

General provision relates to same subject specific 
controls. — It is well settled that a general provision is 
controlled by one that is special, the later being treated as 
an exception to the former. A specific provision relating to 
a particular subject. will govern in respect to that subject 
as against a general provision although the later stand- 
ing alone would be broad enough to include the subject 
to which the more particular provision relates. Cromer v. 
J.W. Jones Constr. Co., 1968-NMCA-027, 79 N.M. 179, 441 
P.2d 219; overruled on other grounds bySchiller v. South- 
west Air Rangers, Inc., 1975-NMSC-018, 87 N.M. 476, 535 
P.2d 1327. 
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Ii]. REPEAL BY IMPLICATION. 


Without repealing clause prior statute not abro- 
gated unless inconsistency exists. — In absence of re- 
pealing clause expressly designating the prior enactment 
intended to be abrogated, no new statute will be allowed 
to sweep away existing legislation unless its terms are 
such that the new and the old cannot stand together con- 
sistently. Wilburn v. Territory, 1900-NMSC-028, 10 N.M. 
402, 62 P. 968. 

General words of repeal add nothing to effect of 
repealing clause. — Use, in repealing clause, of words 
"all acts and parts of acts in conflict herewith" adds .noth- 
ing to. the repealing effect of later legislation and repeals 
nothing which would not be repealed. by implication with- 
out those words, Territory ex rel. City of Albuquerque v. 
Matson, 1911-NMSC-016,.16.N.M. 135, 113 P. 816. 

Repeals by implication are not favored, and. will 
not be held to exist where any other reasonable construc- 
tion can be placed upon two statutes. State v. Davisson, 
1923-NMSC-045, 28 N.M. 653, 217 P,.240, error dismissed, 
267 U.S. 574, 45 S, Ct. 229, 69 L. Ed. 795 (1925). 

Repeals by implication are not to be favored; statutes 
should be construed. together where the objects to be ob- 
tained by each can be preserved. Territory ex rel. White v. 
Riggle, 1911-NMSC-074, 16 N.M. 713, 120 P. 318. 

Even in absence of repealing clause prior repug- 
nant statute impliedly repealed. — Where later of two 
statutes having same object and relating to same sub- 
ject is repugnant to earlier statute, earlier statute is im- 
pliedly. repealed to extent of repugnancy, even in absence 
of a repealing clause. Baca v. Board of County Comm'rs, 
1900-NMSC-031, 10 N.M. 438, 62 P, 979. 

When wholly irreconcilable prior. statute re- 
pealed by later. — A‘statute may be repealed without 
being referred to by a subsequent statute on the same 
subject, when the last statute is wholly irreconcilable with 
the former and both cannot stand together. Nye v. Board of 
Comm'rs, 1932-NMSC-009, 36 N.M. 169, 9:P.2d 1023; San- 
doval. v. Board of County Comm'rs, 1906-NMSC-028, 13 
N.M, 587, 86 P. 427; Geck v. Shepherd, .1859-NMSC-010, 
1N.M. 346. 

Statute repealed by implication when such in- 
tent is manifest. — A statute is repealed by implication, 
though such repeal is not favored, where the legislative 
intent that later statute supersede former is manifest; 
such intent is manifest where the legislature enacts a 
new and comprehensive body of law which is so inconsis- 
tent with and repugnant to the former law on the same 
subject as to be irreconcilable with it; especially does this 
result follow where later act expressly notices the former 
in such a way as to indicate an intention to abrogate. El- 
lis v. New Mexico Constr. Co., 1921-NMSC-068, 27 N.M. 
312, 201 P. 487. 

When later statute is broad and comprehensive 
implied repeal results. — Though repeals by implication 
are not favored, yet courts declare them in cases where the 
last statute is so broad in its terms and so clear and explicit 
in its words as to show it was intended to cover the whole 
subject, and, therefore, to displace the prior statute. Atchi- 
son, T. & SF. Ry. v. Town of Silver City, 1936-NMSC-036, 
40 N.M. 305, 59 P.2d 351; State ex rel. County Comm'rs v, 
Romero, 1914-NMSC-023, 19 N.M. 1, 140 P, 1069. 

No implied repeal unless new act is clearly repug- 
nant or comprehensive. — If there is no express refer- 
ence to existing statute or apparent intention to repeal 
the same, it is to be concluded that the legislature did not 
intend to abrogate the former law relating to the same 
matter, unless the later act is clearly repugnant to the 
prior one, or completely covers and embraces the subject- 
matter thereof, or unless the reason for the prior act. is 
removed. Smith v. City of Raton, 1914-NMSC-017, 18 N.M. 
613, 140 P. 109. 
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Earlier law repealed by implication when irrec- 
oncilable with later law. — Repeal by implication is not 
favored; ‘but an earlier law is necessarily repealed by im- 
plication when it is absolutely ‘irreconcilable with a later 
law. Territory v. Digneo, 1909: NMSC* 018, 15 N.M. 157; 
103'P. 976, 

Repealed by implication ent to extent statistes 
are incompatible. — Later statute repeals earlier stat- 
ute by implication only to extent that statutes are incom- 
patible. State uv, Fidelity & Deposit Co., 1932+ NMSC- 022, 
36 N.M.166, 9 P.2d 700. 

General statute not regarded as repealing par- 
ticular or limited statute. — A general statute will not 
be regarded as’repealing by implication a statute dealing 
with a particular matter and of limited scope. Waltom v. 
City of Portales, 1938-NMSC-022, 42 N.M. 433, 81 P.2d 58. 

Repeal is necessary to give later general statute 
effect. — A subsequent statute treating a subject in gen- 
eral terms will not be held to repeal by implication an 
earlier statute treating the same subject specifically, un- 
less such construction is absolutely necessary in order to 
give the subsequent statute effect. State ex rel; Armijo v. 
Romero, 1927-NMSC-008, 32 N.M. 178, 253-P. 20, 

Unless subsequent general statute positively 
repugnant to specific. — General statute will not im- 
pliedly repeal prior local law or special statute or charter 
unless there is such a positive repugnance between the 
two that both cannot stand together or be consistently 
reconciled. Atchison, T. & S.F. Ry. v. Town of Silver City, 
1936-NMSC-036, 40 N.M. 305, 59 P.2d 351. 

Specific statutes control general regardless of 
priority of enactment. — The rule that a statute relat- 
ing to a specific subject controls a general statute which 
includes the specific subject in the generality of its terms 
is not dependent upon the time of the enactment of such 
statutes. It prevails without regard to priority of enact- 
ment. 1961-62 Op. Att'y Gen. No. 62-13. 

To extent of irreconcilability special or specific 
provision controls general. — Asa general rule gen- 
eral or broad statutory provisions do not control, modify, 
limit, affect or interfere with special or specific provisions. 
To the contrary, to the extent of any irreconcilable conflict, 
the special or specific provision modifies, qualifies, limits, 
restricts, excludes, supersedes, controls and prevails over 
the general or broad provisions. 1961-62 Op. Att'y Gen, 
No. 62-13, 

Strong showing of intent required to create ex- 
ception to general rule. — In the face of two important 
canons of statutory construction (presumption against 
repeal by implication and rule that special act controls 
over general act to extent of any conflict), it takes a strong 
showing of legislative intention to create an exception to 
the general rule. 1961-62 Op. Att'y Gen. No. 62-13. 

If repugnant, former repealed to extent of repug- 
nancy. — Although repeals by implication are not favored 
where two statutes have the same object and relate to the 
same subject, if the later is repugnant to the former, the 
former is repealed by implication to the extent of the re- 
pugnancy in the absence of a repealing clause in the later 
act. 1961-62:Op. Att'y Gen. No. 61-16. 

When two statutes cannot be construed Log@ther 
last enacted survives. — Where two statutes cannot be 
construed so as to give effect to each without contradiction 
or repugnancy or absurdity or unreasonableness, the last 
enacted will survive. 1959-60 Op. Att'y Gen. No. 59-192. 

If possible, unless conflict irreconcilable, court 
will keep both laws operative. — Repeal of statute by 
implication will not be indulged unless the later act is so 
repugnant to the earlier as to render the repugnancy or 
conflict between them irreconcilable, anda court will if 
possible adopt that conclusion which under the particular 
circumstances will permit both laws to be operative, 1959- 
60 Op. Att'y Gen. No. 59-192. 
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Specific enactment governs general when en- 
acted at same legislature. — In the event of a conflict 
between two or more enactments of the same legislature, 
the special and not the general enactment will govern, 
1957-58 Op. Att'y Gen. No. 57-184, 

Former repugnant act repealed even in absence 
of repealing clause. — The doctrine that repeals by,im- 
plication is not favored is firmly imbedded in law, but we 
are equally committed to the rule that where two statutes 
have the same object and relate to the same subject, if the 
later act is repugnant to the former, the former is repealed 
by implication to the extent of the repugnancy, even in the 
absence of the repealing clause in the later act. 1957-58 
Op. Att'y Gen. No, 58-116, 

When two statutes passed at same session are ir- 
reconcilable, later prevails. — The principle that re- 
peals by implication are not favored needs no citation of 
authority. This principle is specially applicable as between 
two statutes passed at the same session of the legislature. 
However, if the enactments are irreconcilable, the one 
which is the later expression of the legislative intent ordi- 
narily prevails over and impliedly repeals the other enact- 
ment. 1957-58 Op. Attly Gen, No. 57-184, — 

Statute which is last in order of time or local posi- 
tion prevails over that which is first, 1957-58 Op. Att'y 
Gen. No, 57-184. 

Well settled proposition that two statutes be con- 
strued together. — Repeals by implication are not fa- 
vored, and wherever possible, two statutes will be construed 
together so that the objects to be attained by each will be 
preserved, if no contradiction, repugnancy, absurdity or un- 
reasonableness will result. This proposition is well settled 
in New Mexico. 1957-58 Op, Att'y Gen. No, 58-241. 

Contradictory statutes. — If two statutes appear in 
contradictory position, such interpretation as will recon- 
cile the seeming contradiction will be favored, 1957-58 Op, 
Att'y Gen. No, 57-298. 

Interpretation reconciling seemingly contradic- 
tory provisions is favored. — If two constitutional or 
statutory provisions are in seeming contradiction, if some 
interpretation can be drawn as will leave both provisions 
operative, such interpretation will be favored. 1957-58 Op. 
Att'y Gen. No. 57-204. 

If statutes are cumulative or reconcilable all 
are given effect. — One or two affirmative statutes 
on the same subject matter does not repeal the other 
if both can stand, as where they are cumulative. The 
court will, if possible, give effect to all statutes cover- 
ing, in whole or in part, the same subject matter where 
they are not absolutely irreconcilable and no purposé of 
repeal is clearly shown or indicated. 1957-58 Op. Att'y 
Gen. No. 57-95. 

Insofar as conflict is concerned last enacted re- 
peals first. — Wherever there is an irreconcilable conflict 
in two enactments of the legislature, the last in point of 
time will be deemed to have repealed the first enactment 
insofar as the conflict is concerned. 1955-56 Op. Att'y Gen. 
No. 56-6359. — 

General/specific rule applies when’ construing 
parts of same act. — In construing several parts of the 
same act together, it is the generally accepted rule that a 
specific power or provision governs where a general power 
or provision in the same act can be construed to cover the 
same area. 1955-56 Op, Att'y Gen, No. 55-6326. 

General/specific rule does not apply where leg- 
islature intended otherwise. — Where general provi- 
sions, terms or expressions in one part of a statute are 
inconsistent with more specific or particular provisions 
in another part, the particular provisions must govern 
or control as a clearer and more definite expression of 
the legislative will, unless the statute as a whole clearly 
shows a legislative intention to the contrary, or some 
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other canon of statutory construction compels a contrary will govern and repeal by implication the earlier statute. 
conclusion. 1955-56 Op. Att'y Gen. No. 55-6259. 1955-56 Op. Att'y Gen. No, 55-6076. 

Inconsistent statutes passed by same session of ' Presumption that all laws consistent. — It is a 
legislature. — Where two statutes are inconsistent and maxim of statutory construction that an interpretation 
are passed by the same session of the legislature and both of a statute which creates an inconsistency ‘should be 
become effective at the same time, the supreme court has avoided, and since all laws are presumed to be consistent 
held that the law being last in place, position or sequence with each other, every effort should be made to harmonize 


and reconcile them. 1953-54 Op. Att'y Gen. No. 53-5635. 


12-2A-11. Enrolled and engrossed bill controls over subsequent 
publication. : 


If the text of an enrolled and engrossed bill differs from a later publication of the text, the en- 
rolled and engrossed bill prevails. 


History: Laws 1997, ch. 173, § 11. Effective dates. — Laws 1997 , ch. 173 §.22 made the 
Uniform Statute and Rule Construction Act: effective 
July 1, 1997. 


12-2A-12. Incorporation by reference. 


A. A statute or rule that incorporates by reference another proceduial statute of New Mexico 
incorporates a later enactment or amendment of the other statute. 

B. »A statute that incorporates by reference a rule of New Mexico does not incorporate a later 
adoption or amendment of the rule. 

C. Arule that incorporates by reference another rule of New Mexico incorporates a later adop- 
tion or amendment of the other rule. 


History: Laws 1997, ch..173, § 12. ” Effective dates. — Laws 1997, ch. 173 § 22 made the 
“ve Uniform Statute and Rule ‘Construction Act effective 
July 1, 1997. 


12-2A-13. Headings and titles. 


Headings and titles may not be used in Bh struing a statute or rule unless they are contained in 
the enrolled and engrossed bill or rule as agopted. 


History: Laws 1997, ch. 173, § 13. Serrano v: State, Dep't of Alcoholic Beverage Control, 
Effective dates. — Laws 1997, ch. 173 § 22 made the 1992-NMCA-015, 113 .N.M. 444, 827 P.2d 159. 
Uniform Statute and Rule Construction Act effective Headings not law. — The headings on each section 
July 1, 1997. of the statutes appearing in the 1953 statutes annotated 


are not part of the law. They were added by the editors 
ANNOTATIONS and, are.merely, descriptive and intended as aids in:the 


Legislative intent. — While a statutory heading can- use of the statutes. City of Albuquerque v. Campbell, 
not be used to produce, ambiguity in a statute that is. eg ets oy 68 N.M. 75, 358 P.2d 698. : 
otherwise clearly drafted, a legislatively drafted section Title of statute may be referred to for resolving 


i b ful i terminine levialative ’ ;odoubts concerning statute's meaning. State ex rel. Sedillo 
pasting may be pecthivn Galante peers trent ec Sincenrilae NMSO.dS. 94N M\S89r171 P2700, 


12-2A-14, Continuation of previous: ‘ata tute or rule. 


A statute or rule that is revised, whether by amendment or by repeal and Ce is a 
continuation of the previous statute or rule and not a new enactment to the extent that it contains 
pene tie the same language as the previous statute or rule. 


Histors: Laws 1997, abe 173, § 14. ’ ‘Effective dates. — Laws 1997, ch. 173 § 22 made the 
t Uniform Statute and Rule Construction Act effective 
July 1, 1997. 
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ANNOTATIONS N.M. 652, 248 P.2d 210; Dietz v. Hughes, 1935-NMSC-055, 
389 N.M. 349, 47. P2d 417; State v. Thompson, 
Reenactment of statute. — The amendment or reen- 1933-NMSC-021, 37 N.M. 229, 20 P.2d 1030. . 
actment ofa statute in substantially the same language Reenactment of statute in substantially same tant 
as that contained in the original enactment amounts to a guage in which it was originally phrased constitutes the 
continuation of the original statute and not a new enact- latter statute merely a continuation of the former. State v. 
ment. Rodgers v. City,of Loving, 1977-NMCA-132, 91 N.M. Thompson, 1933-NMSC-021, 37 N.M. 229, 20 P.2d 1030. 


306, 573 P.2d 240; Granito v. Grace, 1952- NMSC- 088, 56 


12-2A-15. Repeal of repealing statute or rule. 


The repeal of a repealing statute or rule does not revive the statute or rule originally repealed or 
impair the effect of a savings clause in the original repealing statute or rule. 


History: Laws 1997, ch. 178, § 15. to the territory prohibiting the repeal of a repealing act 

Effective dates. — Laws 1997, ch. 173 § 22 made the and revival of the original law by such repeal. State v, El- 

Uniform Statute and Rule Construction’ Act ere der, 1914-NMSC-074, 19 N.M. 398, 143 P. 482 (construing 
July 1, 1997. acts passed before the passage of this section). 

. Three methods of revival. — There are three meth- 

ANNOTATIONS ods by which, under the law, a former law can be revived 

Rule set forth by former Section 12-2-6 NMSA after being, as here, repealed. The first is the common law 


1978 was not retroactive; previously New Mexico fol- where the repealing statute is repealed prior to the enact- 
lowed the common-law rule. Gallegos v. Atchison, T. & S.F. ment of this section. The second is by the annulment of 
Ry., 1923-NMSC-032; 28.N.M. 472, 214 P. 579. a repealing statute under the provisions of the constitu- 
aaenae Section 12-2-6 NMSA 1978 was contrary tion, The third is by repealing the repealing act, and spe- 
to common law. — At common law, when an act was cifically providing for revival of the repealed legislation 
repealed which repealed a former act, such former act as provided in this section, 1966 Op. Att'y Gen. No. 66-04 
was thereby revived, and again became effective, without (decided under prior law). 
formal words to that effect, but that rule did not apply Am. Jur. 2d, A.L.R. and C.J.S. references. — 73 Am. 
where new enactment, by which repealing statute was Jur, 2d Statutes §§ 378 to 399. : d 
repealed, consisted of a revision or substitute for the _Unconstitutionality of later statute as affecting provi- 
original act. In such cases it was manifest that legislature sion purporting specifically to repeal earlier statute, 102 


did not intend to revive the original act, but to legislate ALR, 802. an 43 4 
anew upon the subject. Gallegos v. Atchison, T. & S.F. Ry., Retroactive application of repeal of statute which oper- 
1923-NMSC-032. 28 N.M. 472. 214 P. 579. ated as limitation of or exception to a substantive right or 
( Pohpnt pas rule inapplicable when last repeal- action in tort otherwise arising at common law, 120 A.L.R. 
943. 


ing section enacts new matter. — Common-law rule weeks ; : ; 
did not apply where new enactment, by which repealing Constitutionality and construction of repeal or modifi- 
statute was repealed, consisted of a revision or substitute cation by legislative action of teachers’ tenure statute, as 
for the original act, or where new legislation upon subject regards retrospective operation, 147 A.L.R. 293. 

of original act was therein adopted. Atlantic Oil Produc- Power and duty of court where legislature repeals stat- 


ing Co. v. Crile, 1930-NMSC-040, 34 N.M. 650, 287 P. 696; ute previously passed making constitutional mandate ef- 

Gallegos v. Atchison, T. & S.F. Ry., 1923-NMSC-032, 28 fectual, 158 A.L.R. 525. 

N.M. 472, 214 P. 579. Constitutional requirement that repealing statute refer 
Under former law nothing prohibited revival. — to statute repealed as applicable to repeal by implication, 

Prior to the adoption of the constitution, there was noth- 5 A.L.R.2d 1270. 


ing in the.Organic Act or in the laws of congress relating 82 C.d.S, Statutes § 307. 


12-2A-16, Effect of amendment or repeal. 


A. An amendment or repeal of a civil statute or rule does not affect : a parla action or BES, 
ceeding or a right accrued before the amendment or repeal takes effect. 

B. A pending civil action or proceeding may be completed and a right accrued may | be enforced 
as if the statute or rule had not been amended or repealed. 

C, Ifa criminal penalty for a violation of a statute or rule.is reduced by an amendment, the 
penalty, if not already imposed, must be imposed under the statute or rule as amended. 


History: Laws 1997, ch. 173, § 16. evidence of an intention by the legislature to change the 


Effective dates. — Laws 1997, ch. 173 § 22 made the . provision of the original law. Cancienne, Inc. v. Southwest 
Uniform Statute and Rule Construction Act effective Cmty. Inns, Inc., 1969-NMSC-110, 80 N.M. 512, 458 P.2d 
July 1, 1997, 587; Martinez v, Research Park, Inc., 1965-NMSC-146, 

75 N.M. 672, 410 P.2d 200, overruled on other grounds by 
_ ANNOTATIONS Sundance Mech. & Util. Corp. v. Atlas, 1990-NMSC-031, 

Adoption of amendment evidences intent to 109 N.M. 683, 789 P.2d 1250. 
change original law. — It is a familiar rule of statu- _ Amended act must be accepted as law upon sub- 
tory construction that the adoption of an amendment is ject embraced therein; the repealed act can be looked 
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to only to interpret anything in which there is substantial 
doubt as to meaning of the language used. Cortesy v. Terri- 
tory, 1893-NMSC-008, 7 N.M. 89, 32 P. 504. 

. Portion of amended section not reenacted, re- 
pealed. — A statute amending a section "so as to read 
as follows," repeals all that is not reenacted. Sandoval v. 
Board of County Comm'rs, 1906-NMSC-028, 13 N.M. 537, 
86 P. 427. 

Saving clause used to retain old statute for spe- 
cific purposes. — In repealing or amending a statute 
the legislature may save the old statute for specified pur- 
poses by an appropriate saving clause in the repealing 
or amending act. Board of Educ. v. Citizens' Nat'l Bank, 
1917-NMSC-059, 23 N.M. 205, 167 P. 715. 

Legislative intent embodied in this section indicates a 
policy decision to apply a reduced sentence if the penalty 
has not been imposed. State.v. Shay, 2004-NMCA-077, 136 
N.M. 8, 94 P.3d:8, cert. granted, 2004-NMCERT-006, 135 
N.M. 788, 93 P.3d 1293, cert. quashed, 2005-NMCERT-002, 

_137 N.M. 266, 110 P.3d 74. 

Section conflict with Section 30-1-2 NMSA 1978. 

— To the:extent that this section, enacted in 1997, and 


12-2A-17, Citation forms. 
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Section 30-1-2 NMSA 1978, enacted in 1963, conflict, 
the latter enactment supercedes the prior. State v. Shay, 
2004-NMCA-077, 186 .N.M. 8, 94 P.3d 8, cert. granted, 
2004-NMCERT-006, 1385. N.M. 788, 93 P.3d 1293, cert. 
quashed, 2005-NMCERT-002, 137 N.M. 266, 110 P.3d 74. 

Habitual Offender Act. — Article IV, Section 33, 
N.M. Const., does not apply to the 2002 amendment to 
Section 31-18-17 NMSA 1978 or to the interpretation 
of the amendment through this section. State v. Shay, 
2004-NMCA-077, 136 N.M. 8, 94 P.3d°8, cert.. granted, 
2004-NMCERT-006, 135 N.M. 788, 93 P.3d 1293, cert. 
quashed, 2005-NMCERT-002, 137 N.M. 266, 110 P.3d 74. 

Applying Subsection C of this section to the 2002 
amendment to Section 31-18-17 NMSA 1978, the 2002 
amendment effectively reduces the potential enhanced 
penalties for violating felony statutes by narrowing the 
definition ‘of "prior felony conviction." State v. Shay, 


'2004-NMCA-077, 1386 N.M.:8, 94 P.3d 8, cert. granted, 


2004-NMCERT-006, 135 N.M.:788, 93 P.3d 1293, cert. 
quashed, 2005-NMCERT-002, 137'N.M. 266, 110 P.3d 74. 


Citations in the following forms are adequate for all purposes: 


A. 


session laws: "Laws 1995, Chapter 1, Section 1" or "L. 1995, Ch. 1, § 1"; and 


B. ‘annotated statutes: "§ 1-1-1 NMSA 1978" or "Section 1-1-1 NMSA 1978". 


History: Laws 1997, ch. 173, § 17. 


_Effective dates..— Laws 1997, ch. 173:'§ 22 made the 
Uniform Statute and Rule Construction Act effective 
July 1,.1997. 


12-2A-18. Principles of construction; presumption. 


A. Astatute or rule is construed, if possible, to: 
(1) give effect to its objective and purpose; 


(2) give effect to its entire text; and 


(8) avoid an unconstitutional, absurd or unachievable result. 
B.. Astatute that is intended to be uniform with those of other states is construed to effectuate 
that purpose with respect to the subject of the statute. 
' ©. The presumption that a civil statute in derogation of the common law is construed strictly 


does not apply to a statute of this state. 


History: Laws 1997, ch. 173, § 18. 

Effective dates. — Laws 1997, ch. 173 § 22 made the 
Uniform Statute and Rule, Construction Act effective 
July 1, 1997. 


ANNOTATIONS 


I. GENERAL CONSIDERATION. 
I, CONSTITUTIONAL VALIDITY. 
II]. CRIMINAL STATUTES. 

IV. .. TAX STATUTES, 


I, GENERAL CONSIDERATION, 


Principles of statutory interpretation. — If a stat- 
ute is ambiguous, then to ascertain the legislature's in- 
tent the court considers the legislative purpose behind the 
statute to effectuate the intent of the statute and accom- 
plish its objectives and statutes concerning similar sub- 
ject matter, relevant common law principles and public 
policy;-and reads the provisions of the statute together 
with statutes pertaining to the same subject to achieve 
a harmonious whole. Pub; Serv. Co. of N.M. v. Diamond D 
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Constr. Co., -2001- NMCA- 082, 131 N.M. 100, 33 P.3d 651, 
cert. quashed, 131 N.M. 221, 34 P.3d 610. 

Absurd meaning to be avoided. — The court is not 
bound by a literal interpretation of the words of a statute 
if a strict interpretation would defeat the intended object 
of the legislature. Thus, words can be added, and words in 
a statute can be read as though they were omitted, if that 
is necessary to effectuate legislative intent and prevent 
an absurd and unreasonable meaning. State v. Romero, 
2000-NMCA-029, 128.N.M, 806, 999 P.2d 1038. 

Interest in uniformity. — Courts may consider 
other, jurisdictions’ interpretations of Uniform Health 
Care Decisions Act to effectuate the. purpose of uni- 
formity with other states that have likewise adopted 
the Uniform Act. Corum v, Roswell Senior Living LLC, 
2010-NMCA-105, 149 N.M. 287, 248 P.3d 329, cert, denied, 
2010-NMCERT-010, 149 N.M. 64, 243 P.3d 1146. 

Constructive service of process is in deroga- 
tion of common law; it is harsh; and a statute autho- 
rizing it is to be strictly construed. Kalosha v. Novick, 
1973-NMSC- 010, 84 N.M, 502, 505 P.2d 845. 
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Tort Claims Act in derogation of common- 
law rights. — A court must strictly ‘construe the Tort 
Claims Act, since it is in derogation of one's common-law 
right to sue for negligence. Wells v. County of Valencia, 
1982-NMSC-048, 98 N.M. 3, 644 P.2d 517. 

Exemption statutes are liberally ‘construed 
in favor of debtor. Advance Loan Co. v, Kovach, 
1968-NMSC-154, 79 N.M. 509, 445 P.2d 386; McFadden v. 
Murray, 1927-NMSC-039, 32 N.M, 361,257 P.999. 

Construction of "electors voting in the whole 
state". — To construe "electors voting in the whole state" 
(N.M. Const., art. XIX, § 1) to'mean in effect, "all electors 
voting at the:election," as distinguished from those vot- 
ing on the particular amendment, would have the effect 
of making the "unamendable section" (N.M. Const., art. 
VII, § 1) even more unamendable than would otherwise be 
true. To so hold would ineffect attribute to the member- 


ship of the convention, the congress of the United States. 


and the electorate who ratified the constitution and the 
amendment to N.M. Const.; art. XIX, § 1 the intention 
of incorporating provisions which ostensibly provide for 
amendment while in fact making it impossible. State ex 
rel. Witt v. State Canvassing Bd., 1968-NMSC-017, 78 
N.M. 682, 437 P.2d 143 (decided under prior law). 

Use of "void" and "voidable". — The word "void" is 
not always used in an absolute or in its literal sense but 
may be and often is used in the sense of "voidable." Where 
an enactment has relation only to the benefit of particu- 
lar persons, "void" will:be understood as "voidable" only 
at the election of the persom or persons for whose protec- 
tion the enactment was made, provided they are capable 
of protecting themselves, "Absolutely void" is that which 
the law or nature of things forbids to be enforced at all, 
and that is "relatively void" which the law condemns as a 
wrong to individuals and refuses to enforce against them. 
State ex rel, State Tax Comm'n v. Garcia, 1967-NMSC-098, 
77 N.M. 7038, 427 P.2d 230. 

Application of ejusdem generis, — — The rule of statu- 
tory construction, ejusdem generis, is that general words 
in a statute, which follow a designation or enumeration of 
particular subjects, objects, things or classes of persons, 
will ordinarily be presumed to be restricted so as to em- 
brace only subjects, objects, things or classes of the same 
general character, sort or kind, to the exclusion of all oth- 
ers. It arises from the presumption that, having enumer- 
ated a list of things or persons, ‘the legislature must have 
had in mind no other kind. Cardinal Fence Co. v, Comm'r 
of Bureau of Revenue, 1972- NMCA- 136, 84 N.M. 314, 502 
P.2d 1004. 

State of law when act pended may aid construc- 
tion. — In the interpretation of a statute, changes made 
by the act in the previous state of the law may be given 
consideration. Indeed, one of the recognized rules of con- 
struction of statutes is to look to the state of the law when 
the statute was enacted in order to see for what is was 
intended as a substitute. Bettini v. City of Las Cruces, 
1971-NMSC-054, 82 N.M. 633, 485 P.2d 967. 

One guide is history and prior condition of law. 
— One guide in the construction of a statute that is most 
useful to the courts is the consideration of the history 
and prior condition of a particular law. Munroe v. Wall, 
1959-NMSC-054, 66 N.M. 15, 340 P.2d 1069. 

Severability clause an aid in construction. — The 
presence or absence of a severability clause merely pro- 
vides one rule of construction which may be considered 
and may sometimes aid in determining legislative intent, 
“but it is an aid merely; not an inexorable command. " 
Bradbury & Stamm Constr. Co. v. Bureau of Revenue, 
1962 -NMSC- 078, 70 N.M. 226, 372 P.2d 808. 


‘II. CONSTITUTIONAL VALIDITY. 


Constitutional limitations are sole restraints 
upon legislature's prerogatives. — The legislature's 
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prerogative in the matter of legislation is to be questioned 
solely from the standpoint of our federal or state constitu- 
tional limitations. The function of the courts in scrutiniz- 
ing acts of the legislature is not to raise possible doubt 
nor to listen to captious criticism. The legislature pos- 
sessing the sole power of enacting law, it will not»be pre- 
sumed that the people have intended to limit.its power or 
practice by unreasonable or arbitrary restrictions. Every 
presumption is*ordinarily to be indulged in favor. of the 
validity and regularity of legislative acts‘and procedure. 
State ex rel. Holmes v. State Bd. ‘of Fin., 196%: NMSC-172, 
69'N.M. 480, 367 P.2d 925. 

Presumption that legislature kept withiby bounds 
of constitution. — In determining the constitutionality 


of an act of the legislature, the presumption is that the 


legislature has performed its duty and kept within the 
bounds fixed by the constitution, and that the judiciary 
will, if possible, give effect to the legislative intent, unless 
it clearly appears to be in conflict with the constitution. Se- 
idenberg v. N. M. Bd. of Med. Examiners, 1969-NMSC- 028, 
80 N.M. 185, 452 P.2d 469. 

Policy of court to. Ehnetrdb statutes in r light of 
presumed constitutionality. — The court will construe 
statutes in the light that they are presumed constitu- 
tional rather than unconstitutional. State ex rel. City of 
Albuquerque v. Lavender, 1961-NMSC-096, 69 N.M. 220, 
865 P.2d652. 

Every presumption favoring constitutionality 


‘indulged. — In passing on issues of constitutionality 


of statutes the court must indulge every presumption 
in favor of validity of the enactment. Board of Dirs. of 
Mem 'l Gen. Hosp. v. County Indigent Hosp. Claims Bd., 
1967-NMSC-042, 77 N.M. 475, 423 P.2d 994. 

Statute should be construed so as to avoid con- 
flict with constitution and give effect to statute when- 
ever possible; all doubts should be resolved in favor of 
constitutionality of statute. State ex rel. Sedillo v. Sargent, 


-1918-NMSC-042, 24 N.M. 333, 171 P. 790. 


“Unless no other conclusion reasonable, acts not 
unconstitutional. — Legislative acts should not be held 
unconstitutional unless no other conclusion can reason- 
ably be ‘reached and all doubts must be resolved in favor 
of constitutionality. Peyton v. Nord, 1968-NMSC-027, 78 


‘N.M. 717, 487 P.2d 716. 


In any event, doubt is resolved in favor of 


iconstitutionality of ‘statutes. Daniels u.. Watson, 


1966-NMSC-011, 75. N.M. 661,410 P.2d 193. 

Unconstitutionality must be proven beyond all 
reasonable doubt. — A statute will not be declared un- 
constitutional unless the court is satisfied beyond’ all rea- 
sonable doubt that the legislature went outside the consti- 
tution in enacting the challenged legislation. City of Raton 
v. . Sproule, 1967- NMSC- 141, 78 N.M. 138, 429 P.2d 336. 


II. CRIMINAL STATUTES. 


Ambiguity in criminal statute construed against 
the state. — Courts will not add words in the construction 
of a statute, except where it is necessary to do so to make 
the statute conform to the obvious intent of the legisla- 
ture, or to prevent absurdity, and if there be any ambigu- 
ity or doubt concerning the meaning of a criminal statute, 
it will be construed against the state which enacted it and 
in favor of the accused, State v, Ortiz, 1967-NMCA-019, 78 
N.M. 507, 483 P.2d 92, 

' Court will not change or limit wording in crimi-° 
nal statute in order to construe it against the accused. 
Penal statutes are strictly construed and should be of suf- 
ficient certainty so that a person will know his act is crim- 
inal when he does it. State v. Collins, 1969-NMSC-104, 80 
N.M. 499, 458 P.2d 225, 

Criminal statutes fairly and reasonably construed 
as to both sides. — The cardinal rule in the construction 


‘of a statute is to ascertain the intention of the legislature 
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as it is expressed in the words of the statute, and for this 
purpose the whole act must be considered. The law, it is 
true, in its tenderness for life and liberty, requires that 
penal statutes shall be strictly construed, by which is 
meant that courts will not extend punishment to cases 
not plainly within the language used. At the same time 
such statutes are to be fairly and reasonably construed, 
and the courts will not by a narrow and strained construc- 
tion exclude from its operation cases plainly within their 
scope’ of meaning. State v. Garcia, 1971-NMCA-186, 83 


N.M. 490, 493 P.2d 975, cert. denied, 83 N.M. 473, 493 P.2d 


958 (1972). 

Intendment not to broaden penal statutes. — Pe- 
nal statutes must be strictly construed, anid the definition 
of crimes therein contained is not to be broadened by in- 
tendment. State v. Allen, 1967-NMSC-029, 77 N.M. 433, 
423 P.2d 867. 

Penal statutes must be strictly interpreted with 
respect to offense. State v. Shop Rite Foods, Ine., 
1964-NMSC-048, 74 .N.M. 55, 390 P.2d 437. 

Criminal sentences ‘must be imposed as pre- 
scribed by statute. State v. Baros, 1968- NMSC-001, 78 
N.M.623, 4385 P.2d 1005. 

Unless legislative intent indicates otherwise, 
criminal intent will be required. — Except where 
the legislature clearly indicates a desire to eliminate the 
requirement of criminal intent, criminal statutes will be 
construed: in the light of the common law and ‘criminal 
intent will be required, and failure to instruct on this re- 
quired element will be considered jurisdictional. State v. 
Fuentes, 1973-NMCA-069, 85 N.M. 274, 511 P.2d 760, cert. 
denied, 85 N.M. 265, 511 P.2d 751. 

‘Act prohibited only by statute construed in light 
of common law. — When an act is prohibited and made 
punishable by statute only, the statute is to be construed 
in the light of the common law and the existence of a 
criminal intent is to be regarded as essential, although 
the terms of the statute do not require it. State v. Austin, 
1969-NMCA-095, 80 N.M. 748, 461 P.2d 230; State v. Jor- 
dan, 1972-NMCA-033, 83 N.M. 571, 494 P.2d 984. 

Requirement of criminal intent is matter of con- 
struction. — Whether a criminal intent is to be regarded 
as essential is a matter of construction, to be determined 
from a consideration of the matters prohibited and the 
language of the statute, in the light of the common-law 
rule. State v. Jordan, 1972-NMCA-033, 83 N.M. 571, 494 
P.2d 984. 

Criminal intent is required unless it clearly ap- 
pears legislature intended otherwise. — The leg- 
islature may forbid the doing of an act and make its 
commission criminal, without regard to the intent with 
which such act is done; but in such case it must clearly 
appear from the act, from its language or clear infer- 
ence, that such was the legislative intent. State v. Austin, 
1969-NMCA-095, 80 N.M. 748, 461 P.2d 230. 

Requirement of criminal intent. — Intent is re- 
quired unless it clearly appears that the legislature 
meant to eliminate intent as part of the offense. State v. 
Pedro, 1971-NMCA-145, 83 N.M, 212, 490 P.2d 470. 


IV. TAX STATUTES, 


UNIFORM STATUTE AND RULE CONSTRUCTION ACT 


One provision not to destroy another. — The estab- _ 


lished rule of construction of a statute is that, if possible, 
it will be construed to give effect to all of its provisions so 
that one part will not destroy another. State ex rel, Malo- 
ney v. Neal, 1969-NMSC-095, 80 N.M. 460, 457 P.2d 708. 

Giving effect to all parts of a statute. — A statute 
should be construed, if possible, to give effect to all of its 
provisions and so that one part will not destroy another. 
Martinez v. Research Park, Inc., 1965-NMSC-146, 75 N.M. 
672, 410 P.2d 200, overruled on other grounds, Sundance 
Mech. & Util. Corp. v. Atlas, 1990-NMSC-031, 109 N.M. 
683, 789 P.2d 1250. 
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Meaning and effect given to every part of statute. 
— An appellate court construes statutes so that meaning 
and effect will be-given to every part thereof. State v. Her- 
rera, 1974-NMSC-037, 86 N.M. 224, 522 P.2d 76. 

Each part construed to produce harmonious 
whole. — Particular words, phrases and provisions must 
be construed with reference to the leading idea or purpose 
derived from the whole statute: Thus, each part should be 
construed in connection with every other part so as to pro- 
duce a harmonious whole. State ex rel. Maloney v. Neal, 
1969-NMSC-095, 80 N.M. 460, 457 P.2d 708. 

Statutes construed in a manner so as'to prevent 
absurdity. 1959-60 Op. Att'y Gen. No. 60-61. 

Statutes construed so that application is not ab- 
surd. — It is fundamental that statutes will be construed 
so that their application will be neither absurd nor unrea- 
sonable. Midwest Video v. Campbell, 1969-NMSC- 034, 80 
N.M. 116, 452 P.2d 185. 

Intention to authorize a deduction must be clear. 
— The rule is that legislative intention to authorize a de- 
duction must be clearly and unambiguously expressed in 
the statute. Kaiser Steel Corp. v. Prop. Appraisal Dep't, 
1971-NMCA-131, 83 N.M. 251, 490 P.2d 968, cert. denied, 
83 N.M. 258, 490 P.2d 975. 

The legislature is presumed to have used no sur- 


‘plus words and each word should have attributed to it 


some meaning not within the plain signification of other 
language found in the act. Cromer v. J.W. Jones Constr. 
Co., 1968-NMCA-027, 79 N.M. 179, 441 P.2d 219, over- 
ruled on other grounds by Schiller v. Southwest Air Rang- 
ers, Inc., 1975-NMSC-018, 87 N.M. 476, 535 P.2d 1327. 

No part of statute rendered superfluous. — It is 
fundamental that a statute should be so construed that 
no word, clause, sentence’ provision or part thereof shall 
be rendered surplusage or superfluous. Cromer v. JW. 
Jones Constr. Co,, 1968-NMCA-027, 79 N.M. 179, 441 P.2d 
219, overruled on ‘other grounds by Schiller v. Southwest 
Air Rangers, Inc., 1975-NMSC-018, 87 N.M. 476, 535 P.2d 
1327. 

All parts of act construed together. — In statu- 
tory construction all parts of an act relating to the same 

subject matter are to be construed together, Kendrick v. 
Gackle Drilling Co., 1962-NMSC- 127, 71 N.M. 118, ae 
P.2d 176. 

All of statute given effect. — In’construing stsnite, 
effect is to be given to every clause and section of it, if 
possible. Butts v. Woods, 1888-NMSC-004, 4 N.M. (Gild.) 
343, 16 P. 617. 

Statutes construed to prevent absurdity, and 
to favor public convenience. — Statutes will be con- 
strued in the most beneficial way which their language 
will permit to prevent absurdity, hardship or injustice; to 
favor public convenience, and to oppose all prejudice to 
public interests. 1955-56 Op. Att'y Gen. No. 56-6479. 

An appellate court will not construe statutes to 
achieve an absurd result or to defeat the intended object 
of the legislature, State v. Herrera, 1974-NMSC-037, 86 
N.M. 224, 522 P.2d 76. 

Presumption in favor of validity and regularity of 
statutes. — Every presumption is to be indulged in favor 
of the validity and regularity of legislative enactments. 
City of Raton v, Sproule, 1967-NMSC-141, 78 N.M. 138, 
429 P.2d 336, 

When statute's application piaued penetne ac- 
cording to obvious spirit, — If the language of a stat- 
ute renders its application absurd or unreasonable, it will 
be construed according to its obvious spirit or reason. But 
where the meaning of the language is plain, it must.be 
given effect, and there is no room for construction. State v. 
Garcia, 197 ‘1-NMCA- 186, 83. N.M. 490, 493 P.2d 975, cert. 
denied, 83 N.M. 473, 493 ‘P2d 958 (1972), 

If the language of a statute renders its application ab- 
surd or unreasonable, it will be construed according to its 
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obvious spirit or reason, but where the ‘meaning of the restricts only that part of a statute which immediately 
language is plain, it must be given effect, and there is no precedes it and therefore would fall when that part of the 
room for construction. State v. Ortiz, 1967- NMCA-019, 78 statute falls, there is an exception to this rule to the effect 
N.M. 507, 433 P.2d 92, that the mere fact that a sentence begins "provided" does 
When tax statutes strictly construed. — Statutes not of necessity, make it.a proviso and that it, may, in fact, 
imposing taxes and providing means for the collection of be used in the disjunctive and contain new matter rather 
the same should be construed strictly insofar as they may than;an exception to what has gone, before. 1269- 60. Op. 
operate to deprive the citizen of his property by summary Att'y Gen. No. 59-188, 
proceedings or to impose penalties or forfeitures upon Constitutional provisions pt receive a reason- 
him; but otherwise tax laws ought to be construed with able and liberal construction to uphold the acts of the 
fairness, if not liberality, in order to carry out the inten- legislature to the extent that this can be done, 1957-58 
tion of the legislature and further the important publicin- Op. Att'y Gen. No. 58-85. 
terests which such statutes subserve. NBS Corp. v, Valdez, Statutes construed as beneficial and favoring 
1965-NMSC-027; 75 N.M. 379, 405 P.2d 224. public convenience, — It is a well-recognized rule of 
When ambiguity exists statute construed against construction that statutes should be construed in a benefi- 
taxing authority. — Where an ambiguity or doubt ex- cial way in order to prevent absurdity, hardship, injustice 
ists as to the meaning or applicability of a tax statute, it and so as to favor public convenience. 1957-58 Op. Atty 
should be construed most strongly against the taxing au- Gen. No. 57-246... 
thority and in favor of those taxed..New Mexico Elec. Serv. "Remedial and humanitarian". statute is, to. be 
Co. v, Jones, 1969-NMCA-111, 80 N.M. 791, 461.P.2d 924. broadly construed, and exceptions thereto, in appli- 
Statute of exemption from taxation must receive cation, be narrowly ‘construed: 195i 58 Op. Att'y: Gen. 
a strict construction, and no claim of exemption should No. 57-248. 
be sustained unless within the express letter or the neces- Specific words control concees words which fol- 
sary scope of the exempting clause. Gibbons & Reed Co, low. — Under well-settled rules of statutory construction, 
v. Bureau of Revenue, 1969-NMSC-096, 80.N.M. 462, 457 when general words are used, following the enumeration 
P.2d.710... of specific classes of things, the general words are to be 
Tax and assessment contrasted. — An assessment is construed as applicable only to things of the same gen- 
unlike a tax in that the proceeds must be expended in an eral nature as those enumerated. 1957-58 Op. Att'y Gen. 
improvement from which a benefit, clearly exceptive and No. 57-279, superseded, by Op, Att'y Gen. No. 00-03 on 
plainly perceived, must enure to the property upon which other issues. 
it is imposed: There is a wide difference in law between a Maxim "expressio unius est exclusio alterius" is 
tax'and an assessment.'In the one case the’ taxes are as- only an aid. — The legal maxim "expressio unius est 
sessed against the individual and become a charge upon exclusio alterius," while time honored, is only an aid to 
his property. generally. In the other, the assessment, be- construction. It is not a rule of law, and in any event is ‘of 
ing for benefits accruing to the specific property, becomes limited application. 1957-58 Op. Att'y, Gen. No. 58-18, 
a charge only upon and against it, and liability for the Statutes dealing with public assistance are to be 
charge is confined to the particular property benefited. liberally construed to carry out.the intent and purpose 
Leigh v. Hertzmark, 1967-NMSC-064, 77 N.M. 789,:427 of the legislation. 1953-54 Op. Att'y Gen. No, 53-5631. 
P.2d 668. When two constructions, court adopts. consti- 
Fundamental. law that statutes and regulations tutional one. — When a statute is before the court for 
construed to make constitutional, — It is fundamen- construction, and the language of the act is reasonably 
tal law that the courts will construe a statute, and for that susceptible to two constructions, one of which would ren- 
matter:a regulation; so as: to make it constitutional and der the act inoperative and in contravention of the con- 
valid, 1961-62 Op. Att'y Gen. No, 61-85. stitution or law of the land, and the.other would uphold 
Proviso survives invalidity when disjunctive. the statute, it is the duty of the court to adopt the latter 


— While it is the general rule that.a proviso modifies or construction, 1953-54 Op. Att'y Gen. No. 53-5878... 


12-2A-19. Primacy of text. 


The text of a statute or rule is the primary, essential source of its meaning. 


History: Laws 1997, ch. 173, § 19. Effective dates. — Laws 1997, ch. 173 § 22 made the 
ii Uniform Statute and Rule Construction Act’ effective 
July 1, 1997, 


12-2A-20. Other aids to Constrtiction. 


A. In considering the text of a statute or rule in light of Sections 2 capstan 7 [12-2A-2 to 12- 
2A-7 NMSA 1978] and Sections 18 and 19 [12-2A-18 and 12-2A-19 NMSA 1978] of the Uniform 
Statute and Rules Construction Act, and the context in which the statute or rule is applied, the 
following aids to construction may be considered in ascertaining the meaning of the text: 

(1) the meaning of a word or phrase may be limited by the series of words or phEasen of 
which it is a part; and 
.. (2) the meaning ofa aoe word or phrase following two or more Wctifie words or snag 
may be limited to the category established: by the specific words or phrases. 
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B.. In addition to considering the text of a statute or rule in light: of Sections 2 through 7 and 
Sections 18 and 19 of the Uniform Statute and Rules Construction Act, the context in which the 
statute or rule is applied and the aids to construction in Subsection A of this section, the following 
aids to construction maybe considered in ascertaining'the meaning of the text: 

(1) asettled judicial construction in another jurisdiction as of the time a statute or rule is 
borrowed from the other jurisdiction; _ 

(2). ajudicial construction of the same or similar statute or rule af this or another state; 

(3) an official commentary published and available before the enactment or adoption of 
the statute or rule; 

(4) an adttinistrative constraction of the same or similar statute or rule of this state; 

(5) a previous statute or rule, or the common law, on the same subject; . 

(6)... a statute or rule on the same or a related suniect, even if it was enacted or adopted at 
adifferent time; and ° 

(7) ‘a reenactment of a statute or fe4Aoption ofa ala that does not inde the panei 
language after a court or agency construed the statute or rule. 

C. If; after considering the text of a statute or rule in light of Sections 2 through 7 and Sec- 
tions 18 and 19 of the Uniform Statute and Rules Construction Act, the context in which the stat- 
ute or rule is applied and the aids to construction in Subsections A and B of this section, the mean- 
ing of the text or.its application is uncertain, the following aids to construction may be considered 
in ascertaining the meaning of the text: 

(1) the circumstances that prompted the enactment or adoption of the statute or rule; 

(2) the purpose of a statute or rule as Geigoniisiod from: the legislative or administrative 
history of the statute or rule; and 

_ (3). the history of other jemalation on the same ages 


repens, Laws 1997, ch. 173, § 20. é, legislature intended in enacting a measure. Regents of 


Effective dates. — Laws 1997, ch. 173 § 22 made the Univ. of N.M. v. N.M. Fed'n of Teachers, 1998- NMSC-020, 
Uniform Statute and Rule sha Ragts Act ‘effective 125 N.M. 401, 962 P.2d 1236. 
July 1, 1997. When language plain, intention expressed given 
effect. — The intention, of course, must be‘the intention 
ANNOTATIONS | expressed in the statute, and where the meaning of the 
Decisions of other jurisdictions. — Courts may language employed is plain, it must be given effect. State 
consider other juriadictions’ interpretations of Uniform v. Ortiz, 1967-NMCA-019, 78 N.M. 507, 433 P.2d 92,0 
Health-Care Decisions Act to effectuate the purpose of Words given ordinary meaning unless intent in- 
uniformity with other states that have likewise adopted dicates otherwise. — The court must view the legisla- 
the uniform act. Corum v. Roswell Senior Living LLC, tive intent from the language of the act’ and the words 
2010:NMCA-105, 149 N.M. 287, 248 P.3d 329, cert. denied, wtp ay abe “a seleea aisle ovat unless A mesanils 
2010-NMCERT.010, 149 N.M. 64, 243 P3d 1146. Intent 1s Clearly indicate avis v. Comm'r of Revenue 
The fundamental rule in construing statutes is to 1971-NMCA-129, 83 N.M. 152, 489 P.2d 660, sie denied, 
ascertain and give effect to the intention of the leg- 83 N.M. 151, 489 P.2d 659. 
islature. State v. Chavez, 1966-NMSC-217, 77 N.M. 79, When words are added, rejectéd or substituted. 
419 P2d 456. — Courts will not’add words except where necessary to 
Purpose of statutory construction. —- The. su. make'the statute conform to'the obvious intent of the leg- 
preme court will construe a statute to give it its intended islature, or to prevent its being absurd but where the lan- 
effect. New Mexico State Hwy. Comm'n v, Ferguson, guage’ of the legislative act is doubtful or an adherence to 
1982-NMSC-107, 98 N.M. 680, 652 P.2d 230. the literal use of words would lead to injustice, absurdity 
Courts must interpret a statute so as to accom- or contradiction, the statute will be construed according 
plish the ends sought by the legislature. C. de Baca v, to its obvious spirit or reason, even though this ‘requires 
Baca, 1964-NMSC- 006, 73 N.M. 387, 388 P2d 399. the rejection of words or the substitution of others. State 


Intent. of legislature Lent aad by. statutory v. Nance, 1966-NMSC-207, 77 N.M. 39, 419 P.2d'242, cert. 
construction. — In construing a statute, a court must denied, 386 U.S. 1039, ( S. Ct. 1495, 18 L. Ed: 2d 605 


do so with the ultimate purpose of ascertaining and giv- (1967). 
ing effect to the manifest intent of the legislature. Wells v. When words are transposed. — Words and phrases 


, ; -NMSC-0 M. P2 of statute may be transposed to carry out manifest intent 
ee PLL VA erie tt Yom ne palates of act. State ex rel. Dresden v. District Court of Second Ju- 


Intent determined’ from language of statute, _i¢ial Dist., 1941-NMSC-013, 45 N.M. 119, 112 P.2d 506. 


— Where there is ambiguity, interpretation is required, Defined terms. — hig 4 i oe comprised of Oo 
but that interpretation is for the purpose of determining than one word, is‘ expressly defined in a statute and a 
legislative intent when it is to be determined primarily shortened form of the term appears elsewhere in the stat- 


+ utes in Context similar to the use of the long form, ‘and 
Hora NECA RE eng ee 5 Hu eoe when the statute includes'no definition for the shortened 


Statement of legislators. — The statement of legisla- form, the court will presume that the two terms have the 
tors, especially after the passage of legislation, cannot be same definition. ps Sahat Dhow : ino ‘i a Lash 
considered competent evidence in establishing what the Teachers, 1998-NMSC- ay ae eer : 
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Construction not to be absurd, literal interpre- 
tation yields to intent. — The legislative intent must 
be given effect by adopting a construction which will not 
render the statute's application absurd or unreasonable 
and the court will not be bound by a literal interpreta- 
tion of the words if such strict interpretation would de- 
feat the intended object of the legislature. State v. Nance, 
1966-NMSC-207, 77 N.M. 39, 419 P.2d 242, cert. denied, 
386 U.S. 1039, 87 S. Ct. 1495, 18 L. Ed. 2d 605 (1967). 

The courts are committed to an acceptance of the 
intent of the language employed by the legislature rather 
than the precise definition of the words themselves. State 
v. Nance, 1966-NMSC-207, 77 N.M.:39, 419 P.2d 242; cert. 
denied, 386 U.S, 1039, 87 S, Ct. 1495, 18 L. Ed, 2d 605 
(1967). 


MISCELLANEOUS PUBLIC AFFAIRS MATTERS 


Entire provision read to give effect to all parts. — 


— Statutes are to be given effect as written, and where 
free from ambiguity, there is no room for construction. 
Where there is ambiguity, however, and meaning is not 
clear, resort may be had to construction and interpreta- 
tion and, even then, intent is to be determined primarily 
from the language used, and the entire provision is to be 
read together so that all parts are given effect in arriv- 
ing at the intent of the drafters and promulgators. Fort v. 
Neal, 1968-NMSC-149, 79 N.M. 479, 444 P.2d 990. 

All of statute and those in pari materia read to- 
gether. — All of the provisions of a statute, together with 


other statutes in pari materia, must be read together « 


to ascertain the legislative intent. Allen v. McClellan, 
1965-NMSC-094, 75 N.M. 400, 405 P.2d 405, overruled 
on other grounds by N.M. Livestock Bad. v. Dose, 1980- 
NMSC-022, 94 N.M. 68, 607 P.2d 606. 

The purpose of the "pari materia" rule is to ascer- 
tain and carry into effect the legislature's intention. State 
v, Chavez, 1966-NMSC-217, 77 N.M. 79, 419 P.2d 456. 

Consideration of contemporaneous documents, — 
Contemporaneous documents presented to and presum- 
ably considered by the legislature during the course of 
enactment of a statute may be considered by a court in at- 
tempting to glean legislative intent. State ex rel. Helman 
v. Gallegos, 1994-NMSC-023, 117 N.M. 346, 871 P.2d 1352. 

Act in violation of statute void, exception. — The 
general rule of law is that an act done in yiolation of a 
statutory prohibition is void and confers no right upon 
the wrongdoer; but this rule is subject to the qualification 
that when, upon a survey of the statute, its subject matter 
and the mischief sought to be prevented, it appears that 
the legislature intended otherwise, effect must be given to 
that intention. State ex rel. State Tax Comm'n v. Garcia, 
1967-NMSC-098, 77 N.M..703, 427 P.2d 230. 

Statutes are to be interpreted with reference to 
their manifest object, and "if the language is suscep- 
tible of two constructions, one which will carry out and 
the other defeat such manifest object, it should receive 
the former construction." Martinez v. Research Park, Inc., 
1965-NMSC-146, 75 N.M. 672,410 P.2d 200, overruled on 
other grounds by Sundance Mech. & Util. Corp. v. Atlas, 
1990-NMSC-031, 109 N.M. 683, 789 P.2d 1250. 

Evils: to be corrected and purpose considered 
in construction. — The evils which the legislature 
intended to correct and the purpose of the legislation 
must be considered in construing a statute. It cannot 
be assumed that the legislature would do a futile thing. 
Hayes v. Hagemeier, 1963-NMSC-095, 75 N.M. 70,.400 
P.2d 945. 

Ordinary rules and intent are guides to construe 
penal statutes. — Penal statutes are not to be subjected 
to any strained or unnatural construction in order to work 
exemptions from their penalties, and such statutes must 
be interpreted by the aid of the ordinary rules for the con- 
struction of statutes, and with the cardinal object of as- 
certaining the intention of the legislature. State v. Ortiz, 
1967-NMCA-019, 78 N.M. 507, 433 P.2d 92. 
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Presumption when one state adopts statute of 
another state. — Where one state adopts a statute 
of another state there is a presumption that it likewise 


‘adopts the construction of the statute by the courts 


of the state from which it was adopted. Gray v. Armijo, 
1962-NMSC-082, 70.N.M, 245, 372 P.2d 821. 

State court's construction of own statutes binds 
federal agencies and courts. — A state court has the 
function of declaring and’ construing its own statutes. 
Such determination is binding not only upon federal ad- 
ministrative agencies but upon federal courts as well. 
Pan Am. Petroleum Corp. v. El Paso Natural Gas Co., 
1966-NMSC-271, 77 N.M. 481, 424 P.2d 397. 

Long-standing interpretations by agencies not 
lightly overturned. — Long-standing interpretations 
of a doubtful or uncertain statute by the administrative 
agency charged with administering the statute are per- 
suasive and will not be lightly overturned by the courts. 
Martinez v, Research Park, Inc,, 1965-NMSC-146, 75 N.M, 
672, 410 P.2d 200, overruled on other grounds by Sun- 
dance Mech. & Util. Corp. v. Atlas, 1990-NMSC-031, 109 
N.M. 683, 789 P.2d 1250. q 

When factual issues similar administrative ¢ con- 
struction is highly persuasive. — A long-standing ad- 
ministrative construction of a statute in granting a tax 
exemption is highly persuasive authority, however, such a 
rule is predicated upon the premise that the factual issues 


-are similar, Benevolent & Protective Order of Elks, Lodge 


No. 461 v. N.M. Prop. Appraisal Dep't, 1971-NMCA-124, 
83 N.M. 505, 494 P.2d 167, aff'd, 1972-NMSC-006, 83 N.M. 
445, 493 P.2d 411. 

Custom does not relieve party of clear-cut obli- 
gations of ordinance. Sanchez v. J. Barron Rice, Inc., 
1967-NMSC-077, 77 N.M. 717, 427 P.2d 240. 

Legislative acquiescence is used only when direct 
interpretative methods fail. — Use of legislative acqui- 
escence in exercise of power by an agency as evidence of 
legislative interpretation of a statute is to be resorted to 
only where meaning is doubtful, and when direct methods 
of interpretation have failed. State ex rel. Lee v. Hartman, 
1961-NMSC-171, 69 N.M. 419, 367 P.2d 918. 

Ascertainment of legislative intent. — The control- 
ling consideration in construing a statute is ascertain- 
ment of the legislative intent, and such legislative intent 
is determined primarily from the language actually con- 
tained in the statute. 1961-62 Op. Att'y Gen. No. 62-65. 

Matter may be implied to effect intent. — The spirit, 
as well as the letter of the statute, must be respected; and 
where the whole context of a law demonstrates a particu- 
lar intent in the legislature to effect a certain object, some 
degree of implication may be called in to aid that intent. 
1961-62 Op. Att'y Gen. No. 61-75. 

Failure to disapprove of agency's interpretation 
is persuasive. — Where the legislature has met since the 
particular department placed its interpretation on a given 
statute, its failure to indicate that the administrative con- 
struction is not actually in accord with legislative intent is 
a persuasive argument that the legislative body approves 
of the administrative agency's construction. 1961-62 Op. 
Att'y Gen. No. 61-75. 

When statutes void. — A statute may be void for 
vagueness where no ascertainable legislative intent 
is revealed. It may be equally void where there is more 
than one reasonable construction possible but there is no 
means of determining which construction was intended by 
the legislature. 1961-62 Op. Att'y Gen. No. 61-32. 

Effect of construction prior to amendment. — 
When a statute has been construed and the legislature in 
amending the same substantially sets forth the section in 
language identical with that which has theretofore been 
construed, the legislature may be regarded as adopting 
the construction theretofore made. 1961-62 Op. Att'y Gen. 
No. 61-41. 
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ARTICLE 3 
| State Seal, Song and Symbols 


Sec. Sec. 
12-3-1. State seal; design. 12-3-8,. State song; filing in office of secretary of state. 
12-3-2. ‘Adoption of flag for state of New Mexico. © 12-3-9,. State slogan for business, commerce and industry. 
12-3-3, Salute to state flag. 12-3-10, State ballad. 
12-3-4. State flower; state bird; state tree; state fish; 12-3-11. State poem. 
state animal; state vegetables; state gem; 12-38-12. State bilingual song. 
state grass; state fossil; state cookie; state 12-3-13, Statuary hall designation. 
insect; state question; state answer; state 12-3-14, Commission; funds, 
nickname; state butterfly; state reptile; 12-3-15, [Statuary hall] commission created. 
state amphibian; state aircraft; state his- 12-38-16, Duties. 
toric railroad; state tie; state necklace. 12-3-17. Official balloon museum. 
12-3-5. State song; adoption, - 12-3-18. Official state guitar: 
12-3-6. Spanish language state song. 12-3-19, State cowboy song. 
12-3-7. Spanish language salute to the state flag. 


12-3-1. [State seal; design.] 


The coat of arms of the state shall be the Mexican eagle grasping a serpent in its beak, the cac- 
tus in its talons, shielded by the American eagle with outspread wings, and grasping arrows in its 
talons; the date 1912 under the eagles and, on a scroll, the motto: "Crescit Eundo." The great seal 
of the state shall be a disc bearing the coat of arms and having around the edge the words "Great 
Seal of the State of New Mexico." 


History: Laws 1887, ch. 70, § 1; C.L. 1897, § 3798; p. 172). See also N.M. Const., art. XXII, § 9, providing for 


Code 1915, § 5422; C.S. 1929, § 135-101; 1941 Comp., § continuance of territorial seal until changed. 
83-1301; 1953 Comp., § 4-14-1. 
Bracketed material. — The bracketed material was >= . ANNOTATIONS 


inserted by the compiler and is not part of the law. 
Compiler's notes. — 
The above seal has not been amended or altered in any © 


‘Use by anyone other than state prohibited. — Use 
of the great seal of the state by anyone other than by the 
state of New Mexico, for any purpose, is not permitted. 


way. . / 1951-52 Op. Att'y Gen. No. 52-5569. 
The seal as described above was apparently selected by Am: ri 2d Das ate aa C.J.S. references. — 81A 
the commission named to provide a state seal according C.L.S, States § 39. 


to Joint Resolution No. 11, March 138, 1913 (Laws 1913, 


12-3-2. [Adoption of flag for state of New Mexico.|. | 


That a flag be and the same is hereby adopted to be used on all occasions when the state is of- 
ficially and publicly represented, with the privilege of use by all citizens upon such occasions as 
they may deem fitting and appropriate. Said flag shall be the ancient Zia sun symbol of red in the 
center of a field of yellow. The colors shall be the red and yellow of old Spain. The proportion of the 
flag shall be a width of two-thirds its length. The sun symbol shall be one-third of the length of the 
flag. Said symbol shall have four groups of rays set at right angles; each group shall consist of four 
rays, the two inner rays of the group shall be one-fifth longer than the outer rays of the group. The 
diameter of the circle in the center of the symbol shall be one-third of the width of the symbol. Said 
flag shall conform in color and design described herein. 


History: Laws 1925, ch. 115, § 1; C.S. 1929, § 128- Bracketed material: — The bracketed material was 
101; 1941 Comp., § 3-1302; 1953 Comp., § 4-14-2. inserted by the compiler and is not part of the law. 


12-3-3. Salute to state flag. 


The official salute to the state flag is: "I salute the flag of the state of New Mexico, the Zia symbol 
of perfect friendship among united cultures." 
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‘Cross references. — For the Spanish language salute 


History: 1953 Comp., § 4-14-2.1, enacted by Laws 
‘to the state flag, see 12-3-7 NMSA 1978. 


1963, ch. 120, § 1. 


12-3-4. State flower; state bird; state tree; state fish; state animal; state 
vegetables; state gem; state grass; state fossil; state cookie; | 
state insect; state question; state answer; state nickname; 
state butterfly; state reptile; state amphibian; state aircraft; 
state historic railroad; state tie; state necklace. 


A. The yucca flower is adopted as the official flower of New Mexico. 

B. The chaparral bird, commonly called roadrunner, is adopted as the official bird of New Mex- 
ico. 

C. The nut pine or pinon tree, scientifically known as Pinus edulis, is adopted as the official 
tree of New Mexico. 

D. The native New Mexico cutthroat trout is adopted as the official fish of New wees 

E. The native New Mexico black bear is adopted as the official animal of New Mexico. 

F. The chile, the Spanish adaptation of the chilli, and the pinto bean; commonly known as the 
frijol, are adopted as the official vegetables of New Mexico. 

G. The turquoise is adopted as the official gem of New Mexico. 
_ H. ‘The blue grama grass, scientifically known as een ghie gracillis, is adopted as the official 
grass of New Mexico. 

I. The coelophysis is adopted as the official fossil of New Mexico. 

J. The bizcochito is adopted as the official cookie of New Mexico. 

K. The tarantula hawk wasp, scientifically known as Pepsis formosa, i is adopted as the official 
insect of New Mexico. 

L. "Red or green?" is adopted as the official question of New Mexico. - 

M. "Red and green or Christmas" is adopted as the official answer of New Mexico. ' 

N. . "The Land of Enchantment" is adopted as the official nickname of New Mexico. : 

O. The Sandia hairstreak is adopted as the official butterfly of New Mexico. 

P. The New Mexico whiptail lizard, scientifically known as Cnemidophorus neomexicanus, is 
adopted as the official reptile of New Mexico, 

Q. The New Mexico spadefoot toad, scientifically known as Spea multiplicata, is adopted as the 
official amphibian of New Mexico. 

R. The hot air balloon is adopted as the official aircraft of New Mexico. | 

S. The Cumbres and Toltec scenic railroad is adopted as the official historic railroad of New 
Mexico. 

T. The bolo tie is adopted as ; the official tie of New Mexico. 

U.. The Native American squash blossom necklace i is adopted as the official. necklace of New 
Mexico. 


i at? 


History: Laws 1927, ch. 102, § 1; C.S. 1929, § 129- 
101; 1941 Comp., § 83-1303; Laws 1949, ch. 142, § 1; 
1953 Comp.,§ 4-14-3; Laws 1955, ch. 245, § 1; 1963, 
ch, 2, § 1; 1965, ch. 20, §. 1; 1967, ch. 51, § 1; 1967, ch. 
118, § 1; 1973, ch. 95, § 1; 1981, ch. 128, § 1; 1989, ch. 8, 
§ 1; 1989, ch. 154, § 1; 1999, ch. 266, § 1; 1999, ch, 271, 
§ 1; 20038, ch. 182, § 1; 2005, ch. 4, § 1; 2005, ch. 254, § 
1; 2007, ch. 10, 8 1; 2007, ch. 179, § 1; 2011, ch, 52, §1. 

The 2011 amendment, effective June 17, 2011, desig- 
nated the Native American squash blossom necklace as 
the official necklace of New Mexico. 

The 2007 amendment, effective June 15, 2007, added 
Subsection M providing "red and green or Christmas" as 
the official answer. 


The 2005 amendment, effective June 17, 2005, added 
the Cumbres and Toltec scenic railroad as the ficial his- 
toric railroad of New Mexico. 

The 2008 amendment, effective Jans 20, 2003, added 
Subsections M, N, O and P. 

The 1999 amendment, effective June 18, 1999, added 

"state question" to the end of the section heading and 
added Subsection L. 
The 1989 amendment, added Subsections J and K, 
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12-3-5. [State song; adoption.] 


That the words and music of the song written by Elizabeth Garrett, entitled, "O, Fair New Mex- 
ico," as follows: 


Under a sky of azure, where balmy breezes blow; 
Kissed by the golden sunshine, is Nuevo Mejico. 

Home of the Montezuma, with fiery heart aglow, 
State of the deeds historic, is Nuevo Mejico. 


Chorus 


O, fair New Mexico, we love, we love you so 

Our hearts with pride o'erflow, no matter where we go, 
O, fair New Mexico, we love, we love you so, 

The grandest state to know, New Mexico. 


Second Verse 
Rugged and high sierras, with deep canyons below; 
Dotted with fertile valleys, is Nuevo Mejico. 
Fields full of sweet alfalfa, richest perfumes bestow, 
State of apple blossoms, is Nuevo Mejico. 
Chorus 
Third Verse 
Days that are full of heart-dreams, nights when the moon hangs low; 
Beaming its benediction, o'er Nuevo Mejico. 
Land with its bright manana, coming through weal and woe; 
State of our esperanza, is Nuevo Mejico. 


be and the same are hereby adopted and declared to be the state song for the state of New Mexico. 


History: Laws 1917, ch. 108, § 1; C.S. 1929, § 136- song, including the copyright thereof, from its author, 


101; 1941 Comp., § 3-1304; 1953 Comp., § 4-14-4. Elizabeth Garrett, paying the author an annuity of $50.00 
Bracketed material. — The bracketed material was per month, during her lifetime, in consideration for said 
inserted by the compiler and is not part of the law. copyright and the royalties accruing thereunder. 


Compiler's notes, — Laws 1937, ch, 67, authorized the 
governor of the state of New Mexico to purchase the state 


12-3-6. Spanish language state song. 


The words and music of "Asi Es Nuevo Mejico," written by Amadeo Lucero, are declared to be 
the Spanish language state song subject.to the state of New Mexico acquiring ownership and copy- 
right of this song. The words are: 


Un canto que traigo muy dentro del alma 
Lo canto a mi estado - mi tierra natal. 
De flores dorada mi tierra encantada . 
De lindas mujeres - que no tiene igual. 


(Chorus) 


Asi es Nuevo Mejico 
Asi es esta tierra del sol 
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De sierras y valles de tierras frutales 
Asi es Nuevo Mejico 


Second Verse 
El negro, el hispano, el anglo, el indio 
Todos son tus hijos, todos por igual. 
Tus pueblos y aldeas - mi tierra encantada 
De lindas mujeres que no tiene igual. 


(Chorus) 


Third Verse 
El Rio del Norte, que es el Rio Grande, 
Sus aguas corrientes fluyen hasta el mar 
Y riegan tus campos 
Mi tierra encantada de lindas mujeres SSI, 
Que no tiene igual. 


(Chorus) 


Fourth Verse 
Tus campos se visten de flores de Mayo ' 
De lindos colores 
Que Dios les doto 
Tus pajaros cantan mi tierra encantada 
Sus trinos de amores 
Al ser celestial. 


(Chorus) *' 


Fifth Verse 
Mi tierra encantada de historia banada 
Tan linda, tan bella - sin comparacion. 
Te rindo homenaje, te rindo carino 
Soldado valiente - te rinde su amor. 


(Chorus) | 


History: 1953 Comp., § 4-14-4.1, enacted by Laws 
1971, ch. 178, § 1. 


12-3-7. Spanish language salute to the state flag. 


The official Spanish language:salute to the state flag is: Saludo la bandera del. — de Nuevo 
Mejico, el simbolo zia de amistad perfecta, entre culturas unidas. | 


History: 1953 Comp., § 4-14-4.2, enacted by Laws Cross references. — For the English language salute 
1973, ch. 185, § 1. to the state flag, see 12-3-3 NMSA 1978. 


12-3-8. [State song; filing in office of secretary of state. | 


A copy of said [state] song exhibited with this bill shall be filed with the secretary of the state to 
be by him lodged in the archives of his office. 
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History: Laws 1917, ch. 108, § 2; C.S. 1929, § 136- Compiler's notes. — "This bill" refers to Laws 1917, 
102; 1941 Comp., § 3-1305; 1953 Comp., § 4-14-5. ch. 108, compiled herein as 12-3-5, 12-3-8 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


12-3-9. State slogan for business, commerce and industry. 


_ The official state slogan for business, commerce and industry in New Mexico is: ‘Everybody i is 
somebody in New Mexico." 


History: 1953 Comp., § 4-14-6, enacted by Laws 
1975, ch. 129, § 1. 


12-3-10. State ballad. 


The words and music of "Land of Enchantment - New Mexico", written by Michael Martin Mur- 
phy, Chick Raines and Don Cook, are declared to be the official tate ballad. The words of the state 
ballad are as follows: 


I met a lady in my drifting days 

I quickly fell under the spell of her loving ways 
A rose in the desert I loved her so 

In the Land of Enchantment, New Mexico 


As we watched the sunset by the Rio Grande 

A mission bell rang farewell she took my hand 

She said "come back amigo no matter where you go" 
To the Land of Enchantment, New Mexico 


From her arms I wandered, far across the sea 
I often heard her gentle words haunting me 
"Come back amigo, I miss you so" 

To the Land of Enchantment, New Mexico 


So come back amigo no matter where you go 
To the Land of Enchantment, New Mexico. 


History: Laws 1989, ch. 120, § 1. 


12-83-11. State poem. 


The poem "A Nuevo Mexico", written by Luis Tafoya in January 1911, is declared to be the of- 
ficial state poem. The poem, with its English translation, is as follows: 


"Levanta, Nuevo Mexico, esa abatida frente 
que anubla los encantos de tu serena faz, 

y alborozado acoje corona refulgente, 
simbolo de gloria y de ventura y paz. 


Despues de tantos anos de lucha y de porfia, _ 
tu suerte se ha cambiado y ganas la victoria, © 


llegando a ver por fin el venturoso dia > 
que es colmo de tu dicha y fuente de tu gloria. 
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Has sido’ un gran imperio, colmado de riqueza, 
y grandes contratiempos tuviste que sufrir, 
mas ahora triunfo pleno alcanza tu entereza, 
y el premio a tu constancia pudiste conseguir. 


Tu pueblo por tres siglos aislado y solitario, 
de nadie tuvo ayuda, de nadie proteccion, 
lucho por su existencia osado y temerario, 
sellando con su sangre dominio y posesion. 


Tras tan heroico esfuerzo por fin has merecido 
el bien que procurabas con insistencia tanta 
de que en la Union de Estados fueses admitido 
con la soberania que al hombre libre encanta. 


Obstaculos y estorbos del todo desaparecen, 

y entrada libre tienes a la gloriosa Union, 

en donde los ciudadanos prosperan y florecen, 
con tantas garantias y tanta proteccion. 


Por tan pasmosa dicha el parabien te damos, 

a ti como a tus hijos, de honor tan senalado, 

y que en tu nueva esfera de veras esperamos 
que a fuer de gran imperio seras un gran estado. 


TO NEW MEXICO 


Lift, New Mexico, your tired forehead 

That clouds the enchantment of your peaceful face, 
And joyfully receive the bright crown, 

Symbol of glory, venture, and peace. 


After so many years of fight and persistence 

Your luck has changed and you gain victory, 

Reaching up to see your fortunate day at last 

That is an overflow of happiness and the fountain of your glory. 


You have been a great empire filled with riches, 

And many mishaps you had to suffer, 

But now complete triumph reach up to your integrity, 
And reward for your constancy, you were able to achieve. 


Your people for three centuries, isolated and lonely, 
With help or protection from nobody, 

They fought for their existence, reckless and daring 
Sealing with their blood their dominion and possession. 


After such heroic effort finally you deserve 

The goodness with such an insistence you procure, 

To be admitted in the state of the union 

With the sovereignty that is a free man's enchantment. 


Obstacles and hindrance for good they disappear, 
And free admittance you have to the glorious union, 


786 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


12-3-12 STATE SEAL, SONG AND SYMBOLS 12-3-12 


Where the people prosper and flourish 
With so many guarantees and great protection. 


For that marvelous satisfaction we welcome you, 

You and your children such a deserved honor, 

And in your new sphere we truly hope 

That by dint of imperiousness a great state you will become". 


History: Laws 1991, ch. 202, § 1. 


12-3-12. State bilingual song. 


A. The words and music of "New Mexico -- Mi Lindo Nuevo Mexico", written by Pablo Mares, 
are declared to be the state bilingual song. The words are: 


I'm singing a song of my homeland 
Most wonderful place that I've seen. 
My song cannot fully describe it 
I call it land of my dreams. 
New Mexico, 
Land of the sun 
Where yucca blooms 
The sunset sighs. 
New Mexico, 
Your starry nights, 

. Your music sweet as daylight dies. 
My heart returns 
It ever yearns 
To hear the desert breezes blow, 
Your snow, your rain, your rainbows' blend, 
I'm proud of my New Mexico. 


(Translation) 


Yo canto de un pais lindo 
Mas bello no he visto yo, 
Mi cancion no puede decirlo, 
Como mi corazon. 
Nuevo Mexico, 
Pais del sol 
Palmillas floreciendo alli. 
Nuevo Mexico; 
Tus noches lindas 
-.Traen recuerdos para mi. 
Mi corazon 
Llora por ti me dice a mi 
Te quiero yo. 
Tus sierras y tus valles 
Son mi lindo Nuevo Mexico. . 


B. A copy of the state bilingual song exhibited with this bill shall be filed with the secretary of 
state to be lodged in the archives of his office. 


History: Laws 1995, ch. 7, § 1. 
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12-3-13. Statuary hall designation. 


Under the provisions of 40 U.S.C. Section 187, New Mexico designates enatar Dennis Chavez 
as an illustrious citizen of the state worthy of national commemoration and directs that a marble 
or bronze statue of his likeness be placed in national statuary hall in Washingian 


History: Laws 1963, ch. 64, § 1. . Compiler’ s notes...— Although, this..section was en- 
acted in 1963, it was not compiled in the 1953 Comp., and 
was not compiled in the NMSA 1978 until 1997. 


12-3-14. Commission; funds. 


There is created the "statuary hall commission" consisting of the governor as chairman and four 
other citizens of the state appointed by the governor. The commission shall raise not to exceed 
twenty thousand dollars ($20,000) by voluntary contributions and cause to be made a marble or 
bronze likeness of Dennis Chavez. When completed and Beco pled by the commission, the likeness 
shall be placed in national statuary hall. 


History: Laws 1968, ch. 64, § 2. Compiler's notes, — Although this section was en- 
acted in 1963, it was not compiled in the 1953:Comp., and 
was not compiled in the NMSA 1978 until 1997. 


12-3-15. [Statuary hall] commission created. 


The "statuary hall commission" is created. The commission shall be composed of no more than 
nine persons, the chairman of which shall be the governor and the membership of which shall in- 
clude the state treasurer, the state cultural affairs officer, the executive director of the New Mexico 
office of Indian affairs [Indian affairs department] and no fewer than four: members appointed by 
the governor from a list of names that have been submitted to him by the Indian nations, tribes 
or pueblos in New Mexico, containing names of members of those Indian nations, tribes or pueblos 
who would be appropriate to serve on the commission. Terms of the members shall:extend until a 
second statue from New Mexico is emplaced in the national statuary hall in Washington, D.C. The 
governor shall fill any vacancy on the statuary hall commission within three months from the date 
that the vacancy occurs in the same manner as original members were appointed. 


History: Laws 1997, ch. 177, § 1. "Indian affairs department" pursuant to an executive or- 
Bracketed material. — The bracketed material was der issued in accordance with Laws 2003, Chapter 403, 
inserted by the compiler and is not part of the law. Emergency clauses. — Laws 1997, ch. 177 § 4 con- 

Laws 2004, ch, 24, § 17 provided that references to the tained an emergency clause and was approved April 10, 
"New Mexico office of Indian affairs" be changed to the 1997, 09 


12-3-16. Duties. 


The statuary hall commission shall: 

A. meet at the call of the governor but shall meet no fewer than four times per year; 

B. determine the process necessary for New Mexico to have a second statue placed in the na- 
tional statuary hall; 

C. develop procedures for the funding of the second statue and raise funds to commission the 
design, creation and transport of a statue to be placed in the national statuary hall'through the 
creation of a foundation for the acceptance of gifts, donations, bequests and proceeds from appro- 
priate fundraising events in accordance with the provisions of the act’of July 2, 1864 (40 U.S.C. 
187); and 

D. commission the design and creation of a statue of the illustrious San Juan pueblo Indian 
strategist and warrior Pope, who was renowned, respected and revered by the Native Americans of 


1es% & iy 
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New Mexico as the leader of the pueblo revolt of 1680 and who would be the second. Native Ameri- 
can to be honored with placement of a statue in the national statuary hall, 


History: Laws 1997, ch. 177, § 2. Emergency nintaent — Laws 1997, ch. 177 § 4 con- 


tained an emergency clause and was approved April 10, 
1997, 


12-3-17. Official balloon museum. 


The Anderson-Abruzzo international balloon museum is the official balloon museum of New 
Mexico. 


History: Laws 1999, ch. 2, § 1 and 1999, ch. 3,81. « identical provisions of law. The section was set out as en- 
Duplicate laws. — Laws 1999, ch. 2, § 1 and Laws acted by Laws 1999, ch, 2, § 1. See 12-1-8 NMSA 1978. 
1999, ch. 8, § 1, both effective June 18, 1999, enacted 


12-38-18. Official state guitar. 


The New Mexico sunrise guitar is adopted as the official guitar of New Mexico. 


History: Laws 2009, ch. 27, § 1. IV, § 28, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 27 contained no ef- adjournment of the legislature, , 
fective date provision, but, pursuant to N.M. Const., art. 


12-3-19. State cowboy song. 


The words and music of "Under New Mexico Skies", written by Syd Masters, are declared to be 
the official state cowboy song. The words of the state cowboy song are as follows: 
"(first verse) 
Where the Pifion Mesa rolls 
And the campfire cures your woes 
Watchin' the sly roadrunner flee 
On the tail of an autumn breeze 
I'm leanin' against a juniper bole 
As the creek water takes a stroll 
(chorus) 
That's where you'll find me 
Where the big back country lies 
There the cowboy's free to ride . 
Out under New Mexico skies 
(second verse) 
Where the lean jack hops along 
And the coyote sings his song 
Up high the rocky spires shade 
The sunny desert days 
I'm leanin' against adobe walls of old 
Their stories to be told 
(chorus) 
That's where you'll findsr me 
Where the big back country lies 
There the cowboy's free to ride, 
Out under New Mexico skies 
(third verse) 
Just me and a covey of gamblin' prey 
Lopin' down the Turquoise Trail 
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(chorus) «. 
That's where raul find me 
Where the big back country lies 
There the cowboy's free to ride 
Out under New Mexico skies." 


History: Laws 2009, ch. 28, § 1. IV, § 28, was effective. June 19, 2009, 90 aie after the 
Effective dates. — Laws 2009, ch. 28 contained no ef- adjournment of the legislature. | 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE4 ae 


Public Policy Regarding Communism —« 
Sec. Sec. 
12-4-1, Policy. 12-4-3. Violations; penalties. 


12-4-2. Registration. 


12-4-1. [Policy.] 


That it is the public policy of the state of New Mexico that no communist organization, affiliate 
of the communist party or supporter or advocate of communistic doctrine or any person or orga- 
nization which believes in, teaches or advocates the overthrow of the government of the United 
States or of the state of New Mexico by force or by any illegal or unconstitutional method or 
means, shall remain within the state and be unknown or unrecognized. 


History: 1941 Comp., § 8-107, enacted by Laws with all law enforcement officials of this state. 1953-54 


1951, ch. 157, § 1; 1953 Comp., § 4-15-1. Op. Att'y Gen, No. 54-5925: 

Bracketed material. — The bracketed material was Am, Jur. 2d, A.L.R. and C.J.S. references. — 70 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Sedition, Subversive Activities and Treason §§ 101 

Cross references. — For employment of persons advo- to 110, 
cating sabotage, sedition or treason being prohibited, see Right of witness to refuse to answer, on the ground of 
10-1-12 NMSA 1978, self-incrimination, as to membership in jor connection 

with party, society, or similar organization or group, 19 
ANNOTATIONS A.L.R.2d 388. 

Secretary's office is only for registration enforce- ‘ Defamatory nature of statements reflecting on plain- 
ment for iccet pea sine hihi eg sbi article quite obvi- tiff's religious beliefs, standing, or activities, 33 A.L.R.2d 
ously contemplates that the secretary of state's office shall 1196, : , = ’ 
be merely the office of registration of such persons and _Libel and slander: public officer's privilege in connec- 
organizations, and the secretary of state has no specific tion with accusation that another has been guilty of se- 
duty to enforce the registration of such persons and orga- dition, subyersion, espionage, or similar behavior, 33 
nizations. The obligation to require the persons defined in A.L.R.3d 1330. sale pty : 
this article to register and to prosecute them for failure Imputation of allegedly objectionable political or social 


so to do would lie with the law enforcement authorities of beliefs or principles\as defamation, 62.A-L.R.4th 314. 
the various districts in which those persons resided and 


12-4-2. [Registration.] 


That to effectuate the public policy as set out in Section 1 [12-4-1 NMSA 1978] hereinabove 
every communist organization, affiliate of the communist party or supporter or advocate of com- 
munistic doctrine, or any person or organization which believes in, teaches or advocates the over- 
throw of the government of the United States or of the state of New Mexico by force or by any ille- 
gal or unconstitutional methods or means, shall register with the secretary of state of New Mexico, 
Such registration shall be accomplished in such manner and on’such forms as may be prescribed 
by the secretary of state. All organized groups or associations falling into the category required 
to register under this act [12-4-1 to 12-4-3 NMSA 1978], shall file’a list of all of the members of 
such organization with the secretary of state, such list to show the names of all members, their 
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addresses and designation of all officials of such organization.:All individuals required by this act 
to register shall file their name [names], address [addresses] and the names of the Ai tis 
or associations to which they belong as members. 

Registration under this act shall be completed within six calendar months after the passage of 
this act, and registrants shall reregister annually thereafter, such reregistration period to begin 
on April 1st and ending on May 1st of each year. 


History: 1941 re lene § 3-108, enacted by Laws . Laws 1951, ch. 157 was approved. March 15, 1951. 
1951, ch. 157, § 2; 1953 Comp., § 4-15-2. 
Bracketed material. — The bracketed material was ANNOTATIONS 
inserted by the compiler and is not part of the law. Am.. dur, 2d. A1.R. and (dS. zeferences. — 46 
Compiler's notes. — The term "this act", referred to OWS Insurrection and Salitens a. 


in this section, means Laws 1951, Chapter 157, which ap- 
pears’t as 12-4- 1 to 12-4-3 NMSA sd 


12-4-3. [Violations; penalties. | 


That the officers of any organization, association, party or group which shall fail to register un- 
der the provisions of this act [12-4-1 to 12-4-3 NMSA 1978], or any person who shall knowingly fail 
to comply with the provisions of this act, shall be guilty of a felony and on conviction thereof shall 
be punished by a fine of not less than five hundred dollars ($500) nor more than five thousand dol- 
lars ($5,000), or by imprisonment for not less than three (8) years nor more than ten (10) years, or 
by both such fine and imprisonment. 


History: 1941 Comp., § 3-109, enacted by Laws ANNOTATIONS 
1951, ch. 157, § 3; 1953 Comp., § 4-15-3. 
Bracketed. material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 
inserted by the compiler and is not part of the law. C.J.S, Insurrection and Sedition’§ 2. 


Compiler's notes. — The term "this act", referred to 
in this section, means Laws 1951, Chapter 157, which ap- 
pears as 12-4-1 to 12-4-3 NMSA 1978. 


ARTICLE 5 
Public Holidays | 
Sec. ; Sec. ' 
12-5-1. Arbor Day; establishment; observance. ) 12-5-10. [Guadalupe-Hidalgo treaty day.] 
12-5-2.. Legal holidays; designation. 12-5-11. Family day. 
12-5-3. Legal holidays; Sundays; effect on commercial 12-5-12. African-American day. 
paper. 12-5-13. Hispanic culture day. 
12-5-4;, August 3rd designated Ernie “e Day. 12-5-14. Juneteenth Freedom Day established. 
12-5-5. Onate Day. 12-5-15, Hemophilia Awareness Day. 
12-5-6. American History Month. 12-5-16. Firefighter Day of Remembrance. 
12-5-7; Bataan Day. 12-5-17, New Mexico Youth Day. 
12-5-8. Repealed. 12-5-18. Bataan-Corregidor heritage month. 
12-5-9 


. American Indian day. ‘| 12-5-19. Rudolfo Anaya I Love to Read Day. 


12-5-1. [Arbor Day; establishment; observance. |] 


The second Friday in March of each year shall be set apart and known as Arbor Day, to be 
observed by the people of this state in the planting of forest trees for the benefit and adorn- 
ment of public and private grounds, places and ways, and in such other efforts and undertak- 
ings as shall be in harmony with the general character of the day so established; provided, 
that the actual planting of trees may be done on the day designated or at such other most 
convenient times as may best conform to local climatic conditions, such other time to be desig- 
nated and due notice thereof ae by the several samme superintendents of schools for their 
respective counties. 
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The day as above designated shall be a holiday in all public schools of the state, and school of- 
ficers and teachers are required to have the schools, under their respective charge, observe the day 
by planting of trees or other appropriate exercises. 

. Annually, at the proper season, the governor shall issue a proclamation, calling the attantiell of 
itn people to the provisions of this section and recommending and enjoining its due observance. 
The respective county superintendents of schools shall also promote by all proper means the ob- 
servance of the day, and the said county superintendents of schools shall make annual reports to 


the governor of the state of the action taken in this behalf in their respective counties. 


History: Laws 1891, ch. 35, §§ 1-3; C.L. 1897, § 1625a; 
Code 1915, § 2726; C.S. 1929, § 65-101; 1941 Comp., § 
59-101; 1953 Comp., § 56-1-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Legal holiday not necessarily state employee 
business holiday. — A statutory designation of legal 


12-5-2. Legal holidays; designation. 


Legal public holidays in New Mexico are: 
New Year's day, January 1; 


Memorial day, last Monday in May; 
Independence day, July 4; 
Labor day, first Monday in September; 


HO mE O bd > 


holidays does not result in that day being a business holi- 
day for state employees. 1961-62 Op. Att'y Gen. No. 61-18. 

Unless statute, or governor, so directs, — A legal 
holiday need not be observed by state offices and agencies 
unless the language of the statute so directs, or unless the 
governor designates such day as a holiday for state em- 
ployees, 1961-62 Op. Att'y Gen. No, 61-18. 


Martin Luther King, Jr.'s birthday, third Monday in January; 
Washington's and Lincoln's birthday, President's day, third Monday in February; 


Indigenous Peoples’ day, second Monday in October; 
Armistice day and Veterans' day, November 11; 


I. Thanksgiving day, fourth Thursday in November, and 


J. Christmas day, December 25. 


History: 1953 Comp., § 56-1-2, enacted by Laws. 


1969, ch. 114, § 1; 1971, ch. 98, § 1; 1975, ch. 13, § 1; 
1987, ch. 3, § 1; 1987, ch. 309, § 1; 2019, ch. 128, § 1. 

Repeals and reenactments, — Laws 1969, ch, 114, § 
1, repealed former 56-1-2, 1953 Comp,, relating to the des- 
ignation of November 11, Veterans' Day, as a legal holiday, 
and enacted a new 56-1-2, 1953 Comp. 

The 2019 amendment, effective July 1, 2019, replaced 
Columbus day with Indigenous Peoples' day as a legal 
public holiday in New Mexico; in Subsection G, after the 
subsection designation, deleted "Columbus" and added 
"Indigenous Peoples". 

The 1987 amendments. — Laws 1987, ch. 309, § 1, 
added the subsection designations, added Subsection B; 
in Subsection C, inserted "and Lincoln's" and "President's 
day"; and in Subsection D, substituted “last Monday in 
May" for "May 30", 

Laws 1987, ch. 3, § 1, substituted "last Monday in May" 
for "May 30" in Subsection D, 


ANNOTATIONS 


Good Friday. — Although under this section, Good 
Friday is not listed as a designated legal holiday, Para- 
graph A of Rule 12-308, R. App. P., defines "legal holiday" 
for the purpose of the rules for appellate civil procedure. 
Public Serv, Co, v. Catron, 1982-NMSC-050, 98 N.M. 134, 
646 P.2d 561. 

State employees paid for day given as compensa- 
tory time. — State employees who were given a holiday 
by their department head on November 24, 1961, may be 
paid for this day, since the date constituted compensatory 
time for an officially declared holiday. 1961-62 Op. Att'y 
Gen, No. 61-121, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 73 Am. 
Jur, 2d Sundays and Holidays §§ 1 to 5. 

, 40.C.J.S. Holidays §§ 1 to 3. 


12-5-3. Legal holidays; Sundays; effect on commercial paper. 


A. Whenever a legal piblip taaliles falls on n Sunday, the following More? is a legal public 


holiday. 


B. Any bill, check or note wectaihaiha ie for abeeptancs or ci ona iced sablic holiday or on 
a Sunday is payable and presentable for acceptance or payment on the next business day after the 


legal public holiday or Sunday. 
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History: 1953 Comp., § 56-1-3, enacted by Laws ANNOTATIONS 
1969, ch. 114, § 2. 

Repeals and reenactments. — Laws 1969, ch. 114, Am. Jur. 2d, A.L.R. and C.J.S. references. —10Am, 
§ 2, repealed’56-1-3, 1953 Comp., relating to the designa- Jur, 2d Banks § 710; 11 Am. Jur. 2d Bills and Notes §§ 49, 
tion of October 12, Columbus Day, as a legal holiday, and 732, 736; 73 Am. Jur, 2d Sundays and Holidays § 5. 
enatied-aneysectian. 10 C.J.S. Bills and Notes §§ 37, 208; 40 C.J.S, Holidays § 4. 


12-5-4. [August 3rd designated Ernie Pyle Day.] 


In appreciation of the splendid work as a writer and war correspondent, and the great credit 
reflected upon the state of New Mexico by Ernie Pyle, one of her outstanding citizens, his birthday, 
August 83rd, of each year, is hereby designated as Ernie Pyle Day, upon which appropriate ceremo- 
nies shall be held in his honor and in honor of all members of the armed forces of the United States 
serving so valiantly in the present world war [World War IT]. 


History: 1941 Comp., § 59-107, enacted by Laws Bracketed material. — The bracketed material was 
1945, ch. 30, § 1; 1958 Comp., § 56-1-4. inserted by the compiler and is not part of the law, 


12-5-5. [Onate Day.] 


The governor shall designate for the benefit of the state of New Mexico in connection with an 
annual celebration held in the Espanola valley each year during the month of July, a day during 
said month to be known as Onate Day. 


History: 1941 Comp., § 59-108, enacted by Laws Compiler's notes. — Laws 1949, ch. 85, § 1, was a pre- 
1949, ch. 85, § 2; 1953 Comp.,, § 56-1-5. amble which stated that the heritage of the state of New 
Bracketed material. — The bracketed material was Mexico benefited greatly from the Spanish Conquistado- 
inserted by the compiler and is not part of the law. res and that it was proper to honor Juan de Onate, one of 


the conquistaddres. 


12-5-6. American History Month. 
The month of February is designated "American Highary, Month." 


History: 1953 Comp., § 56-1-6, enacted by Laws deaighabied of February 12, Lincoln's birthday, as a legal 
1971, ch. 10, § 1. holiday, and Laws 1971, ch. 10, § 1, enacted a new section. 
Repeals and reenactments. — Laws 1969, ch. 114, re | 2B! tee . 
§ 8, repealed old 56-1-6, 1953 Comp., relating to the 


12-5-7. Bataan Day. 


In honor of the brave and patriotic New Mexicans composing the 200th and 515th Coast Artil- 
lery Regiments (anti-aircraft) who served in the Philippine Islands during World War Two, fight- 
ing insuperable odds and enduring every deprivation, and who, following surrender, entered upon 
a tragic "death march," the day of April 9 is designated "Bataan Day." | 


History: 1953 Comp., § 56-1-6,1, enacted by Laws compiler classified it as 56-1-6.1, 1953 Comp., since Laws 
1971, ch. 68, § 1. 1971, ch. 10, § 1 also enacted a section 56-1-6, 1953 Comp. 
Compiler's notes. — Although this section was en- 
acted as 56-1-6, 1953 Comp., by Laws 1971, ch. 63, § 1, the 


12-5-8. Repealed. 


Repeals. — Laws 1987, ch. 309, § 2 repealed 12-5-8 June 19, 1987. For present comparable provisions, see 12- 
NMSA 1978, as enacted by Laws 1983, ch. 235, § 1, re- , 5-2 NMSA 1978. 
lating to Martin Luther King, Jr's birthday, effective 
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12-5-9. American Indian day. 


The first Friday of February of each year all be set apart and be known as yee thaian 
day", in recognition of the many contributions of the American Indians tothe economic and cul- 
tural heritage of all the citizens of the United States. This day shall be observed by the ‘people of 
New Mexico in such efforts and undertakings as shall be in harmony with the general character 
of the day so established. 


History: Laws 1987, ch..24, § 1; 2005, ch. 261, § 1. the first Tuesday to the first Friday of eer of each 
The 2005 .amendment, effective June 17, 2005, year. 
changed the day set apart as American Indian Day from 


12-5-10. [Guadalupe-Hidalgo treaty day.] 


February 2 of each year shall be set apart and known as "Guadalupe Hidalgo treaty day" in rec- 
ognition and commemoration of the day in 1848 on which the Treaty of Peace, Friendship, Limits 
and Settlement, commonly known as the Treaty of Guadalupe Hidalgo, was executed between the 
United States and the Mexican Republic. 


History: Laws 1997, ch. 77, § 1. IV, § 23, was effective June 20, 1997, 90 days after ad- 
Bracketed material. — The bracketed material was journment of the legislature. © 
inserted by the compiler and is not part of the law, » Cross references. — For the Treaty of Gandpinne 
Effective dates. — Laws 1997, ch. 77 contained no ef- Hidalgo, see Treaty of Peace Between United States and 
fective date provision, but, pursuant to N.M. Const., art. Mexico in Pamphlet 3 NMSA 1978. 


; 


12-5-11. Family day. 


The governor shall proclaim the second Sunday in September of each year as "Family Day". 
Suitable exercises for the observance of the day shall be held in the state capitol and elsewhere as 
the governor designates. 


History: Laws 1999, ch. 50, § 1. IV, § 23, was effective June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 50 contained no'ef- journment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


12-5-12. African-American day. 


The second Friday of February of each year shall be set apart and be known as "African-American 
day", in recognition of the many contributions and sacrifices African-Americans have made to en- 
sure the rights of all Americans, so that they may be free and equal citizens and full participants 
in. the governing of the state and the nation. African-American day shall be observed by the people 
of New Mexico in efforts and undertakings that celebrate the diversity of the cultural heritage of 
New Mexicans, that recognize that February is Black history month and that are expressions in 
harmony with the general character of the day so established, fis 


History: Laws 1999, ch. 66, § 1. IV, § 23, was effective June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 66 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


12-5-13. Hispanic culture day. 


The second Tuesday of February of each odd-numbered year shall be known and celebrated as 
"Hispanic culture day" in recognition: of the many contributions, sacrifices and accomplishments 
of Hispanic people from throughout the world who have built New Mexico into a beautiful and 
dynamic mosaic of cultural diversity. This day shall be observed with celebrations that honor all 
past, present and future Hispanic citizens and leaders in ways that enhance relationships among 
all the people of New Mexico. 
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History: Laws 2001, ch. 193, § 1; 2003, ch. 3, § 1. The 2003 amendment, effective June 20, 2003, in- 
serted "odd-numbered" preceding "year" near the begin- 
ning of the first sentence, 


12-5-14. Juneteenth Freedom Day established. 


The "Juneteenth Freedom Day" is created. It shall be commemorated on the third Saturday in 
June of each year and be observed by: 

A. reflecting on the history of African-American slavery in the United States; the experience 
of Africans brought to the United States in a five- to twelve-week journey across the Atlantic; the 
deaths of thousands of Africans who died in inhuman conditions of passage; the abuse of African- 
American slaves, including whipping, castration, branding and rape; the importance of the Thir- 
_ teenth Amendment of the United States constitution abolishing slavery throughout the United 
States and its territories; and the significance of June 19, 1865, the day on which the message of 
freedom and abolition reached the western states; and 

B. recognizing the importance of Americans of African descent as American citizens and New 
Mexico residents. 


History: Laws 2006, ch. 68, § 1. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 68 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


12-5-15. Hemophilia Awareness Day. 


The governor shall declare the second Monday in June of each year "Hemophilia Awareness Day". 


History: Laws 2007, ch. 98, § 1. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 98, contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const,, art. 


12-5-16. Firefighter Day of Remembrance. 


September 11 of each year shall be set apart and known as "Firefighter Day of Remembrance", 
celebrating the important, brave and compassionate work of firefighters and honoring all firefight- 
ers who have fallen in the line of duty. 


History: Laws 2007, ch. 241, § 1. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 242 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


12-5-17. New Mexico Youth Day. 


The first Saturday of August of each year shall be set apart and known as "New Mexico Youth 
Day", celebrating the importance of children in New Mexico. This day shall be observed by the people 
of New Mexico with activities encouraging parents and guardians to spend time with their children. 


eta Laws 2007, ch. 354, § 1 and Laws 2007, ch. new sections. The section was set out as enacted by Laws 
358, § 1 2007; ch. 358, § 1. See 12-1-8 NMSA 1978. 

Duplicate laws. — Laws 2007, ch, 354, § 1 aan Laws 
2007, ch, 358, § 1, effective June 15, 2007, enacted identical 


12-5-18. Bataan-Corregidor heritage month. 


The month of April is designated "Bataan-Corregidor heritage month". The month shall be ob- 
served by the people of New Mexico in such efforts and undertakings as shall be in harmony with 
the general character of the month so established. 
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History: Laws 2013, ch. 2, § 1. ; Emergency clauses. — Laws 2013; ch. 2, § 2 contained 
an emergency clause and was approved February 4, 2013. 


12-5-19. Rudolfo Anaya I Love to Read Day. 


October 30 of each year shall be det apart and known as "Rudolfo Anaya I Love to Read d Day" 
in recognition of the contributions made by Rudolfo Anaya to the culture and literature of New 
Mexico, of his commitment to the teaching of literature and of the critical need to improve the 
reading proficiency of New Mexicans, particularly children. "Rudolfo Anaya I Love to Read Day" is 
designated for the people of New Mexico to celebrate reading, strengthen literacy and undertake 
efforts and sj ib i in harmony with intel general character of ee day. 


History: Laws 2019, ch. 166, § 1. IV, § 23, was effective June 14, 2019, 90 soaks after = 
Effective dates. — Laws 2019, ch. 166 contained no, adjournment of the legislature. . . 
effective date provision, but, pursuant to N.M. Const., art. 
ARTICLE 6 
Audit Act 
Sec. Sec, 
12-6-1. Short title. 12-6-9, Public depositories, 
12-6-2. Definitions. 12-6-10. Annual inventory. 
12-6-3. Annual and special audits; financial examina- »12-6-11. Oaths; subpoenas. 
tions. 12-6-12. Regulations. 
12-6-4. Auditing costs. 12-6-13. Audit fund; payment for audits; expenses of au- 
12-6-5. Reports of audits. ditor. 
12-6-6. Criminal violations, 12-6-14. Contract audits. 
12-6-7. Shortages in accounts; sureties. 12-6-15. Annual financial audit report; Statd board of fi- 
12-6-8. Repayment of funds. nance review. 


12-6-1. Short title. 
Sections 12-6-1 through 12-6-14 NMSA 1978 may be cited as the "Audit Act." 


History: 1958 Comp., § 4-31-1, enacted by Laws : ANNOTATIONS 


1969, ch. 68, § 1. | 
erry oe * Am. Jur, 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d States § 65. 
81A C.J.S. States §§ 134, 229. 


12-6-2. Definitions. 


As used in the Audit Act: 

A, "agency" means: | 

| (1) any department, institution, board, urpete court,, commission, Se ree or committee of 
the government of the state, including district courts, magistrate or metropolitan courts, district 
attorneys and charitable institutions for which appropriations are made by the legislature; 

(2) . any political subdivision of the state, created under either general or special act, that 
receives or expends public money from whatever source derived, including counties, county insti- 
tutions, boards, bureaus or commissions; municipalities; drainage, conservancy, irrigation or other 
special districts; and school districts; 

(3) any entity or instrumentality of the state specifically provided for by law, including the 
New Mexico finance authority, the New Mexico mortgage finance authority and the New Mexico 
lottery authority; and 

(4) every office or officer pe any entity listed. in fied ities (1) through’ (3) of are subsec- 
tion; and 
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B. "local public body" means a mutual domestic water consumers association, a ie grant, an 


incorporated municipality or a ba te district. 


History: 1958 Comp.; § 4-31-2, bpodtar! by Laws 
1969, ch. 68, § 2; 2003, ch. 278, § 17; 2009, ch. 283, § 2. 

The 2009 amendment, effective July 1, '2010, in Para: 
graph (4) of Subsection A, changed the reference from 
Subsection A through C to Paragraphs (1) through (8) of 
Subsection A;and added Subsection B, 

The 2003 amendment, effective July 1, 2003, des- 
ignated the text of the former section as Subsections A, 


B and D; inserted "or metropolitan" following "district. 


courts, magistrate’ i in Subsection A; deleted "but not. lim- 
ited to" following "source derived, ay Seth in Subsection 
B; and added Subsection C. 


ANNOTATIONS 


Water and sanitation districts created. pursuant 
to the Water and Sanitation District Act, 73-21-1 NMSA 


subject to Section 73-2-1 NMSA 1978, et seq., and associa- 
tions created pursuant to the Sanitary Projects Act, 3-29-1 
NMSA 1978, et seq., are entities subject to audit under 
the Audit Act:/1990 Op. Att'y Gen. 90-30. 

New Mexico municipal self-insurers' fund. — The 
New Mexico municipal self insurers’ fund, formed under 
the provisions of Section 11-1-3 NMSA 1978, authorizing 
governing bodies to exercise joint powers, and Article 62, 
Chapter 3 NMSA 1978, governing municipal insurance, is 
an "agency," as defined in this section and is, therefore, 
subject to audit by the state auditor under Section 12-6-3 
NMSA 1978. 1987 Op. Att'y Gen. No. 87-65. 

A conservancy district is an agency subject to audit 
by the state auditor. 1989 Op. Att'y Gen. No. 89-07. 

The New Mexico Military Institute Foundation, 
Inc., is not an “agency" and, therefore, is not subject to 


1978 et seq., acequias and community ditch associations audit by the state auditor. 1988 Op. Att'y Gen. No, 88-79. 


12-6-3. Annual and special audits; financial examinations. 


A. Except as otherwise provided in Subsection B of this section, the financial affairs of every 
agency shall be thoroughly examined and audited each year by the state auditor, personnel of the 
state auditor's office designated by the state auditor or independent auditors approved by the 
state auditor. The comprehensive annual financial report for the state shall be thoroughly exam- 
ined and audited each year by the state auditor, personnel of the state auditor's office designated 
by the state auditor or independent auditors approved by the state auditor. The audits shall be 
conducted in accordance with generally accepted auditing standards and rules issued by the state 
auditor. 

B. The examination of the financial affairs of a local public body shall be determined according 
to its annual revenue each year. All examinations and compliance with agreed-upon procedures 
shall be conducted in accordance with generally accepted auditing standards and rules issued 
by the state auditor. If a local public body has an annual revenue, calculated on a cash basis of 
accounting, exclusive of capital outlay funds, federal or private grants or capital outlay funds dis- 
bursed directly by an administrating agency, of: 

(1) less than ten thousand dollars ($10,000) and does not directly expend at least fifty per- 
cent of, or the remainder of, a single capital outlay award, it is exempt from submitting and filing 
quarterly reports and final budgets for approval to the local government division of the depart- 
ment of finance and administration and from any financial reporting to the state auditor; 

(2) atleast ten thousand dollars ($10,000) but less than fifty thousand dollars ($50,000), it 
shall comply only with the applicable provisions of Section 6-6-3 NMSA 1978; , 

(8) less than fifty thousand dollars ($50,000) and ‘directly expends at least fifty percent of, 
or the remainder of, a single capital outlay award, it shall submit to the state auditor a financial 
report consistent with agreed-upon procedures for financial reporting that are: 

(a) focused solely on the capital outlay funds directly expended; 

(b) economically feasible for the affected local public body; and 

(c) determined by the state auditor after consultation with the affected local public 
body; ~ 

(4) at least fifty thousand dollars ($50,000) but not more than two hundred fifty thousand 
dollars ($250,000), it shall submit to the state auditor, at a minimum, a financial report that in- 
_ cludes a schedule of cash basis comparison and that is consistent with agreed-upon procedures for 

financial reporting that are: ~~" 
(a) narrowly tailored to the affected local public body; 
(b) economically feasible for the affected local public body; and 
(c) determined by the state, auditor after consultation with the affected local public 
body; ; . 189 wn 
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(5). at least fifty thousand dollars ($50,000) but not more than two hundred fifty thousand 
dollars ($250,000) and expends any capital outlay funds, it shall submit to the state auditor, at a 
minimum, a financial report that includes a schedule of cash basis comparison and a test sample 
of expended capital outlay funds and that is consistent with agreed-upon procedures for financial 
reporting that are: 

(a) narrowly tailored to the affected local public body; 

(b) economically feasible for the affected local public body; and v 

(c) determined by the state auditor after consultation with the affected local public 
body; | 

(6) at least two hundred fifty thousand dollars ($250,000) but not more than five hundred 
thousand dollars ($500,000), it shall submit to the state auditor, at a minimum, a compilation of 
financial statements and a financial report consistent with agreed-upon procedures for financial 
reporting that are: 

(a) economically feasible for the affected local public body; and 
(b) . determined by the state auditor after consultation with the affected local public 
body; or 

(7) five hundred thousand dollate ($500, 000) or more, it shall be thoroughly examined and 
audited as required by Subsection A of this section. 

C. In addition to the annual audit, the state auditor may cause the financial affairs and trans- 
actions of an agency to be audited in whole or in part. 

D, Annual financial and compliance audits of agencies under the oversight of the financial 
control division of the department of finance and administration shall be completed and submitted 
by an agency and independent auditor to the state auditor no later than sixty days after the state 
auditor receives notification from the financial control division to the effect that an agency's books 
and records are ready and available for audit. The local government division of the department of 
finance and administration shall inform the state auditor of the compliance or failure to comply by 
a local public body with the provisions of Section 6-6-3 NMSA 1978. 

E. In order to comply with United States department of housing and urban development re- 
quirements, the financial affairs of a public housing authority that is determined to be a compo- 
nent unit in accordance with generally accepted accounting principles, other than a housing de- 
partment of a local government or a regional housing authority, at the public housing authority's 
discretion, may be audited separately from the audit of its local primary government entity. If a 
separate audit is made, the public housing authority audit shall be included in the local primary 
government entity audit and need not be conducted by the same auditor who audits the financial 
affairs of the local primary government entity. 

F. The state auditor shall notify the legislative finance. committee and the public education 
department if: . 

(1) aschool district, charter school or regional education cooperative has failed to submit a 
required audit report aah ninety days of the due date specified by the state auditor; and 

(2) the state auditor has investigated the matter and attempted to negotiate with the 
school district, charter school or regional education cooperative but the school district, charter 
school or regional education cooperative has not made satisfactory progress toward compliance 
with the Audit Act. ; . . 

G. The state auditor shall notify the legislative finance committee and the secretary of finance 
and administration if: _ | | 

(1) astate agency, state institution, municipality or county has failed to submit a required 
audit report within ninety days of the due date specified by the state auditor; and _ , 

(2) the state auditor has investigated the matter and attempted to negotiate wakes the 
state agency, state institution, municipality or county but the state agency, state institution, mu- 
nicipality or county has not ee satisfactory progress toward compliance with the Audit Act. 


History: 1953 Comp., § 4-31-38, enacted by Laws entered three orders in Vigil v. King, SF 92-1487(C), pre- 


1969, ch. 68, § 3; 2003, ch. 273, § 18; 2007, ch. 240, § 1; scribing the procedure to be followed for selecting inde- 
2009, ch. 273, § 1; 2009, ch. 283, § 3; 2011, ch. 106, § 6. ' pendent auditors for state agencies and local public bod- 
Compiler's notes. — During calendar years 1992 and ies. In summary, the court orders provided: 


1993 the District Court for the First Judicial District 
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If a state agency or local public body is notified that it 
has been designated for audit to be conducted by an in- 
dependent auditor, the state agency or local public body 
shall select and submit the name of an independent au- 
ditor to the state auditor, The state auditor may, within 
five days after receipt of the state agency's or local public 
body's selection, disapprove of the choice of the agency or 
local public body, A disapproval must be in writing and 
set forth the reason(s) for disapproval. A disapproval is 
subject to judicial review; 

If the state auditor finds that a state agency or local 
public body audit is not being conducted in accordance 
with generally accepted auditing standards or pursuant 
to the auditing contract between the parties, the state 
auditor may either complete the audit or contract with 
another independent auditor to complete the audit. If the 
state auditor contracts with another independent auditor, 
the contract amount is limited to the remaining amount 
owed on the original auditor contract; 

The state auditor, pursuant to the Procurement Code, 
may, under conditions specified in the order, contract with 
independent auditors to assist the state auditor in con- 
ducting any special audit pursuant to 12-6-38 NMSA 1978. 
The state agency being audited is not a party to this con- 
tract. The total cost of the contract entered into by the 
state auditor cannot exceed 25% of the contract amount 
provided in the agreement between the state auditor and 
the agency to be audited. 

The 2011 amendment, effective ails 1, 2012, required 
the state auditor to notify the legislative finance commit- 
tee and the public education department if a school or 
educational cooperative has not made satisfactory prog- 
ress to comply with the Audit Act and to notify the legisla- 
tive finance committee and the secretary of finance and 
‘administration if a state agency, state institution, munici- 
pality or county has not timely submitted an audit report 
and has not made satisfactory progress to comply with the 
Audit Act. 

‘The 2009 amendment, effective July 1, 2010, in Sub- 
section A, at the beginning of the sentence, added "Except 
as otherwise provided in Subsection B of this section"; 
added Subsection B; and in Subsection D, added the last 
sentence. 

Temporary provisions. — Laws 2009, ch. 283, § 4 pro- 
vided that compliance of a local public body not in compliance 
with the Audit Act between January 1, 2007 and June 30, 
2010 is waived for those years if the local public body com- 
plies with the applicable provisions of that act in effect on or 
after July 1, 2010, unless the local public body is required to 
receive’a full financial and compliance audit pursuant to the 
provisions of that act in effect on or after July 1, 2010. 

The 2007 amendment, effective June 15, 2007, added 
Subsection D. 

The 2003 amendment, effective July 1, 2003, in Sub- 
section A, inserted the second sentence and inserted "and 
rules issued by the state auditor" at the end; and added 
Subsection C, 


ANNOTATIONS 


No waiv 
Because state auditor was acting within his scope of duty 
in cOmmissioning a special audit and publishing the re- 
port, no waiver of immunity exists under the Tort Claims 
Act for claims of defamation. Vigil v. State Auditor's Office, 
2005-NMCA-096, 1388 N.M. 63, 116 P.3d 854, cert. denied, 
2005-NMCERT-007, 138 N.M. 952, 117 P.3d 952. 

Purely statutory duties of auditor may be trans- 
ferred. — New Mexico Const., art. V, § 1, in designating 
the executive offices of state government, among which 
is the office of state auditor, is silent as to the duties ap- 
pertaining to the office of state auditor. This being so, 
the legislature had power to transfer purely statutory 
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duties of the office previously performed by the auditor 
to another officer of its own choosing. Torres v. Grant, 
1957-NMSC-061, 63 N.M. 106, 314.P.2d 712. 

State auditor may accept federal audit at his op- 
tion. — The state auditor-is fully authorized by Subsec- 
tion A of this section to accept the annual federal audit 
of employment security commission (now employment se- 
curity division) funds as an approved independent audit. 
He is not, however, required to do so and may authorize 
an audit by personnel designated by him. 1970 Op. Att'y 
Gen. No, 70-33. 

Section prevails over limitation on divulging in- 
formation. — The legislature manifests a clear intent in 
this section that the state auditor have available to him all 
documents necessary to perform a thorough audit of ev- 
ery governmental entity in accordance with generally ac- 
cepted auditing standards. The policy is expressed strongly 
enough so that this section must prevail over 3-38-8 NMSA 
1978 (relating to divulging information) (repealed in 1981) 
to the extent of any. repugnancy between the two provi- 
sions; therefore the state auditor is authorized to examine 
tax documents generated pursuant to 3-38-1 to 3-38-12 
NMSA 1978 (now 3-38-1 to 3-38-6 NMSA 1978) insofar as 
such examination is required by generally accepted audit- 
ing standards. 1978 Op. Att'y Gen. No. 78-22. 

Designation of agency to choose its own auditor. 
— The decision whether the state auditor's office will per- 
form the audit or whether the agency may contract out 
rests within the state auditor's discretion. Once he has 
given his written approval to the agency's contract with 
an independent auditor and said contract has been en- 
acted, however, he may not thereafter revoke the designa- 
tion. 1987 Op. Att'y Gen, No. 87-54. 

Auditor's revocation of designation of indepen- 
dent auditor.'— If the state auditor revokes his des- 
ignation of an agency to choose its own auditor, he may 
conduct the audit himself, through personnel of his office, 
or with the assistance of independent auditors under con- 
tract with his office. 1987 Op. Att'y Gen. No. 87-54. 

Auditor's refusal of approval of independent au- 
ditor. — The state auditor may refuse to approve the 
choice of independent auditor by an agency for any of the 
reasons provided in SA Rule 87-2 (now 2.2.2.8 NMAC). He 
is limited to those reasons; because he has, by adopting 
that rule, committed himself to comply with it until it is 
changed; however, he is not required to disclose which rea- 
son or reasons formed the basis for his decision. 1987 Op. 
Att'y Gen. No. 87-54, 

Directing agency to choose its own auditor. — In 
carrying out the requirement set forth in the Audit Act 
(12-6-1 to 12-6-14 NMSA 1978) to audit the financial af- 
fairs of each state agency on a yearly basis, the procedures 
employed by the State Auditor in creating a pool of inde- 
pendent auditors and then directing agencies to contract 
with auditors he designated from the pool violated the 
requirements of the Procurement Code (13-1-23 et seq. 
NMSA 1978). 1992 Op. Att'y Gen. No. 92-06 (but see com- 
piler's notes) (decided under former law). 

New Mexico municipal self-insurers' fund. — The 
New Mexico municipal self insurers' fund, formed under 
the provisions of Section 11-1-3 NMSA 1978, authorizing 
governing bodies to exercise joint powers, and Article 62, 
Chapter 3 NMSA 1978, governing municipal insurance, is 
an "agency," as defined in this section and is, therefore, 
subject to audit by the state auditor under this section. 
1987 Op. Att'y Gen. No. 87-65. 

The New Mexico Military Institute Foundation, 
Inc., is not an "agency" and, therefore, is not subject to 
audit by the state auditor. 1988 Op. Att'y Gen. No. 88-79. 

Sanitary Projects Act associations. — Associations 
created pursuant to the Sanitary Projects Act (3-29-1 
NMSA 1978 et seq.) are subject to audit under this article. 
1990 Op. Att'y Gen. No. 90-30. 
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Water and sanitation districts created by the Water 
and Sanitation District Act (73-21-1.NMSA 1978 et seq.) 
are subject to audit under this article. 1990 Op. Att'y Gen. 
No. 90-30. 

Acequias under Sections: 73-2-1 to 73-2-64 NMSA 
1978 are subject to audit under this.article. 1990 Op. hac y 
Gen. No. 90-30. 

State auditor and conservation district supervi- 
sors have statutory duty to audit district. — Both the 
state auditor and the soil’and water conservation district 
supervisors have an express statutory duty to have dis- 
trict financial affairs audited: the primary responsibility 
for ‘having the audits performed should be borne by the 
district: supervisors, but the ultimate: responsibility lies 
with the state auditor, who is responsible: for ensuring 


12-6-4, Auditing costs. 


that every agency's financial records are examined and 
audited. 1980.Op. Att'y Gen. No. 80-19. 

Soil and Water Conservation Act creates excep- 
tion to annual audit. — The apparent conflict between 
the annual auditing requirement in the Audit Act and the 
five-year audit exception in the Soil and Water Conserva- 
tion District Act is easily resolved by applying the well- 
settled rule of statutory construction that, where there is 
no clear intention to the contrary, specific statutes prevail 
over general statutes, regardless of when enacted; conse- 
quently, the auditing requirements of the Soil and Water 
Conservation District Act, Section 73-20-41C(2) NMSA 
1978 (now 73-20-41F(2)), apply since it is the more specific 
statute. 1980 Op, Att'y Gen. No. 80-19. 


The reasonable cost of all‘audits shall be borne by the agency audited, except that: 
A. a public housing authority other than a regional housing authority shall not bear the cost of 
an audit conducted solely at the request of its local primary government entity; and 


B. the administrative office of the courts shall bear the cost of auditing the magistrate oburté. 
A metropolitan court shall be treated as a single agency for the purpose of audit and shall be au- 
dited as a unit, and the cost of the audit shall be paid from the appropriation to. the metropolitan 
court. The district courts of all counties within a judicial district shall be treated as a single agency 
for the purpose of audit and shall be audited as a unit, and the cost of the audit shall be paid from 
the appropriation to each judicial district. The court clerk trust account and the state treasurer ac- 


count of each county's district court shall be included within the scope of the judicial district audit. 


History: 1953 Comp., § 4-31-4, enacted by Laws 
1969, ch. 68, § 4; 2001, ch. 142, § 1; 2007, ch. 240, § 2. 

Compiler's. notes..— During calendar years 1992 
and 1993 the District Court for the First. Judicial Dis- 
trict entered three orders in Vigil v. King, SF 92-1487(C), 
prescribing the procedure to be followed for selecting in- 
dependent auditors.for state agencies.and local public 
bodies. In summary, the court orders provide: 

If a state agency or local public body is notified that it has 
been designated for audit to be conducted by an indepen- 
dent auditor, the state agency or local public body shall se- 
lect and submit the name of an independent. auditor to the 
state auditor. The state auditor may, within five days. after 
receipt of the state agency's or local public body's selection, 
disapprove of the.choice of the agency or local public body. A 
disapproval must be in writing and set forth the reason(s) 
for disapproval. A disapproval.is subject to judicial review; 

If the state auditor finds that a state agency or local 
public body audit is not being conducted in accordance 
with generally accepted auditing standards or pursuant 
to the auditing contract between the parties, the state 
auditor may either complete the audit or contract with 
another independent auditor to complete the audit, If the 
state auditor contracts with another independent auditor, 
the contract amount is limited to the remaining amount 
owed on the original auditor contract; 


12-6-5. Reports of audits. 


The state auditor, pursuant to the Procurement Code, 
may, under conditions specified in the order, contract with 
independent auditors to assist the state auditor in con- 
ducting any special audit pursuant to 12-6-3 NMSA 1978. 
The state agency being audited is not a party to this con- 


tract. The total cost. of the contract. entered into by the 


state auditor cannot exceed 25% of the contract amount 
provided in the agreement between the state auditor and 
the agency to be audited. 

The 2007 amendment, effective June 15, 2007, added 
Subsection A, 

The 2001 amendment, effective July 1, 2001, ‘elated 
"and the cost of the annual audit of the state treasury 
shall be borne by special appropriations to the state board 
of finance" at the end of the first sentence, and inserted 
the second sentence concerning the audits of metropolitan 
courts. troy 


ANNOTATIONS 


The state auditor's practice of assigning contract 
auditor's to assist the state auditor in conducting agency 
audits illegally circumvents the legislature's decision to 
place the selection of such contract auditors and contract 
negotiations with the agencies themselves. 1992 Op. Att'y 
Gen. No, 92-06. 


A. The state auditor shall cause a complete written report to be made of each annual or spe- 
cial audit and examination made, Each report shall set out in detail, in a separate section, any 
violation of law or good accounting practices found by theaudit or examination. Each report: of a 
state agency shall include a list of individual deposit accounts and investment accounts held by 
each state agency audited. A copy of the report shall be sent to the agency,audited or examined; 
five days later, or earlier if the agency waives the five- day a the report shall become a public 
record, at which time copies shall be sent to: 
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(1) the secretary of finance and administration; and 
(2) the legislative finance committee. 

B. The state auditor shall send a copy of oe of state agencies to the department of finance 
and administration. 

C. Within thirty days after receipt of the report, the agency audited may notify the state audi- 
tor of any errors in the report. If the state auditor is satisfied from data or documents at hand, 
or by an additional investigation, that the report is erroneous, the state auditor shall correct the 
report and furnish copies of the corrected report to all parties receiving the original report. 


History: 1953 Comp., § 4-31-5, enacted by Laws ¥ ANNOTATIONS 
1969, ch. 68, § 5; 1977, ch. 247, § 33; 1983, ch. 26, § 4; 
2009, rng 140, $1. ; 8 BBs ef a4 No waiver of immunity under Tort Claims Act. — 
The 2009 amendment, effective June 19, 2009, in Because state auditor was acting within his scope of duty 
Subsection A, deleted "as defined in Section 6-1-12 NMSA in commissioning a special audit and publishing the re- 


port, no waiver of immunity exists under the Tort Claims 

Act for claims of defamation. Vigil v. State Auditor's Office, 
~* 2005-NMCA-096, 138 N.M. 638, 116 P.8d 854, cert. denied, 

2005-NMCERT-007, 188 N.M..952, 117 P.3d 952. 


1978"; deleted "the legislative accounting review commit- 
tee and to"; after "audited or examined", changed "ten" to 
"five"; and after "five days later", added "or earlier if the 
agency waives the five-day period”; and in Subsection B, 
deleted "as defined in Section 6-1-12 NMSA 1978" and "of- 
fice of the state cash manager", and added "department of 
finance and administration". 


12-6-6. Criminal violations. 


Immediately upon discovery of any violation of a criminal statute in connection with financial 
affairs, the state auditor shall report the violation to the proper prosecuting officer and furnish 
the officer with all data and information in his possession relative to the violation. An agency or 
independent auditor shall report a violation immediately to the state auditor. 


History: 1953 Comp., § 4-31-6, enacted by Laws ‘violation immediately" for "Any independent iy shall 
1969, ch. 68, § 6; 2008, ch. 273, § 19. - report a violation" near the end. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "An agency or independent auditor shall report a 


12-6-7. Shortages in accounts; sureties, 


A. The state auditor shall notify the appropriate surety on the official bond whenever an audit 
discloses a shortage in the accounts of any agency. Failure to notify the surety, however, does not 
release the surety from any obligation under the bond. 

B. Sureties upon official bonds of agencies are not released from liability on official bonds until 
the state auditor has certified to them that the accounts of the agency have been examined and 
found to be correct and a clearance of liability is giventhem. |. 

C. When necessary, the state auditor may institute legal proceedings against sureties upon of- 
ficial bonds of officers and employees. In such proceedings, the officer or employee may set up; as 
a defense that errors have been committed by the state auditor in making charges against him, 
or that he has been refused proper and legal credit by the state auditor, but a burden of eer is 
upon the officer or employee to show such facts. 


History: 1953 Comp., § 4-31-7, enacted by Laws 
1969, ch. 68, § 7. 


12-6-8. Repayment of funds. 


If restitution has not been made in thirty days from the receipt by an agency of a report of an 
audit reflecting a shortage of funds for which the agency is accountable under law, suit to enforce 
repayment or refund to the agency may be brought by the state auditor. 


History: 1953 Comp., § 4-31-8, enacted by Laws 
1969, ch. 68, § 8. 
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12-6-9. Public depositories. 


The state auditor may: . 

A. require depositories of public money ‘to furnish reconciliation, sheets for the spUrnase of 
checking the deposits of public funds; . 

B,. inspect the books and records of any depository concerning public funds; Ae 

C. examine employees of a depository under oath concerning the correctness of the reconcilia- 
tion or any entry upon the books or records of the depository relating to public funds. 


History: 1958 Comp., §.4-31-9, enacted by Laws 
1969, ch. 68, § 9. 


12-6-10. Annual inventory. 


A... The governing authority of each agency shall, at the end of each fiscal year, conduct a physi- 
cal inventory of movable chattels and equipment costing more than five thousand dollars ($5,000) 
and under the control of the governing authority. This inventory shall include all movable chattels 
and equipment procured through the capital program fund under Section 15-3B-16 NMSA 1978, 
which are assigned to the agency designated by the director of the facilities management division 
of the general services department as the user agency. The inventory shall list the chattels and 
equipment and the date and cost of acquisition. No agency shall be required to list any item cost- 
ing five thousand dollars ($5,000) or less. Upon completion, the inventory shall be certified by the 
governing authority as to correctness. Fach agency shall maintain one copy in its files. At the time 
of the annual audit, the state auditor shall ascertain the correctness of the inventory by generally 
accepted auditing procedures. ped : 

B. The official or governing authority of each agency is chargeable on the official's or author- 
ity's official bond for the chattels and equipment shown in the inventory. 

C. The general services department shall establish standards, including.a uniform classifica- 
tion system of inventory items, and promulgate rules concerning the system of inventory account- 
ing for chattels and equipment required to be inventoried, and the governing authority of each 
agency shall install the system. A museum collection list or catalogue record and a library acces- 
sion record or shelf list shall constitute the inventories of museum collections and library collec- 
tions maintained by, state agencies and local public bodies. 

D. No surety upon the official bond of any. officer or employee of any agency shall be released 
from liability until a complete accounting has been had. All official bonds shall provide coverage of, 
or be written in a manner to include, inventories. 


ba 


History: 1958 Comp., § 4-31-10, enacted by Laws The 2005 amendment, effective June 17, 2005, in- 
1969, ch. 68, § 10; 1979, ch. 195, § 1; 1983, ch. 303; § creased the value of state property that-must be invento- 
1; 1984, ch. 53, § 1; 1985, ch. 115, § 1;1987, ch. 35, $1; | 2. ried and listed from $1,000 to $5,000. 

1999, ch. 230, § 1; 2005, ch. 237, § 1; 2013, ch, 115, § 9. The 1999 amendment, effective June 18, 1999, in Sub- 

The 2013 amendment, effective June 14, 2013, ~~ section A, substituted "one thousand dollars ($1, 600)" for 
changed the name of the property control division of the "five hundred dollars ($500)" in the first and fourth sen- 
general services department to the:facilities management | tences. 
division; in Subsection A, in the second sentence, and in The 1987 amendment, effective June 19, 1987, ues 
Subsection B, deleted "property control" and added "facili- stituted "five hundred dollars" for "two hundred and fifty 


ties management" before the word "division"; and in Sub- dollars" in the first and fourth sentences of Subsection A. 
section A, in the sixth sentence, after "state auditor shall", eqns’ > ry i 
deleted "satisfy himself as to" and added "ascertain". 


12-6-11. Oaths; subpoenas. Peciay 


A. Oaths may be administered by ses state aie when necessary for an audit or examina- 
tion. 1 ) 
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‘B. When necessary for an audit or examination, the state auditor may apply to the district 
court of Santa Fe county for issuance of a subpoena to compel the attendance of witnesses and the 
production of books and records. Process under this section shall be served by any sheriff or deputy 
or by any member of the New Mexico state police without cost. Witnesses not then employed by an 
agency who are subpoenaed to appear shall receive:the same compensation as that provided for 
witnesses subpoenaed before the district court, paid by the state auditor. 

C,. Any person subpoenaed under, this section who fails to appear, refuses to testify or fails to 
produce the required books or records is guilty of a misdemeanor and shall be punished bya fine of 
not less than five hundred dollars'($500) nor more than one thousand dollars ($1,000). 


History: 1953 Serah pe 4-31: 11, enacted by Laws 
1269; ch. 68, Skike 


12-6-12. Regulations. 


The state auditor shall promulgate reasonable regulations necessary to carry out the duties of 
his office, including regulations required for conducting audits’in accordance with generally ac- 
cepted auditing standards. The regulations become effective upon filing in accordance with the 
State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


ieiores 19538 bak » § 4-31- me aed by Laws 
1969, che 68,§ 12... 


12-6-13. Audit fund; payment for audits; expenses of auditor. 


A. There is created in the state treasury the "audit fund" into which ne state auditor shall 
deposit all fees and costs received from agencies audited by him. 

B. Payments for salaries and expenses of the state auditor shall be made from the audit fund, 
and the fund shall not revert at the end of any fiscal year. 


History: 1958 Comp., § 4-31-13, enacted by Laws Provision of General Appropriation Act of 1980 
1969, ch. 68, § 18. ineffective in controlling federal funds. — Insofar as 
the language in the General Appropriation Act of 1980, 


ANNOTATIONS Laws 1980, ch. 155, attempted to control the expenditure 
Audit fund was not intended for deposit and ap- of federal funds received by the state auditor, it ‘can be of 
propriation of federal funds. 1980 Op. AY Gen. no effect. 1980 Op. Att'y Gen. No. 80-40. 


No. 80-40. 


12-6-14. Contract audits. 


A. The state auditor shall notify each agency designated for audit by an independent auditor, 
and the agency shall enter into a contract with an independent auditor of its choice in accordance 
with procedures prescribed by rules of the state auditor; provided, however, that a state-chartered 
charter school subject to oversight by the public education department or an-agency subject to 
oversight by the higher education department-shall. receive approval from its oversight agency 
prior to submitting a recommendation for an independent auditor of its choice. The state auditor 
may select the auditor for an agency that has not submitted a recommendation within sixty days 
of notification by the state auditor to contract for the year being audited, and the agency being 
audited shall pay the cost of the audit. Each contract for auditing entered into between an agency 
and an independent auditor shall be approved in writing by the state auditor. Payment of public 
funds may not be made to an independent auditor unless a contract is entered into and approved 
as provided in this section. 

B. The state auditor or personnel of the state auditor's office désighated by the state auditor 
shall examine all reports of audits of agencies made pursuant to contract. Based upon demonstra- 
tion of work in progress, the state auditor may authorize progress payments ‘to the independent 
auditor by the agency being audited under contract. Final payment for services rendered by an 
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MISCELLANEOUS PUBLIC AFFAIRS MATTERS 12-7-3 


independent auditor shall not be made until a determination and written finding that the audit 
has been made in a competent manner in accordance with the pasate of the contract and ap- 


plicable shay by the state pi gard 


History: 1953 Comp., § 4-31- 14, enacted by Laws 


1969, ch. 68, § 14; 2008, ch. 273, § 20; 2011, ch. 87, § 1. 

Compiler's notes. — During calendar years 1992 
and 1993 the District Court for the First Judicial Dis- 
trict entered three orders in Vigil v. King, SF 92-1487(C), 
prescribing the procedure to be followed for selecting in- 
dependent auditors for state agencies and local public 
bodies. In summary, the court orders provide: 

If a state agency or local public body is notified that it 
has been designated for audit to be conducted by an in- 
dependent auditor, the state agency or local public body 
shall select and submit the name of an independent au- 
ditor to the state auditor. The state auditor may, within 
five days after receipt of the state agency's or local public 
body's selection, disapprove of the choice of the agency or 
local public body. A disapproval must be ‘in writing and 
set forth the reason(s) for disapproval. A disapproval is 
subject to judicial review; 


If the state auditor finds that a state agency or local © 


public body audit is not being conducted in accordance 
with generally accepted auditing standards or pursuant 
to the auditing contract between the parties, the state 
auditor may either complete the audit or contract with 
another independent auditor to complete the audit. If the 
state auditor contracts with another independent auditor, 
the contract amount is limited to the remaining amount 
owed on the original auditor contract; 

The state auditor, pursuant to the Procurement Code, 
may, under conditions specified in the order, contract with 
independent auditors to assist the state auditor in con- 
ducting any special audit pursuant to 12-6-3 NMSA 1978, 
The state agency being audited is not a party to this con- 
tract. The total cost of the contract entered into by the 
state auditor cannot exceed 25% of the contract amount 
provided in the agreement between the state auditor and 
the agency to be audited. 


st 


The 2011 amendment, effective June 17; 2011, re- 
quired charter schools that are subject to oversight by the 
public education department to obtain approval from the 


~ department ‘before the school submits a recommendation 


for an independent auditor to the state auditor, ; 

The 2003 amendment, effective July 1, 2003, redesig- 
nated former Subsections B and D as present Subsections 
A and B (the former section had no Subsection A or C); in 
Subsection A, inserted "provided, however, that an agency 
subject to oversight by the state department of public edu- 
cation or the commission on higher education shall receive 
approval from its oversight agency prior to submitting a 
recommendation for an independent auditor of its choice" 
in the first sentence and added the second sentence. 


ANNOTATIONS 


‘Use of contract auditors for agency audits. — The 
state auditor does not have the authority to contract with 
independent auditors to assist him in doing agency au- 
dits. The state auditor may designate an agency for audit 
by an independent auditor, but the designated agency is 
then authorized to contract with an independent auditor 
of its choice. Accordingly, the state auditor's practice of 
assigning contract auditors "to assist" him in conducting 
agency audits illegally circumvented the legislature's de- 
cision to place the selection of such contract auditors and 
the contract negotiations with the agencies themselves. 
1992 Op. Att'y Gen. No. 92-06 (but see compiler's notes) 


~ (decided under prior law). 


Selection of independent auditor. — It is a viola- 
tion of the Procurement Code (13-1-23 NMSA 1978 et seq. 
[now 13-1-28 NMSA 1978 et seq.]) for the state auditor to 
direct an agency to enter into a contract with an indepen- 
dent auditor selected by him and paid for by the agency. 
1992 Op. Att'y Gen. No. 92-06 (but: see compiler's notes) 
(decided under prior law). 


12-6-15. Annual financial audit report; state board of finance review. 


§ 


Within six months after the report is due to the state auditor, each of the educational retirement 
board, the office of the state treasurer, the public employees retirement association and the state 
investment council shall present the agency's current annual financial audit report to the state 


board of finance for review. 


History: Laws 2019, ch. 8, § 1. 
Effective dates. — Laws 2019, ch. 3 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 14, 2019, 90 dave after the 
adjournment of the legislature. 


ARTICLE 7 


Board of Economic Development 


(Repealed by Laws 1983, ch, 297, § 33.) 


12-7-1 to 12-7-3. Repealed, 


Repeals. — Laws 1983, ch. 297; § 33, repealed 12-7-1 
to 12-7-3 NMSA 1978,.relating to the board of economic 


development, effective July 1; 1983. For present provi- 
sions, see 9-15-1 NMSA 1978 et seq. 
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ARTICLE 8 


ddninistrative Procedures Act 


Sec. Sec, 
12-8-1. Short title. 12-8-11. Procedures; evidence. 
12-8-2, Definitions. 12-8-12. Decision. 
12-8-3. Rulemaking requirements, 12-8-13, Ex-parte consultations, 
12-8-4. Rulemaking prerequisites. 12-8-14, Licenses, 
12-8-5, Filing of rules; when effective. » 12-8-15. Depositions; subpoenas; inspection of agency 
12-8-6. Repealed. - files; disqualifications, 
12-8-7. Petitions for adoption, amendment or repeal of 12-8-16. Petition for judicial review. 
rules. » -12-8-17 to 12-8-22. Repealed. 
12-8-8. Judicial review by declaratory judgment; grant- 12-8-23. Applicability of act. « 
ing relief not otherwise provided for. 12-8-24, Amending and repealing. 
12-8-9. Agency declaratory rulings. 12-8-25. “Purpose of act; liberal interpretation. 


12-8-10. Adjudicatory proceedings. 


12-8-1. Short title. 


This act [12-8-1 through 12-8-25 NMSA 1978] may be cited as the "Administrative Procedures 
Act." 


History: 1953 Comp., § 4-82-1, enacted by Laws Administrative Procedures Act," see 10 Nat. Resources J. 
1969, ch. 252, § 1. ‘840 (1970). 
Cross references. — For applicability of act, see 12-8- For survey, "Administrative Law," see 6 N.M. L. Rev. 401 
23 NMSA 1978. (1976). 
For public meetings of policy-making bodies, see 10-15-1 For note, "On Building Better Laws for New Mexico's 
to 10-15-4 NMSA 1978. Environment," see 4 N.M. L. Rev. 105 (1978). 
For note, "Administrative Law — Whole Record Review 
ANNOTATIONS and the Real Story Behind Walck v. City of Albuquerque", 


see 23 N.M. L. Rev. 237 (1993). 


Cart of appeals lacks jurisdiction to review de- ; 
re pple fae penionide For annual survey of New Mexico law relating to ad- 


cisions of commissioner of revenue under the Ad- 


ministrative Procedures Act (12-8-1 NMSA 1978 et seq,), ministrative law, see 12 N.M.L. Rev. 1 rOE2). aif? 

but does have.jurisdiction to review such decisions under . —,, Por comment, "Survey of New Mexico Law: Administra- 
Section 7-1-25 NMSA 1978 of the Tax Administration tive Law," see 15 N.M.L. Rev. 119 (1985). Ny ' 

Act (Chapter 7, Article 1’ NMSA 1978). Westland Corp. For 1984-88 survey of New Mexico administrative law, 
v. Comm'r of Revenue, 1971-NMCA-083, 83 N.M. 29, 487 see 19 N.M.L. Rev.575 (1990). 

P.2d 1099, cert. denied, 83 N.M. 22, 487 P.2d 1092. For survey of 1988-89 Administrative Law, see 21 


N.M.L. Rev, 481 (1991). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur, 2d Administrative Law § 1 et seq. 

Appealability under "collateral order" doctrine of order 


Presence of counsel during employee interviews. 
— Employees may request that counsel of their choos- 
ing be present during interviews by the environmental 
improvement division and such counsel may be company : sean ae : rope 
counsel, unless such counsel obstructs and impedes the staying or dismissing, OF refusing to stay or dismiss, pro- 
division's investigation. Kent Nowlin Constr, Inc. v. Envtl. ceedings in United States District Court pending federal 


iv, : = 99 N.M. 294, 657 P2 or state administrative determination, 40 A.L.R. Fed. 740. 
sha eat kk Aidit this pockion oe 73 C.J.S. Public Administrative Law and Procedure §§ 


Law reviews. — For article, "How to Stand Still 49 to 114; 73A C.J.S, Public Administrative Law and Pro- 
Without Really Trying: A Critique of the New Mexico cedure §§ 115 to 271. 


12-8-2,. Definitions. 


As. used in the Administrative Procedures Act: 

A. "agency" means any state board, commission, department or officer authorized by law to 
make rules, conduct adjudicatory proceedings, make determinations, grant licenses, impose sanc- 
tions, grant or withhold relief or perform other actions or duties delegated by law, and which is 
specifically placed by law under the Administrative Procedures Act; 

B. ."adjudicatory proceeding" means a proceeding before an agency, including but not limited to 
ratemaking and licensing, in which legal rights, duties or privileges of a party are required. by law 
to be determined by an agency after an opportunity for a trial-type hearing; but does not include a 
mere rulemaking proceeding, as provided in Section 3 [12-8-3 NMSA 1978] of the Administrative 
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Procedures Act. It also includes the formation and issuance of any order, the imposition or with- 
holding of any sanction and the granting or withholding of any relief, as well as any of the forego- 
ing types of determinations or actions wherein no procedure or hearing provision has been other- 
wise provided for or required by law; 

C. "license" includes the whole or part of any agency permit, certificate, approval, registration, 
charter, membership, statutory exemption or other form of permission required by law;> 

D. "licensing" includes the agency process respecting the grant, denial, renewal, revocation, 
suspension, annulment, withdrawal, amendment, limiting, modifying or conditioning of a license; 

EK. "party" means each person or agency named or admitted as a party or properly seeking and 
entitled as of right to be admitted as a party, whether for general or limited purposes; 

F, "person" means any individual, partnership, corporation, association, cover nymau ta subdivi- 
sion or public or private organization of any character other than an agency; 

G. "rule" includes the whole or any part of every regulation, standard, statement or other re- 
quirement of general or particular application adopted by an agency to implement, interpret or 
prescribe law or policy enforced or administered by an agency, if the adoption or issuance of such 
rules is specifically authorized by the law giving the agency jurisdiction over such matters. It also 
includes any statement of procedure or practice requirements specifically authorized by the Ad- 
ministrative Procedures Act or other law, but it does not include: 

(1) advisory rulings issued under Section 9 [12-8-9 NMSA 1978] of the Administrative 
Procedures Act; 

(2) regulations concerning only the internal management or discipline of the adopting 
agency or any other agency and not affecting the rights of, or the procedures availableto, the 
public or any person except an agency's members, officers or employees in their capacity as such 
member, officer or employee; 

(3) regulations concerning only the management, confinement, discipline or release of in- 
mates of state penal, correctional, public health or mental institutions; 

(4) regulations relating to the use of highways or streets when the substance of the regula- 
tions is indicated to the public by means of signs or signals; or 

(5) decisions issued or actions taken or denied in adjudicatory proceedings; 

H. "rulemaking" means any agency process for the formation, amendment or repeal of a rule; 

I, "order" means the whole or any part of the final or interim disposition, whether affirmative, 
negative, injunctive or declaratory in form, by an agency in any matter other than sulemaling but 
including licensing; . 

J. "sanction" includes the whole.or part of any agency: 

(1) prohibition, requirement, limitation or other condition affecting the Hreeden, of any 
person or his property; 

(2) withholding of relief; 

(3) imposition of any form of penalty; 

(4) ‘destruction, taking, seizure or withholding of property; 

(5) assessment of damages, reimbursement, restitution, compensation, taxation, costs, 
charges or fees; 

(6) requirement, revocation, amendment, limitation or suspension of a license; or 

(7) taking or withholding of other compulsory, restrictive or discretionary action; 

K. "relief" includes the whole or part of any agency: 

(1) tant of money, assistance, license, authority, ae aS exception, ativitebe or rem- 
edy; 

(2). recognition of any claim, right, interest, immunity, privilege, exemption or exception; or 

(3) taking of any other action upon the application or petition of, and beneficial to, any 
person; 

L. “agency proceedings" means any agency process in connection with rulemaking, orders, ad- 
judication, licensing, imposition or ee oF sanctions or the granting or nkeieres ee of re- 
lief; and 
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M. "agency action" includes the whole or part of every agency, rule, order, license; sanction or 
relief, or the equivalent or denial thereof, or failure to act. 


History: 1953 Comp., § 4-32-2, enacted by Laws Bryant v. Lear Siegler Mgt. Servs. par 1993-NMCA-052, 


1969, ch. 252, § 2. 115 N.M. 502, 853 P.2d 753. 
Cross references. — For applicability of act, see 12- 8. ‘ Act inapplicable to regents of museum of New 
23 NMSA 1978. Mexico. — The Administrative Procedures Act is not ap- 
plicable to the actions of the board of regents of the mu- 
ANNOTATIONS seum of New Mexico since that act is applicable only to 
: : Saat agencies specifically placed by law under the Administra- 
pe Pn ices. The Adminis. __. tive Procedures Act. Livingston v. Ewing, 1982-NMSC-110, 
trative Procedures Act applies, only to an agency "which is, 98 N.M. 685, 652 P.2d 235. soot : , 
specifically placed by law under the Administrative Pro-: Law reviews. — For article, "How to Stand Still With- 
cedures Act." There is no*provision in the law subjecting out Really Trying; A Cri itique of the New Mexico Admin- 
the state corporation commission (now public regulation istrative Procedures Act," see 10 Nat. Resources J. 840 
commission) to the provisions of the APA. In re Generic In- (1970). i 
vestigation into Cable Television Servs., 1985-NMSC- 087, For survey, "Administrative Law," see 6 N.M. L. Rev. 401 
103 N.M. 345, 707 P.2d 1155. (1976). cF on oy | 
Act inapplicable to workers' compensation ad- __. For article, Survey of New Mexico Law, 1979-80: Ad- 
ministration. — The Administrative Procedures Act is | ™nistrative Law," see 11 N.M. L. Rev, 1 (1981). 


For 1984-88 survey of New Mexico administrative law, 


t licable t kers' ti dministration. 
not app ey e to workers’ compensation a ae ration see 19 N.MLL. Rev. 575 (1990). 


12-8-3. Rulemaking requirements. 


In addition to other rulemaking requirements imposed by law, each agency shall: 

A. adopt rules of practice setting forth the nature and requirements of all formal and informal 
procedures available; 

B. . set forth in written formi: all atanadte of general policy adotient as pasnbeiced by law, 
including a description of its central:and field organization, statements of all delegations of au- 
thority and the extent thereof, together with a listing of the established places at which, and the 
methods whereby; the public may secure information or make submittals or requests; 

C. - provide written statements of the general course and method. by which its functions are 
channeled and determined, as well as:make available all required or suggested forms, together 
with proper instructions pertaining thereto; and make available for public inspection all rules and 
other written statements of policy or written interpretations formulated, adopted | or used by the 
agency in the discharge of its functions; 

D. except-as otherwise provided by law, make available for public inspection all final orders, 
decisions and opinions issued after the effective date of the Administrative Procedures Act, to- 
gether with all materials that were before the deciding officers at any time prior to the making of 
the decision; 

EK. provide a reasonable manner at a reasonable cost for interested persons 40 obtain copies of 
items set forth in this section; and 

F. not act in any manner or in any matter except in strict conformity with AA rules and other 
written statements or items required in this section, and no person shall in any manner be re- 
quired to resort to any procedure or be otherwise affected by any agency action not in strict confor- 
mity with the requirements of this section. | 


History: 1953 Comp., § 4-32-3, enacted by Laws __Estoppel doctrine as applicable against government 
1969, ch. 252, § 3. and its governmental agencies, 1 A.L.R.2d 338. 
Sunday or holiday, validity of administrative proceed- 
ANNOTATIONS ings conducted on, 26 A.L.R.2d 996. 
Law reviews. — For article, "Survey of New Mexico 73 C.J.S. Public Administrative Law and Procedure §§ 
Law, 1979-80: Administrative Law," see 11 N.M. L. Rev. 87 to 114. 
1 (1981), 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur, 2d Administrative Law § 152 et seq. 
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12-8-4, Rulemaking prerequisites. 


A. Prior to the adoption, amendment or repeal of any rule, the agency shall, within the time 
specified by law, or if no time is specified, then at least thirty days prior to its proposed action: 

(1) publish notice of its proposed action in the manner specified by law, or if no manner is 
specified, then in newspapers or trade, industrial or professional publications as will reasonably 
give public notice to interested persons; and _ . 

(2). notify any person specified by law, and, in addition, any person or group filing written 
request, the request to be renewed yearly as the agency directs by rule, for notice of proposed:ac- 
tion which may affect that person or group, notification being by mail or otherwise to the last ad- 
dress specified by the person or group. The notice shall: 

(a) give the time and place of any public hearing.or state the manner in which data, 
views or arguments may be submitted to the agency by any interested person; 

(b) either state the express terms or adequately describe the substance of the pro- 
posed action, or adequately state the subjects and issues involved; and 

(c) include any additional matter required by any law, together with specifi Pofirctine 
to the statutory authority under which the rule is proposed; and 

(3) afford all interested persons reasonable opportunity to submit data, views or argu- 
ments orally or in writing and examine witnesses, unless otherwise provided by law. If the agency 
finds that oral presentation is unnecessary or impracticable, it may require that presentation be 
made in writing. The agency shall consider fully all written and oral submissions respecting the 
proposed rule. Upon adoption of a rule contested at hearing or otherwise, the agency shall issue a 
concise statement of its principal reasons for adoption of the rule and.a statement of positions re- 
jected in adopting the rule together with the reasons for the rejections. All persons heard or repre- 
sented at any hearing, or who submit any writing to'be considered in connection with the proposed 
rule, shall promptly be given:a copy-of the decision, by mail or otherwise: 

B. If the agency finds that immediate adoption; amendment or suspension ofa fhe is neces- 
sary for the preservation of the public peace, health, safety or general»welfare, or if the agency for 
good cause finds that observance of the requirements of notice and::public hearing would be con- 
trary to the public interest, the agency may dispense with such requirements and adopt, amend 
or suspend the rule asan emergency. The agency's finding and a brief statement of the reasons for 
its finding shall be incorporated in the emergency rule; amendment or suspension filed. under Sec- 
tion 5 [12-8-5 NMSA 1978] of the Administrative Procedures Act. Upon adoption of an emergency 
rule, amendment or suspension which shall remain in effect for longer than’sixty days, notice shall 
be given avithhice seven days as required in this section for proposed rules. 


History: 1953 Hie ack § 4-32-4, enacted by Laws 


1969, ch, 252, § 4, 
‘ ANNOTATIONS 
Effect of failure to comply with statutory’ pro- 


cedures. — Where the board of cosmetology failed: to (1): 


comply with the repeal procedure of this section, in failing 
to give notice to interested parties and to hold a hearing 
prior to taking action, and (2) failed to file the record of its 
regulatory proceedings with the state records administra- 
tor as required by Section 14-4-5 NMSA 1978, the action 
of the board in repealing a licensing reciprocity regulation 
was contrary to law and the repeal was invalid. Rivas. v. 
Bd. of Cosmetologists, 1984-NMSC-076, 101 N.M. 592, 686 
P.2d 934, 


12-8-5. Filing of rules; when effective. 


(Suibeestion B does not apply to the Savings and 
Loan Act (Article 10, Chapter 58 NMSA 1978). State v. 
‘Grissom, 1987- NMCA- 123, 106 N.M. 555, 746 P.2d 661. 

Law reviews. — For article, "How to Stand. Still With- 
out Really Trying: A Critique of the New Mexico Admin- 
istrative Procedures Act, " see_10 Nat. Resources J. 840 
(1970), 

For note, “On Building Better Laws for New Mexico's 
Environment," see 4'N.M;.L; Rev. 105 (1973). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 2 Am, 
Jur, 2d Administrative Law § 152 et seq 

73 C.J.S, Public Administrative Law and Procedure $8 
108 to 110. 


bo ee 


A. Each agency shall file each rule, amendment or repeal thereof, adopted by it, including all 
rules existing on the effective date of the Administrative Procedures Act, according to the State 
Rules Act [Chapter 14, Article 4 NMSA 1978] unless the rules have already been so filed. 
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B. Each rule hereafter adopted is effective fifteen days after filing, unless a longer time is pro- 
vided by the rule, and compliance with other law. 


History: 1953 Comp., § a enacted by Laws ANNOTATIONS 


1969, ch. 252, § 5. 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 73 
C.J.S.-Public Administrative Law and Procedure § 114. 


12-8-6. Repealed. 


Repeals. — Laws 1995, ch. 110, § 11 repealed former 1995. For provisions of former section, see 1994 NMSA 


12-8-6 NMSA 1978, as enacted by Laws 1969, ch. 252, § 6, 1978 on NMOneSource.com. For present comparable pro- 
relating to the publication of agency rules, effective July 1, visions, see Chapter 14, Article 4 NMSA 1978. 


12-8-7. Petitions for adoption, amendment or repeal of rules. 


Any interested person may petition an agency requesting the promulgation, amendment or re- 
peal of a rule and may accompany his petition with data, views and arguments he thinks pertinent. 
Within thirty days after the submission of a petition, the agency either shall deny the petition in 
writing, stating its reasons for the denial, or shall initiate rulemaking proceedings in accordance 
with Section 4 [12-8-4 NMSA 1978] of the Administrative Procedures Act. 


History: 1953 Comp., § 4-32-7, enacted by Laws Administrative Procedures Act," see 10 Nat. Resources J. 
1969, ch. 252, § 7. 840 (1970). . 

MN Am, Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 

ANNOTATIONS Jur. 2d Administrative Law §:221 et seq, 


Law: reviews. — For article,. "How to Stand Still 
Without Really Trying: A Critique of the New Mexico 


12-8- 8. Judicial review by declaratory judgment; granting relief not 
otherwise provided for. 


A. inden otherwise provided by law, the validity or applicability of a wanes may be determined 
in an action for declaratory judgment in the district court of Santa Fe county, if the rule, or its 
threatened application, interferes with or impairs, or threatens to interfere with or impair, the 
interests, rights or privileges: of the plaintiff. Any representative association, including but not 
limited to trade associations, labor unions or professional organizations, may file the action if one 
or more of its members could qualify as a plaintiff. The agency shall be made a party to the action. 
A declaratory judgment may be rendered whether or not the plaintiff has starr the agency to 
pass upon the validity or applicability of the rule in question. 

B. The district court of Santa Fe county may enter orders ‘after reasonable notice and hearing 
upon any matter not otherwise provided for in the Administrative Procedures Act, including but 
not limited to procedural or substantive matters of law or equity. This right may be utilized at any 
stage of a proceeding, and failure to'utilize the right until final decision, action or order shall not be 
deemed a waiver thereof. If such questions are raised upon review or appeal in the court of appeals, 
the court of appagle may enter any orders which could have been entered by the wey court, 


History: : 1953 eee §: 4.32-8, Fe eae Laws en ox 2d, A.L.R. and C.J.S. references. — 22A 
1969, ch, 252, § 8. e Am. Jur, 2d Declaratory Judgments §§ 89 to 91, 93, 96 to 
A 98, 100, 120. 
ANNOTATIONS WEEE tg 73 C. z ‘S. Public Administrative Law and Procedure §§ 
© Law reviews. — For article, "How to Stand Still With- 44, 93. 


out Really Trying: A Critique of the New Mexico Admin- 
istrative Procedures Act," see 10 Nat,.Resources J, 840 _ 
(1970). 
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12-8-9. Agency declaratory rulings. 


Each agency shall by rule establish a system for declaratory rulings as to the applicability of 
any statutory provision, rule, decision or order. Such rulings shall be. issued upon petition by one 
whose interests, rights or privileges are immediately at stake, except when the agency for good 
cause finds issuance of such a ruling undesirable. The rule shall permit the declaratory proceed- 
ing to be prosecuted by any party having the right to prosecute an action under Section 8 [12- 
8-8 NMSA 1978] of the Administrative Procedures Act. The agency shall prescribe in its rule the 
circumstances in which the rulings shall or shall not be issued. Declaratory rulings disposing of 
petitions have the same status as agency decisions or orders in adjudicatory proceedings and are 
subject to judicial review. 


History: 1953 Comp., § 4-32-9, enacted by Laws Administrative Procedures Act," see 10 Nat. Resources J. 
1969, ch. 252, § 9. 840 (1970). 
ANNOTATIONS 
Law reviews. — For article, "How to Stand Still 


Without Really Trying: A Critique of the New Mexico 


12-8-10. Adjudicatory proceedings. 


A. In conducting adjudicatory proceedings, agencies shall afford all parties an opportunity for 
full and fair hearing. Unless otherwise provided by any law, agencies: 

(1) may place on any party the responsibility of requesting a hearing if the agency notifies 
him in writing of his right to a hearing and of his responsibility to request the hearing; 

(2) may make informal disposition of any adjudicatory proceeding by stipulation, agreed 
settlement, consent order or default; 

(3) may limit the issues to be heard or vary the procedures Hoodie ala by Subsection B if 
the parties agree to the limitation or variation; 

(4) shall allow any person showing that he will be substantially and specifically affected 
by the proceeding to intervene as a party in the whole or any portion of the proceeding, and may 
allow any other interested person to participate by presentation of argument ay or in writing, 
or for any other limited purpose the agency may order; and 

(5) shall upon demand by any party require any or all patties: inichiding the agency in- 
volved, to advise the names of witnesses it proposes to call at any adjudicatory hearing, together 
with the gist of testimony or type of testimony expected to be elicited from each witness. Any party 
shall likewise be required upon demand to advise of and produce for examination or copying any 
exhibits the party anticipates using. Such demanded information shall be made available at least 
ten days prior to the hearing. Other discovery or pre-trial'conferences and procedures available in 
the district: courts may also be utilized upon demand by any party. | | 

B. In adjudicatory proceedings, all parties shall be afforded an opportunity for Se Rit i after 
reasonable notice. The notice shall include: 

(1) a statement of the time, place and nature of the hearing; 

(2) a statement of the wi A authority and jurisdiction under which the ein gf is i be 
held; ) 

(3) ashort and plain paiement of the matters of fact and law asserted so that all have suf- 
ficient notice of the issues involved to afford them reasonable opportunity to prepare. If the issues 
cannot be fully stated in advance of the hearing, they shall be fully stated as scon as practicable. 
In all cases of delayed statement, or where subsequent amendment of the issues is necessary, suf- 
ficient time shall be allowed after full statement or amendment to afford all Bar tigen reasonable 
opportunity to prepare; and 

(4) in instances in which private parties are the moving parties, other partie? to the pro- 
ceedings shall give prompt notice of issues controverted in fact or law, and in other instances, 
agencies may by rule require responsive pleadings by the parties. 

C. Opportunity shall be afforded all parties to respond and present evidence and argument on 
all issues involved. 
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D. The record in adjudicatory proceedings shall include: 
(1) all pleadings, motions and intermediate rulings; 
(2). evidence received or considered; 
(3) astatement of matters officially noticed; 
(4) . questions and offers of proof, objections and rulings thereon; 
(5) proposed findings and conclusions; and 
(6) any decision, opinion or report by the agency conducting the hearing. 

E, The agency need not arrange to transcribe notes or sound recordings unless requested by a 
party. The cost of the transcript to parties shall not exceed the cost provided by law chargeable by 
official court reporters. 

F, Findings of fact shall be based ae © on the evidence presented and on matters offi- 
cially noticed. 


History: 1953 Comp., § 4-32-10, enacted by Laws For article, "Survey of New Mexico Law, 1979-80; Ad- 


1969, ch. 252,§ 10. . | ministrative Law," see 11 N.M. L. Rev. 1 (1981). 
Am, Jur. 2d, A.L.R. and C.J.S. references, — 2 Am. 
ANNOTATIONS Jur, 2d Administrative Law § 261 et seq. 

Sound recordings. — Sound recordings are appar- Right to statement of reasons, under Administrative 
ently acceptable under Administrative’ Procedures Act; Procedure Act (5 USCS § 555(e)), for denial of written ap- 
12-8-1 NMSA 1978 et seq. State Dep't of Motor Vehicles v. plication, petition, or other request of interested person 
Gober, 1973-NMSC-082, 85 N.M. 457, 513 P.2d 391, made in connection with agency proceeding, 57 A.L.R. 

Law reviews, — For article, "How to Stand Still With- Fed,.765. ; an : 
out Really Trying: A Critique of the-New Mexico Admin- 783A C.J.8, Public Administrative Law and Procedure §§ 
istrative Procedures Act," see 10 Nat. Resources J. 840. 115 to 171. 

(1970). 


For note, "On Building Better Laws for New Mexico's 
Environment," see 4 N,M. li, Rev. 105 (1973). 


12-8-11. Procedures; evidence. 


In adjudicatory proceedings: 

A. irrelevant, immaterial or unduly repetitious evidence shall be excluded. The rules of evi- 
dence as applied in non-jury civil actions in the district courts shall be followed. When necessary 
to ascertain facts not reasonably susceptible of proof under those rules, evidence not admissible 
thereunder may be admitted, except where precluded by statute, if it is of a type commonly relied 
upon by reasonably prudent men in the conduct of their affairs. Agencies shall give effect to the 
rules of privilege recognized by law. Objections to evidentiary offers may be made and shall be 
noted in the record. No greater exclusionary effect shall be given any rule or privilege than would 
obtain in an action in the district court. Subject to these requirements, when a hearing will be 
expedited and the interests of the parties will not be prejudiced substantially, any part of the evi- 
dence may be received in written form; 

B.. all evidence, including any records, investigation reports and documents in the possession of 
the agency, of which it desires to avail itself as evidence in making a decision, shall be offered and 
made a part of the record in the proceeding, and no other factual information or evidence shall be 
considered, except as provided in Subsections C and D of this section. Documentary evidence may 
be received in evidence in the form of copies or excerpts, or by specific citation to page numbers in 
_ published documents; 

C. every party may call and examine witnesses, introduce exhibits, cross-examine witnesses 
who testify and submit rebuttal evidence; 

D., official notice may be taken of all facts of which judicial notice may be taken and of other 
facts, within the specialized knowledge of the agency, but whenever any officer or agency takes of- 
ficial notice of a fact, the noticed fact and its source shall be stated at the earliest practicable time, 
before or during the hearing, but before the final report or decision, and any party shall, on timely 
request, be afforded an opportunity to show the contrary; 

EK. the experience, technical competence and specialized knowledge of the agency and its staff 
may be utilized in the evaluation of the evidence; 
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F. any party may be represented by sodnnel titi to practice law in the oe or by ei other 
person authorized by law; 

G. if a person who has requested a hearing abe not: sippear ied no domtishiivics ae been 
granted, the agency may hear the evidence of witnesses who appear, and the agency may proceed 
to consider the matter and dispose of it on the basis of the evidence before it in the manner re- 
quired by the Administrative Procedures Act. Where because of accident, sickness or other good 
cause, a person fails to request a hearing or fails to appear for a hearing which hehas requested, 
the person may within a reasonable time apply to the agency to reopen the proceeding, and the 
agency, upon finding the cause sufficient, shall immediately fix a time and place for hearing and 
give the person notice as required by Section 10 [12-8-10 NMSA 1978] of the Administrative Proce- 
dures Act. At'the time and place fixed, a hearing shall be held in the same manner as'would have 
been employed if the person had appeared in response to the original notice of hearing; 

H. in fixing the times and places for hearings, due regard shall be given to the convenience >of 
the parties or their representatives; 

I. where relief or procedure i is not otherwise Bah for, rules of practies and Br BeSeeee ap- 
plicable to civil actions in the district courts may be utilized by the parties’at any stage of any 
proceeding, and if refused by the agency, then upon application to any district. court having ju- 
risdiction of the places of residence of a private party for the entry of an order providing for such 
relief or procedure; and 

J. prior to each recommended initial or tentative deasiea. or decision upon: agency review at 
any later stage of any agency proceeding, the parties shall be afforded a reasonable opportunity 
to submit, for the consideration of the agency member or employee panba neste, in the decisions, 
briefs including: 

(1) proposed findings of fact and law, together with suppOrtink reasons therefor ineluidiriy 
citations to the record and of law; and 

(2) in all cases where recommended initial decisions or tentative decision is subject to fur- 
ther agency review, exceptions to the decisions or recommended decisions and supporting reasons 
for such exceptions. 

The record shall include all briefs, proposed findings and exceptions and shall show the ruling 
upon each finding, exception or conclusion presented. All decisions at any stage of any proceeding 
become. a part of the record and shall include a statement of findings,and conclusions, as well as 
the reasons or basis therefor, upon all material,issues of fact, law or discretion involved, together 
with the.appropriate rule,.order, sanction, relief or the denial thereof. 


History: 1953 Comp., § 4-32-11, enacted by Laws Santa Fe Police Dep't, 2005-NMSC-006, 137 N.M. 161, 108 
1969, ch, 252, § 11. ; . P.3d 1019. 
ANNOTATIONS Discovery of disciplinary records. — It was not er- 


ror to deny department: employee access to disciplinary 

Evidence. — The rules of evidence are inapplicable or records of fellow police,officers in the employee's post- 
relaxed under the federal and the state Administrative demotion hearing before the Santa Fe grievance review 
Procedure Acts and certain otherwise objectionable evi- board. Archuleta v, Santa Fe Police ays t, 2005-NMSC-006, 
dence may be admitted, but both acts require the exclu- ) ~ 137'N.M. 161, 108 P.3d 1019. _ 
sion of irrelevant and immaterial evidence. The rules of . Law reviews. — For article, "How to Stand Still With- 
evidence are inapplicable in order to facilitate rather than out Really Trying: A Critique of the New Mexico Admin- 
hinder discovery and to allow a full opportunity to pre- istrative Procedures Act," see 10 Nat. Resources J. 840 
pare. The exclusion of irrélevant and immaterial evidence” (1970). . 
is not inconsistent with relaxation of the rules of evidence. For article, "The Use of the Substantial Evidence Rule 
Archuleta v. Santa Fe Police Dep't, 2005-NMSC-006, 137 to Review Administrative Findings of Fact in New Mex- 
N.M, 161, 108 P.3d 1019. - 4eo," see 10 N.M. L, Rev. 103 (1979-80). 

Standard for admissibility of evidence. — While For annual survey of New. Mexico law relating to ad- 
standard for admissibility in an administrative hearing ministrative, law, see 12 N.M.L, Rev. 1 (1982), 
under this act is one of whether the evidence has any pro- For note, "Administrative Law - Whole Record Review 
bative value, New Mexico courts require that an adminis- and the Real Story Behind Walck v. City ee 
trative action be supported by some evidence that would see 23 N.M.L, Rev, 237 (1993).: 
be: admissible in a jury trial,.a requirement referred to _ Am, Jur, 2d, A.L.R, and CJ.S, references. — 2 Am. 
as the legal residuum rule. Duke City Lumber Co. v. New dur, 2d Administrative Law § 294 et seq. 
Mexico Envtl. Improvement Bd., 1984-NMSC-042, 101 Administrative decision or finding based on evidence 
N.M. 291, 681 P.2d 717. secured outside of hearing, and without presence of inter- 

Discovery — There is no constitutional right to pre- ested party or counsel, 18.A.L.R.2d 552. 
trial discovery in administrative hearings. Archuleta uv. Administrative decision by officer not present when evi- 


dence was taken, 18 A.L.R.2d 606. 
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Hearsay evidence in proceedings before state adminis- 
trative agencies, comment note on, 36 A.L.R.3d 12. 


738A C.J.S. Public Administrative Law and Procedure §§ 
125 to 142. 


12-8-12. Decision. 


No agency or member thereof shall: 

A. participate in a final decision in an adjudicatory proceeding unless ba has heard the evi- 
dence or read the record. A final decision or order in an adjudicatory proceeding shall'be in writing 
or stated in the record. A final or tentative decision shall include findings of fact and conclusions of 
law, separately stated. Findings of fact, if set forth in statutory language, shall be accompanied by 
a concise and explicit statement of the underlying facts supporting the findings. If, in accordance 
with agency rules or practice or as authorized by the Administrative Procedures Act, a party sub- 
mits proposed findings of fact and conclusions of law, the agency shall rule upon each proposed 
finding and conclusion. Parties shall be notified either personally or by mail of any decision or 
order. A copy of the decision or order shall be delivered or mailed forthwith to each party or to his 
attorney of record; or 

B. impose any sanction or substantive rule or order except within jurisdiction delegated to the 
agency and as authorized by law. 


History: 1953 Comp., § 4-32-12, enacted by Laws 
1969, ch. 252, § 12, 


ANNOTATIONS 


Service of agency decision. — The state engineer is 
not required to copy of his decision sustaining or deny- 
ing a protest against an application for water use upon 
a party of record, where a copy of the decision has been 
sent by certified mail to a party's attorney of record, In 
re Application of Metro. Invs., Inc., 1990-NMCA-070, 110 
N.M. 436, 796 P.2d 1182, cert, denied, 110 N.M. 330, 795 
P.2d 1022. 


12-8-13. Ex-parte consultations. 


Law reviews. — For article, "How to Stand Still With- 
out Really Trying: A Critique of the New Mexico Admin- 
istrative Procedures Act," see 10 Nat. Resources J. 840 
(1970). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 2 Am. 
Jur. 2d Administrative Law § 365 et seq. 

Administrative decision or finding based on evidence 
secured outside of hearing, and without presence of inter- 
ested party or counsel, 18 A.L.R.2d 552. 

Stare decisis doctrine as applicable to decisions of ad- 
ministrative agencies, 79 A.L.R.2d 1126, 

78A C.J.S. Public Administrative Law and Procedure §$ 
148 to 153. 


No party or representative of a party or any other person shall communicate off the record about 
the case with any agency member who participates in making the decision in any adjudicatory 
proceeding unless a copy of the communication is sent to all parties to the proceeding, No agency 
member or representative of the agency shall communicate off the record about the adjudicatory 
proceedings with any party or representative of a party or any other person unless a copy of the 
communication is sent to all parties in the proceeding. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Propri- 
ety of ex parte communication made in connection with 


History: 1953 Comp., § 4-32-13, enacted by Laws 
1969, ch. 252, § 13. 


ANNOTATIONS 


Law reviews. — For article, "How to Stand Still With- 
out Really Trying: A Critique of the New Mexico Admin- 


administrative proceeding by interested party or by mem- 
ber or employee of agency (5 USCS § 557(d)(1)), 58 ALR. 
Fed. 834. 


istrative Procedures Act," see 10 Nat. Resources J. 840 
(1970). 


12-8-14. Licenses. 


A. Unless otherwise provided by law, no agency shall revoke, suspend or refuse to renew any 
license unless it has first afforded the licensee an opportunity for hearing in conformity with Sec- 
tions 10, 11, 12, 18 and 15 [12-8-10 to 12-8-13 and 12-8-15 NMSA 1978] of the Administrative 
Procedures Act. Unless otherwise provided by law, if a licensee has, in accordance with any law 
and with agency regulations, made timely and sufficient application for a renewal, his license shall 
not expire until his application has been finally determined by the agency. Any agency that has 
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authority to suspend or revoke a license without first holding a hearing shall, upon exercising such 
authority, promptly afford the licensee an opportunity for hearing in conformity with Sections 10, 
11, 12, 13 and 15 of the Administrative Procedures Act. The requirement of a hearing does not 
apply where the action taken by the agency is required by law and no discretion is vested in the 
agency. 

B. Every applicant for a license, except applicants for reinstatement after revocation, shall be 
afforded an opportunity for hearing in conformity with Sections 10, 11, 12, 13 and 15 of the Ad- 
ministrative Procedures Act before any agency may take any action, the effect of which would be 
to deny: 

(1) permission to take an examination for licensing for which application has been made;. 

(2) alicense after examination for any cause other than failure to pass an examination; or 

(3). a license for which application has been made on the basis of reciprocity or endorse- 
ment or acceptance of a national certificate of qualification. 

C. When anm:agency contemplates taking any action, contemplated in Subsection B of this sec- 
tion; it shall give to the applicant written notice as provided in Section 10 of the Administrative 
Procedures Act, which shall include a statement: 

‘(1) »that the applicant has failed to satisfy the agency of his analigenitens to a gurimifled 
or to be issued a license, as the case may be; SF 

(2) that indicates in what respects the applicant has failed to satisfy the agency; 

(3) that the applicant may secure a hearing before the agency by depositing in the mail, 
within twenty days after service of the notice, a certified letter addressed to the agency and con- 
taining a request for a hearing; and 

(4)->calling the applicant's attention to his rights under, Sections 10 and 11 of the Adminis- 
trative Procedures Act. 

In any agency proceeding involving the denial of an asplicdtloti to take an elated or for 
a license on the basis of reciprocity or endorsement or a national certificate of qualification, or 
refusal to issue a license after an applicant has taken and passed an examination, the burden of 
satisfying the agency of the applicant's qualifications is upon the applicant. 


History: 1953 Comp., § 4-32-14, enacted by Laws Revenue Dep't, 1997-NMCA-099, 124 N.M. 938, 946 P.2d 


1969, ch, 252, § 14. 1104, cert. denied, 123 N.M, 626, 944 P2d 274, overruled 
on other grounds by State Taxation and Revenue Dep't v. 
ANNOTATIONS Bargas, 2000-NMCA-103, 129 N.M. 800, 14 P.3d 538, 
Driver license revocation proceedings. — The Ad- . _ Am. dur. 2d, A.L.R. and C.J.S. references. . — 2. Am. 
ministrative Procedures Act does not. apply to driver li- Jur. 2d Administrative Law § 246 et seq. 
cense revocation proceedings; thus, a driver had no statu- 51 Am. Jur, 2d'Licenses and Permits §§ 138 to ee 


tory right to take depositions, Dente v. State Taxation & 53 C.J.S. Licenses 7 43, 59: to 60. 


12-8-15. Depositions; subpoenas; inspection of agency files; 
disqualifications. 


A. The agency conducting proceedings under the Administrative Procedures Act may, subject 
to rules of privilege and confidentiality recognized by law, requiring. [require] the furnishing of 
information, the attendance of witnesses.and the production of books, records, papers or other 
objects necessary and proper for the purposes of the proceeding. The agency, in any proceeding, or 
any party to an adjudicatory proceeding before it, may take the depositions of witnesses, includ- 
ing parties, within or without the state, in the same manner as provided by law for the taking of 
depositions in civil actions in the district court, and they may be used in the same manner and to 
the same extent as permitted in the district court. 

B. In furtherance of the powers granted by Subsection A of this section, agencies may issue 
subpoenas requiring, upon reasonable notice, the attendance and testimony of witnesses and the 
production of any evidence, including books, records, correspondence or documents, relating to any 
matter in question in the proceeding. Agencies.may administer oaths and affirmations, examine 
witnesses and receive evidence. The power to issue subpoenas may be exercised by any member of 
the agency or ne any person. or persons pesca by the agency: for the hin 


i ~ 
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C. The agency may prescribe the form of subpoena, but it shall adhere, insofar as practicable, 
to the form used in civil actions in the district court unless another manner is provided by any law. 
Witnesses summoned shall be paid the same fees for attendance and travel as in civil actions in 
the district-court unless otherwise provided by any law. 

D. Any party to an adjudicatory proceeding is entitled as of right to the issue of subpoenas in 
the name of the agency conducting the proceeding. Upon written application to the agency, it shall 
forthwith issue the subpoenas requested. However issued, the subpoena shall show upon.its face 
the name and address of the party at whose request the subpoena was issued. Unless otherwise 
provided by any law, the agency need not pay fees for attendance and travel to witnesses sum- 
moned by a party. 

E. Any witness summoned may petition the agency or the district court of the county where 
he resides or, in the case of a corporation, the county where it has its principal office, to vacate or 
modify a subpoena served on the witness. The agency shall give prompt notice to the party, if any, 
who requested issuance of the subpoena. After investigation the agency considers appropriate, it 
may grant the petition in whole or part upon a finding that the testimony or the evidence whose 
production is required does not relate with reasonable directness to any matter in question, or 
that a subpoena for the attendance of a witness or the production of evidence is unreasonable or 
oppressive, or has not been issued a reasonable period in advance of the time when the evidence is 
requested or for any other reason that justice requires. 

F. In case of disobedience to any subpoena issued and served under this section or to any law- 
ful agency requirement for information, or for the refusal of any person to testify to any matter 
regarding which he may be interrogated lawfully in a prbonediniy before an agency, the agency may 
apply, to the district court in the county of the person's residence for an order to compel compli- 
ance with the subpoena or the furnishing of information or the giving of testimony. Forthwith, the 
district court shall cite the respondent to appear and shall hear the matter as expeditiously as pos- 
sible. If the disobedience or refusal is found to be unlawful, the district court shall enter an order 
requiring compliance in full or as modified. Disobedience of the court.order. shall be punished. as 
contempt of the district court in the same manner and by the same procedure as provided for like 
conduct committed in the course of judicial proceedings. 

G, Agency files and records, including but not limited to investigation reports, statements, 
memoranda, correspondence or other data pertaining to the matter under consideration scheduled 
for hearing or other agency action, shall be available for inspection and copying by any’party: of 
interest or other person, affected by the pending matter, at all reasonable times prior to, during or 
after any hearing, proceeding or other proposed agency action. If the agency or any. party asserts 
that any such information contained in the agency files and records should not be made available 
for any reason of confidentiality or privilege recognized by law, the question shall be determined 
by the district court of the county in which'the requesting party resides, upon. application by the 
party requesting the information and after hearing thereon following reasonable notice to the 
re asserting confidentiality. or privilege. 

-H. No officer, employee or agent engaged in the performance of investigative or prosecuting 
functions for any agency in, any case shall, in that or a factually related case, participate or advise 
in the decision, recommended decision or agency review except as a witness or counsel in a public 
proceeding. Additionally, any hearing examiner, member of a review board or agency member shall 
withdraw from any proceedings i in which he cannot accord a fair and impartial hearing or consid- 
eration. Any party may request a disqualification of any hearing’ examiner, member of a review 
board or agency member on the grounds of the person's inability to be fair and impartial by filing 
an affidavit promptly upon. the discovery of the alleged grounds for disqualification, stating with 
particularity the grounds upon which it is claimed that the person, cannot be fair and impartial. 
The disqualification shall be mandatory if sufficient factual basis is set forth in the affidavit of 
disqualification. The agency shall, by rule, provide for the appointment of a fair and impartial 
replacement for the person disqualified. If the replacement is disqualified, or in any case not other- 
wise provided for, a replacement shall be appointed by a justice of the supreme court. 


History: 1953 Comp., § 4-32-15, enacted By, Laws Cross references. — For per diem and mileage for wit- 
1969, ch. 252, § 15. nesses, see 38-6-4 NMSA 1978. 
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For privileges generally, see 38-6-6, 38-6-7 NMSA 1978 
and Rules 11-501 to 11-514 NMRA. 

For depositions generally, see Rules 1- 026 to 1-032 
NMRA. 

For subpoenas, see Rule 1-045 NMRA. 


ANNOTATIONS 


Administrative Procedures Act demonstrates 
that depositions are permissible under administra- 
tive law, to assist the agency and other parties in obtain- 
ing a fair hearing. In re Miller, 1975-NMCA-116, 88 N.M. 
492, 542 P.2d 1182, cert. denied, 89 N.M. 5, 546 P.2d 70, 
rev'd on other grounds, 1976-NMSC-039, 89 N.M 547, 555 
P.2d 142. 

Employers may be present at discovery proceed- 
ings conducted by the environmental improvement 


MISCELLANEOUS PUBLIC AFFAIRS MATTERS 


12-8-16. Petition for judicial review. 


12-8-16 


division, Kent Nowlin Constr., Inc, v. Envtl. Improvement 
Div., 1982-NMSC-094, 99 N.M. 294, 657 P.2d 621. 

Law reviews. — For article, "How to Stand Still With- 
out Really Trying: A Critique of the New Mexico Admin- 
istrative Procedures Act," see 10 Nat. Resources J. 840 
(1970). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur, 2d Administrative Law § 385 et seq. 

Subpoenas: power of administrative agency, in investi- 
gation of nonjudicial nature, to issue subpoenas against 
persons not subject to agency’ s regulatory jurisdiction, 27 
A.L.R.2d 1208. 

Power of court under 5 USCS § 552(a)(4)(B) to examine 
agency records in camera to determine propriety of with- 
holding records, 60 A.L.R. Fed. 416. 

73A C.J.S. Public Administrative Law and Procedure §§ 
124, 182. 


Any party who has exhausted all administrative remedies available within the agency and who 
is adversely affected by a final order or decision in an adjudicatory proceeding may appeal pursu- 
ant to the provisions of haa tp 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 4-32-16, enacted by Laws 
1969, ch. 252, § 16; 1998, ch. 55, § 23; 1999, ch. 265, § 
23. 

Cross references. — For statutory appeals to the dis- 
trict courts, see Rule 1-074 NMRA. 

For appeal of final decisions by agencies to district 
court, see 39-3-1,1 NMSA 1978. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" forSection 12-8A-1". 

The 1998 amendment, effective September 1, 1998, 
rewrote this section to the extent that a detailed compari- 
son is impracticable. 


ANNOTATIONS 


Finality. — The determination of finality must -be 
based on pragmatic consideration of the matters at issue 
and analysis of whether the administrative body has in 


fact finally resolved the issues. The court must determine - 


whether certain issues will be revisited by the agency in 
its subsequent hearings and thus should be reserved for 
its initial discretionary determination; whether further 
fact finding will elicit more evidence illuminating the is- 
sues, whether further agency decisions may moot some of 
the contentions, and whether the parties will suffer im- 
minently the effects of the final order. The ultimate ques- 


tion, however, is whether agency action is sufficiently’ 


final or definitive so that there is no judicial interest in 
awaiting a more concrete formulation of the issues. N.M. 
Indus. Energy Consumers v. N.M. Pub. Serv. Comm'n (In 
re Ratemaking Methodology), 1991-NMSC-018, 111 N.M. 
622, 808 P.2d 592. 

An administrative order that is required to be submitted 
to a superior for approval is not a final order for purposes 
of review. Harris v. Revenue Div. of Taxation and Revenue 
Dep't, 1987-NMCA-034, 105 N.M. 721, 737 P.2d 80. 

Only those agencies specifically placed by law un- 
der Administrative Procedures Act are subject to its 
provisions. Since public employees retirement board had 
not been placed under the act, nor subjected to its provi- 
sions, court of appeals did not have jurisdiction to review 


decisions of that agency. Mayer v. Pub. Employees Ret. Bd., 
1970-NMCA-005, 81 N.M. 64, 463 P.2d 40. 

Court. of appeals lacks jurisdiction to review 
decisions of commissioner of revenue under the 
Administrative Procedures Act (Section 12-8-1 NMSA 
1978 et seq.), but does have jurisdiction to review such 
decisions under Section 7-1-25 NMSA 1978 of the Tax Ad- 
ministration Act. Westland Corp. v. Comm'r of Revenue, 
1971-NMCA-083, 83 N.M. 29, 487 P.2d 1099, cert. denied, 
83 N.M., 22, 487 P.2d 1092: 

Section not applicable to determinations of labor 
commissioner, — This section does not allow a judi- 
cial appeal of determinations of the labor commissioner, 
since the Administrative Procedures Act applies only 
to an agency made subject to the act by agency rule or 
regulation, if permitted by law, or an agency specifically 
placed by law under the act, and the labor commissioner 
is not such an agency, Hastern Indem. Co, of Md. v. Heller, 
1984-NMCA-125, 102 N.M. 144, 692 P.2d 580. 

Law reviews. — For article, "How to Stand Still With- 
out Really Trying: A Critique of the New Mexico Admin- 
istrative Procedures Act," see 10; Nat. Resources J. 840 
(1970). 

For article, "Survey of New. Mexico Law, 1979- 80: Ad- 
ministrative Law," see 11 N.M.L. Rev: 1 (1981); > * 


For article, "Habeas Corpus in New Mexico," see 11 


N.M.L. Rev, 291 (1981), 
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For annual survey of New Mexico law relating to ad- 
ministrative law, see 12 N.M.L. Rev. 1 (1982). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur. 2d Administrative Law § 415 et seq. 

Exclusion or inclusion of terminal Sunday or holiday i in 
computing time for taking or perfecting appellate review, 
61 A.L.R.2d 482. 

Applicability of stare decisis doctrine to decisions of ad- 
ministrative agencies, 79 A.L.R.2d 1126. 

738A C.J.8S. Public LTE Ura Law and Procedure 
§§ 172 to 201. , 
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12-8-17 to 12-8-22. Repealed. 


Repeals. — Laws 1998, ch. 55, § 94 repealed 12-8-17 
through 12-8-22 NMSA 1978 as enacted by Laws 1969, 
ch. 252, §§ 17 through 22, relating to intervention, stay 
of enforcement of agency decision, record of proceeding, 


12-8-23. Applicability of act. 


ADMINISTRATIVE PROCEDURES ACT 


12-8-25 


additional evidence, conduct of review, and scope of re- 
view, effective September 1, 1998. For provisions of former 
sections, see 1997 NMSA 1978 on NMOneSource.com. For 
present comparable provisions, see 12-18-16 NMSA 1978. 


The provisions of the Administrative Procedures Act apply to agencies made subject to its cover- 
age by law, or by agency rule or regulation if permitted by law. 

In the event of any conflict between any existing law and the provisions of the Administrative 
Procedures Act, the provisions of the Administrative Procedures Act control unless specific excep- 
tions are enumerated in the law or rule which makes an agency subject to the provisions of the 
Administrative Procedures Act, or unless a later law provides specific exceptions. 


History: 1953 Comp., § 4-32-23, enacted by Laws 
1969, ch, 252, § 23. 


ANNOTATIONS 


Quasi-judicial role of agency. — An administrative 


agency acts in its quasi-judicial role when it investigates ~ 


or ascertains the existence of facts, holds hearings and 
draws conclusions from them. Southworth v. Santa Fe 
Servs., Inc., 1998-NMCA-109, 125 N.M. 489, 963 P.2d 566. 

Only those agencies as are specifically placed by 
law under Administrative Procedures Act are sub- 
ject to its provisions. Since public employees retirement 
board had not been placed under the act, nor subjected to 
its provisions, court of appeals did not have jurisdiction to 
review decisions of that agency. Mayer v. Pub. Employees 
Ret. Bd., 1970-NMCA-005, 81 N.M. 64, 463 P.2d 40 

Court of appeals lacks jurisdiction to review de- 
cisions of commissioner of revenue under the Ad- 
ministrative Procedures Act (Sections 12-8-1 to 12-8-25 
NMSA 1978), but does have jurisdiction to review such 
decisions. under Section 7-1-25 NMSA 1978 of the Tax Ad- 
ministration Act. Westland Corp. v. Comm'r of Revenue, 
1971-NMCA-083, 83 N.M. 29, 487 P.2d 1099, cert. denied, 
83 N.M., 22, 487 P.2d 1092. 

Driver license revocation proceedings. — The Ad- 
ministrative Procedures Act does not apply to driver li- 
cense revocation proceedings; thus, a driver had no statu- 
tory right to take depositions. Dente v. State Taxation. & 


Revenue Dep't, 1997-NMCA-099, 124 N.M. 93, 946 P.2d . 


1104, cert. denied, 123 N.M, 626, 944 P.2d 274, overruled 
on other grounds by State Taxation and Revenue Dep't v. 
Bargas, 2000-NMCA-103, 129 N.M. 800, 14 P.3d 538. . 


12-8-24. Amending and repealing. 


Section not applicable to determinations of labor 
commissioner. — This section does not allow a judi- 
cial appeal of determinations of the labor commissioner, 
since the Administrative Procedures Act applies only 
to an agency made subject to the act by agency rule or 
regulation, if permitted by law; or an agency specifically 
placed by law under the act, and the labor commissioner 
is not such an agency. Eastern Indem. Co. of Md. v. Heller, 
1984-NMCA-125, 102 N.M. 144, 692 P.2d 530, 

Act inapplicable to regents of museum of New 
Mexico. — The Administrative Procedures Act is not ap- 
plicable to the actions of the board of regents of the mu- 
seum of New Mexico since that act is applicable only to 
agencies specifically placed by law under the Administra- 
tive Procedures Act. Livingston v. Ewing, 1982-NMSC-110, 
98 N.M. 685, 652 P.2d 235, 

Applicability of state records administrator's du- 
ties. — The state records administrator's duties under 
former Section 12-8-6 NMSA 1978 apply to rules filed by 
agencies subject to the Administrative Procedures Act 
(APA), regardless of whether his or her employer, the 
state commission of public records, is made subject to the 
APA under this section. 1993 Op: Att'y Gen. No. 93-03. 

Law reviews. — For article, "How to Stand Still With- 
out Really Trying: A Critique of the New Mexico Admin- 
istrative Procedures Act," see 10 Nat. Resources J. 840 
(1970). 

For article, "A Survey of the Securities Act of New Mex- 
ico," see 2 N.M. L. Rev. 1 (1972), 

For article, "Mandamus in New Mexico," see 4 N.M. L. 
Rev. 155 (1974). 

For article, "Survey of New Mexico Law, 1979-80: Ad- 
ministrative Law," see 11 N.M.L. Rev. 1 (1981). 


The provisions of the Administrative Procedures Act may be amended, repealed or superseded 
by another act of the legislature only by direct:reference to the section or sections of the Adminis- 
trative Procedures Act being amended, repealed or superseded. 


History: 1953 Comp., § 4-32-24, enacted by Laws 
1969, ch. 252, § 24. 


12-8-25. Purpose of act; liberal interpretation. 


The legislature expressly declares its purpose in enacting the Administrative Procedures 
Act is to promote uniformity with respect to administrative procedures and judicial review of 
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administrative decisions, and the Administrative Procedures Act shall be liberally construed to 
carry out its purpose. 


History: 1953 Comp., § 4-32-25, enacted ae Laws 
1969, ch: 252, § 25. 


ARTICLE 8A 
e e e 
Governmental Dispute Prevention and Resolution. © 
Sec. Sec,: 
12-8A-1. Short title, ' 12-8A-6. Alternative dispute prevention and resolution 
12-8A-2. Definitions. advisory council created. 
12-8A-3. Alternative dispute resolution; authorization; © 12-8A-7. Alternative dispute prevention and resolution 
procedures; agency coordinators, advisory council; duties. 
12-8A-4. Agency budgets; contracts for services. 12-8A-8. Office of alternative dispute prevention aa 
12-8A-5. Effect on other laws. resolution; created; powers; duties. 


12-8A-1. Short title, 


Chapter 12, Article 8A NMSA 1978 may be cited as the "Governmental Dispute Prevention and 
Resolution Act". 


History: Laws 2000, ch. 65, § 1; 2007; ch, 206, § 1. The 2007 amendment, effective July 1, 2007, changed 
the statutory reference and added "Prevention" to the title 
of the act. 


12-8A-2. Definitions. 


As used in the Governmental Dispute Prevention and Resolution Act: 

A. "agency" means.the state and its agencies, departments, boards, instrumentalities or insti- 
tutions that are insured by the division; 

B, "alternative dispute resolution" means a process other thari litigation used to prevent or 
resolve disputes, including mediation, facilitation, regulatory negotiation, settlement conferences, 
binding and nonbinding arbitration, fact-finding, conciliation, early neutral evaluation and. eee 
dialogues; 

C. "council" means the alternative dispute prevention and resolution advisory cOnRet 

D. "department" means the general services department; 

E.. "division" means the risk management division of the department; 

F. "interested party" means a person having or anticipating a dispute with any agency, or,a 
representative of that person; 

G. "neutral party" means a person who is trained to provide services as a mediator, arbitrator, 
facilitator, fact-finder or conciliator who aids parties to prevent or resolve disputes; 

H. "office" means the bureau known as the office of alternative dispute prevention and resolu- 
tion in the division; and 

I. "public facilitation" means collaboration with identified stakeholders concerning public pol- 
icy issues, including policy dialogues and other techniques to seek consensus, reconcile differences 
or prevent disputes from arising in the giana ree or implementation of public administration 
issues. 


History: Laws 2000, ch. 65, § 2; 2007, ch. 206, § 2. of "agency", added Subsections C through F ‘and H and I, 


The 2007 amendment, effective July 1, 2007, elimi- and defined "neutral party" as a person who is trained to 
nated political subdivisions of the state from the definition provide dispute prevention and resolution services. 
: ri #\ : a § , . » § 
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12-8A-3 GOVERNMENTAL DISPUTE PREVENTION AND RESOLUTION 12-8A-4 


12-8A-3. Alternative dispute resolution; authorization; procedures; 
agency coordinators. 


A. An agency shall provide interested parties with access to alternative dispute resolution 
procedures to prevent or resolve any dispute, issue or controversy involving any of the agency's 
operations, policies, programs or functions, including formal and informal adjudications, rulemak- 
ings, enforcement actions, permitting, certifications, licensing, policy development and contract ad- 
ministration. Alternative dispute resolution procedures are voluntary and may be initiated at the 
request of the agency or an interested party to a dispute. Either party may decline to participate 
in a requested or offered alternative dispute resolution activity. 

B. An agency that participates in alternative dispute resolution shall eevelcp a written agree- 
ment to be signed by interested parties that: 

(1) provides for the appointment of neutral parties, consultants or experts agreed upon by 
all parties and serving at the will of all parties. A neutral party, consultant or expert shall have no 
official, financial or personal conflict of interest with any issue or party in controversy unless the 
conflict of interest is fully disclosed in writing to all of the parties and all parties agree that the 
person may continue to serve; 

(2) specifies any limitation periods applicable to the commencement or conclusion of for- 
mal administrative or judicial proceedings and, if applicable, specifies any time periods that the 
parties have agreed to waive; 

(8) contains provisions for alternative dispute resolution that conform with rules promul- 
gated by the division; and 

(4) sets forth how costs and expenses of the procedure chosen shall be equitably appor- 
tioned among the parties. 

C. An agreement, developed pursuant to Subsection B of this section, may be included in an 
enforcement order, stipulation, contract, permit or other document entered into or issued by the 
agency. 

D. The administrative head of an agency may designate an employee as the alternative dis- 
pute resolution coordinator for that agency. The coordinator shall: 

(1) make recommendations to the agency's executive staff on issues and disputes that are 
suitable for alternative dispute resolution; 

(2) analyze the agency's enabling statutes and rules to determine whether they contain 
impediments to the use of alternative dispute resolution or inconsistencies with rules promul- 
gated by the office and suggest any modifications; 

(3) monitor the agency's use of alternative dispute resolution; 

(4) arrange for training of agency staff in alternative dispute resolution; 

(5) respond to inquiries from the office or ‘council concerning the agency's use‘of alterna- 
tive dispute resolution; 

(6) make recommendations to the office and council concerning aapalsatiicnt and imple- 
mentation of rules, standards and educational materials; 

(7) serve as the agency's liaison with the office and the council; and 

(8) provide information about the office's rules and the agency's alternative dispute reso- 
lution procedures to the agency's staff and to the public. 


History: Laws 2000, ch. 65, § 3; 2007, ch. 206, § 3. services: ‘permitted parties to decline to participate in an 
The 2007 amendment, effective July 1, 2007, required alternative dispute resolution activity; and added Para- 
agencies to provide dispute prevention and resolution graphs (5) through (7) of Subsection D. 


12-8A-4. Agency budgets; contracts for services. 


A. An agency shall take fiscal actions necessary to achieve the objectives of the Governmen- 
tal Dispute Prevention and Resolution Act and pay for costs incurred in taking those actions, 
including reasonable fees for training, policy review, system design, evaluation and the use of 
impartial third parties. Unless specifically prohibited by law, an agency may request category 
transfers pursuant to Sections 6-3-23 through 6-3-25 NMSA 1978 for the purpose of paying the 
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necessary costs incurred in meeting the objectives of the Governmental Dispute Prevention and 
Resolution Act. 

B. An agency may contract with another agency or win a private entity for any service neces- 
sary to meet the objectives of the Governmental mere ve Prevention and Resolution: Act. : 


rt 


History: Laws 2000, ch. 65, § 4; 2007, ch, 206, § 4. The 2007 amendment, effective July 1, 2007; Fa 
the name of the, act and required agencies to take fiscal 
actions to pe the objectives of the act. | 


12-8A-5. Effect a other laa 


Nothing in the Governmental Dispute Prevention and Resolution Act and rules, agreements and 
procedures developed.pursuant to that act: 

A. limits other dispute prevention or resolution procedures, available to an agency; 

B, denies a person a right granted under federal or other state law, including a right to an ad- 
ministrative or judicial hearing; . 

C. waives immunity from suit or affects a waiver of immunity from suit contained in any other 
law; 

D. waives immunity granted under the eleventh amendment to the constitution of the United 
States; 

E, authorizes or prohibits binding arbitration as a method of alternative dispute resolution 
when mutually agreed to in writing by the interested parties; 

F, authorizes or requires an agency to take any action that is inconsistent or. contrary to any 
law or rule; 

G. authorizes or requires any meeting, otherwise required to be open to the public, to be closed; . 

H. authorizes or requires any record, otherwise open to public inspection, to be sealed; or 

I. shall be interpreted to create an additional layer of administrative process or to discourage 
or impede the use of alternative dispute resolution. 


History: Laws 2000, ch. 65, § 5; 2007, ch. 206, § 5. The 2007 hrnentd merit effective July 1, 2007, added 
wih sae Subsection 1. 


12-8A-6, Alternative Higpute prevention. and resolution advisory. 
council created. 


A. The "alternative dispute prevention and resolution Skeets council" is created in the divi- 
sion, The council consists of nine voting members as follows: | 

(1) the secretary of general services; 

(2) the secretary of finance and.administration; 

(3) the director of the state personnel office; 

(4) the superintendent of regulation and, licensing; . 

(5) the cabinet secretary or agency head of four other executive branch agencies to be ap- 
pointed by the governor from among the ten agencies with the highest occurrence of public liabil- 
ity claims per authorized number of staff, no more than two of whom are cabinet secretaries; and 

(6) the director of the division, who shall serve as chair of the council. . 

B: An agency head may designate a representative to serve on the council. 
C. The council shall meet at least twice each year. 


History: Laws 2007, ch. 206, § 6. 4 - Effective dates..— Laws 2007, ch. 206, § 10 made 
t , Laws 2007, ch. 206, § 6 effective July 1, 2007. 
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12-8A-7. Alternative dispute prevention and resolution advisory 
council; duties. 


The council shall: 

A. review information about the use of alternative dispute resolution, including patie and 
make recommendations to the office to improve the effectiveness of alternative dispute resolution 
programs; 

B. develop strategies to encourage and expand the use of public facilitation in government 
operations; 

C. recommend to the division appropriate training standards and schedules for neutral parties 
and agency managers and supervisors; 

D. review and recommend standards and rules to the division to foster participation in alter- 
native dispute resolution and minimize conflict in the discussion of issues under consideration by 
interested parties; and 

K. present an annual report to the department, the governor and the legislature by Decem- 
ber 1 of each year on the use, cost and success of alternative dispute resolution programs. 


History: Laws 2007, ch. 206, § 7. | | Effective dates. — Laws 2007, ch. 206, § 10 made 
sats Laws 2007, ch. 206, § effective July 1, 2007. 


12-8A-8. Office of alternative dispute prevention and resolution; 
created; powers; duties. 


A. The "office of alternative sma prevention and gD is created as a bureau of the 
division. 
~B. In order to promote alternative dispute resolution, the office shall: 

(1) organize and manage alternative dispute resolution programs for agencies, employees, 
vendors, businesses regulated by governmental entities and other interested parties; 

(2) coordinate the use of neutral parties to facilitate alternative dispute resolution for i in- 
terested parties and training for agency staff; 

- (3) implement development and use of alternative dispute resolution strategies; 

(4) provide staff support for the council; 

(5) maintain information and educate government officials about training and use of alter- 
native dispute resolution and referrals; and 

(6) prepare an annual report for review and presentation by the council on the use, cost 
and success of alternative dispute resolution programs. 


History: Laws 2007, ch. 206, § 8. Effective dates. — Laws 2007, ch. 206, § 10 made 
Laws 2007, ch, 206, § 8 effective July 1, 2007. 
Sunset Act 3 
Sec. Sec. cage | 
12-9-1 to 12-9-10. Repealed. 12-9-18. Renewal of agency life. 
12-9-11. Short title. 12-9-19. Legislative hearing; action. 
12-9-12. Findings of fact. 12-9-20. Existing claims and rights, 
12-9-13 to 12-9-16.1. Repealed, 12-9-21. Inspection functions; assignment. 
12-9-17. Wind-up period. 12-9-22. Regulation review. 


12-9-1 to 12-9-10. Repealed. 


Repeals. — Laws 1981, ch. 241, § 35, repealed 12-9-1 to Law, effective April'8, 1981. For present saeo qo see 12- 
12-9-10 NMSA 1978, relating to the New Mexico Sunset 9-11 to 12-9-21 NMSA 1978, 
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12-9-11. Short title. 


Sections 1 through 11 [12-9-11 through 12-9-21 NMSA 1978] of this act may be cited as the 
"Sunset Act." 


History: Laws 1981, ch. 241, § 1. _ 73.C.J.S, Administrative Law and Procedure § 9. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur. 2d Administrative Law § 24 et seq. 


12-9-12, Findings of fact. 


The legislature finds that state government actions have produced a substantial increase in 
numbers of programs and a proliferation of rules and regulations and that the whole process has 
developed in a haphazard, piecemeal fashion resulting in overlapping and duplication without 
regulatory accountability or a system of checks and balances. The legislature further finds that 
by establishing a system for periodic review of certain separate administratively attached and ad- 
junct agencies, it will be in a better position to evaluate the need for the continued existence of the 
regulatory agencies covered by the Sunset Act [12-9-11 through 12-9-21 NMSA 1978]. 


History: Laws 1981, ch. 241, § 2. 


12-9-13 to 12-9-16.1. Repealed. 


Repeals. — Laws 1996, ch. 51, § 19 repealed §§ 12-9-13 relating to termination of agencies, effective March -5, 
to 12-9-16.1 NMSA 1978, as enacted by Laws 1981, ch. 1996. For provisions of the former sections, see the 1995 
241, 88 8 to 6 and Laws 1990, ch. 16, § 1 and as amended NMSA 1978 on NMOneSource.com. 
by Laws 1983, ch. 295, § 5 and Laws 1998, ch. 197, § 10; 


12-9-17, Wind-up period. 


If no action is taken by the legislature to amend the delayed repeal of an agency and its related 
laws by the date of termination, the agency shall continue until the date of the delayed repeal for 
the purpose of winding up its affairs. During the wind-up period, the termination shall not reduce 
or otherwise limit the powers or authority of the agency. 


History: Laws 1981, ch. 241, § 7. Cross references. — For existing claims and rights, 
see 12-9-20 NMSA 1978. 


12-9-18. Renewal of agency life. 


The life of any agency scheduled for termination under the Sunset Act [12-9-11 through 12-9-21 
NMSA 1978] may be continued by the legislature for periods set by the legislature in such man- 
ner that the termination occurs on July 1 of an odd-numbered year, and the delayed repeal of the 
statutes creating the agency and related statutes becomes effective on July 1 of the next following 
even-numbered year. . , 


History: Laws 1981, ch. 241, § 8. Cross references. — For effect of repeal of repealing 
act, see 12-2A-15 NMSA 1978. 


12-9-19. Legislative hearing; action. 


A. Prior to the termination of any agency pursuant to the provisions of the Sunset Act [12-9- 
11 through 12-9-21 NMSA 1978], the legislative finance committee shall hold a public hearing, 
receive testimony from the public and the head of the regulatory agency involved and make a 
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recommendation to the next session of the legislature for the termination or continuance of the 
agency. In such hearing, the agency shall have the burden of demonstrating a public need for its 
continued existence and the extent to which an amendment of the agency's basic statute may in- 
crease the efficiency of the administration or operation of the agency. 

B. In making its recommendation to the legislature, the legislative finance committee shall 
take into consideration all or applicable parts of the following: 

(1) the extent to which the agency has permitted qualified applicants to serve the public; 

(2) the extent to which the agency has operated in the public interest, and the extent to 
which its operation has been impeded or enhanced by existing statutes, procedures and practices 
and by budgetary, resources [resource] and personnel matters; 

(3) the extent to which the agency has recommended statutory changes to the legislature 
which would benefit the public as opposed to the persons it regulates; 

(4) the extent to which persons regulated by the agency have exercised control over the 
policies and actions of the agency and the extent to which the agency requires the persons it regu- 
lates to report to it concerning the impact of rules and decisions of the agency regarding improved 
service, economy of service and availability of service; 

(5) the extent to which persons regulated by the agency have been required to assess prob- 
lems in their industry which affect the public; 

(6) the extent to which the agency has encouraged participation by the public in making 
its rules and decisions as opposed to participation solely by the persons it regulates; 

(7) the efficiency with which formal public complaints filed with the agency whe Pia 
persons subject to regulation have been processed to completion by the agency; and 

(8) the extent to which changes are necessary in the enabling laws of the agency i ad- 
equately comply with the above factors. 

C. . The legislative finance committee shall submit legislation for eelitvetrad of the agency as an 
amendment to the delayed repeal section covering the creation of the agency and its related statutes. 


History: Laws 1981, ch. 241, § 9. Cross references. — For effect of repeal of repealing 
act, see 12-2A-15 NMSA 1978. 


12-9-20. Existing claims and rights. 


The Sunset Act [12-9-11 through 12-9-21 NMSA 1978] shall not cause the dismissal of any claim 
or right of a citizen against any agency specified therein or any claim or right of such agency termi- 
nated pursuant to that act which is subject to litigation. The claims and rights of such agency shall 
be assumed by the department of finance and administration. Nothing in the Sunset Act shall inter- 
fere with the legislature otherwise considering legislation on any agency mentioned therein. 


History: Laws 1981, ch, 241, § 10. . Cross references. — For constitutional prohibition 
, against ex post facto laws, see U.S. Const., art. I, § 10 and 
N.M. Const., art. II, § 19. ; 
12-9-21. Inspection functions; assignment. 


The governor may by executive order assign any safety or health inspection function repealed 
under the terms of the Sunset Act [12-9-11 through 12-9-21 NMSA 1978] to any other appropriate 
state department or agency within the executive department of state government. 


History: Laws 1981, ch. 241, § 11. 


12-9-22. Regulation review. 

Each agency subject to the provisions of the Sunset Act [12-9-11 through 12-9-21 NMSA 1978] 
shall review its rules and regulations periodically and, as a result of that review, update its rules 
and regulations at least once every three years. Each agency subj ect to the provisions of the Sunset 
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Act shall submit to the department of finance and administration and the legislative finance com- 
mittee each year a status i eee on actions the agency took’ on its and ang gti pee le et the 
last fiscal year. 5 


History: Laws 1989, ch. 288, § 1. 


ARTICLE 9A 


Sunrise Act 
Sec. DOTS Sido. (9i6 33%5 9G 
12-9A-1. Short title. JETTY '12-9A-4; Initial review; application fee. 
12-9A-2, Purpose. 4° 12-9A-5. Required information, 
12-9A-3. Criteria for licensure and regulation: 12-9A-6. Rulemaking authority. 


12-9A-1. Short title. 
This act [12-9A-1 through 12- 9A-6 NMSA 1978) 1 may ai cited as the: "Sunrise Act". 


History: Laws 1993, ch,.257, §1. 


12- 9A- 2. Purpose. | 


The purpose of the Ee 7) ‘Act is to assure that an dareeutiels profession or occupation that is 
not under the authority ofian existing agency and that seeks to create a new board or commission 
for the public health, safety or welfare complies with the provisions of the Sunrise Act. 


History: Laws 1993, ch. 257, § 2: 


12-9A-3. Criteria for licensure and regulation. 


In determining whether to enact legislation to create a new Bosra or commission to provide a 
licensure or regulation of a profession or occupation that is currently not subject to state licensure 
or regulation, the legislature shall consider whether the following criteria are met: 

A. unregulated practice of the profession or occupation will clearly harm or endanger the 
health, safety or welfare oF the public, and the potential for harm i is easily SORE NZD and not 
remote; 

B. regulation of the BE aeits or occupation does not impose significant new economic hard- 
ship on the public, significantly diminish the supply of qualified practitioners or otherwise create 
barriers to service that are not consistent with the public welfare or interest; 

C. existing protections available to the consumer are insufficient, no alternatives to regulation 
will adequately protect the public and this licensure or regulation Sa provide ee protection and 
mitigate the problems; 

D. functions and tasks of the occupation or profession are ea defined and the occupation or 
profession is clearly distinguishable from others already licensed or regulated; 

K. the occupation or profession requires possession of knowledge, skills and abilities that are 
both teachable and testable and the practitioners operate independently and make decisions of 
consequence; 

F. the public needs and can reasonably be expected to benefit from the assurance from the 
state of initial and continuing professional competence; and 

G. the public cannot be effectively protected by other means in a more cost-effective manner. 


History: Laws 1993, ch. 257, § 8. 
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12-9A-4. Initial review; application fee. 


Any group seeking licensure or regulation of a profession or occupation through creation of a 
new board or commission shall, upon payment of an application fee not to exceed one thousand 
dollars ($1,000), request a review and evaluation of such proposed licensure or regulation from 
the regulation and licensing department and the department shall conduct such a review and 
evaluation and provide a report to the legislative finance committee so it may conduct a hearing or 
consider action on the proposed licensure or regulation. In conducting a review and evaluation, the 
department shall consider the criteria in Section 3 [12-9A-3 NMSA 1978] of the Sunrise Act and 
may require and use any information listed in Section 5 [12-9A-5 NMSA 1978] of that act. 


History: Laws 1993, ch. 257, § 4. 


12-9A-5. Required information. 


If the legislative finance committee recommends creation of a new board or commission to li- 
cense or regulate a profession or occupation, the following information shall be included with its 
recommendation: 

A. the number of individuals or businesses that would be subject to licensure or regulation; 

B. the names of all appropriate professional or occupational associations and a copy of each 
association's code of ethics or conduct; 

C. alist of states that regulate the profession or occupation together with the descriptions and 
dates of enactment of each state's licensing or regulatory scheme; 

D. a documentation of the nature and extent of the harm to the public caused by the unregu- 
lated practice of the profession or occupation; 

E. a list and description of complaints that have been lodged against practitioners of the pro- 
fession or occupation in this state during the preceding three years; 

F. alist and description of existing laws that affect the profession or occupation and which may 
protect the public; 

G. acopy of any federal law mandating or necessitating licensure or regulation; 

H. the reasons that other types of less restrictive regulation would not effectively protect the 
public; 

I. the fiscal impact of the proposed licensure or regulation, including the indirect cost to con- 
sumers, and the proposed method of financing the licensure or regulation; and 

J. the extent to which the proposed licensure or regulation will affect the number and distribu- 
tion of members of the profession or occupation in the state. 


History: Laws 1993, ch. 257, § 5. 


12-9A-6. Rulemaking authority. 


The regulation and licensing department may adopt and promulgate rules to implement the 
provisions of the Sunrise Act and assess costs among boards covered by the Uniform Licensing Act 
[61-1-1 through 61-1-31 NMSA 1978]. 


History: Laws 1993, ch. 257, § 6. 


ARTICLE 9B 


Emergency Powers Code 


Sec. 
12-9B-1, Short title. 
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12-9B-1 


12-9B-1. Short title. 


MISCELLANEOUS PUBLIC AFFAIRS MATTERS 


12-10-2 


Chapter 12, Articles 10; 10A, 11 ei 12, NMSA 1978 may be cited as the RENEE Powers 


Code". 


History: Laws 2005, ch, 22, § 1. 


Effective dates. — Laws 2005, ch. 22, § 5 made Laws 
2005, ch, 22, § 1 effective July 1, 2005. 


ARTICLE 10 


All Hazard Emergency Management 


Sec. 

12-10-1. Short title. 

12-10-2. Purpose. 

12-10-3. Emergency planning and coordination. 

12-10-4. All hazard emergency management; powers of 
the governor, 

12-10-5. Local emergency management. 


0-5 
12-10-6. Mutual aid agreements, 
0-7.. Authority to make appropriations and accept 
aid. 
8. Civil liability; limited. 
-9. Existing services and facilities to be used by 
agency. 
12-10-10. Enforcement of executive orders and rules. 
12-10-10,1. Short title. 


12-10-1. Short title. 


Sections 12-10-1 through 12-10-10 NMSA 1978 


Management Act", 


History: 1953 Comp., § 9-13-15, enacted by Laws 
1959, ch. 190, §.1; 1973, ch. 247, $1; 2007, ch. 291, § 9. 
Compiler's notes. — Following the 1978 recompi- 


lation of NMSA the scope. of the State Civil Emergency . 
Preparedness Act, as defined in this section, read "Sec- 


tions 12-10-1 through 12-10-10 NMSA 1978". 
Laws 2002, ch, 83, §§ 2 to 4 purported to enact three new 


sections of the Uniform Licensing Act in Chapter 61,These __. 


sections were reassigned to appear as 12-10-11, 12-10-12 
and 12-10-13 NMSA 1978 for more logical placement, 


12-10-2. Purpose. 


Sec. 

12-10-11. Out-of-state license holders; powers; duties. 

12-10-11.1. Business and employee status during disas- 
ter response period. — 

12-10-12, Application. 

12-10-13. In-state license holders: powers; duties. 

12-10-14. Short title. ” 

12-10-15. Compact entered into. 

12-10-16. Short title, 

12-10-17. Proclamation of emergency. 

12-10-18. Emergency restrictions. 

12-10-19. Termination of emergency, 

12-10-20. Penalty. 

12-10-21. Governor's powers not limited, 


may be cited as the "All Hazard Emergency 


Sections 12-10-11, 12-10-12 and 12-10-13 NMSA 1978 are 
not part of the State Civil Emergency Preparedness Act. 

Laws 2007, ch. 291, § 9 changed the name of the State 
Civil. Emergency Preparedness Act. to the All Hazard 
Emergency Management Act, effective July 1, 2007. 

The 2007 amendment, effective July 1, 2007, changed 
the statutory,reference and title of the act from the "State 
Civil Emergency Preparedness Act" to the "All Hazard 
Emergency Management Act". 


The purpose of the All Hazard peat SpA Management Act (12-1 10- 1 through 12- 10- 10 NMSA 


1978] is to: 


A. authorize the creation of local offices of emergency inal a ANA in the political subdivisions 


of the state; 


B. confer upon the governor and upon the governing Louie of ce state all era ent g oe 


management powers; 


C. provide an emergency operations plan for the protection of life and aehpieky adequate to 
cope with disasters resulting from acts of war or sabotage or from natural or man-made causes 


other than acts of war; 


D. provide for coordination: of all hazard emergency management functions of this state with 
the comparable functions of the federal government and other states and localities and of private 


agencies; 


E. initiate programs to render aid in the emergency restoration of facilities, utilities and other 
installations essential to the safety and general welfare of the public; and 
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ALL HAZARD EMERGENCY MANAGEMENT 


12-10-4 


F. provide for assistance and care for persons displaced, left homeless or otherwise victims of 


disaster or war conditions. 


History: 1953 Comp., § 9-13-16, enacted by Laws 
1959, ch. 190, § 2; 1973, ch. 247, § 2; 1977, ch. 258, § 6; 
1989, ch. 204, § 12; 2007, ch. 291, § 10. 

The 2007 amendment, effective July 1, 2007, changed 
the title of the act to the All Hazard Emergency Manage- 
ment Act and provided that the purpose of the act is emer- 
gency management, 

The 1989 amendment, effective July 1, 1989, sub- 


stituted. "emergency planning and coordination bureau 


of the department of public safety" for "civil emergency 
preparedness division of the office a Soy affairs" in 
Subsection A. 


ANNOTATIONS 


Division ‘authority not dependent upon local 
school authorities. — Though close cooperation with 
school authorities is advisable and not to be discouraged 
whenever the protection of pupils may be served, the du- 
ties and responsibilities of the office of civil defense (now 
all hazard emergency management department) are in no 
way dependent on or limited by those of the schools. 1970 
Op. Att'y Gen. No. 70-09. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur, 2d Military, and Civil Defense § 447 et seq, 
93 C.J.S. War and National Defense § 62. 


12-10-3. Emergency planning and coordination. 


The state director of homeland security and emergency management shall be responsible for 
carrying out the program for all hazard emergency management authorized by law and shall serve 
as the governor's authorized representative at the discretion of the governor. The state director 
shall direct and coordinate the all hazard emergency management activities of all state depart- 
ments, agencies.and political subdivisions and shall maintain liaison with and cooperate with 
all hazard emergency management agencies and organizations of other states and of the federal 


government. 


History: 1953 Comp., § 9-13-17, enacted by Laws 
1969, ch. 33, § 1; 1978, ch. 247, § 3; 1977, ch. 258, § 7; 
1989, ch. 204, § 13; 2007, ch. 291, § 11. 

Repeals and reenactments. — Laws 1969, ch. 33, § 1, 


repealed 9-13-17, 1953'Comp., relating to the creation and 
administration of a state office of-civil and defense mobili- . 


zation, and enacted a new section, . 

The 2007 amendment, effective July 1, 2007, changed 
the references from the "emergency planning and coordi- 
nation bureau" to the "state director of homeland security 
and emergency management" responsible for all hazard 
emergency ee en Sr 


The 1989 amendment, effective July 1, 1989, substi- 
tuted the present section heading for "Civil emergency 


-_ preparedness division"; substituted all of the language 


WH i Ww 


of Subsection A beginning with "emergency" for "civil 
emergency preparedness division' of the office of military 


| affairs"; and in,Subsection B rewrote the first sentence, 
which formerly read: "The adjutant general shall be the 


director of the civil emergency preparedness division and 
shall be responsible to the governor for carrying out the 
program for civil emergency preparedness authorized by 
law", and substituted "emergency planning and coordina- 


tion bureau chief" for "director" in the second sentence. 


12-10-4. All hazard emergency management; powers of the governor. 


A. ‘The governor shall have general direction and control of the activities of the homeland secu- 
rity and emergency management department and shall be responsible for carrying out the provi- 
sions of the All Hazard Emergency Management Act [12-10-1 through 12-10-10 NMSA 1978] and, 
in the event of any man-made or natural disaster causing or threatening widespread physical or 
economic harm that is beyond local control and requiring the resources of the state, shall exercise 
direction and control over any and all state forces and resources engaged in emergency operations 
or related all hazard emergency management functions within the state. 

B. In carrying out the provisions of the All Hazard Emergency Management Act, the governor 
is authorized to: | ua : 

_ (1). cooperate with the federal government.and agree to carry out all hazard emergency 
management responsibilities delegated in accordance with’existing federal laws and policies and 
cooperate with other states and with private agencies in all matters relating to the all hazard 
emergency management of the state and nation; 

(2). issue;;amend or rescind: the necessary orders, rules and procedures to carry out the 
provisions of the All Hazard Emergency Management Act; 

(8) provide those resources and services necessary to avoid or minimize economic or physi- 
cal harm until a situation becomes stabilized and again under local self-support and control, in- 
cluding the provision, ona temporary, emergency basis, of lodging, sheltering, health care, food, 
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transportation or shipping necessary to protect lives or public property; or for any other action 
necessary to protect the public health, safety and welfare; 

(4) prepare a comprehensive emergency operations plan and program and to patapre the 
state emergency operations plan and program with the emergency operations plans and programs 
of the federal government and other states and to coordinate the preparation of SRS SAC, opera- 
tions plans and programs by the political subdivisions of this state; 

(5) procure supplies and equipment, to institute training programs and public enifGorsieitioti 
programs and to take all necessary preparatory actions, including the partial or full mobilization 
of state and local government forces and resources in advance of actual disaster, to ensure the fur- 
nishing of adequately trained and equipped emergency forces of government and auxiliary person- 
nel to cope with disasters resulting from enemy attack or other causes; and 

(6) enter into mutual aid agreements with other states and to coordinate mutual aid 
agreements between political subdivisions of the state. 


History: 1953 Comp., § 9-18-19, enacted by Laws 
1959, ch. 190, § 5; 1973, ch. 247, § 4; 1977, ch. 258, § 
8; 1989, ch, 204, § 14; 1999, ch. 140, § 2; 2007, ch. 291, 
§ 12. 

Cross references, — For Disaster Succession Acts, see 
Chapter 12, Article 11 NMSA 1978. 

The 2007 amendment, effective July 1, 2007, provided 
that the governor is responsible for the direction and 
control of the homeland security and emergency manage- 
ment department and carrying out the All Hazard Emer- 


The 1999 amendment, effective June 18, 1999, sub- 
stituted “any man-made or natural disaster causing or 
threatening widespread physical or economic harm that 
is beyond local control and requiring the resources of the 
state" for "disaster beyond local control" in Subsection A, 
added Subsection B(3), and redesignated. the remaining 
subsections accordingly. 

The 1989 amendment, effective July 1, 1989, substi- 


- tuted "emergency planning and coordination bureau" for 


"civil emergency preparedness division" in Subsection A. 


gency Management Act. 


12-10-5. Local emergency management. 


The governing bodies of the political subdivisions of the state are sed Silane for the all hazard 
emergency management of their respective jurisdictions. Each political subdivision is authorized 
to establish, by ordinance or resolution, a local office of emergency management as an agency of 
the local government and responsible to the governing body, in accordance with the state emer- 
gency operations plan and program. Every local coordinator of emergency management shall be 
appointed by the governing body, subject to the approval of the state director of homeland security 
and emergency management, and the local coordinator shall have direct responsibility for car- 
rying out the all hazard emergency management program of the political subdivision. The state 
director shall coordinate the emergency management activities of all local governmental depart- 
ments and agencies and shall maintain liaison with and cooperate with emergency management 
agencies and organizations of other political subdivisions and of the state government. Each local 
organization shall perform emergency management functions within the territorial limits of the 
political subdivision within which it is organized. 


The 2007 amendment, effective July 1, 2007, changed 
references to the "civil. emergency preparedness" to the 
"all hazard emergency management". 


History: 1953 Comp., § 9-13-20, enacted by Laws 
1959, ch. 190, § 6; 1973, ch, 247, § 5; 2007, ch. 291, § 13,. 


12-10-6. Mutual aid agreements. 


Each political subdivision may, in cooperation with other public and private agencies within the 
state, enter into mutual aid agreements for reciprocal emergency management aid and assistance. 
The agreements shall be consistent with the state emergency operations plan, and in time of emer- 
gency it shall be the duty of each local emergency management organization to render assistance 
within its capabilities and in accordance with the provisions of the program and mer Spares as 
by the homeland security and emergency management department. 


The 2007 amendment, effective July 1, 2007, provided 
for. mutual aid agreements for emergency management 
aid to be consistent with the emergency operations plan 


History: 1953 Comp., §:9-13-21, enacted Laws 1959, 
ch. 190, §.7; 1973, ch. 247, § 6; 1977, ch. 258, § 9; 2007, 
ch, 291, § 14. 
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of the homeland security and emergency management de- 
partment. 


school authorities is advisable.and not to be discouraged 
whenever the protection of pupils may be served, the du- 
ties and responsibilities of the office of civil defense (now 
all hazard emergency management department) are in no 
way dependent. on or limited by those of the schools, 1970 
Op. Att'y Gen. No.'70-09. 


ANNOTATIONS 


Division authority not dependent upon local 
school authorities. — Though close cooperation with 


12-10-7. Authority to make appropriations and accept aid. 


A. Each political subdivision of the state shall have the power to make appropriations in the 
manner prescribed by law, and subject to the limitations of the law, for the ‘henge of expenses of 
emergency management. 

B. Whenever the federal government or any agency or officer thereof shall offer to the state or 
any political subdivision thereof services, equipment, supplies, materials or funds by way of gift, 
grant or loan for purposes of emergency management, the state, acting through the governor, or 
the political subdivision, acting with the consent of the governor, may accept the offer and may 
authorize any officer of the state or of the political subdivision to receive the aid and assistance. 

C. Whenever any private person, firm or corporation shall offer to the state or to any political 
subdivision thereof any aid or assistance for emergency management, the state or the political 
subdivision shall be authorized to accept the aid or assistance, subject to the provisions of this 
section. 


‘ 


History: 1953 Comp., § 9-18-22, enacted by Laws 
1959, ch. 190, § 8; 1973, ch. 247, § 7; 2007, ch. 291, § 15. 

The 2007 amendment, effective July 1, 2007, changed 
references to the "civil emergency preparedness" to the 
"all hazard emergency management". 


ANNOTATIONS 


If aid from federal government allowable, county 
may accept. — This section authorizes each political 
subdivision of the state to make appropriations for the 
payment of expenses of civil and defense mobilization 
(now all hazard emergency management) and further 


authorizes the political subdivision with the consent of 
the governor to accept federal aid. Thus, if the aid from 
the federal government is allowable, a city, with the con- 
sent of the governor may accept it. 1959-60 Op. Att'y Gen. 
No. 59-143. 

No separate checking account when county trea- 
surer disbursing agent. — Where the county treasurer 
is the disbursing agent for normal transactions handled 
by a local county civil defense agency (now all local haz- 
ard emergency management agencies), the latter may not 
maintain a separate checking account for public funds of 
such agency. 1965 Op. Att'y Gen. No. 65-51. 


12-10-8. Civil liability; limited. 


Any person owning or controlling real estate or other premises who voluntarily and without 
compensation grants a license or privilege or otherwise permits the designation or use of the 
whole or any part of the person's real estate or premises for the purpose of sheltering pergons 
during an actual or impending enemy attack or other disaster shall, together with the person's 
successors in interest, if any, not be civilly liable for negligently causing the death of or injury to 
any person on or about the real estate or premises or for the loss of or damage to the property of 
such person, providing the premises have been approved either in whole or in part by the proper 
all hazard emergency management authorities for such purpose. 


History: 1953 Comp., § 9-13-22.1, enacted by Laws 
19638, ch. 193, § 1; 1973, ch. 247, § 8; 2007, ch. 291, § 16, 


The 2007 amendment, effective July 1, 2007, changed . 
references to the "civil emergency preparedness" to the 
"all hazard emergency management". 


12-10-9. Existing services and facilities to be used by agency. 


The governor, the homeland security and emergency management department and the govern- 
ing bodies of the political subdivisions of the state are directed to use, in carrying out the provi- 
sions of the All Hazard Emergency Management Act [12-10-1 through 12-10-10 NMSA 1978], the 
services, equipment, supplies and facilities of existing departments, offices and agencies of the 
state and its political subdivisions to the maximum extent practicable, and the officers and person- 
nel of all departments, offices and.agencies of the state and its political subdivisions are directed 
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to’ cooperate with ‘and extend their services and facilities to the governor or to the department or 
to the local coordinators of all hazard emergency management gant cl AR Gs the state upon request. 


History: 1953 Comp., § 9-13-23, enacted by Laws The 1989 amendment, effective July 1, 1989, inserted 
1959, ch. 190, § 9; 1978, ch, 247, § 9; 1989, ch. 204, § 15; "of the technical and. emergency support ‘division of the 
2007, ch. 291, § 17. department of public safety" near the beginning of the 

The 2007 amendment, effective July 1, 2007, changed section, substituted "offices" for "officers" near the middle 
references from the "department of public safety" to the of the section, and deleted ,"state" preceding "director" 
"homeland security and emergency management depart- near the end of the section, rit FL 
ment". 


12-10-10. Hativceunent of executive orders and rules. 


A., Its the duty of all political subdivisions of the state and their coordinators of the all hazard 
emergency management programs appointed pursuant to the provisions of the All Hazard Emer- 
gency Management Act [12-10-1 through 12-10-10 NMSA 1978] to comply. with and enforce all ex- 
ecutive orders and rules made by the governor or under the governor's authority pursuant to law. 

B. Political subdivisions shall meet all state and federal requirements before becoming eligible 
to participate in state and federal all hazard emergency management assistance programs. They 
must comply with all state and federal rules.and procedures and shall be removed from par- 
ticipation in the assistance programs by the state director of homeland security and emergency 
management for failure to comply with the rules and procedures or to maintain their eligibility in 
accordance with prescribed requirements. 


4 


‘History: 1953 Comp., § 9-13-24, enacted by Laws » The 2007 amendment, effective July 1, 2007, changed 


1959, ch. 190, § 10; 1973, ch. 247; § 10; 2007, ch, 291, references to the®"civil emergency preparedness! to the 


§ 18. "all hazard emergency management", 


12-10-10.1. Short title. ¢ 
Sections, 12-10-11 through 12-10-13 NMSA 1978 may be cited as the "Emergency Licensing Act". 


History: Laws 2005, ch. 22, § 2. Effective dates. — Laws 2005, ch. 22, § 5 made Laws 
2005, ch. 22, § 2 effective July 1, 2005. 


12-10-11. Out-of-state license holders; powers; duties. 


During an emergency, a person, who holds a license, certificate or other permit that is issued by 
a state or territory of the United States and that evidences the meeting of qualifications for profes- 
sional, mechanical or other skills may be credentialed, if appropriate and approved by the depart- 
ment of health or the homeland security and emergency management department, to render aid 
involving those skills to meet an emergency, subject to limitations and conditions as the governor 
may prescribe by executive order or otherwise. A person shall be considered a public employee for 
the purposes of the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] when approved to per- 
form those duties. 


History: Laws 2002, ch. 88, § 2; 2007, ch. 291, § 19. Cross references. — For definition of "emergency", see 


Compiler's notes, — Laws 2002, ch. 83, § 2 was origi- 61-1-2 NMSA 1978, 
nally enacted as part of the Uniform Licensing Act in The 2007 amendment, effective July 1, 2007, changed 
Chapter 61 but was reassigned to appear as this.section, _ references. to the "civil emergency preparedness" to the 


“all hazard emergency management" y 


12- 10- 11.1. Buerheee and employee status during diddetehs response 
period. 


A. An out-of-state business that conducts operations within the state for purposes of perform- 
ing disaster- or emergency-related work in response to a declared state disaster or emergency 
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during the disaster response period shall not be considered to have established a level of presence 
that would require that business to be subject to any state licensing or registration requirements, 
including any state or local business licensing or registration requirements or public regulation 
commission or secretary of state licensing and regulatory requirements. 

B. An out-of-state employee performing disaster- or emergency-related work during the disas- 
ter response period shall not be subject to any state licensing or registration requirements. 

C. As used in this section: 

(1) "critical infrastructure" means property, equipment and related support facilities that 
service multiple customers or residents, including real and personal property such as buildings, 
offices, lines, poles, pipes, structures and equipment that is owned or used by: 

(a) communications networks; | 

(b) electric generation, transmission and distribution systems; 

(c) natural gas and natural gas liquids gathering, processing, storage, transmission 
and distribution systems; 

(d) crude oil and refined product pipelines; and 

(e) water pipelines; 

(2) "declared state disaster or emergency" means a disaster or emergency event t for which: 
(a) a governor's state-of-emergency proclamation has been issued; 

(b) a presidential declaration of a federal major disaster or emergency has been is- 
sued; or 

(c) another authorized official of the state receives notification from a registered busi- 
ness of a disaster or emergency and that official designates the event as a declared state disaster 
or emergency, thereby invoking the provisions of this section; 

(3) "disaster- or emergency-related work" means repairing, renovating, installing, build- 
ing, rendering services or conducting other business activities that relate to critical infrastructure 
that has been damaged, impaired or destroyed by a declared state disaster or emergency; 

(4) "disaster response period" means a period that begins ten days prior to the first day of 
the governor's proclamation, the president's declaration or the designation by another authorized 
official of the state of a declared state disaster or emergency and that extends sixty calendar days 
after the declared state disaster or emergency; 

(5) "out-of-state business" means a business entity that, except for disaster- or emergency- 
related work, has no presence in the state and that conducts no business in the state and whose 
services are requested by a registered business or by a state or local government for purposes of 
performing disaster- or emergency-related work in the state. "Out-of-state business" includes a 
business entity that is affiliated with a registered business in the state solely through common 
ownership and that has no registrations or tax filings or nexus in the state other than disaster- or 
emergency-related work during the tax year immediately preceding the declared state disaster or 
emergency; 

(6) "out-of-state cath rch means an employee who does not work in ie state, except for 
disaster- or emergency-related work during the disaster response period; and 

(7) "registered business in the state’ means a business entity that is currently registered 
to do business in the state prior to the declared state disaster or emergency. 


History: Laws 2016, ch. 59, § 3. IV, § 28, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 59 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


12-10-12. Application. 


The provisions of Section 12-10-11 NMSA 1978 apply to a person from any state or territory 
whether or not.a party to the Emergency Management Assistance Compact [12-10-14 and 12-10- 
15 NMSA 1978]. 


: - 
History: Laws 2002, ch. 83, § 3; 2007, ch. 291, § 20. 
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Compiler's notes. — Laws 2002, ch. 83, § 3 was origi- The 2007 amendment, effective July 1, 2007, changed 
nally enacted as part of the Uniform Licensing Act in the statutory reference to Section 12-10-11 NMSA 1978. 
Chapter 61 but was reassigned to appear as this section. ~~ fees 


12-10-13, In-state license holders; powers; duties. - 


During an emergency, a person who holds a license, certificate or other permit that is issued by 
the state and that evidences the meeting of qualifications for professional, mechanical or other 
skills may be credentialed, if appropriate and approved by the department of health or the home- 
land security and emergency management department, to render aid involving those skills to 
meet a declared emergency, and shall be considered a public employee for the purposes of the Tort 
Claims Act [ 41-4-1 through 41-4-27 NMSA 1978] when approved to perform those duties. 


History: Laws 2002, ch. 88, § 4; 2007, ch. 291, § 21. The 2007 amendment, Liectye July 1, 2007, changed 

Compiler's notes. — Laws 2002, ch. 83, § 4 was origi- references from the "department of public safety" to the 
nally enacted as part of the Uniform Licensing Act in ‘"homeland security and eae management depart- 
Chapter 61 but was reassigned to appear as this section. ment". 


Cross references. — For definition of "emergency", see 
61-1+2 NMSA 1978, 


12-10-14. Short title. 


This act [12-10-14 and 12-10-15 NMSA 1978] may be cited as the "Emergency Management As- 
sistance Compact". 


History: 1978 Comp., § 11-15-1, enacted by Laws 
1999, ch. 87, § 1, recompiled as § 12-10-14 by Laws 
2005, ch. bas: §4, 


12-10-15. Compact abpieda into. 


The Emergency Management Assistance Compact (12. 10-14 and 12-10-15 1978] is enacted into 
law and entered into with all other jurisdictions legally joining therein in accordance with its 
terms, in a form substantially as follows: 


"EMERGENCY MANAGEMENT ASSISTANCE COMPACT: 
ARTICLE 1 - PURPOSE AND AUTHORITIES 


A. The Emergency Manavement Assistance Guneart is made and entered into by and 93305. 
the participating member states that enact that compact. 

B. As used in the Emergency Management Assistance Compact: 

. (1) "party states" means the participating member states to the a cod 
(2) "state" means:the several states, the Commonwealth of Puerto Rico, the District of Co- 
lumbia and all United States territorial possessions. 

C.. The purpose of the Emergency Management Assistance Compact is to provide for mutual 
assistance between the party states in managing any emergency or disaster that is duly declared 
by the governor of the affected state, whether arising from natural disaster, technological hazard, 
man-made disaster, civil emergency aspects of resources shortages, community disorders, insur- 
gency or enemy attack. vA 

D. The Emergency Management Assistance Compact shall also provide for anita cooneraaen 
in emergency-related exercises, testing or other training activities using equipment and person- 
nel simulating performance of any aspect of the giving and receiving of aid by party states or 
subdivisions of party states during emergencies, such actions occurring outside actual declared 
emergency periods. Mutual assistance pursuant to that compact may include the use of the states' 


832 


© 2022 State of New Mexico. New Mexico Compilation Commission,.All rights reserved. 


12-10-15 ALL HAZARD EMERGENCY MANAGEMENT 12-10-15 


national guard forces, either:in accordance with the National:Guard Mutual Assistance Compact 
or by mutual agreement between states. 


ARTICLE 2 - GENERAL IMPLEMENTATION 


A. Each party state entering into the Emergency Management Assistance Compact recognizes 
that many emergencies transcend political jurisdictional boundaries and that intergovernmen- 
tal coordination is essential in managing these and other emergencies under that compact. Each 
state further recognizes that there will be emergencies that require immediate access and will 
present procedures to apply outside. resources to make a prompt and effective response to such an 
emergency. This is because few, if any, individual states have all the resources they may need in 
all types of emergencies or the capability of delivering resources to areas where emergencies exist. 

‘B.-oThe prompt, full and effective use of resources of the participating states, including any re- 
sources on hand or available from the federal government or any other source, that are essential to 
the safety, care and welfare of the people in the event of any emergency or disaster declared by a 
party state, shall be the underlying principle on which all articles of the Emergency Management 
Assistance Compact shall be understood. 

C. On behalf of the governor of each state participating in the compact, the legally designated 
state official who is assigned responsibility for emergency management will be responsible for for- 
mulation of the appropriate interstate mutual aid plans and procedures necessary to implement 
the' Emergency Management Assistance Compact. 


ARTICLE 3 - PARTY STATE RESPONSIBILITIES 


A... It shall be the responsibility of each party state to formulate procedural plans and programs 
for interstate cooperation in the performance of the responsibilities listed in this article. In formu- 
lating such plans, and in carrying them out, the party states, insofar as practical, shall: 

(1) review individual state hazards analyses and, to the extent reasonably possible, deter- 
mine all those potential emergencies the party states might jointly suffer, whether due to natural 
disaster, technological hazard; man-made disaster, emergency aspects of resource shortages, civil 
disorders; insurgency or enemy attack; 

(2) review party states' individual emergency plans and develop a plan that will deter- 
mine the mechanism for the interstate management and provision of assistance concerning any 
potential emergency; 

(3) develop interstate procedures to fill any identified gaps and to resolve any identified 
inconsistencies or overlaps in existing or developed plans; 

(4) assist in warning communities adjacent to or crossing the state boundaries; 

(5) protect and ensure uninterrupted delivery of services, medicines, water, food, energy 
and fuel; search and rescue and Critical life-line equipment, services and resources, both human 
and material; 

(6) inventory and set procedures for the interstate loan and delivery of human and mate- 
rial resources, together with procedures for reimbursement or forgiveness; and 

(7) provide, to the extent authorized by law, for temporary suspension of ‘any statutes or 
ordinances that restrict the implementation of the responsibilities delineated in this subsection. 

B. The authorized representative of a party state may request assistance of another party 
state by contacting the authorized representative of that state. The provisions of this agreement 
shall only apply to requests for assistance made by and to authorized representatives. Requests 
may be verbal or in writing. If verbal, the request shall be confirmed in writing within thirty days 
of the verbal request. Requests shall provide the following information: 

(1) a description of the emergency service function for which assistance is needed, such as 
but not limited to fire services, law enforcement, emergency medical, transportation, communica- 
tions, public works and engineering, building inspection, planning and information assistance, 
mass care, resource support, health and medical services and search and rescue; 

(2) the amount and type of personnel, equipment, materials and supplies needed, and a 
reasonable estimate of the length of time they will be needed; and 
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(3) the specific place and time for staging of the assisting party's response and a le of 
contact at that location. 

C. There shall be frequent consultation between state officials who have assigned emergency 
management responsibilities and other appropriate representatives of the party states with af- 
fected jurisdictions and the United States government, with free exchange of information, plans 
and resource records relating to emergency capabilities. 


ARTICLE 4 - LIMITATION Ss 


A. .Any party state requested to render mutual aid or conduct exercises and training for mu- 
tual-aid shall take such action as is necessary to provide and make available the resources covered 
by the Emergency Management Assistance Compact in accordance with the terms of the compact; 
provided that it is understood that the state rendering .aid may withhold resources to the extent 
necessary to provide reasonable protection for such state. 

B. Each party state shall afford to the emergency forces of any party state, while operating 
within its state limits under the terms and conditions of the Emergency Management Assistance 
Compact, the same powers, except that of arrest unless specifically authorized by the receiving 
state, duties, rights and privileges as are afforded forces of the state in which they are perform- 
ing emergency services. Emergency forces will continue under the command and control of their 
regular leaders, but the organizational units will come under the operational control of the emer- 
gency services authorities of the state receiving assistance: These conditions may be activated, as 
needed, only subsequent to a declaration of a state of emergency or disaster by the governor of the 
party state that is to receive assistance or commencement of exercises or training for mutual aid 
and shall continue so long as the exercises or training for mutual aid are in progress, the state of 
emergency or disaster remains in effect or loaned resources remain in the receiving states, which- 
ever is longer. 


ARTICLE 5 - LICENSES AND PERMITS 


Whenever any person holds a license, certificate or other permit issued by any state party to 
the compact evidencing the meeting of qualifications for professional, mechanical or other skills, 
and when such assistance is requested by the receiving party state, such person shall be deemed 
licensed, certified or permitted by the state requesting assistance to render aid involving such skill 
to meet a declared emergency or disaster, subject to such limitations and conditions as the gover- 
nor of the requesting state may prescribe by executive order or otherwise. 


ARTICLE 6.- LIABILITY 


Officers or employees of a party state rendering aid in another state pursuant to the Emergency 
Management Assistance Compact shall be considered agents of the requesting state for tort liabil- 
ity and immunity purposes; and no party state or its officers or employees rendering aid in another 
state pursuant to that compact shall be liable on account of any act or omission in good faith on 
the part of such forces while so engaged or on account of the maintenance or use of any equipment 
or supplies in connection therewith. Good faith in this article shall not include willful misconduet, 
gross negligence or.recklessness. 


ARTICLE 7 - SUPPLEMENTARY AGREEMENTS 


Inasmuch as it is probable that the pattern and detail of the machinery for mutual aid among 
two or more states may differ from that among the party states, the Emergency Management 
Assistance Compact contains elements of a broad base common to all states, and nothing in that 
compact shall preclude any state from entering into supplementary agreements with another 
state or affect any other agreements already in force between states. Supplementary agreements 
may comprehend, but shall not be limited to, provisions for evacuation and reception of injured 
and other persons and the exchange of medical, fire, police, public utility, reconnaissance, welfare, 
transportation and communications personnel, equipment and supplies. 
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ARTICLE 8 - COMPENSATION 


Kach party state shall provide for the payment of compensation and death benefits to injured 
members of the emergency forces of that state and representatives of deceased members of such 
forces in case such-members sustain injuries or are killed while rendering aid pursuant to the 
Emergency Management Assistance Compact in the same manner and on the same terms as if the 
injury or death were sustained within its own state. 


ARTICLE 9 - REIMBURSEMENT 


Any party state rendering aid in another party state pursuant to the Emergency Management 
Assistance Compact shall be reimbursed by the party state receiving such aid for any loss or dam- 
age to or expense incurred in the operation of any equipment and the provision of any service in 
answering a request for aid and for the costs incurred in connection with such requests; provided, 
that any aiding party state may assume in whole or in part such loss, damage, expense or other 
cost, or may loan such equipment or donate such services to the receiving party state without 
charge or cost; and provided further, that any two or more party states may enter into supplemen- 
tary agreements establishing a different allocation of costs among those states. Article 8 of that 
compact shall not be gars a A under this provision. 


ARTICLE 10 - EVACUATION 


Plans for the orderly evacuation and interstate reception of portions of the civilian population as 
the result of any emergency or disaster of sufficient proportions to so warrant shall be worked out 
and maintained between the party states and the emergency management directors of the various 
jurisdictions where any type of incident requiring evacuations might occur. Such plans shall be 
put into effect by request of the state from which evacuees come and shall include the manner of 
transporting such evacuees; the number of evacuees to be received in different areas; the manner 
in which food, clothing, housing, and medical care will be provided; the registration of the evacu- 
ees; the providing of facilities for the notification of relatives or friends; and the forwarding of such 
evacuees to other areas or the bringing in of additional materials, supplies, and all other relevant 
factors. Such plans shall provide that the party state receiving evacuees and the party state from 
which the evacuees come shall mutually agree as to reimbursement of out-of-pocket expenses 
incurred in receiving and caring for such evacuees, for expenditures for transportation, food, cloth- 
ing, medicines and medical care and like items. Such expenditures shall be reimbursed as agreed 
by the party state from which the evacuees come. After the termination of the emergency or disas- 
ter, the party state from which the evacuees come shall assume the responsibility for the ultimate 
support of repatriation of such evacuees. 


ARTICLE 11 - IMPLEMENTATION 


A. The Emergency Management Assistance Compact shall become operative immediately upon 
its enactment into law by any two (2) states; thereafter, the Emergency Management Assistance 
Compact shall become effective as to any other state upon its enactment by such state. 

B: Any party state may withdraw from the Emergency Management Assistance Compact by 
enacting a statute repealing that compact, but no such withdrawal shall take effect until 30 days 
after the governor of the withdrawing state has given notice in writing of such withdrawal to the 
governors of all other party states. Such action shall not relieve the withdrawing state from obliga- 
tions assumed hereunder prior to the effective date of withdrawal. 

C. Duly authenticated copies of the Emergency Management Assistance Compact and of such 
supplementary agreements as may be entered into shall, at the time of their approval, be depos- 
ited with each of the party states and with the Federal Emergency Management Agency and other 
appropriate agencies of the United States Government. 
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_ ARTICLE 12 - VALIDITY 


This section shall be construed to effectuate the purposes stated in Article 1. of the Emergency 
Management Assistance Compact. If any provision of that compact is declared unconstitutional, or 
its applicability to any person or circumstances is held invalid, the constitutionality of the remainder 
of the compact and its applicability to other persons and circumstances shall not be eigen 


ARTICLE ag ADDITIONAL PROVISIONS 


Nothing in the Emergency Management Assistance Compact shall authorize or permit the use 
of military force by the national guard of a‘state at any place outside that state in any emergency 
for which the president is authorized by aw to call into federal service the militia, or for any 
purpose for which the use of the army or the air force would in the absence of express statutory 
Bablosinaston be prohibited under Section 1385 of Title 18, United States Code. . 


ARTICLE 14 - REPORTING TO THE LEGISLATURE, 


..The secretary of A safety shall, by January, 2000, provide to the legislative finance com- 
mittee copies of all mutual aid plans and procedures promulgated, developed or entered into,after 
the effective date of this section. The secretary shall annually thereafter provide the legislative 
finance committee with copies of all new or amended mutual aid plans and procedures by January 
of each calendar year." 


History: 1978 Comp., § 11-15-2, enacted ‘by Laws . 
1999, ch. 87, § 2, recompiled as 12-10-15 by Laws 2005, ; 
ch, 22, § 4. 


This act [12-10-16,through 12-10-21 NMSA 1978] may be cited as the "Riot, Control Ads 


History: 1953 Comp., § 40A-20-4.1, enacted by Laws aggressive, or terrorizing conduct to establish crime of rie? 
1969, Ch. 281, § 1; 1978 Comp., § 30-20-4, recompiled in state courts, 38 A.L.R.4th 648. 
as § 12-10-16 by Laws 2005, ch. 22; §4. 77 C.J:8. Riot; Insurrection § 25 et seq. 
ANNOTATIONS arr 


Am. Jur. 2d, A.L.R. and C.J.S. references. — What 
constitutes sufficiently violent, tumultuous, forceful, 


12-10-17. Proclamation of emergency. 


Upon request of the mayor of a municipality or the sheriff of a county or a majority of the mem- 
bers of the governing body of the municipality or county having jurisdiction and after finding 
that a public disorder, disaster or emergency which affects life or property exists in the state, the 
governor may proclaim a state of emergency in the area affected. The proclamation becomes:effec- 
tive immediately upon its signing by the governor, but the governor shall give public notice of its 
contents through the public press and other. news media. 


History: 1953 Comp., § 40A-20-4,2, enacted by Laws 
1969, ch. 281, § 2; 1978 Comp., § 30-20-5, recompiled my baal of 
as § 12-10-17 by Laws 2005, ch, 22, § 4, HANES IO 


12-10-18. Emergency restrictions. 


A. During the existence of a state of emergency, the governor may, by proclamation, prohibit: 
(1) any person being on the public streets, in the public parks or at any other public place 
during the hours proclaimed by the governor to be a period of curfew; 
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(2) any designated number of persons from assembling or gathering on the public streets, 
public parks or other open areas, either public or private, or in any public building; 

(3) the manufacture, transfer, use, possession or transportation of any device-or object de- 
signed to explode or produce uncontained combustion; 

(4) the transportation, possession or use of combustible, flammable or explosive materials 
in a glass or uncapped container of any kind except in connection with the normal operation of mo- 
tor vehicles, normal home use or legitimate commercial use; 

(5) the possession of firearms or any other deadly weapon by a person in any place other 
than his place of residence or business, except for peace officers; 

(6) the sale, purchase or dispensing of alcoholic beverages or other commodities or goods 
designated by the governor; 

(7) the use of certain streets or highways by the public; and 

(8) other activities the governor reasonably believes should be prohibited 665 help maintain 
life, property or the public peace. 

B. Any proclamation issued under this section becomes effective immediately upon its signing 
by the governor, but the governor shall give public notice of its contents through the public press 
and other news media. The restrictions may be imposed during times, upon conditions, with excep- 
tions and in areas of the state designated by proclamation of the governor from time to time. 


History: 1953 Comp., § 40A-20-4.3, enacted by Laws 
1969, ch. 281, § 3; 1978 Comp., § 30-20-6, recompiled 
as § 12-10-18 by Laws 2005, ch. 22, § 4. 


12-10-19. Termination of emergency. 


Any state of emergency proclaimed under the Riot Control Act [12-10-16 through 12-10-21 
NMSA 1978], along with any restrictions imposed for control of that emergency, terminates auto- 
matically at noon on the third day after it becomes effective unless sooner terminated by procla- 
mation of the governor. 


History: 1953 Comp., § 40A-20-4.4, enacted by Laws 
1969, ch. 281, § 4; 1978 Comp., § 30- 20-7, pe ae tee 
as § 12-10-19 by Laws 2005, ch. 22, § 4. 


12-10-20. Penalty. 


Any person who, during a state of emergency, fails to comply with restrictions imposed by proc- 
lamation of the governor under the Riot Control Act [12-10-16 through 12-10-21 NMSA 1978] is 
guilty of a misdemeanor, and upon conviction of a second or subsequent offense under this section 
is guilty of a fourth degree felony. 


History: 1953 Comp., § 40A-20-4.5, enacted by Laws 
1969, ch. 281, § 5; 1978 Comp., § 30-20-8, recompiled 
as § 12-10-20 by Laws 2005, ch. 22, § 4. 


12-10-21. Governor's powers not limited. 


The Riot Control Act [12-10-16 through 12-10-21 NMSA 197 8] does not limit any other power to 
maintain the public peace and safety which is vested in the governor. 


History: 1953 Comp., § 40A-20-4.6, enacted by Laws 
1969, ch. 281, § 6; 1978 Comp., § 30-20-9, recompiled 
as § 12-10-21 by. Laws 2005, ch. 22, § 4. 
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‘ARTICLE 10A | 
k | Public Health Emergency Response” 


Sec. ao Sec. ERS ' 
12-10A-1, Short title. ; ~ ,,9912-10A-11, ,Hearing on conditions of isolation and quar- 
12-10A-2. Purposes of act. Tey .,, antine. 4 
12-10A-8. Definitions. Fysty 12-10A-12. Medical examination and testing. 
12-10A-4, Enhanced public health advisory. 12-10A-18. Vaccination and treatment. 
12-10A-5. Declaring a state of public health emergency;  . 12-10A-14) Immunity. : 
terminating the emergency. 12-10A-15. Compensation. | 
12-10A-6. Special powers during a public health emer- 12-10A-16, ‘Job protection for a person who i is isolated or 
gency. quarantined. 
12-10A-7. Procedures for isolation or quarantine of per- 12-10A-17,. Rulemaking, 
sons, 12-10A-18. Memorandum of understanding; Indian 
12-10A-8. Isolation or quarantine authorized; protection pueblos or tribal entities. 
of 4 person isolated or quarantined. 12-10A-19, Enforcement; civil penalties. 


12-10A-9. Temporary hold upon secretary's order, 
12-10A-10, Court hearing to contest isolation or quaran- 
tine. 


12-10A-1. Short title. 


Chapter 12, Article 10A NMSA 1978 may be cited as the."Public Health Emergency Response 
Acth 


History: Laws 2003, ch. 218, § 1; 2007, ch. 291, § 22. to separate it from the State Civil Emergency Prepared- 
Compiler's notes. — This section was enacted by ness Act. 
the legislature as part of Chapter 12, Article 10 NMSA The 2007 amendment, effective July 1, 2007, cna 


1978, but it was assigned to Article 10A by the compiler the statutory reference to the act. 


12-10A-2. Purposes of act. 


The purposes of the Public Health Emergency Response Act are to: 

A. provide the state of New Mexico with the ability to manage public health emergencies ina 
manner that protects civil rights and the liberties of individual persons; 

B. prepare for a public health emergency; and 

C. provide access to appropriate care, if needed, for an indefinite number of infected, exposed or or 
endangered people in the event of a public health emergency. 


History: Laws 2003, ch. 218, § 2. Compiler's notes, — This section was enacted by the 
Emergency clauses. — Laws 2003, ch. 218, § 21 con- legislature as part of Chapter 12, Article 10 NMSA 1978, 
tained an emergency clause and was approved April 6, but it was assigned to Article 10A by the compiler to sepa- 
2003. rate it from the State Civil Emergency Preparedness Act, 


12-10A-3. Definitions. 


As used in the Public Health Emergency Response Act: 

A. "attorney general" means the New Mexico attorney general; 

B. "court" means the district court for the judicial district where a public health emergency is 
occurring, the district court for Santa Fe county or, in the event that a district court cannot ad- 
equately provide Po eee a district court designated by the New Mexico supreme court; 

C. "director" or "state director" means the state director of homeland security and emergency 
management or the state director's designee; ; 

D. "health care supplies" means medication, durable medical equipment, instruments, linens 
or any other material that the state may need to use in a public health emergency, including sup- 
plies for preparedness, mitigation and recovery; 

E, "health facility" means: 

(1) a facility licensed by the state pursuant to the provisions of the Public Health Act; 
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(2) anonfederal facility or building, whether public or private, for-profit or nonprofit, that 
is Gai operated or designed to provide health services, medical treatment, nursing services, reha- 
bilitative services or preventive care; ' 

(3) a federal facility, when the appropriate federal entity provides its consent; or 
(4) the following po peraes when they are @ used for, or in connection with, health-related 
activities; 

(a) laboratories; 

(b) research facilities; 

(c) pharmacies; 

(d) laundry facilities; 

(e) health personnel training and lodging facilities; 

(f) patient, guest and health personnel food service facilities; and 

(g) offices or office buildings used by persons engaged in health care professions or 
services; : ¢ 

F. "isolation" means the physical separation for possible medical care of persons who are in- 
fected or who are reasonably believed to be infected with a threatening communicable disease 
or potential threatening communicable disease from non-isolated persons, to protect against the 
transmission of the threatening communicable disease to non-isolated persons; 

G. "public health emergency" means the occurrence or imminent threat of exposure to an ex- 
tremely dangerous condition or a highly infectious or toxic agent, including a threatening com- 
municable disease, that poses an imminent threat of substantial harm to the population of New 
Mexico or any portion thereof; ~ 

H. "public health official" means the secretary of health or the secretary's designee, including 
a qualified public individual or group or a qualified private individual or group, as determined by 
the secretary of health; 

I. "quarantine" means the precautionary physical separation of persons who have or may have 
been exposed to a threatening communicable disease or a potentially threatening communicable 
disease and who do not show-signs or symptoms of a threatening communicable disease, from 
non-quarantined persons, to protect against the transmission of the disease to non-quarantined 
persons; 

J. Secretary of health" means the secretary or the secretary's designee; 

_ K.. "secretary of public safety" means the secretary or the secretary's designee; and 

L. "threatening communicable disease" means a\disease that causes death or-great bodily 
harm that passes from one person to another and for which there are no means by which the pub- 
lic can reasonably avoid the risk of contracting the disease. "Threatening communicable disease" 
does not include acquired i immune deficiency syndrome or other infections caused by the human 
immunodeficiency \ virus. 


History: Laws 2003, ch. 218, § 3; 2007, ch. 291,.§ 23. The 2007 amendment, effective July 1, 2007, defined 


. Compiler's notes. — This section was enacted by the "director" as the state director of the homeland security 
legislature as part of Chapter 12, Article 10 NMSA 1978, and emergency management. 


but it was assigned to Article 10A by the compiler to sepa- 
rate it from the State Civil Emergency Preparedness Act. 


12-10A-4. Enhanced public health advisory. 


A. The governor, after consultation with the secretary of health, may issue an enhanced ‘public 
health advisory if the governor has reasonable cause to believe that a public health emergency 
may’ occur. 

B. The secretary of health may use powers and duties conferred vivder the Public Health Act 
[Chapter 24, Article 1 NMSA 1978] to investigate the conditions leading to the issuance of the 
enhanced public health advisory. © 

C. ' The enhanced public health advisory shall be broadly disseminated in English, Spanish and 
other appropriate languages to the impacted population. 
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History: Laws 2003, ch. 218, § 4. ts Compiler's notes. — This section was enacted by the 
Emergency clauses. — Laws 2003, ch. 218, § 21 con- legislature as part of Chapter 12, Article 10 NMSA 1978, 
tained an emergency clause and was approved April 6, but it was assigned to Article 10A by the compiler to sepa- 
2003. rate it from the State Civil Emergency Preparedness Act. 


12-10A-5. Declaring a state of public health emergency; terminating the 
emergency. 


A. Astate of public health emergency may be declared by the governor upon the occurrence of a 
public health emergency. Prior to a declaration of a state of public health emergency, the governor 
shall consult with the secretary of health. The governor shall authorize the secretary of health, the 
secretary of public safety and the director to coordinate a response to the public health emergency. 

B. Astate of public health emergency shall be declared in an executive order that specifies: 

(1) the nature of the public health emergency; 

(2) the political subdivisions or geographic areas affected by the public health emergency; 

(3) the conditions that caused the public health emergency; 

(4) the expected duration of the public health emergency, if less than thirty days; 

(5) the public health officials needed to assist in the coordination of a public health emer- 
gency response; and 

(6) any other provisions necessary to implement the executive order. ) 

C. A declaration of a state of public health emergency shall not abrogate any disease-reporting 
requirements set forth in the Public Health Act [Chapter 24, Article 1 NMSA 1978]. 

D. .A declaration of a state of public health emergency shall be terminated: 

(1) by the governor, after consultation with the secretary of health, upon determining that 
there is no longer a public health emergency; or 

(2) automatically after thirty days, unless renewed by the governor after consultation with 
the secretary of health. . 

E. Upon the termination of a state of public health emergency, the secretary of health shall 
consult with the secretary of public safety and the director to ensure public safety during termina- 
tion procedures, 


History: Laws 2003, ch, 218, § 5. the COVID-19 crisis are not authorized by the PHERA, 
Emergency clauses, — Laws 2003, ch. 218, § 21 con- ‘and therefore the PHERA’s penalty provision, 12-10A-19 
tained an emergency clause and was approved April’6, NMSA 1978, is inapplicable, and where petitioners filed 
2003. a petition for writ of superintending control and stay. to 
Compiler's notes. — This section was enacted by the resolve whether the emergency orders temporarily re- 
legislature as part of Chapter 12, Article 10 NMSA 1978, stricting business operations in response to the COVID- 
but it was assigned to Article 10A by the compiler to sepa- 19 pandemic are authorized by and enforceable under the 
rate it from the State Civil Emergency Preparedness Act. PHERA, the New Mexico supreme court granted the writ 


of superintending control, concluding that the legislature, 


ANNOTATIONS through the PHERA, authorized petitioners to respond 
Valid enforcement of public health emergency or- to a public health emergency through measures includ- 
ders. — Where governor Michelle Lujan Grisham issued ing the secretary of health’s emergency orders temporar- 
an executive order that a public health emergency existed ily restricting business operations, and petitioners may 
in New Mexico due to the spread of COVID-19, invoked therefore utilize the PHERA’s civil administrative penalty 
her powers under the All Hazard Emergency Manage- provision to enforce the secretary of health’s emergency 
ment Act (AHEMA), §§ 12-10-1 to 12-10-10 NMSA 1978, orders restricting business operations. Grisham vu. Reeb, 
and declared a public health emergency under the Public 2021-NMSC-006. é 
Health Emergency Response Act (PHERA), §§ 12-10A-1 Public health order was not ultra vires or arbi- 
to 12-10A-19 NMSA 1978, pursuant to 12-10A-5 NMSA trary and capricious. — Where, following the secretary 
1978, and where the secretary of the New Mexico depart- of the department of health’s (secretary) reinstatement of 
ment of health, citing the governor's executive orders, the a ban on indoor dining, pursuant to an emergency health 
PHERA, the Public Health Act (PHA), §§ 24-1-1 to 24-1- order issued to combat the spread of the coronavirus in 
41 NMSA 1978, the Department of Health Act, §§ 9-7-1 New Mexico, six food and drink establishments (real par- 
to 9-7-18 NMSA 1978, and inherent constitutional pow- ties in interest) filed an application in the district court 
ers, issued a series of public health emergency orders seeking a temporary restraining order (TRO) and a pre- 
which restricted mass gatherings and the operations of liminary and permanent injunction against governor Lu- 
certain businesses, requiring some to close entirely, and jan Grisham and the secretary, claiming that the indoor 
where approximately fourteen small businesses and dining ban is ultra vires and not enforceable and is unrea- 
business owners, the real parties in interest, filed suit sonable, arbitrary and capricious, and where the district 
against petitioners seeking declaratory relief to the effect court issued a temporary restraining order restraining 
that the secretary of health’s emergency orders during governor Lujan Grisham and the secretary from enforcing 


the restrictions imposed upon restaurants and breweries, 
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and where petitioners filed an emergency petition for a 
writ of superintending control and stay of the TRO, the 
New Mexico supreme court, taking judicial notice of the 


serious health risks posed by COVID-19, a highly conta- * 


gious and potentially fatal disease, the disease’s transmis- 
sion within New Mexico, and the emergency orders issued 
by governor Lujan Grisham and the'secretary, held that 
it was within the secretary’s statutory authority to issue 
the public health order banning indoor dining, because 
the public health order does not infringe on the legislative 


PUBLIC HEALTH EMERGENCY RESPONSE 


12-10A-7 


branch by imposing through executive order substantive 
policy changes in an area of law reserved to the legisla- 
ture, and the unique risks of indoor dining and the in- 
creased COVID-19 cases among New Mexico restaurant 
staff during the, time period when indoor dining restric- 
tions were relaxed show a real and. substantial relation 
between the public health order’s temporary prohibition 
and object of controlling and suppressing the spread of 
COVID-19. Lujan Grisham v. Romero, :2021-NMSC-009, 


12-10A-6. (Spedial powers during a public health emergency. 


A. -In order to protect the health, safety and welfare of the people in the state soxinke a public 
health emergency, the secretary of health, in coordination with the secretary of public safety and 


_ the director, may: 


(1) utilize, secure or evacuate health care facilities for public use; and 
(2) inspect, regulate or ration health care supplies as provided in Subsection B of this sec- 


tion. 


B. Ifa public health emergency results in a statewide or regional shortage of health care sup- 
plies, the secretary of health may control, restrict and regulate the allocation, sale, dispensing or 
distribution of health care supplies. 

C. The state medical investigator, after consultation with the secretary of health, the secretary 
of public safety, the director and the chair of the board of funeral services, may implement and 
enforce measures to provide for the safe disposal of human remains that may be reasonable and 
necessary to respond to a public health emergency. The measures may include special provisions 
for embalming, burial, cremation, interment, disinterment, transportation and disposal of human 
remains. To the extent possible, the religious, cultural, family and individual beliefs of a deceased 
person or of the family of a deceased person shall be considered when disposing of human remains. 


History: Laws 2008, ch. 218, § 6; 2012, ch. 48, § 1. 

Compiler's notes. — This section was enacted by the 
legislature as part of Chapter 12, Article 10 NMSA 1978, 
but it was assigned to Article 10A by the compiler to sepa- 


The 2012 amendment, effective July 1, 2012, changed 
the name of the board of thanatopractice to the board of 
funeral services and in Subsection C, in the first sentence, 
after "chair of the board of", deleted "thanatopractice" and 
added "funeral services". 


rate it from the State Civil Emergency Preparedness Act. 


12-10A-7.. Procedures for isolation or quarantine of persons. 


A. Except as provided in Section 9 [12-10A-9 NMSA 1978] of the Public Health Emergency 
Response Act, before isolating or quarantining a person during a declared public health emer- 
gency, the secretary of health shall apply for and obtain a written, ex parte order from a court that 
authorizes the isolation or quarantine. Notice of the application for the ex parte order shall be 
given, unless it clearly appears from specific facts shown that immediate and irreparable injury, 
loss or damage will result before an affected person can be heard in opposition to the application. 
The evidence or testimony in support of the application may be presented or taken by telephone, 
facsimile transmission, video equipment or other method of electronic communication. The court 
shall grant the application for an ex parte order upon finding that clear and convincing evidence 
exists to believe isolation or quarantine is warranted to respond to the public health emergency. 

B. The ex parte order shall: 

' (1) state the specific facts justifying isolation or quarantine; 

(2) state the persons, group or class of persons affected by the ex parte order; 

(3) state that the persons being isolated or quarantined have a right to a court hearing 
under the Public Health Emergency Response Act and a right to be represented by counsel at the 
hearing; and 

(4) be served as soon as practicable to persons isolated or quarantined. 

-C. The secretary of health shall coordinate with the secretary of public safety and the direc- 
tor regarding execution of the ex parte order. The ex parte order shall be posted in a public and 
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accessible place. If'individual notice is not feasible, the secretary of health, the secretary of public 
safety and the director shall use the best means available to ensure that a person sue to. the ex 
parte order is informed of the order and his rights. 

D.: A-person who is isolated or quarantined may request a court Hearing pursuant’ to Section°10 
[12-10A-10 NMSA.1978] of the Public Health Emergency Response Act at any time before the 
expiration of the ex parte order. A person shall not be isolated or quarantined pursuant to an ex 
parte order for longer than five days without a court hearing to’ determine whether isolation or 
quarantine should continue. 

E. The isolation or quarantine of a person shall terminate Pees Ronen on the expiration 
date of a court order authorizing isolation or quarantine, or before the expiration date of the court 
order, upon notice to the court, if the secretary of health aS that isolation or quarantine i is 
no longer necessary to protect the public. 


“History Laws 2008, ch, 218, § 7. Compiler's notes. — This section was enactéd by the 


Emergency clauses. Laws 2003, ch. 218, § 21 con- legislature as part of Chapter 12, Article 10 NMSA 1978, 
tained an emergency clause and was approved April 6, but it was assigned to Article 10A by the compiler to sepa- 
2003. rate it from the State Civil Emergency Preparedness Act. 


12-10A-8. Isolation.or quarantine authorized; protection of a person 
isolated or quarantined. 


A. The secretary of health may. isolate or quarantine a person as necessary during a public 
health emergency, using the procedures set forth in the Public Health Emergency Response Act. 

B... The secretary of health, the secretary of public safety, the director and anyone acting under 
the secretaries’ or the director's authority, when isolating or quarantining a person during a public 
health emergency, shall ensure that: 

(1), isolation or quarantine shall be by the least.restrictive means necessary to protect 
against the spread of a threatening communicable disease or a potentially threatening communi- 
cable disease to others and may include confinement to a private home or other private or public 
premises; 

(2) isolated persons are confined sanitrately from a Gaialerbeliad persons; 

(3). the health status of an isolated or quarantined person is monitored regularly to deter- 
mine if he requires continued isolation or quarantine. To adequately address emergency health 
situations, an isolated or quarantined person shall be given a reliable means to communicate 
twenty-four hours a day with health officials and to summon emergency health services; 

(4). if a quarantined person subsequently becomes infected or is reasonably believed to be 
infected with a threatening communicable disease or a potentially threatening communicable dis- 
ease, he shall be isolated pursuant to the provisions of the Public Health Act [Chapter 24, Article 
1 NMSA 1978] or the Public Health Emergency Response Act; 

(5) the needs of a person isolated or quarantined be addressed in a systematic and orderly 
manner, including the provision of adequate food, clothing, shelter, sanitation, and to the extent of 
available resources, appropriate medication and treatment, medical care and mental health care; 

(6) there are methods of communication available to a person placed in isolation or quar- 
antine so that he may communicate with others, including family members, household members, 
legal representatives, advocates and the media. Accommodations shall also be made for religious 
worship or practice and updates on the status of the public health emergency, as available; _ 

(7) the premises used for isolation or quarantine are maintained in a safe and hygienic 
manner and are designed to minimize the likelihood of further transmission of infection or other 
injury to other persons who are isolated or quarantined; and 

(8) to the extent feasible, forms are provided to a person in isolation. or quarantine that 
document the person's consent or objection to the isolation or quarantine. 

C. Aperson isolated or quarantined pursuant to the provisions of the Public Health Emergency 
Response Act has the right to refuse medical treatment, testing, physical or mental examination, 
vaccination, specimen collections and preventive treatment programs. A person who has been di- 
rected by the secretary of health to submit to medical procedures and protocols because the person 
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is infected with, reasonably believed to be infected with, or exposed to'a threatening communicable 
disease and who refuses to submit to the procedures and protocols may be subject to continued 
isolation or quarantine pursuant to the provisions of the Public Health Emergency Response Act. 

D. A person not authorized by the secretary of public safety, the secretary of health or the direc- 
tor shall not enter an isolation or quarantine area. If, by reason of an unauthorized entry into an 
isolation or quarantine area, a person poses a danger to public health, the person may be subject to 
isolation or quarantine pursuant to the provisions of the Public Health Emergency Response Act. 

E. A household or family member of a person isolated or quarantined has a right to choose to 
enter an isolation or quarantine area. The secretary of public safety, the secretary of health or the 
director shall permit the household or family member entry into the isolation or quarantine area if 
the household or family member signs a consent form stating that the member has been informed 
of the potential health risks, isolation and quarantine guidelines and the consequences of entering 
the area. The household or family member shall not hold the state of New Mexico responsible for 
any consequences by reason of entry into the isolation or quarantine area. A household or family 
member who enters the area, at the discretion of the public health official, may be subject to isola- 
tion or quarantine pursuant to the provisions of the Public Health Emergency Response Act. 


History: Laws 2003, ch. 218, § 8. Compiler's notes. — This section was enacted by the 


Emergency clauses. — Laws 2003, ch. 218, § 21 con- legislature as part of Chapter 12, Article 10 NMSA 1978, 
tained an emergency clause and was approved April 6, but it was assigned to.Article 10A by.the compiler to sepa- 


2003. rate it from the State Civil Emergency Preparedness Act. 


12-10A-9. Temporary hold upon secretary's order. 


A. Ifthe secretary of health makes a finding that a delay in isolating or Se ieranaearie a person 
will significantly jeopardize the secretary's ability to prevent or limit the transmission of a threat- 
ening communicable disease, then the secretary of health may, by public health order, isolate or 
quarantine a person without first obtaining a written, ex parte order from a court. 

B. Following the imposition of isolation or quarantine pursuant to Subsection A of this section, 
the secretary of health, within twenty-four hours of the imposition, shall apply for an ex parte 
order that authorizes the isolation or quarantine and shall follow the procedures and meet the 
standards set forth in Sections 7, 8 and 10 [12-10A-7, 12-10A-8 and 12-10A-10 NMSA 1978] of the 
Public Health Emergency Response Act. 

C. Ina subsequent application to a court, the secretary of health shall present facts in support 
of the need to issue a temporary hold before obtaining the ex parte order oe the court that au- 
thorizes the isolation or quarantine. 


History: Laws 2003, ch. 218, § 9. Compiler's notes. — This section was enacted by the 
Emergency clauses. — Laws 2003, ch, 218, § 21 con- legislature as part of Chapter 12, Article 10 NMSA 1978, 
tained an emergency clause and was approved April 6, but it was assigned to Article 10A by the compiler to sepa- 


2003. rate it from the State Civil Emergency Preparedness Act. 


12-10A-10, Court hearing to contest isolation or quarantine. 


A. A person who is isolated or quarantined under a temporary hold, ex parte order or court or- 
der may petition the court to contest the temporary hold, ex parte order or court order at any time 
prior to the expiration of the temporary hold, ex parte order or court order. If a petition is filed, the 
court shall hold a hearing within three business days after the date of the filing. The filing of a pe- 
tition for a hearing does not stay an order of isolation or quarantine. At the hearing, the secretary 
of health shall offer clear and convincing evidence that the isolation or quarantine is warranted to 
respond to a public health emergency. 

B. If the secretary of health wishes to extend an order for isolation or quarantine past the 
period of time stated in the temporary hold, ex parte order or court order, the secretary of health 
shall petition the court for an extension. Notice of the hearing shall be served to every person who 
is isolated or quarantined at least three days prior to the hearing. If it is not feasible to provide 
individual notice to every person isolated or quarantined, a copy of the notice shall be posted in a 
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public and accessible place, using the best means available to ensure that every: petson subject to 
the order is informed of the order and their rights. 

C. The hearing notice shall contain: 

(1) .the date, time and place of the bisrings 

(2) the grounds upon which continued isolation or quarantine is sought; 

(8). -the person: s right to appear at the hearing; and 

(4). the person's right to counsel, including the right, if indigent, to be heprenented by coun- 
sel designated by the court. 

D. The court may order.an extension of the isolation or Pusrandisin if it finds, by clear and con- 
vincing evidence, that there is an imminent health threat to others if the isolation or quarantine 
is terminated. .-. 

E, In no case shall the isolation or darantine continue oa cas ia than thirty days from the date 
of a court order, unless the secretary of health petitions the court for an extension pursuant to the 
standards and procédures set forth in this section. 

F. Upon notice toa court by the secretary of health that the ein itive hatwreewer s isolation 
or quarantine no longer exist, the court shall issue an order terminating the isolation or quar- 
antine. 


History: Laws 2003, ch. 218, § 10. Compiler's notes. — This section was enacted by the 


Emergency clauses. — Laws 2003, ch. 218, § 21 ¢ con- legislature as part of Chapter 12, Article 10 NMSA 1978, 
tained an emergency clause and: was approved April 6, but it was assigned to Article 10A by the compiler to sepa- 
2003. rate it from the State Civil Emergency Preparedness Act. 


12-10A-11. Hearing on conditions of isolation and quarantine. 


A. .A person who is isolated or quarantined may request a-hearing in court, as provided in 
Section 10 [12-10A-10 NMSA 1978] of the Public Health Emergency. Response Act, for remedies 
regarding treatment or the terms and condition of the isolation or quarantine. 

B.. Upon receiving a request for a hearing pursuant to this section, the court shall fix a date for 
a hearing within seven days of the court's receipt of the request, 

C.. A request for a.hearing does not alter an order for isolation or quarantine. If the colt finds 
thatthe isolation or quarantine of a person is not in compliance with the provisions of the Pub- 
lic Health Emergency Response Act, the court may fashion remedies appropriate to the circum- 
stances of the public. health emergency. « 


History: Laws 2008, ch. 218, § 11. | Compiler's notes. — This section was enacted by 


Emergency clauses. — Laws 2003, ch. 218, § 21 con- the legislature as part of Chapter 12, Article 10 NMSA 
tained an emergency clause and was approved April 6, 1978, but it was assigned to Article 10A by the compiler 
2003. to separate it from the State Civil Emergency Prepared- 

; ness Act. 


12-10A-12. Medical examination and testing. 


A. During a state of public health emergency, medical examinations or tests may be performed 
by a qualified person authorized by the secretary of health to provide medical examinations or 
tests. 

B.. The secretary of health may isolate or quarantine a person whose refusal of medical ex- 
amination or testing results in uncertainty regarding whether the person has been exposed to or 


is infected with a threatening communicable disease or otherwise reasonably poses a danger to 
public health. 


History: Laws 2008, ch. 218, § 12. Compiler's notes. — This section was, enacted by 
Emergency clauses. — Laws 2008, ch. 218, § 21 con- the legislature as part of Chapter 12, Article 10 NMSA 
tained an emergency clause and’ was hie Be April 6, . 1978, but it was assigned to Article 10A by the compiler 
2003. to separate it from the State Civil Emergency Prepared- 
ness Act. 
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12-10A-13. Vaccination and treatment. 


A. During a state of public health emergency, a qualified person caper by. the secretary of 
health may vaccinate persons to prevent infection by a threatening communicable disease and to 
protect against the spread of that.disease. 

B. To protect against the spread of a threatening communicable disease, the secretary of health 
may isolate or quarantine a person who is unable or unwilling for reasons of health, religion or 
conscience to undergo vaccination pursuant to the standards and procedures set. forth in the Pub- 
lic Health Emergency Response Act. ' 

C. A qualified person authorized by the secretary of health may vaccinate a minor.less than 
eighteen years. of age, unless the minor or the minor's duly authorized representative presents a 
certificate issued by a duly licensed physician or an advanced practice registered nurse, certified 
nurse-midwife or physician assistant working within that person's scope of practice that states 
that the minor's physical condition is such that the vaccination would seriously endanger the mi- 
nor's life or health. 

D. During a state of public health emergency, in order to provide treatment to a person who is 
exposed to or infected with a threatening communicable disease: 

(1) treatment may be administered by a public health official; 

(2). treatment shall be approved pursuant to appropriate regulations promulgated by the 
federal food and drug administration; and 

(3). the secretary of health may isolate or quarantine a person who is unable or unwilling, 
for reasons of health, religion or conscience, to undergo treatment pursuant to the standards and 
procedures set forth in the Public Health Emergency Response Act. 


registered nurse, certified nurse-midwife or physician as- 
sistant working within that person's scope of practice", 
and after "seriously endanger", deleted "his" and added 


History: Laws 2008, ch. 218, § 13; 2015, ch. 116, § 2. 
Compiler's notes. — This section was enacted by the 
legislature as part of Chapter 12, Article 10 NMSA 1978, 


but it was assigned to Article 10A by the compiler to sepa- 
rate it from the State Civil Emergency Preparedness Act, 

The, 2015 amendment, effective June 19, 2015, 
amended the Public Health Emergency Response Act 
to allow certain health care professionals other than li- 
censed physicians who may authorize a minor's exemp- 
tion from vaccination by certifying that vaccination would 
endanger the minor's life or health; in Subsection C, after 
"the minor or", deleted "his" and added "the minor's", after 
"duly licensed physician", added "or an advanced practice 


12-10A-14. Immunity. 


"the minor's 

Temporary provisions. — Laws 2015, ch. 116, § 16 
provided that by January 1, 2016, every, cabinet secre- 
tary, agency head and head of a political subdivision of 
the state shall update rules requiring an examination by, 


‘a certificate from or a statement of a licensed’ physician 


to also accept such examination, certificate or, statement 
from an advanced practice registered nurse, certified 
nurse-midwife or physician assistant working within that 
person's scope of practice. 


During a state of public health emergency, the state, its political subdivisions, the governor, the 
secretary of health, the secretary of public safety, the director or any other state or local: officials 
or personnel who assist during the public health emergency are liable for the death of a person, 
injury to a person or damage to property, only to the extent permitted in the Tort Claims Act [41- 
4-1 through 41-2-27 NMSA 1978], as a result of complying-with the pREHSRe of the Public'Health 
Emergency Response Act ora rule adopted pursuant to that act. 


History: Laws 2008, ch. 218, § 14. 

Emergency clauses. — Laws 2003, ch, 218, § 21 con- 
tained an emergency clause and was approved April 6, 
2008. } 


Compiler's notes. — This section was enacted by the 
legislature as part of Chapter 12, Article 10 NMSA 1978, 
but it was assigned to Article 10A by the compiler to sepa- 
rate it from the State Civil Emergency Preparedness Act, 


12-10A-15. Compensation. 


A. The state shall pay just compensation to the owner of health care supplies, a health facility 
or any other property that is lawfully taken or appropriated by the secretary of health, the secre- 
tary of public safety or the director for temporary or permanent use during a public health emer- 
gency. The amount of compensation due shall be calculated in the same manner as compensation 
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due for taking of property pursuant to nonemergency eminent domain procedures, as provided by 
the Eminent Domain Code [42A-1-1 through 42A-1-33 NMSA 1978]; provided that the amount of 
compensation calculated shall include lost revenues and expenses incurred due to the taking or 
appropriating of property, including a health facility. 

B. The attorney general shall make a preliminary determination of whether or not compensa- 
tion is due to an owner of health care supplies, a health facility or any other property. The owner 
may appeal the preliminary determination pursuant to rules promulgated by the attorney gen- 
eral. The rules shall include the owner's right to speak at the appeal and the owner's right to pres- 
ent facts pertinent to the appeal to a hearing officer appointed by the attorney general. A record 
shall be made of the hearing. The hearing officer shall preside over and take evidence at a hearing 
held pursuant to this section. The hearing officer shall prepare and submit to the attorney general 
a summary of the evidence taken at the hearing. The hearing officer shall also submit proposed 
findings of fact to the attorney general. The attorney general shall render a decision that sets forth 
the amount of compensation, if any, due to the owner. The attorney general's decision shall include 
findings of fact and conclusions of law. 

C. A decision made by the attorney general pursuant to this section shall be subject to an ap- 
peal to the district court, pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 

D. To the extent practicable and consistent with protection of public health, the attorney 
general, prior to the taking or appropriating of property, shall institute civil proceedings against 
the property to be taken or appropriated in accordance with the Eminent Domain Code, other 
applicable laws, court rules or rules the courts may develop during a state of public health emer- 
gency. 


History: Laws 2003, ch. 218, § 15. Compiler's notes. — This section was enacted by the 


Emergency clauses. — Laws 2003; ch. 218, § 21 con- legislature as part of Chapter 12, Article 10 NMSA 1978, 
tained an emergency clause and was approved April 6, but it was assigned to Article 10A by the compiler to sepa- 
2008. rate it from the State Civil Emergency Preparedness Act. 


12-10A-16. Job protection for a person who is isolated or quarantined. 


An employer or an agent of an employer shall not discharge from employment a person who is 
placed in isolation or quarantine pursuant to the provisions of the Public Health Emergency Re- 
sponse Act. . 


History: Laws 2008, ch. 218, § 16. Compiler's notes. — This section was enacted by the 
Emergency clauses, — Laws 2003, ch, 218, § 21 con- legislature as part of Chapter 12, Article 10 NMSA 1978, 
tained an emergency clause and was approved April 6, but it was assigned to Article 10A by the compiler to sepa- 
2003. rate it from the State Civil Emergency Preparedness Act. 


12-10A-17. Rulemaking. 


The secretary of public safety, the secretary of health, the state director and, where appropriate, 
other affected state agencies in consultation with the secretaries and state director, shall promul- 
gate and implement rules that are reasonable and necessary to implement and @ffectuate the 
Public Health Emergency Response Act. 


History: Laws 2008, ch. 218, § 17; 2007, ch. 291, § 24. to separate it from the State Civil Emergency Prepared- 
Compiler's notes, — This section was enacted by ness Act. 
the legislature as part of Chapter 12, Article 10 NMSA The 2007 amendment, effective July 1, 2007, defined 
1978, but it was assigned to Article 10A by the compiler director as the state director of homeland security. 


12-10A-18. Memorandum of understanding; Indian pueblos or tribal 
entities, 


The secretary of public safety, the secretary of health, the director and, when appropriate, other 
state agencies in consultation with the secretary of health and the secretary of public safety, may 
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enter into a memorandum of understanding with an Indian pueblo or tribal entity within the state 
of New Mexico in order to effectuate the purposes, procedures and standards set forth in the Pub- 
lic Health Emergency Response Act. 


History: Laws 2008, ch. 218, § 18. Compiler's notes. — This section was enacted by the 
Emergency clauses. — Laws 2003, ch. 218, § 21 con- legislature as part of Chapter 12, Article 10 NMSA 1978, 
tained an emergency clause and was approved April 6, but it was assigned to Article 10A by the compiler to sepa- 
2008. rate it from the State Civil Emergency Preparedness Act. 


12-10A-19, Enforcement; civil penalties, 


A. The secretary of health, the secretary of public safety or the director may enforce the provi- 
sions of the Public Health Emergency Response Act by imposing a civil administrative penalty of 
up to five thousand dollars ($5,000) for each violation of that act. A civil administrative penalty 
may be'imposed pursuant to a written order issued by the secretary of health, the secretary of pub- 
lic safety or the director after a hearing is held in accordance with the rules promulgated pursuant 
to the provisions of Section 12-10A-17 NMSA 1978. 

B. The provisions of the Public Health Emergency Response Act shall not be construed to limit 
specific enforcement powers enumerated in that act. 

C. The enforcement authority provided pursuant to the provisions of the Public Health Emer- 
gency Response Act is in addition to other remedies available against the same conduct under the 
common law or other statutes of this state. 


History: Laws 20038, ch, 218, § 19; 2005, ch. 22, § 3. measures including the secretary of health’s emergency 
Compiler's notes. — This section was enacted by the orders temporarily restricting business operations, and 
legislature as part of Chapter 12, Article 10 NMSA 1978, ° petitioners may therefore utilize the PHERA’s civil ad- 
but it was assigned to Article 10A by the compiler to sepa- ministrative penalty provision to enforce the secretary 
rate it from the State Civil Emergency Preparedness Act. of health’s emergency orders restricting business opera- 
The 2005 amendment, effective July 1, 2005, restated tions. Grisham v, Reeb, 2021-NMSC-006,. 


the statutory reference as Section 12-10A-17 NMSA 1978. Public health order was not ultra vires or arbi- 
; trary and capricious. — Where, following the secretary 
ANNOTATIONS of the department of health’s (secretary) reinstatement 

Valid enfor t of public health. of a ban on indoor dining, pursuant to an emergency 
Hive: Pe iete saverntt Michelle Lava ithe te health order issued to combat the spread of the corona- 
sued an executive order that a public health emergency virus in New Mexico, six food and drink establishments 
existed in New Mexico due to the spread of COVID-19, in- (real parties in interest) filed an application in the dis- 
voked her powers under the All Hazard Emergency Man- trict court seeking a temporary restraining order (TRO) 


agement Act (AHEMA), §§ 12-10-1 to 12-10-10 NMSA and a preliminary and permanent injunction against 
1978, and declared a public health emergency under the governor Lujan Grisham and the secretary, claiming that 


Public Health Emergency Response Act (PHERA), §§ 12+ the indoor dining ban is ultra vires and not enforceable 
10A-1 to 12-10A-19 NMSA 1978, pursuant to 12-10A-5 and is unreasonable, arbitrary and capricious, and where 
NMSA 1978, and where the secretary of the New Mexico the district court issued a temporary restraining order 
department of health, citing the governor’s executive or- restraining governor Lujan Grisham and the secretary 
ders, the PHERA, the Public Health Act (PHA), §§ 24-1-1 from enforcing the restrictions imposed upon restaurants 
to 24-1-41 NMSA 1978, the Department of Health Act, and breweries, and where petitioners filed an emergency 
8§ 9-7-1 to 9-7-18 NMSA 1978, and inherent constitu- petition for a writ of superintending control and stay of 


the TRO, the New Mexico supreme court, taking judicial 
notice of the serious health risks posed by COVID-19, a 
highly contagious and potentially fatal disease, the dis- 
ease’s transmission within New Mexico, and the emer- 
gency orders issued by governor Lujan Grisham and the 
secretary, held that it was within the secretary’s statu- 
tory authority to issue the public health order banning 


tional powers, issued a series of public health emer- 
gency orders which restricted mass gatherings and the 
operations of certain businesses, requiring some to close 
entirely, and where approximately fourteen small busi- 
nesses and business owners, the real parties in interest, 
filed suit against petitioners seeking declaratory relief to 
the effect that the secretary of health’s emergency orders 


during the COVID-19 crisis are not authorized by the indoor dining, because the public health order does not 
PHERA, and therefore the PHERA’s penalty provision, infringe on the legislative branch by imposing through 
12-10A-19 NMSA 1978, is inapplicable, and where peti- executive order substantive policy changes in an area of 


law reserved to the legislature, and the unique risks of 


i filed tition fe it of intendi trol 
jdonsas Sled, a pelition Son. weitof superintanding contre indoor dining and the increased COVID-19 cases among 


and stay to resolve whether the emergency orders tem- : . ; : 
porarily restricting business operations in response to New Mexico restaurant staff during the time period when 


the COVID-19 pandemic are authorized by and enforce- indoor dining restrictions were relaxed show a real and 
able under the PHERA, the New Mexico. supreme court | substantial relation between the public health order’s 
granted the writ of superintending control, concluding temporary prohibition and object of controlling and sup- 


that the legislature, through the PHERA, authorized pe- pressing the a Hs of COVID-19, Lujan Grisham v. 
titioners to respond to a public health emergency through Romero, 2021-NMSC-009. 
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12-10B-1 MISCELLANEOUS PUBLIC AFFAIRS MATTERS 12-10B-3 


ARTICLE 10B 
hitiaefate Mutual Aid 

Sec. , Sec. . 
12-10B-1. Short title. . 12-10B-5. Request for aid. pe 
12-10B-2. Definitions. 12-10B-6. Limitation on aid; command and control. 
12-10B-8. Committee created; membership; meetings; 12-10B-7. Portability of bona fides, 

duties; expenses. 12-10B-8. Reimbursement; dispute resolution. 
12-10B-4. Intrastate mutual aid system; initial partici- 12-10B-9. Benefits. 

pation; withdrawal. 12-10B-10. | Liability. 


12-10B-1. Short title. 
This act [12-10B-1 through 12-10B-10 NMSA 1978] may be cited as the "Intrastate Mutual Aid Act". 


History: Laws 2006, ch. 97, § 1. Emergency clause. — Laws 2006, ch. 97, ‘§ 1 con- 
tained an emergency clause and was approved March 7, 
2006. 


12-10B-2. Definitions. 


As used in the Intrastate Mutual Aid Act: 

A. "committee" means the intrastate mutual aid committee; 

B. "disaster" means the occurrence or imminent threat of widespread or severe damage, injury 
or loss of life or property resulting from a natural or artificial cause, including tornadoes, wind- 
storms, snowstorms, wind-driven water, high water, floods, earthquakes, landslides, mudslides, 
voleanic action, fires, explosions, air or water contamination, blight, droughts, infestations, riots, 
sabotage, hostile military or paramilitary action, disruption of state services, accidents involving 
radioactive or hazardous materials, bioterrorism or incidents involving weapons of mass destruc- 
tion; 

C. "emergency"; means the imminent threat of a disaster causing immediate peril’ to life or 
property that timely action can avert or minimize; 

D. "member jurisdiction" means the state, through the office of the governor or the governor's 
designee, a political subdivision or an Indian nation, tribe or pueblo that parities in the sys- 
tem; 

E. "political subdivision" means'a Buty or a municipality; and 

F. "system" means,the intrastate mutual aid system. 


History: Laws 2006, ch.'97, § 2. Emergency clause. — Laws 2006, ch. 97, § -11-con- 
tained an emergency clause and was approved March 7, 
2006. 
me EG 


12-10B-3. acura created; membership; meetings, 
duties; expenses. 


A. The "intrastate mutual aid committee" is created: The committee shall consist of eleven 
members appointed by the governor, including a representative of the department of public safety 
and the governor's homeland ‘security advisor who shall be a permanent member and the presid- 
ing officer of the committee. The members shall represent emergency management and response 
disciplines, political subdivisions and, if participating, Indian nations, tribes or pueblos. Appoint- 
ments shall be made for terms expiring four years from the date of appointment. The committee 
shall elect from among its members a vice-presiding officer and any other officers the committee 
deems appropriate. The committee shall meet at least annually and may meet at the call of the 
presiding officer or as otherwise called by'seven of its members. The committee shall be attached 
to the department of public safety for administrative purposes only. 
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12-10B-4 INTRASTATE MUTUAL AID 12-10B-4 


B. The committee shall: . 
(1) review the progress and status of intrastate mutual aid; 
(2) assist in developing methods to track and evaluate activation of the system; 
(3) examine issues facing member jurisdictions in the implementation of intrastate mu- 
tual aid; 
(4) develop, adopt and disseminate comprehensive guidelines and procedures that address 
the following: 
(a) projected or anticipated costs of establishing and maintaining the system; 
(b) checklists for requesting and providing intrastate mutual aid; 
(c) record keeping for member jurisdictions; and 
(d) procedures for reimbursing the actual and legitimate expenses of a member juris- 
diction that responds to a request for aid through the system; and 
(5) adopt other guidelines or procedures considered necessary by the committee to imple- 
ment an effective and efficient system. 
C. Members of the committee shall not be paid for participating in ‘committee meetings and 
activities; however: : 
(1) members representing the state, its agencies or political subdivisions shall receive per 
diem and mileage expenses as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 
NMSA 1978] paid by their sponsors; 
(2) members representing the private sector shall receive per diem and mileage expenses 
as provided in the Per Diem and Mileage Act paid by the department of public safety; and 
(3) members representing Indian nations, tribes or pueblos may be compensated or reim- 
bursed as provided by the tribal government they represent. 


History: Laws 2006, ch. 97,83. Emergency clause. — Laws 2006, ch. 97, § 11 con- 
tained an emergency clause and was approved March 7, 
2006. 


12-10B-4. Intrastate mutual aid system; initial participation; 
withdrawal. 


A. The "intrastate mutual aid system" is created. The system, pursuant to the Intrastate Mu- 
tual Aid Act, is composed of and may be described as: 

(1) member jurisdictions and action taken by a member jurisdiction; 

(2) the committee and action taken by the committee; 

(8) guidelines and procedures; 

(4) action taken with respect to requesting aid for an emergency or disaster; and 

(5) action taken with respect to responding to a request for aid for an emergency or disas- 
ter. ; 

B. The state and, except as provided in Subsection D of this section, every political subdivision 
of the state is part of the system. 

C.. An Indian nation, tribe or pueblo located within the boundaries of the state may become a 
member jurisdiction upon: 

(1) adoption by the tribal government of a resolution declaring the tribe's desire to be a 
member jurisdiction and to comply with the provisions of the Intrastate Mutual Aid Act and the 
guidelines and procedures adopted by the committee; and 

(2) . receipt by the emergency planning and coordination bureau of the wane of pub- 
lic safety of a copy of the resolution. 

D. A member jurisdiction other than the state may siee not to participate in or to withdraw 
from the system upon: 

(1). adopting a resolution or ordinance declaring that the member hiviudotiog elects not to 
participate in or to withdraw from the system; and 

(2) receipt by the emergency planning and coordination bureau of the department of pub- 
lic safety of a copy of the resolution or ordinance, 
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12-10B-5 MISCELLANEOUS PUBLIC AFFAIRS MATTERS 12-10B-7 


E. This section does not preclude a member jurisdiction from entering into any other agree- 
ment with another political subdivision or Indian nation, tribe or pueblo, to the extent provided 
by law, and does not: affect any other agreement to which a political subdivision is a party or may 
become a party. 


History: Laws 2006, ch. 97, § 4. Emergency clause. — Laws 2006, ch. 97, § 11 con- 


tained an emergency clause and was approved March 7, 
2006, 


12-10B-5. Request for aid. 


A. Amember jurisdiction may request aid from another member jurisdiction; 
(1) to prevent, mitigate, respond to or recover from an emergency or disaster; or 
(2) in concert with drills or exercises between member jurisdictions. 
B. A request for aid shall be made by or through the presiding officer of the governing body of 
a member jurisdiction or the chief executive officer or the officer's designee of a member jurisdic- 
tion. A request may be verbal or in writing. If the request is verbal, it shall be confirmed in writing 
within thirty days of the date on which the request was made. | : 


History: Laws 2006, ch. 97, § 5. Emergency clause. — Laws 2006, ch. 97, § 11 con- 
. tained an emergency clause and was approved March 7, 
f } OFA @O0EA Sz 


12-10B-6. Limitation on aid; command and control. 


A member jurisdiction that responds to a request to provide aid to prevent, mitigate, respond to 
or recover from an emergency or disaster or in drills or exercises is subject to the following condi- 
tions: 

A. a member jurisdiction that responds to a request for aid may withhold resources to the ex- 
tent necessary to provide reasonable protection and services for that hile BH member jurisdic- 
tion; 

B. the personnel of a responding member jurisdiction are under: 

~(1) the command and control of the responding member jurisdiction for purposes that i in- 
clude medical protocols, standard operating procedures and other protocols; and 

(2) the operational control of the appropriate officials of the member jurisdiction receiving 
aid; and 

C. the assets and equipment of a responding member jurisdiction are under: 

(1) the command and control of the responding member jurisdiction; and 
(2) the operational control of the appropriate officials of the member jurisdiction receiving 


aid. 
History: Laws 2006, ch. 97, § 6. Emergency clause. — Laws 2006, ch. 97, § 11 con- 
tained an emergency clause and was approved March 7, 
2006, eo 


12-10B-7. Portability of bona fides. — 


If a person holds a license, certificate, permit or similar documentation that evidences the per- 
son's qualifications in a professional, mechanical or other oe and she aid of the papas is re- 
quested by a member jurisdiction, the person is: 

A. considered to be licensed, certified, permitted or oterias documented in the EN RERES juris- 
diction that requests aid for ths duration of the emergency or disaster or of the drilis: or exercises; 
and 

B. subject to legal limitations or conditions prescribed by the ee body or chief executive 
officer of the member jurisdiction that requests aid. 
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12-10B-8 |. INTRASTATE MUTUAL AID | 12-10B-10 


History: Laws 2006, ch. 97, § 7. sf Emergency clause. — Laws 2006, ch. 97, § 11 con- 
tained an emergency clause and was approved March 7, 
2006. 


12-10B-8. Reimbursement; dispute resolution. 


A. A requesting member jurisdiction shall reimburse, to the extent permitted by law, each 
member jurisdiction that responds to a request for aid and renders‘aid under the system, unless 
the responding member jurisdiction donates all or a portion of the cost of the aid to the requesting 
member jurisdiction. 

B. A request for reimbursement shall be in accordance with procedures developed by the com- 
mittee. 

C. Ifa dispute regarding reimbursement arises between a member faieiadicting that requested 
aid under the system and a member jurisdiction that provided aid under the system, they shall 
make every effort to resolve the dispute within thirty days of written notice of the dispute given by 
the member jurisdiction raising the dispute to the other member jurisdiction. If the dispute is not 
resolved within ninety days from the date of the written notice, either member jurisdiction may: 

(1) request the department of finance and administration to resolve the dispute; or 

(2) if one of the disputing member jurisdictions is an Indian nation, tribe or pueblo, re- 
quest arbitration pursuant to the commercial arbitration rules and mediation procedures of the 
American arbitration association. 


* 


History: Laws 2006, ch. 97, § 8. Emergency clause. — Laws 2006, ch. 97, § 11 con- 
tained an emergency clause and was approved March re 
2006. 


12-10B-9. Benefits. 


A. Ifa person is an employee of a member jurisdiction that responds to a request for aid un- 
der the system and the person sustains injury in the course of providing the requested aid, the 
person is entitled to all applicable benefits, including workers' compensation benefits, that are 
normally available to the person as an employee of the member jurisdiction that employs the 
person. 

ee a person described in Subsection A of this section sustains injury that results in death, 
the person's estate shall receive Beaasonses state and pile te benefits that may be available for 
death in the line of duty. : 


History: Laws 2006, ch. 97, § 9. Emergency clause. — Laws 2006, ch. 97, § 11 con- 
tained an emergency clause and was approved March 7, 
2006. 


12-10B-10. Liability. 


Except.as provided in Section 9 [12-10B-9 NMSA 1978] of the Intrastate Mutual Aid Act, a 
person responding to a. request for aid. by a member jurisdiction and who is under the operational 
control of that member jurisdiction, as provided in Section 6 [12-10B-6 NMSA 1978] of the Intra- 
state Mutual Aid Act, is considered for the purposes of liability to be an anplonae of the requesting 
member jurisdiction. 


History: Laws 2006, ch. 97, § 10. Emergency clause. — Laws 2006, ch. 97, § 11 con- 
'* tained an emergency clause and was approved March 7, 
2006. 
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12-10C-1 MISCELLANEOUS PUBLIC AFFAIRS MATTERS 12-10C-3 


ARTICLE 10C 


Volunteer Emergency SSE UM Job Protection 


Sec, Sec. 
12-10C-1. Short title. 12-10C-4. Cause of action. 
12-10C-2: Definitions. 
12-10C-3. Termination of employment of volunteer emer- 
gency responder prohibited; limitation; no- 
tice; certification; withholding pay. 


12-10C-1. Short title. 


This act [12-10C-1 through 12-10C-4 NMSA 1978] may be cited as the "Volunteer Emergency 
Responder Job Protection Act". 


History: Laws 2006, ch. 98, § 1. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 98 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. a MT 


12-10C-2. Definitions. 


As used in the Volunteer Emergency Responder Job Protection Act: 

A, "emergency or disaster" means an event so declared by the governor or president of the 
United States; and 

B. "volunteer emergency responder" means a person who is a member in good standing of a 
volunteer fire department, an emergency medical service, a search and rescue team or a law en- 
foreement agency or who is enrolled by the state or a political subdivision of the state for response 
to an emergency or disaster. 


History: Laws 2006, ch. 98, § 2. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 98 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


12-10C-3. Termination of employment of volunteer emergency 
responder prohibited; limitation; notice; certification; 
withholding pay. 


A. An employee shall not be terminated, demoted or in any other manner Mecrniiared against 
in the terms and conditions of employment because the employee, when serving as a volunteer 
emergency responder, is absent from the employee's place of employment in order to respond to an 
emergency or disaster. if 

B. Subsection A of this section shall not apply if the employee, while acting asa srolamte6t 
emergency responder to an emergency or disaster, is absent from the employee's place oF employ- 
ment for a period of more than ten regular business days in a calendar year. 

C, An employee who will be absent from the employee's place of employment while serving as 
a volunteer emergency responder to an emergency or disaster shall make reasonable efforts to 
notify the employer of that service and shall continue to make those reasonable notification efforts 
over the course of the absence. 

D. An employer may request an employee to provide to the employer a written verification 
from the office of emergency management or a state or local official managing an emergency or 
disaster of the dates and time that the employee served as a volunteer emergency responder to an 
emergency or disaster. 
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EK. An employer may charge against an employee's regular pay time that the employee’is absent 
from employment while serving as a volunteer emergency responder to an emergency or disaster. 


History: Laws 2006, ch. 98, § 3. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 98 contained noef-  _. ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


12- 100-4, Cause of action. 


In addition to other available paémoediss; an employee who has been stretch stad demoted or in 
any other manner discriminated against in the terms and conditions of employment in violation 
of the Volunteer Emergency Responder Job Protection Act may bring a cause of action seeking 
reinstatement of the employee's former position, payment of back wages, reinstatement of fringe 
benefits or, where seniority rights are granted, reinstatement of seniority rights; provided that an 
action for violation of the Volunteer Emergency Responder Job Protection Act shall be brought 
within one year from the date of the violation. 


History: Laws 2006, ch. 98, § 4. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 


Effective dates. — Laws 2006, ch. 98 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
Emergency Communications Interoperability 
Sec. Sec. 
12-10D-1. Short title. 12-10D-4, Interoperability planning commission; duties. 
12-10D-2. Definitions. '12-10D-5. ' Interoperability; department. 
12-10D-3. Interoperability planning commission; cre- 12-10D-6. Interoperability; agency compliance. 
ated, co 


12-10D-1. Short title. 


This act [12-10D-1 through 12-10D-6 NMA 1978] may be cited as the "Emergency Communica- 
tions Interoperability Act". 


History: Laws 2009, ch. 111, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch, 111 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


12-10D-2. Definitions. 


As used in the Emergency Communications Tinteroparability’ Act: 
A. "department" means the homeland security and emergency management department 
B. . "first responder" means a public safety employee or volunteer whose duties include respond- 
ing rapidly to an emergency, including but not limited to: 
(1) alaw enforcement officer; 
(2) a firefighter or certified volunteer firefighter; and 
(3) an emergency medical services provider; | 
C. "infrastructure equipment" means the underlying fixed equipment required to establish in- 
teroperable communications between radio systems used by local, state, alee and federal agen- 
cies and first responders; and 
D. "interoperability" means coordination of critical information communication systems or net- 
works, including radio and emergency coordination information equipment, that are consistently 
operable with all relevant local, state, tribal and federal agencies and first responders. 


4 
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12-10D-3 MISCELLANEOUS PUBLIC AFFAIRS MATTERS 12-10D-4 


History: Laws 2009, ch. 111, § 2. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch, 111 contained no adjournment of the legislature. _ 
effective date provision, but, pursuant to N.M. Const., art. ‘ 


12-10D-3. Interoperability planning commission; created. 


A. The "interoperability planning commission" is created and gcogire vou, mie ee to the 
department. 

B. The interoperability planning commission is a permanent ended commission pth So to 
advise and support the department.on emergency response and homeland security activities relat- 
ing to interoperability, the obtaining of funding and the use of available rien 

C. The commission.consists of twelve members, including: 

(1) . the lieutenant governor; 

(2). the homeland security advisor; 

(3) the secretary of information ‘aay or the ewatare s Aesiafeen . 

(4) the adjutant general or a representative from the department of military aan’ 

(5) the secretary of energy, minerals and natural resources or the secretary's gS 

(6). the state fire marshal or the fire marshal's designee; i . 

(7) the secretary of Indian affairs or the secretary's designee; 

(8) the secretary of transportation or the secretary's designee; 

(9) the secretary of health or the secretary's designee; 

(10) the secretary of public safety or the secretary's designee; 

(11) the Groguive a CuPc Uo of the New, Mexico rapnicipg, Peeue or the executive director's 
designee; and 

(12) the cite pipiens of the New Mexico E eaociaticn of canna or the executive di- 
rector's designee. 

D. The commission shall appoint a chair and vice chair from among its members. The commis- 
sion shall meet. at the.call of the chair but no less than two times each year. | 

E. Members of the commission, or their designees, who are not supported by public money may 
be reimbursed for per diem and mileage pursuant to the Per Diem and Mileage Act [10-8-1 through 
10-8-8 NMSA 1978], but shall not receive any other compensation, perquisite or allowance, : 


History: Laws 2009, ch. 111, § 3. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 111 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N,.M. Const., art. 


12-10D-4. Interoperability planning commission; duties. 


The interoperability planning commission shall advise the department on: 

A. the development and coordination of a statewide interoperable emergency communications plan 
in compliance with national incident management system guidelines, including an ae at public 
safety radio communications system and other coordinated critical information systems, to. achieve 
interoperability within and between local, state, tribal and federal agencies and first responders; 

B., implementation of the interoperable emergency communications plan by state and local 
agencies and shall provide specific directions for methods by which, agencies shall implement 
those strategies; 

C. priorities relating to the interoperable emergency communications plan; and 

D. other matters relating to planning, development, coordination, promotion and implementa- 
tion of the interoperable emergency communications plan. ! 


History: Laws 2009, ch, 111, § 4. | IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch, 111 contained no . adjournment of the legislature. , 
effective date provision, but, pursuant to’N.M. Const., art. : : 
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12-10D-5 DISASTER ACTS 12-11-1 


12-10D-5. Interoperability; department. 


The department shall: 

A. establish, implement and administer a statewide interoperable emergency communications 
plan and standards for a statewide integrated public safety radio communications system; 

B. train representatives of entities in the state that are involved in emergency response. and 
homeland security activities with respect to interoperability; 

C. require that all radio communications at emergency incidents adhere to the national inci- 
dent management system guidelines established by the federal department of homeland security 
and statewide integrated public safety radio communications standards; 

D.. use appropriated money, including money from relevant federal homeland saintity grants, 
for the purposes of designing and promulgating systems compliant with the standards established 
under Subsection A of this section and to enable the implementation and maintenance of a state- 
wide interoperable public safety radio communications system; and 

EK. report annually to the appropriate interim legislative committee. 


History: Laws 2009, ch. 111, § 5. IV, § 23, was effective June 19, 2009, 90 ppl after the 
Effective dates. — Laws 2009, ch. 111 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


12-10D-6. Interoperability; agency compliance. 


All state and local agency budgets and plans to purchase infrastructure equipment shall con- 
form to the interoperability standards developed by the department. 


History: Laws 2009, ch. 111, § 6. art. IV, § 23, was-.effective June 19, 2009, 90 days after the 


Effective dates. — ‘Lawa 2009, ch. 111 contained no adjournment of the legislature. 

effective date provision, Put, pursuant to N.M. Const., 
; 
Disaster Acts 
Sec. : _ See: 
12-11-13. Definitions. 
Part 1. DISASTER SUCCESSION ACT 12-11-14. Designation of disaster successors to legislators. 
12-11-1. Short title. 12-11-15. Filing designations. 
12-11-2. . Declaration of policy. ; 12-11-16. Oath of office; assumption of office. 
12-11-3. Definitions. 12-11-17. Quorum and vote requirements. 
12-11-4, Disaster successors to the governor. | 12-11-18. Period during which disaster successors may act. 
12-11-5, Disaster successors to other state executive offices. Part 3. DISASTER LOCATION ACT 
12-11-6. Disaster successors to local offices. 
12-11-7. Disaster successors for members of supreme 12-11-19. Short title. 
court and judges of district courts. 12-11-20. Definitions. 
12-11-8. Formalities of taking office. 12-11-21. Seat of state government. 
12-11-9. Period during which disaster successors may act. 12-11-22. Seats of local governments. 
12-11-10. Filing; notice. 12-11-28. Policy and purpose. 
12-11-24. Provisional iation, 
Part 2, LEGISLATIVE DISASTER 12-11-25. Beeniiare of caer eee 
SUCCESSION ACT 


12-11-11. Short title. 
12-11-12. Declaration of policy. 


PART 1 
DISASTER SUCCESSION ACT 


This act [12-11-1 through 12-11-10 NMSA 1978] may be cited as the "Disaster Succession Act." 
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12-11-2 MISCELLANEOUS PUBLIC AFFAIRS MATTERS 12-11-4 


History: 1953 Comp., § 4-18-1, enacted by Laws. _.., yobryi ANNOTATIONS 


a ckcdsuns cagiouitine Am, es 2d, A.L.R. and C.J.S. yetebedieos _ 683A 
Am, Jur. 2d Public Officers and Employees §§ 135 to 137. 
67.C.J,S. Officers and Public Employees §§ 74 to 79. 


12-11-2. Declaration of policy. 


The legislature declares that the possibility of an enemy attack of unprecedented destructive- 
ness made possible by recent technological developments, and which may result in the death or 
inabiilty [inability] to act on the part of a large number of the officers of;the executive and judicial 
branches of state and local government, make it necessary to assure the continuity and effective 
operation of the executive and judicial offices of state and local government by providing for ad- 
vance naming of officers to fill temporarily vacancies in certain offices, and that it is the legislative 
intent to provide that continuity in the Disaster Succession Act {12-11-1 roa 12-11-10 NMSA 
1978]. 


History: 1953 Comp., § 4-18-2, enacted by Laws Cross references. — For the State Civil tignetesticy 

1959, ch. 137, § 2. Preparedness Act, see 12-10-1 NMSA 1978. viiogl 
Bracketed material. — The bracketed material was 

inserted by the compiler and is not part of the law. 


12-11-3. Definitions. 


As used in the Disaster Succession Act [12-11-1 through 12-11-10 NMSA ‘1978]: 

A. "attack" means any hostile action by an enemy of the United States which 1 is intended to 
and physically damages citizens or property in the United States; 

B. "disaster":means damage or injury, caused by enemy attack, to persons or sete au in this 
state of such magnitude that a state of martial law is declared in the state and a disaster emer- 
gency is declared by the chief executive officer of the United States and the chief executive officer 
of this state; 

C, "unavailable" means unable, because of death, disability or presumption of death raised by 
absence from usual place of domicile for unknown causes, to exercise the powers and discharge the 
duties of the office, The appearance of the officer at his place of office will automatically disqualify 
a disaster successor, and remove the unavailability of the officer; 

D. "deputy" means a deputy, assistant or subordinate officer who is authorized under ordinary 
circumstances to exercise the powers and duties of an office; 

K. "disaster successor" means a person possessing the qualifications required ait [of] the office, 
designated pursuant to the Disaster Succession Act to acti in the stead of an officer who is unavail- 


able during the period of a disaster. s 
History: 1953 Comp., § 4-18-3, enacted by Laws Bracketed material. — The bracketed material was 
1959, ch. 137, § 3. inserted by the compiler and is not part of the law. 


12-11-4. Disaster successors to the governor. 


If the governor and all of his constitutional successors are unavailable, the Rolders of the seo 
ing offices shall be the disaster successors in the order named: 

A. the attorney general; 

B. the state auditor; 

C. the commissioner of public lands; 

D. the state treasurer. - 


History: 1953 Comp., § 4-18-4, enacted by Laws ANNOTATIONS 


1959, ch. 187, § 4. 
Cross references. — For constitutional successors to Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
governor, see N.M. Const., art. V, 8 7. C.J.S, States §§ 87 to 90. 
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12-11-5. Disaster successors to other state executive offices. | 


The governor shall, pursuant to his constitutional powers to appoint officers, whose-appoint- 
ment is not otherwise provided for, designate three disaster successors to each state executive 
office and specify their order. of succession: ) 


History: 1953 Comp., § 4-18-5, enacted by Laws Cross references. — For governor's appointive power 
1959, ch. 137, § 5. | generally, see N.M. Const., art. V, § 5. 


12-11-6. Disaster successors to local offices. 


Officers of political subdivisions who have authority to fill vacancies in local offices ei ome 
nate three disaster successors to the powers and duties of each such office and specify their order 
of succession. 


History: 1953 Comp., § 4-18-6, enacted by Laws 
1959, ch. 137, § 6. 


12-11-7. [Disaster successors for members of supreme court and Lat teh 
of district courts.] 


The governor shall designate for each member of the supreme court and each judge of the dis- 
trict court three disaster successors and specify their order of succession. 


History: 1953 Comp., § 4-18-7, enacted by Laws Bracketed material. — The bracketed material was 
1959, ch. 187, § 7. inserted by the compiler and is not part of the law. 


12-11-8. Formalities of taking office. 


Disaster successors shall prior to assumption of the duties and powers of the position take such 
oath as is required by law, and shall as soon as possible thereafter comply with any other provi- 
sion of law.relative to the formalities of taking office, provided that their inability due to existing 
circumstances to comply with such other formalities shall not prevent their acting until the for- 
malities can be had. 


History: 1953 Comp., § 4-18-8, enacted by Laws 
1959, ch. 187, § 8. 


12-11-9. Period during which disaster successors may act. 


Disaster successors may act in the office to which appointed only: 

A. incase of a disaster declared by the chief executive officer of the United Stated: and the chief 
executive officer of the state, and as long as a state; of martial law is declared:to exist or until a 
duly elected or appointed legislature, fulfilling all constitutional segbeerhaanig declares by joint 
resolution that the disaster emergency period has ended; and 

B. the officer or authorized deputy in whose stead they are acting is uhaunilabler and 

C. any disaster successors who are ahead of them in the line of succession to the office are un- 
available; and 

D. asuccessor to the office has not been selected and qualified as provided be law, other than 
the Disaster Succession Act [12-11-1 through 12-11-10 NMSA 1978]. 


History: 1953 Comp., § 4-18-9, enacted by Laws 
1959, ch, 137, § 9, 
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12-11-10. Filing; notice. 


Each appointing power; designating disaster successors for state officers shall file the designa- 
tions and any changes thereto with the secretary of state. Each appointing power designating 
disaster successors for district, county, municipal or precinct or other local offices shall file the 
designations with the county clerk of the county in which the office is located. The designation or 
change shall be effective when so filed. The appointing power shall also notify the designee of his 
designation and the order and designation of all other alternates to the office. 


History: 1953 Comp., § 4-18-10, enacted by Laws Severability. — Laws 1959, ch. 137, § 11, provided 
1959, ch. 137, § 10. for the severability of the act if any part or application 
thereof was held invalid. 


PART 2 
LEGISLATIVE DISASTER SUCCESSION ACT 


12-11- 11. Short title. 


This act [12- 11-11 through 12-11-18 NMSA 1978] may be cited:as the "Legislative Disaster Suc- 
cession Act." 


History: 1953 Comp., § 4-19-1, enacted by Laws 
1959, ch, 138, § 1. 


12-11-12. Declaration of policy. 


The legislature declares that the possibility of an enemy attack of unprecedented destructive- 
ness made possible by recent technological developments, and which may result in the death or 
inability to act on the part of a large number of the membership of the legislature make [makes] it 
necessary to assure the continuity and effective operation of the legislature by providing for emer- 
gency advance naming of persons to temporarily fill vacancies in the legislature, and that it is the 
legislative intent to provide that continuity in the Legislative Disaster Succession Act [12-11-11 
through 12-11-18 NMSA 1978]. 


History: 1953 Comp., § 4-19-2, enacted by Laws Cross references. — For the State Civil Emergency 
1959, ch. 188, § 2. Preparedness Act, see 12-10-1 os 1978. 


As used in the Legislative Disaster Succession Act [12-11-11 through 12-11-18 NMSA 1978]: 

A. "attack" means any- hostile action by an enemy of the United States which is intended to 
and physically damages citizens or property in the United States; 

B. "disaster" means the damage or injury, caused by enemy attack, to persons or property in 
this state of such magnitude that a state of martial law is declared to exist in this state, and a 
disaster emergency is declared by the chief executive officer of the United States and the chief 
executive officer of this state; 

C. "unavailable" means unable because of death, disability or presumption of death raised 9 
absence from usual place of domicile for unknown causes, to exercise the powers and discharge the 
duties of a member of the legislature. The appearance of the member at a session will automati- 
cally disqualify a disaster successor, and remove the unavailability of the member; 

D. "disaster successor" means a person possessing the qualifications required of a member, 
designated pursuant to the Legislative Disaster Succession Act, to act for a member who is un- 
available during the period of disaster emergency. 
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History: 1953 Comp., § oripri enacted by Laws 
1959, ch. 138, § 3. 


12-11-14. Designation of disaster successors to legislators. 


The county commission of each county shall designate five disaster successors for each legislator 
elected or appointed from that county, and specify their order of succession. The commission shall 
have the power to change designations at will. The L Sckidaptale of disaster successors shall not af- 
fect the powers of the commission to fill vacancies. 


History: 1958 Comp., § 4-19-4, enacted by Laws ANNOTATIONS 


1959, ch. 138, § 4. 
para seis Am, Jur, 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d States, Territories and Dependencies § 44, 
81A C.J.S. States § 43. 


12-11-15. Filing designations. 


The county commission shall file with the secretary of state and the county clerk, its designa- 
tions of disaster successors for legislators, and any subsequent changes, and shall notify the desig- 
nees of their designation and the order and designation of all alternates to the office. Designations 
shall be effective when filed with the secretary of state. 


History: 1953 Comp., § 4-19-5, enacted by Laws 
1959, ch. 138, § 5. 


12-11-16. Oath of office; assumption of office. 


Disaster successors shall take such oath as is required by law prior to assumption of the duties 
and powers of the position, and serve as legislators subject to the provisions of the Legislative Di- 
saster Succession Act [12-11-11 through 12-11-18 NMSA 1978]. 


History: 1953 Comp., § 4-19-6, enacted by Laws 
1959, ch. 138, § 6. 


12-11-17. Quorum and vote requirements. | 


During the period of a-disaster emergency, the quorum requirements for convening the legis- 
lature shall be one-third of the members, and all special or regular majorities shall be based on 
members present. Provided further that legislative action taken without the requisite members 
present, or without the majority peauined, under the constitution shall be effective only for the pe- 
riod of the disaster. ) 


History: 1953 SOS § 4-19-7, enacted by Laws 
1959, ch. 138, § 7. 


12-11-18. Period during which disaster successors may act. 


Disaster successors may act as members of the legislature only: 

A. in case of a disaster emergency declared by the chief executive officer of the United States 
and the chief executive officer of the state, and as long as a state of martial law is declared to exist, 
or until a duly elected or appointed legislature, fulfilling all constitutional requirements, declares 
by joint resolution that the disaster emergency period has ended; and 

B. _ the member in whose stead they are acting is and remains unavailable; and 

C. any disaster successor [successors] who are ahead of them in the line of succession are, and 
remain unavailable; and 
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D. asuccessor to the office has not been selected and qualified as provided by law other than 
the Legislative Disaster Succession Act [12-11-11 through 12-11-18 NMSA 1978]. 


History: 1953 Comp., § 4-19-8, enacted by Laws» ' H 
1959, ch. 138, § 8. 


PART 3 
DISASTER LOCATION ACT 


12-11-19. Short title. | 
This act [12-11-19 through 12-11-22 NMSA 1978] may be cited as the "Disaster Location Act." 


History: 1953 Comp., § 4-21-1, enacted by Laws 
1961, ch. 19, § 1. 


12- 11-20: Definitions. 


As used in this act [12-11-19 ‘stead 12- iL 22 NMSA 1978]: 

A. "attack" means any hostile action by an enemy of the United States which is intended to 
and physically damages citizens or property i in the United States; and 

B. "disaster" means the damage or injury, caused by enemy attack, to persons or aitoperty in 
this state of such magnitude that a state of martial law is declared to exist in this state and a 
disaster emergency is declared by the chief executive officer of the United, States and the chief 
executive officer of this state. 


History: 1953 Comp., § 4-21-2, enacted by Laws 
1961, ch. 19, § 2. 


12-11-21. Seat of state government. 


A. Whenever a disaster makes it imprudent or impossible to conduct the affairs of state gov- 
ernment at its seat in Santa Fe, the governor may proclaim temporary disaster locations for the 
seat of state government at any place he deems advisable, either inside or outside of the state. 
The governor may issue necessary orders for orderly transition of the affairs of government to 
any temporary disaster location, which remains the seat of state government until the legislature 
establishes a new location or until the disaster is declared ended i the legislature and the seat is 
returned to its normal location in Santa Fe. 

B. Any official act or meeting required to be performed at tthe seat of state Safest pitts is pbeliti 
when performed at a temporary disaster location under this section. 


History: 1953 Comp., § 4-21-3, enacted by Laws ANNOTATIONS 


1961, ch. 19, § 8. Am. Jur, 2d, A.L.R. and C.J.S. references, — 814 
CJ.S. States § 38. , 


12-11-22, Seats of local governments. 


A. Whenever a disaster makes it imprudent’ or itpdeaible to conduct the affairs of any local 
government at its regular location, the governing body may meet at any place, inside or outside 
the limits of the political subdivision, at the call of the presiding officer or any two members of 
the governing body, and designate by ordinance a temporary disaster location of the local govern- 
ment, which remains the seat'of the local government until the governing body establishes a new 
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DISASTER ACTS 


12-11-25 


location or until the disaster is declared ended by the legislature and the seat is returned to its 


normal location. 


B. Any official act or meeting required to ve performed at the seat of the local government is 
valid when performed at a temporary disaster location under this section. 


History: 1953 Comp., § 4-21-4, enacted. by Laws 
1961, ch. 19, § 4. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur, 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 28, 44 to 49. 


12-11-23. Policy and purpose. 


20 C.J.8. Counties §§ 45 to 62; 62 C.J.S. Municipal Cor- 
porations § 392. 


Because of the existing possibility of the occurrence of disasters resulting from drouth [drought], 
fire, flood, earthquake or other. causes, and in order to insure [ensure] that preparation of this 
state will be adequate to deal with such disasters, and generally to protect the peace, health and 
safety and to preserve the lives and property of the people of the state of New Mexico, it is hereby 
foun dee and declared to be DECEBEARY to establish a source of emergency ADB Bs 


History: 1953 hone § 11-7-1, enacted by Laws 
1955, ch. 185, § 1; 1978 Comp., § 6-7-1, recompiled as § 
12-11-23 by Laws 2005, ch. 22, § 4. 


Recompilations. — Laws 2005, ch. 22, § 4 recompiled 
6-7-1 NMSA 1978 as 12-11-23 NMSA 1978, effective 
July 1, 2005, 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


12-11-24. Provisional appropriation. 


For the purposes set out in Section 6-7-1 NMSA 1978, when and if the governor shall declare an 
emergency, as provided in Section 6-7-3 NMSA 1978, there is appropriated the sum of seven hun- 
dred fifty thousand dollars ($750,000) for each eligible and qualified applicant or so much thereof 
as the governor may from time to time designate from the surplus unappropriated money in the 


general fund, if any, at the time of the declaration of such emergency or emergencies. 


History: 1953 Comp., § 11-7-2, enacted by Laws 
1955, ch. 185, § 2; 1977, ch. 383, § 1; 1989, ch. 181, § 
1; 1978 Comp., § 6-7-2, recompiled as § 12-11-24 by 
Laws 2005, ch. 22, § 4. 

Recompilations. — Laws 2005, ch. 22, § 4 recompiled 
6-7-2 NMSA 1978 as 12-11-24 NMSA 1978, effective 
July 1, 2005. 

The 1989 amendment, effective July 1, 1989, sub- 
stituted "Section 6-7-1 NMSA 1978" for "Section 11-7-1 


NMSA 1958", "Section 6-7-3 NMSA 1978" for "Section 11- 
7-3 NMSA 19538", and "seven hundred fifty thousand dol- 
lars ($750,000) for each eligible and qualified applicant" 
for five hundred thousand dollars ($500,000)". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 63C 
Am. Jur, 2d Public Funds § 62. 
81A C.J.S. States § 205. 


12-11-25. Expenditure of funds; manner. 


The money appropriated by Sections 6-7-1 and 6-7-2 NMSA 1978 shall be expended for disaster 
relief for any disaster declared by the governor to be of such magnitude as to be beyond local control 
and requiring the resources of the state. The funds shall be expended by the governor or any agent 
or agency designated by him for those purposes, either as a state project or for securing matching 
federal funds. The money shall be paid out upon warrants drawn by the secretary of finance and 
administration upon vouchers approved by the governor or an agent or agency designated by him 
for that purpose. As used in this section, "state project" means an expenditure by a state agency 
to provide those resources and services necessary to avoid or minimize economic or physical harm 
until a situation becomes stabilized and again under local self-support and.control. "State project" 
may include any expenditure on a temporary, emergency basis for lodging, sheltering, health care, 
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food, any transportation or shipping necessary to protect lives or public property; or for.any other 
action necessary to “sigenig the red health, safety and welfare. 


‘Bintoxs: 1953 Comp., r 11-7-3, ven ey by plea The 1999 amendment, effective June 18, 1999, substi- 


1955, ch. 185, § 3; 1978, ch. 67, § 1; 1999, ch. 140, § tuted "money" for "moneys" and "Sections 6-7-1 and 6-7-2 
1; 1978 Comp. 9 8 6-7-3, recompiled as § 12-11-25 by NMSA 1978" for "Sections 11-7-1 and 11-7-2 NMSA 1953" 
Laws 2005, ch. 22, § 4. in the first sentence, substituted "The money" for "Said 

Recompilations. — Laws 2005, ch. 22, §4 recompiled moneys" in the third sentence, and added the fourth and 
6-7-8 NMSA 1978 as 12-11-25 NMSA 1978, effective fifth sentences. 
July 1, 2005. 

ARTICLE 12 
Hazardous Materials Emergency Response 
Sec. : Sec. 
12-12-1. Short title. r 12-12-19. Definitions. 
12-12-2. Definitions. eG 12-12-20. State responsibility for management of acci- 
12-12-38. Energy supply alert;-energy emergency; powers’ dents; immunity from liability; cooperative 
of the governor. agreements; private property. 

12-12-4, Delegation; administration and enforcement. 12-12-21. State police emergency response officer; proce- 
12-12-5. Termination [of emergency or alert]. ‘dure for notification; cooperation of other 
12-12-6. Legislative extension; reduction; suspension. state agencies and local governments. 
12-12-7. Penalties and enforcement. _ . 12-12-22. Repealed. 
12-12-8. Repealed. 12-12-23. Hazardous materials emergency response ad- 
12-12-9, Liberal interpretation. , ministrator; created; duties. 
12-12-10. Short title. 12-12-24. Training officers. 
12-12-11. Purpose and findings. 12-12-25. Hazardous materials safety board; creation; 
12-12-12. Definitions, duties. 
12-12-13. Consent as a condition of doing business. 12-12-26. Accident review; report. 
12-12-14. Prohibited acts. 12-12-27. Clean-up. 
12-12-15. Exemption. 12-12-28. Good Samaritan law. : : 
12-12-16, Right of action; injunction; damages. 12-12-29. Orphan material recovery fund eatablishsd, 
12-12-17, Short title. 12-1230. Cleanup of orphan hazardous materials; de- 
12-12-18, Findings and purpose. ! partment recourse; appeal. 


12-12-1. Short title. 


This act [12-12-1 through 12-12-9 N MSA 1978] may be cited as the iE ena Deaaroenad fowl 
Act." 


History: Laws.1980, ch. 107, § 1, Cross references. — For the Energy, Minerals and 
Natural Resources Department Act, see 9-5A-1 NMSA 
1978 et seq. 


12-12-2. Definitions. 


As used in the Energy Emergency Powers Act [12-12-1 through 12-12-9 NMSA 1978]: 

A. "energy emergency" means an existing or imminent domestic, regional or national shortage 
of energy resources which may result in the curtailment of essential services or production of es- 
sential goods or the disruption of significant sectors of the economy or have'a severe impact on the 
health, safety and general welfare of the citizens of this state unless action is taken to conserve or 
limit'the use of the energy form involved and the allocation of hint Sle eg resources among 
users; 

B. "energy resource" means petroleum or other liquid fuels, natural or synthetic fuel gas, elec! 
tricity; coal, synthetic fuel or its components; A 

©. "energy supply alert" means an anticipated shortfall of avalidbis energy-resources on a na- 
tional, regional or local basis which foreseeably could:result in an energy emergency unless action 
is taken to reduce energy uses by'the state, its agencies and political subdivisions; and © 
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D. "person" means an individual, partnership, joint venture, private or public corporation, co- 
operative, association, firm, public utility, political subdivision, municipal corporation, government 
agency, joint operating agency or any other entity, public or private, however organized. 


History: Laws 1980, ch. 107, § 2. 


12-12-3. Energy supply alert; energy emergency; powers of the 
governor. 


A. The governor, after making soahan findings of the grounds upon which he bases his deci- 
sion, may issue a declaration that an energy supply alert exists. The governor shall publish his 
declaration and the findings upon which it is based along with any orders issued pursuant to the 
declared alert. After declaring that the state or any region thereof is in an alert status the gover- 
nor may issue executive orders directed at state agencies and political subdivisions of the state. 
Such orders may include but are not limited to the following provisions: 

(1) imposition of restrictions on any wasteful, inefficient or nonessential use of energy 
resources; ) | 

(2) ordering changes in operation schedules and working hours; 

(3) curtailing the use of land vehicles, watercraft and aircraft; and 

(4) such other provisions as are deemed necessary to reduce the consumption of energy 
resources. 

B. The governor, upon fermination of an energy supply alert or after determining that the 
declaration of an energy supply alert would be insufficient to meet the situation facing the people 
of New Mexico and after making written findings of the grounds upon which he bases his decision 
that an energy emergency exists, which findings shall be provided the presiding officer of each 
house of the legislature, may issue a declaration that such an emergency exists. Upon the issuance 
and publication of such a declaration and the written determination of need, the governor may 
issue executive orders and may take such steps as are necessary and appropriate to carry out the 
provisions of the Energy Emergency Powers Act [12-12-1 through 12-12-9 NMSA 1978] and gen- 
erally to protect the peace, health, safety and welfare and preserve the lives and property of the 
people of this state. Executive orders may include but are not limited to the following provisions: 

~~~" (1) imposition of restrictions on any wasteful, inefficient or nonessential use of energy 
resources; 

(2) allocation of available supplies of energy resources among areas, users, persons or cat- 
egories of persons or users. In allocating available resources the governor shall give priority to 
energy resource use essential to public health and safety, and shall thereafter attempt to allocate 
the remaining supply equitably; 

(3) regulation of the days and times when energy resources may be sold to end users and 
the amounts which may be sold or purchased; 

(4) regulation of the hours and days during which nonresidential buildings may be open 
and the temperature at which they may be maintained; and 

(5) such provisions as may be necessary to assure that adequate prapeponaiion facilities 
exist to supply the energy needs of this state. 

C. The governor shall review the requests of the chief executive of political mabeivisioine that 
the governor issue orders to require specific actions to be taken within those subdivisions. The gov- 
ernor may grant those requests he deems in the best interest of the state and may delegate to the 
political subdivisions such powers as he determines would best be vested in local entities. . 

/D.__ Executive orders issued pursuant to this section shall take effect three days after publication 
in a manner designed to assure statewide notification. In addition, executive orders issued hereun- 
der are exempt from the provisions of the State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 1980, ch. 107, $3.04 its findings and recommendations to the governor and the 


Compiler's notes. — Laws 2011, ch. 2, § 1, effective appropriate interim legislative committees by August 1, 
March 16, 2011, created a natural gas emergency investi- 2011, and post its report on the public regulation commis- 
gation task force and provided that the task force report sion website upon completion. 
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12-12-4. Delegation; administration and enforcement. 


Notwithstanding any other provision of law, the governor or his designee may administer and 
enforce energy conservation measures under a delegation of authority pursuant to Title 2 of the 
federal Emergency Energy Conservation Act of 1979, 42 U.S.C. Sections 8501 through 8541 (1979). 


History: Laws 1980, ch. 107, § 4. 


12-12-5. Termination [of emergency or alert]. 


Whenever the governor is satisfied that any energy emergency or energy supply alert no longer 
exists, he shall terminate the emergency or alert by another declaration. The declaration shall be 
published in such newspapers of the state and posted in such places as the governor deems ap- 
propriate. 


History: Laws 1980, ch. 107, § 5. Cross references. — Fr publication of legal notices, 
Bracketed material. — The bracketed material was see 14-11-1 NMSA 1978 et seq. 
inserted by the compiler and is not part of the law. 


12-12-6. Legislative extension; reduction; suspension. 


In no event shall any executive order issued pursuant to the powers granted in Subsection B of 
Section 3 [12-12-3 NMSA 1978] of the Energy Emergency Powers Act continue in effect for more 
than one hundred twenty days unless extended, restricted or suspended by joint resolution of the 
legislature in regular, extraordinary or special session. 


History: Laws 1980, ch. 107, § 6. 


12-12-7. Penalties and enforcement. 


Any person who violates any provision of the Energy Emergency Powers Act [12-12-1 through 
12-12-9 NMSA 1978] or any provision of an executive order issued thereunder is, upon conviction, 
guilty of a misdemeanor. Every day of violation after notice of violation shall constitute a separate 
offense. The attorney general shall be responsible for prosecuting violations charged under the 
Energy Emergency Powers Act and may petition the district court for injunctive relief to prevent 
any future violation of that act. 


History: Laws 1980, ch. 107, § 7. Cross references. — For sentencing for misdemean- 
ors, see 31-19-1 NMSA 1978. 


it 


12-12-8. Repealed. 


Repeals. — Laws 1983, ch. 39, § 1, repealed 12-12-8 
NMSA 1978, relating to the July 1, 1983 termination of 
the Energy Emergency Powers Act. ; 


12. 12-9. Liberal interpretation. 


The Energy Emergency Powers Act [12-12- 1 PreoueH 12- 12-9 NMSA pert. shall be Liberally 
construed to carry out its purpose. 


History: Laws 1980, ch. 107, § 9. 
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This act [12-12-10 through 12-12-16 NMSA 1978] may be cited as the "Emergency Petroleum 
Products Supply, Act," 


History: 1958 Comp., § 65-10-1, enacted by Laws ‘Recompilations. — Laws 2005, ch, 22, § 4 recompiled 


1974, ch, 22, § 1; 1978 Comp., § 70-8-1, recompiled as § 70-8-1 NMSA 1978 as 12-12-10 NMSA 1978, effective 
12-12-10 by Laws 2005, ch. 22, § 4. July 1, 2005. 


12-12-11. Purpose and findings. 


The legislature hereby determines that: 

A. shortages of petroleum products caused by discontinuance or significant reductions of nor- 
mal and customary availability in New Mexico of petroleum supplies create severe economic dislo- 
cations and hardships, including loss of jobs, closing of factories and businesses, reduction of crop 
plantings and harvesting, and curtailment of vital public services, including the transportation of 
food and other essential goods; .. 

B. such hardships and ‘dislocations are a threat,to the public health, safety and welfare and 
can be averted or minimized through the operation of the Emergency Petroleum Products Supply 
Act [12-12-10 through 12-12-16 NMSA 1978]; 

C, the purpose of the Emergency Petroleum Products Supply Act is to avert or minimize such 
threats to the public health, safety and welfare; and 

D. the preservation of existing marketing and distribution facilities of petroleum products in 
the state is DPCNEALY, to prevent chaos and promote the public health, autely and welfare. 


History: 1953 Comp., § 65-10-2, nailed by Laws Repotaplibelonsl — Laws 2005, ch. 22, § 4 recompiled 
1974, ch, 22, § 2; 1978 Comp., § 70-8-2, recompiled as § 70-8-2 NMSA 1978 as 12-12-11 NMSA 1978, effective 
12-12-11 by Laws 2005, ch. 22, § 4. July 1, 2005. 


12-12-12. Definitions. 


As used in the Emergency Petroleum Products Supply Act [12-12-10 through 12-12-16 NMSA 
1978]: 

A. "petroleum products" means gasoline, aviation gasoline, kerosene, diesel fuels, heating oils, 
propane, butane and all other liquefied petroleum gases other than natural gasoline; 

B. "supplier" means any person, except a small refiner, who sells, markets or distributes petro- 
leum products in a refined state to any distributor in New Mexico; 

C. "distributor" means any distributor, wholesaler, jobber, consignee, commission SQigeht or 
other person, except a supplier's employee, who purchases or otherwise acquires possession of or 
an interest in petroleum products in New Mexico from a supplier for wholesale sale and. not for 
retail sale or ultimate consumption; 

D. "small refiner" means a refiner whose total refinery capacity, including the refinery capacity 
of any firm which controls, is controlled by or is under common control with such refiner, does not 
exceed fifty thousand barrels per day; 

E. ."monthly:allocation" means the monthly amount of petroleum products sold or otherwise 
supplied to, for or in connection with a distributor in the same month of the calendar year next 
preceding the calendar year of the intended reduction or discontinuance, Reduction or increase in 
a monthly allocation shall not be considered in determining the monthly allocation for succeeding 
periods; 

F tt didctinkinuct means the failure or refusal to deliver a monthly allocation to a distributor 
for a period of six consecutive months unless such failure or refusal is the direct and proximate 
result of force majeure; 

G. "to reduce" means the failure or refusal to deliver at least seventy-five percent of a monthly 
allocation to a distributor for a period of two consecutive months unless such failure or refusal is 
the direct and proximate result of force majeure; and 
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H. "force majeure" means an act of God or any other cause not reasonably within the control 
of the supplier. 


\ 
{ 


History: 1953 Comp., § 65-10-3, enacted by Laws Recompilations. — Laws 2005, ch. 22, §-4 recompiled 
1974, ch. 22, § 3; 1979, ch. 174, § 1; 1983, ch. 196, § 70-8-3 NMSA 1978 as 12-12-12 NMSA 1978, effective 
1; 1978 Comp., § 70-8-3, recompiled as § 12-12-12 by ou 1,,.2005, 

Laws 2005, ch. 22, § 4. : 


12-12-13. Consent as a condition of doing business. 


Any supplier who commences business or continues to do business in New Mexico for a period 
of thirty days after the effective date of the Emergency Petroleum Products:Supply Act [12-12-10 
through 12-12-16 NMSA 1978] is deemed to: have consented to all the terms of the panties ant Pe- 
troleum Products Supply Act as a condition of doing business in New Mexico. 


History: 1953 Comp., § 65-10-4, enacted by Laws ... ANNOTATIONS 


, ch. 22, § 4;1 »» § 70-8-4 1 . 
job coli Baht hops ng he ; 4, ropomae ad aA Law reviews. — For note, "Access to Sunlight: New 


Recompilations. — Laws 2005, ch. 22, § 4 recompiled "' Mexico's Solar nye Acts" see 10 N.M.L. Rey, 169 (1979- 


70-8-4 NMSA 1978 as 12-12-13 NMSA 1978; effective BO). erty 3 asin t: 
July 1, 2005. ; r 


12-12-14. Prohibited acts. 


Except in case of failure by any New Mexico distributor to substantially comply with the re- 
quirements imposed upon him by a contract or agreement with the supplier or except as first 
authorized by an agency of the federal government responsible for regulating allocations. of pe- 
troleum products or except as provided in Section 12-1215 NMSA 1978, it is unlawful for any 
supplier: 

A. to discontinue monthly allocations of petroleum products to a New Mexico distributor, his 
successors in interest or qualified assigns; or 

B. to reduce monthly allocations of petroleum products to a New Mexico distributor, his succes- 
sors in interest or qualified assigns. ) 


History: 1953: Comp., § 65-10-5, enacted by Laws | ANNOTATIONS 


1974, ch. 22, § 5; 1979, ch. 174, §. 2; 1978 Comp., § 70-8» 
5, recompiled as § 12-12-14 by Laws 2005, ch. 22, § 4, Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 


Recompilations. — Laws 2005, ch. 22, § 4 recompiled oe 2d Gas and Oil 8§ 153, 161. 
70-8-5 NMSA 1978 as 12-12-14 NMSA 1978, effective ©. 
July 1,,.2005. 


12-12-15. Exemption. 


A supplier is authorized to reduce or discontinue feonthly allocations of petroleum ebigee 
with any New Mexico distributor if the supplier: 

A. furnishes the distributor with an alternative source of monthly allocations of petroleum 
products of equal type, grade, quantity and equivalent delivery location or, in the event the dis- 
tributor refuses to accept the alternative source; and 

B. agrees to supply the distributor with monthly allocations of petrolaurn medancte fora ‘period 
of thirty months after furnishing the distributor and the governor with notice of the tender of the 
alternative source of monthly allocations of petroleum products and of its intention to discontinue 
or reduce such allocations. ; 


History: 1978 Comp., § 70-8-5.1, enacted by Laws Recompilations. — Laws 2005, ch. 22, § 4 recompiled 


1979, ch, 174, § 3; recompiled as g 12-12-15 by Laws 70-8-5.1 NMSA 1978.as, 12-12-15 ‘NMSA 1978, effective 
2005, ch. 22, § 4. duly 1, 2005. 
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12-12-16. Right of action; injunction; damages. 


Whenever the attorney general of New Mexico, after complaint has been filed by any person al- 
leging injury hereunder or upon his own initiative after investigation made, believes any supplier 
has violated, or is knowingly in violation of, the provisions of the Emergency Petroleum Products 
Supply Act [12-12-10 through 12-12-16 NMSA 1978], the attorney general shall bring an action to 
enjoin the violation in any district court of the state. Additionally, any person who shall be injured 
in his business or property by a violation of this act may bring an action to enjoin the violation and 
to recover all damages sustained thereby, including cost of suit and a reasonable attorney's fee, in 
any district court of the state. In an action for money damages, the court or jury may award puni- 
tive damages not to exceed three times the actual damages, if the violation is found to be willful. 


History: 1953 Comp., § 65-10-6, enacted: by Laws 
1974, ch, 22, § 6; 1978 Comp., § 70-8-6, recompiled as § 
12-12-16 by Laws 2005, ch. 22, § 4. 

Recompilations. — Laws 2005, ch. 22, § 4 recompiled 
70-8-6 NMSA 1978 as 12-12-16 NMSA 1978, effective 
July 1, 2006, 


12-12-17. Short title. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. toe Plain- 
tiff's rights to punitive or multiple damages when cause of 
action renders both available, 2 A.L.R.5th 449, 


Sections 12-12-17 through 12-12-30 NMSA 1978 may be cited as the "Hazardous Materials 


Emergency Response Act". 


History: 1978 Comp., § 74-4B-1, enacted by Laws 
19838, ch. 80, § 1; 1984, ch. 41, § 1; recompiled as § 12- 
12-17 by Laws 2005, ch. 22, § 4; 2007, ch. 291, § 25. 

Recompilations. — Laws 2005, ch. 22, § 4 recompiled 
74-4B-1 NMSA 1978 as 12-12-17 NMSA 1978, effective 
July 1, 2005, . 

Compiler' s notes. — Chapter 74, Article 4B was re- 
compiled as part of Chapter 12, Article 12 by Laws 2005, 
ch, 24, § 4. At the time it was recompiled the Emergency 
Management Act consisted of Sections 74-4B-1, 74-4B-2, 
74-4B-3, 74-4B-4, 74-4B-5, 74-4B-6, 74-4B-6.1, 74-4B-7, 
74-4B-8, 74-4B-9, 74-4B-10, 74-4B-10.1, 74-4B-13 and 74- 
4B-14. These sections were recompiled as Sections 12-12- 
17 to 12-12-30 NMSA 1978. 


Cross references. — For Voluntary Remediation Act, 


The 2007 amendment, effective July 1, 2007, changed 
the statutory reference and the title of the act. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Stand- 
ing to sue for violation of state environmental regulatory 
statute, 66 A.L.R.4th 685, 

Validity, construction, and application of state hazard- 
ous waste regulations, 86 A.L.R:4th 401. 

State or local regulation of toxic substances as pre- 


.empted by Toxic Substances Control Act (15 USCS § 2601 


et seq.), 84 A.L.R. Fed. 913, 

Third-party defense to liability under § 107 of Compre- 
hensive Environmental Response, Compensation, and Li- 
ability Act (42 USCS § 9607), 105 A.L.R. Fed. 21. 


see Chapter 74, Article 4G NMSA 1978. 


12-12-18. Findings and purpose. 


A. The legislature finds that the use of hazardous materials, including radioactive materials, 
and the transportation of such materials through or within New Mexico occurs on a daily basis, 
and, no matter how safety-conscious facilities, users, shippers or carriers are, accidents may occur. 
In the event of an accident, resource requirements may be beyond the capability of local govern- 
ments, and the state must be prepared to respond quickly and effectively to protect the health and 
safety of its citizens and the environment. 

B. It is the purpose of the Hazardous Materials Binerganty Reaeonse Act [12-12-17 through 
12-12-30 NMSA 1978] to: 

-. (1). provide that adequate hazardous materials emergency management capability exists 
in the state to protect the health and safety of New Mexico citizens and the environment; 

(2) delineate those state agencies that are responsible for responding to an accident and 
providing for the control and management of such an accident and to provide for the cooperation of 
other state agencies and local governments in emergency management; and 

(3) provide for the formulation of a comprehensive hazardous materials emergency re- 
sponse plan that will be distributed statewide and that will be complied with by all persons who 
may be involved in responding to an accident. 
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History: 1978 Comp., § 74-4B-2, enacted by Laws. ...,. The 2007.amendment, effective July 1, 2007, deleted 
1983, ch. 80, § 2; recompiled as § 12-12-18 by Laws former Subsection B. 
2005, ch. 22, § 4; 2007, ch, 291, § 26. 
Recompilations. — Laws 2005, ch. 22, § 4 recompiled 
74-4B-2'NMSA 1978 as 12-12-18 NMSA aang effective 
July 1, 2005. 


12-12- 19. Definitions. 


As used‘in the Hazardous sapphic Brn hedtiy Ravan — (12-4 12- 17 owcthae 12- 12. 30 
NMSA 1978]: 

A. "accident" means an nen thvolvinsheda hous materials that may cause injury to persons 
or damage to property or release hazardous materials to the environment; 

"administrator" means the hazardous materials emergency response administrator; 
"board" means the hazardous materials safety board; 
"chief" means the chief of the New Mexico state police;, 

"commission" means the state emergency response commission; 
"department" means the homeland security and emergency management department; 
"emergency management" means the ability to prepare for, respond to, mitigate, recover and 
restore the scene of an institutional, industrial, transportation or other.accident; 

H. "first responder" means the first law enforcement officer or other public service proves 
with a radio-equipped vehicle to arrive at the scene of an accident; 

I. “hazardous materials" means hazardous substances, radioactive materials or a combination 
of hazardous substances and radioactive materials; 

J. "hazardous substances" means flammable solids, semisolids, liquids or gases; poisons; corro- 
sives; explosives; compressed gases; reactive or toxic chemicals; irritants; or biological BEST but 
does not include radioactive materials; 

K. "orphan hazardous materials" means hazardous substances, fadidaetivs eerily a com- 
bination of hazardous substances and ‘radioactive materials or substances used in the manufac- 
ture of controlled substances in violation of the Controlled Substances Act [Chapter 30, Article 31 
NMSA 1978] where an owner of the substances or materials cannot be identified; 

L. "plan" means the statewide hazardous materials emergency response plan; 

M. "radioactive materials" means any material or combination of materials that. spontane- 
ously emits ionizing radiation. Materials in which the estimated specific activity isnot greater 
than 0.002 microcuries per gram of material are not considered to be radioactive materials unless 
determined to be so by the hazardous and radioactive materials bureau of the water and, waste 
management division of the department of environment for purposes of emergency response pur- 
suant to the Hazardous Materials Emergency Response Act; 

N. "responsible state agency" means an agency designated in Subsection D of Section 12:12- 
21 NMSA 1978 with responsibility for managing a certain type of accident or performing certain 
functions at the scene of such accident; and 


Amt oot 


O. "secretary" or "state director" means the state director of itera security.and emergency 
management. 

History: 1978 Comp., § 74-4B-3, enacted by Laws The 1997 amendment, effective July 1, 1997, inserted 
1983, ch. 80, § 3; 1984, ch. 41, § 2; 1986, ch. 62, § 1; 1989, "or hazardous substances used in the manufacture of 
ch. 149, § 10; 1992, ch. 5, § 1; 1997, ch. 152, § 1; 1997, controlled substances in violation of the Controlled Sub- 
ch, 231, § 1; recompiled as § 12-12-19 by Laws 2005, stances Act" and made related stylistic changes in Subsec- 
ch, 22, § 4; 2007, ch. 291, § 27, tion K. . 

Recompilations. — Laws 2005, ch. 22; § 4 recompiled “ The 1992 amendment, effective May 20, 1992, substi- 
74-4B-3 NMSA 1978 as 12-12-19 NMSA 1978, effective tuted "that" for "which" in Subsection A; added present 
July.1, 2005, ., Subsection F; redesignated former Subsections F through 

Cross references, — For chief of the New Mexico state I as present Subsections G through J; added present Sub- 
police, see 29-2-8 NMSA 1978, , section K; redesignated former Subsections K through N 

The 2007 amendment, effective July 1;:2007, rede- as present Subsections M through P; and, in Subsection 
fined "department" to mean the homeland security. and M, substituted "that" for "which" in the first sentence, and 
emergency management department and defined "sec- | substituted all of the present language of the second sen- 
retary" or "state director" to mean the state director of © tence beginning with "hazardous" for "radiation protec- 
homeland security and emergency management. tion bureau of the environmental improvement: division 
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12-12-20 


of the health and environment department for purposes of 
emergency response pursuant to the Emergency Manage- 
ment Act", 


HAZARDOUS MATERIALS EMERGENCY RESPONSE 


12-12-21 


substance from facility for purposes of liability pursuant to 
§ 107 of Comprehensive Environmental Response, Compen- 


sation, and Liability Act (42 USCS § 9607), 120 A‘L.R. Fed. 1 
. ANNOTATIONS | e 
Am. Jur. 2d, ALR. and C.J.S. references. — Bs- 
tablishing "release or threatened release" of hazardous 


Ty 


12-12-20. State responsibility for management of accidents; immunity 
from liability; cooperative agreements; private property. 


A. The state director shall have final authority to administer the provisions of the Hazardous 
Materials Emergency Response Act [12-12-17 through 12-12-80 NMSA 1978]. 

B.. As between:state and local governments, the state government has the primary responsibil- 
ity for the management of an accident, and the local government in whose jurisdiction the accident 
occurs shall assist the state in its management of the accident. 

C. Nothing in the Hazardous Materials Emergency Response Act shall be cnet as 
waiver or alteration of the immunity from liability granted under the Tort Claims Act [Chapter “4, 
Article 4 NMSA 1978] or as a waiver of any other immunity or privilege under law. 

D. The:state, through the state‘ director or state director's designee, may enter into coopera- 
tive agreements with county and municipal governments for the management of accidents based 
on the severity of the accident and the resources of the local government. The plan shall set forth 
the criteria for determining when an accident may be BuBnAgeD by the local government i in whose 
jurisdiction the accident occurred: | 

E. The state director shall support emergency response cApAbIHae Be assisting local and state 
responders in the acquisition of equipment, training and hazardous materials information. 

F. The state, through the state director or state director's designee, may enter into cooperative 
agreements with the federal government, Indian tribes and pueblos and bordering states for as- 
sistance in the management of accidents. 

G. Whenever an accident appears imminent or bis patesteel employees or authorized persons 
of-responsible state agencies as defined in Section 12-12-21 NMSA 1978 are authorized to enter 
upon any premises for the purpose of determining whether it is necessary for emergency manage- 
ment procedures to be implemented. The state on-scene coordinator or a responsible state agency 
may take full control and ae iihg of the premises for es purpose of managing the accident. 


History: 1978 Gomes » § 74-4B-4, enacted by Laws . and, in Subsection G, deleted "buildings or" ‘eeine 


1983, ch. 80, § 4; 1984, ch. 41, § 3; 1986, ch, 62, § 2; 1989, 
ch, 149, § 11; 1996, ch. 87, § 9; recompiled as § 12-12- 
20 by Laws 2005, oh. 22, § 4; 2007, ch. 291, § 28. 

Recompilations. — Pll 2005, ch, 22, § 4 recompiled 
74-4B-4 NMSA 1978 as 12-12-20 NMSA 1978, effective 
July 1, 2005. 

The 2007 amendment, effective July 1, 2007, changed 
references from the "Emergency Management Act" to the 
"Hazardous Materials Emergency Response Act". ©. 

~The 1996 amendment, effective July 1, 1996, added 
Subsection win redesignated: the boihatainy ce ga sae 


"premises" in the first sentence and. substituted "the 
premises" for "such building and premises" in the second 
sentence, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — State 
or local regulation of transportation of hazardous mate- 
rials as pre-empted by Hazardous Materials Transporta- 
tion Act (49 U.S.C.S. § 1801 et seq.), 78 A.L.R. Fed. 289. 


12- 12. 21, State police warergency response officer; procedure for 
notification; cooperation of other state agencies and local 


governments. 


A. The state director, in addition to having final authority to administer the provisions of the 
Hazardous Materials Emergency Response Act, shall be responsible for central coordination and 
communication in the event of an accident. 

B. The chief'shall designate one or more persons to be known as "state police emergency re- 
sponse officers". A state police. emergency response officer shall be trained in accident evaluation 
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and emergency response and shall be available to answer an emergency response call from the 
first responder. 

C. Inthe event of an accident, if the first responder is a law enforcement officer, the officer shall 
immediately notify the state police district emergency response officer in the officer's area, who 
shall in turn immediately notify the state police emergency response center. If the first responder 
is a person with radio capability tied into radio communications protocol or reporting structure 
with the department of information technology, the person shall immediately notify Santa Fe con- 
trol, who shall in turn immediately notify the state police emergency response center, The state 
police emergency response center shall: 

(1) evaluate and determine the scope of the accident based on information provided by the 
first responder; 

(2) instruct the first responder on how to proceed at the prervey scene; 

(3) immediately notify the state director and the appropriate responsible state agency and 
advise it of the necessary response; 

(4) notify the sheriff or chief of police in whose jurisdiction the tsdiclett occurred; a 

(5) coordinate field communications and summon additional resources requested by the 
emergency management team. ) 

D. The responsible state agencies shall be: 

(1) the New Mexico state police division of the eit of public agp for coordina- 
tion, law enforcement and traffic and crowd control; 

(2) the department of environment for assistance with accidents involving intaaedntee ma- 
terials or hazardous substances; 

(83) the state fire marshal's office for assistance with any accident involving hazardous 
materials; 

(4). the injury prevention and emergency medical services bureau of the public neelhie divi- 
sion of the department of health for assistance with accidents involving casualties; 

(5) the homeland security and emergency management department and the department 
of military affairs for assistance with accidents that require the evacuation of the vicinity of the 
accident or the use of the national guard of New Mexico; and 

(6). the department of transportation for assistance with road lamina Sab soot me 
nate routes and related services. 

E. Other state agencies and local governments shall assist the Fad bbaeIblS state agencies when 
requested to do so. 

F. Any driver of a vehicle carrying hazardous atartls meolveds in an accident that may cause 
injury to persons or property or any owner, shipper or carrier of hazardous materials involved in 
an accident who has knowledge of such accident or any owner or person in charge of any building, 
premises or facility where such an accident occurs shall immediately notify the New Mexico state 
police division of the department of public safety by the quickest means of communication avail- 
able. 


History: 1978 Comp., § 74-4B-5, enacted by Laws described ria? To view the'session laws in His entirety, 


1983, ch, 80, § 5; 1984, ch. 41, § 4; 1986, ch. 62, § 3; 1989, see the 2007 session laws on NMOneSource.com. 
ch. 149, § 12; recompiled as § 12-12-21 by Laws 2005, Laws 2007, ch. 291, § 29, effective July 1,:2007, changed 
ch. 22, § 4; 2007, ch. 290, § 11; 2007, ch. 291, § 29. "secretary" to "state director" and "Emergency Management 
Recompilations. — Laws 2005, ch. 22, § 4 recompiled Act" to "Hazardous Materials Emergency Response Act". 
74-4B-5 NMSA 1978 as 12-12-21 NMSA 1978, effective Laws 2007, ch. 290, § 11, effective July 1, 2007, required 
July 1, 2005. a first responder with radio capability tied into the radio 
Cross references. — For the environmental improve- communications protocol or reporting structure with the 
ment division, see 9-7A-4 NMSA 1978. department of information technology to notify Santa Fe 
For the state fire marshal's office, see 59A-52- 1 NMSA control in the event of an accident, 
1978. , 
2007 Multiple Amendments. — Laws 2007, ch. 290, § ANNOTATIONS 


11 and Laws 2007, ch. 291, § 29 enacted different amend- 
ments to this section that can be reconciled, Pursuant 
to 12-1-8 NMSA 1978, Laws 2007, ch. 291, § 29, as the 
last act signed by the governor, is set out above and in- 
corporates both amendments. The amendments enacted 
by Laws 2007; ch. 68, § 2 and Laws 2007, ch. 69, § 6 are 


Reporting of train accidents involving hazardous 
cargo. — A state corporation commission (now public reg- 
ulation commission) rule requiring telephonic reporting 
to the state police of train accidents involving hazardous 
cargo was not in conflict with this article, nor was it incon- 
sistent with federal regulations promulgated under the 
federal Hazardous Materials Transportation Act. Southern 
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Pac. Transp. Co..v. Corp..Comm'n, 1986-NMSC-091, 105 
N.M. 145, 730 P.2d 448. 

Actions of officer upheld. — Actions of state police 
emergency officer and state police emergency response 


12-12-22. Repealed. 


Repeals. — Laws 2007, ch. 291, § 36 repealed 12-12-22 
NMSA 1978, as enacted by Laws 1983, ch. 80, § 6, effective 
July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource.com, 


HAZARDOUS MATERIALS EMERGENCY RESPONSE 


12-12-25 


center were not violative of this section. Caillouette v. Her- 
cules, Inc., 1992-NMCA-008, 113 N.M. 492, 827 P.2d 1306, 
cert. denied, 113 N.M. 352, 826 P.2d 578. 


Laws 2007, ch. 290, § 12 amended this section, making 
the secretary of information technology a member of the 
emergency management task force. The section was set 
out as repealed by Laws 2007, ch. 291, § 29. See 12-1-8 
NMSA 1978. 


12-12-23. Hazardous materials emergency response administrator; 


created; duties. 


The position of "hazardous materials emergency response administrator" is created within the 
homeland security and emergency management department. The state director shall assign the 


administrator’ 38 duties. 


y History: 1978 Comp., § 74-4B-6.1, enacted by Laws 
1984, ch. 41, § 6; 1986, ch. 149, § 14, recompiled as § 
12-12-23 by Laws 2005, ch. 22, § 4; 2007, ch. 291, § 30. 

Recompilations. — Laws 2005, ch. 22, § 4 recompiled 
74-4B-6.1 NMSA 1978 as 12-12-23 NMSA 1978, effective 
July 1, 2005. 


12-12-24. Training officers. 


The 2007 amendment, effective July 1, 2007, elimi- 
nated references to the public safety department. 


Each responsible state agency shall designate one person who is knowledgeable in the area 
of hazardous materials accident response, as it applies to the functions of that agency, to be its 
training officer. It is the duty of the training officer to teach the appropriate personnel within the 
agency the proper methods of discharging the agency's responsibilities in responding to hazardous 
materials accidents. The training officer is also responsible for providing cross-training to person- 
nel of other responsible state agencies and other persons as may be required by the hazardous 
materials safety board. 


History: 1978 Comp., § 74-4B-7, enacted by Laws 
1983, ch. 80, § 7, recompiled as § 12-12-24 by Laws 
2005, ch. 22, § 4. 


Recompilations, — Laws 2005, ch. 22, § 4 recompiled 
74-4B-7 NMSA 1978 as 12- 12- 24) NMSA. 1978, effective 
July 1, 2005. 


12-12-25. Hazardous materials safety board; creation; duties. 


A. There is created the "hazardous materials safety board", composed of the training officers of the 
responsible state agencies, The chairman of the board shall be elected by the members of the board. 
B. The board shall, at the direction of the state emergency response commission: 

(1). establish a curriculum of accident response training for the personnel of each respon- 
sible state agency designed to implement the plan adopted by the task force; 

__,.(2) _ certify to.each responsible state agency those persons who have completed the training 
curriculum or parts of: the curriculum; 

(3) meet at least every four months to review the training needs of each responsible state 
agency and formulate a plan to meet those needs; 

(4) conduct, under the direction and administration of the state fire marshal, an annual 
comprehensive training course for all appropriate personnel from responsible state agencies, other 
state agencies and local governments, which course shall include teaching the basic duties, respon- 
sibilities and procedures of responsible state agencies, other state agencies and local governments; 
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(5) in conjunction with the task force, prepare and submit to the state emergency response 
commission a budget for statewide training needs; and 

(6) cooperate with and assist the task force as requested, including providing the task force 
with any requested information regarding safety and training of emergency response personnel. 


History: 1978 Comp., § 74-4B-8, enacted by Laws Recompilations. — Laws 2005, ch. 22, § 4 recompiled 
1983, ch. 80, § 8; 1984, ch. 41, § 7; 1986, ch. 62, § 6; 1989, 74-4B-8 NMSA 1978 as 12-12-25 NMSA 1978, effective 
ch. 149, § 15, recompiled as § 12-12-25 by Laws 2005, July 1, 2005. 
ch, 22, 8 4, Gross references. — For the state fire marshal, see 

59A-52-1' NMSA 1978. 


12-12-26. Accident review; report. 


After any hazardous materials accident which required the presence of an emergency manage- 
ment team, including a local government team pursuant to a cooperative agreement, the board 
shall meet to review the performance of the team and to establish the probable cause of the acci- 
dent. The board shall report its findings to the task force and the local government i in whose j juris- 
diction the accident occurred; provided, however, the conclusions contained in the report, shall not 
be admissible in evidence in any court proceeding to prove or disprove the negligence of any party 
found by the report to have contributed to the cause of the accident. The report shall be filed with 
the state. corporation commission [public regulation commission] and the administrator. af 


History: 1978 Comp., § 74-4B-9, enacted by Laws Bracketed material. — The bracketed material was 


1983, ch. 80, § 9; 1984, ch, 41, § 8; recompiled as § 12- inserted by the compiler and is not part of the law. 

12-26 by Laws 2005, ch. 22, § 4. Laws 1998, ch. 108, § 80 provided that references to the 
Recompilations. — Laws 2005, ch. 22, § 4 recompiled state corporation commission be construed as references 

74-4B-9 NMSA 1978 as 12-12-26 NMSA 1978, effective to the public regulation commission. 

July 1, 2005, ue 436 


12-12-27. Clean-up. 


Nothing in the Hazardous Materials Emergency Response Act {12- i2- 17 through _ 12- 12-30 
NMSA 1978] shall be construed to relieve hazardous materials owners, shippers or carriers of 
their responsibilities and liability in the event of an accident. Such persons shall assist the state 
as requested in responding to an accident and are responsible for restoring the scene of the acci- 
dent to the satisfaction of the state. 


History: 1978 Comp., § 74-4B-10, enacted by Laws Compensation, ‘and Liability Act. (CERCLA) (42 USCS § 
1983, ch. 80, § 10; recompiled as § 12-12-27 by Laws 9607(a)(3)), 182 A.L.R. Fed. 77. 


2005, ch. 22, § 4; 2007, ch. 291, § 31. Liability of local government under § 107(a) of Com- 
Recompilations. — Laws 2005, ch. 22, § 4 recompiled prehensive Environmental Response, Compensation and 
74-4B-10 NMSA 1978 as 12-12-27 NMSA 1978, effective Liability Act (CERCLA) (42 USCS § 9607(a)), 133,A.L.R. 
July 1, 2005. ‘~ Fed, 298" °- 
The 2007 amendment, effective July 1, 2007, changed What constitutes "disposal!" for purposes of owner or 
the title of the act.) . operator liability under § 107(a)(2) of Comprehensive En- 
) , vironmental Response, Compensation and. Liability Act 
ANNOTATIONS (CERCLA) (42 USCS § 9607(a)(2)), 136 A.L.R. Fed. 117. 
Am. Jur. 2d, A.L.R. and Cw.8. references. — Third- Private entity's status as owner or operator under g 107 
party defense to liability under § 107 of Comprehensive (a)(1,2) of Comprehensive Environmental Response, and 
Environmental Response, Compensation, and Liability Liability Act (42 USCS §.9607 (a)(1,2)) (CERCLA), 140 
Act (42 USOS § 9607), 105 A.L,R. Fed, 21, ALR, Fed. 181, M re 
Arranger liability of sellers pursuant to § 107(a)(3) of Equitable allocation of response costs in contribution 


Comprehensive Environmental Response, Compensation, action under § 113(f) ‘of Comprehensive Environmental 
and Liability Act (CERCLA) (42 USCS § 9607(a)(3)), 125 Response, Compensation, and Liability Act (CERCLA), 42 


A.L.R. Fed. 315. USCA § 9613(£): Factors affecting response cost. liability 
Arranger liability of state government under §107(a) of of generator, broker or arranger, and transporter in single 

Comprehensive Environmental Response, Compensation, ‘|’ Waste stream cases, 146 A.L.R. Fed. 363. 

and Liability Act (CERCLA) (42: USCS: § 9607(a)), 130 Amount and characteristics of wastes as equitable fac- 

A.L.R. Fed. 431. totes in ree of response or pursuant to § 118(f)(1) 
Arranger liability of nongenerators pursuant, to § of Comprehensive Environmental Response, Compensa- 

107(a)(3) of Comprehensive Environmental Response, tion, and Liability Act (CERCLA), 42 U.S.C.A. § 9613()(1): 


multiple waste streams, 162 A.L.R. Fed. 371, 
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12-12-28. Good Samaritan law. 


A. Notwithstanding any provision of law to the contrary, no person who provides assistance 
or advice in mitigating or attempting to mitigate the effects of an actual or threatened release of 
hazardous materials, or in preventing, cleaning up or disposing or attempting to prevent, clean up 
or dispose of such release, shall be subject. to civil liabilities or penalties of any type. 

B. The immunity provided for in Subsection A of this section does not apply to any person: 

(1) whose act or omission caused, in whole or in part, the actual or threatened release of 
hazardous materials and who would otherwise be liable; or 

(2) who receives compensation other than reimbursement for out-of-pocket expenses for 
his services in rendering assistance or advice. 

C. Nothing inthis section shall be construed to limit or otherwise affect the liability of any per- 
son for damages resulting from that person's gross negligence or reckless, wanton or intentional 
misconduct. 


History: 1978 Comp., § 74-4B-10.1, enacted by ANNOTATIONS 
Laws 1984, ch. 41, § 9; il d 12-12-28 b 
tows 2005, "529, eye ol TEP OSABHS deat yi Am. Jur.’2d, A.L.R. and C.J.S. references. — 57A 
Recompilations. — Laws 2005, ch. 22, § 4 recompiled Am, Jur. 2d Negligence §§ 98, 114, 115. 
74-4B-10.1 NMSA 1978 as 12-12-28 NMSA 1978, effective Construction and application of "Good Samaritan" stat- 
July 1, 2005. utes, 68 A.L:R.4th 294, 


12-12-29. Orphan material recovery fund established. 


A. There is created in the state treasury the "orphan material recovery fund". The fund shall 
be invested as.other state funds are invested. All money remaining in the orphan material recov- 
ery fund at the end of any fiscal year shall remain in that fund. 

B. The department shall administer the orphan material recovery fund. Moner in the fund is 
appropriated to the department for the purpose of contracting for the disposal of orphan. hazard- 
ous materials: 

(1) held in the possession of the department; and 
(2) identified by state emergency response officers. 

C. Any expenditures made from the orphan material recovery fund that are recovered from the 
party responsible for the orphan hazardous materials shall be credited to the fund. 

D. If the cost of disposing orphan hazardous materials exceeds the balance available in the 
orphan material recovery fund, the secretary is authorized to seek and the state board of finance is 
authorized to disburse funds from the state board of finance emergency fund in an amount neces- 
sary to cover the deficit in the orphan material recovery fund. 


History: 1978 Comp., § 74-4B-13, enacted by Laws’ Recompilations, — Laws 2005, ch. 22, § 4 recompiled 


1992, ch. 5, § 2; recompiled as § 12-12-29 D by Laws 74-4B-13.NMSA 1978;as 12-12-29 NMSA 1978, effective 
2005, ch. 22, § 4. July 1, 2005. 


12-12-30. Cleanup of orphan hazardous materials; department 
recourse; appeal. 


The department may assess charges against a party identified as responsible for orphan haz- 
ardous materials, for costs the department incurs in cleanup of the orphan hazardous materials 
and for damage to state property. Amounts received in payment of assessments for cleanup of the 
orphan hazardous materials shall be deposited in the orphan material recovery fund. Amounts 
received in payment of assessments for damage to state property shall be used to repair the dam- 
age. A person who is assessed charges pursuant to this’section may appeal the assessment to the 
district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 
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History: 1978 Comp., § 74-4B-14, enacted by Laws 
1992, ch. 5, § 3; 1998, ch. 55, § 92; 1999, ch. 265, § 94; 
recompiled as § 12-12-30 by Laws 2005, ch. 22, g 4. 

Recompilations. — Laws 2005, ch. 22, § 4 recompiled 
74-4B-14 NMSA 1978 as 12-12-30 NMSA’ 1978, effective 
July 1,2005. 

Cross references. — For procedures governing ad- 
ministrative appeals to the district’ court, see Rule 1-074 
NMRA. 


MISCELLANEOUS PUBLIC AFFAIRS MATTERS 


12-12A-2 


For scope of review of the district court, see Zamora 
v. Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 
(1995). 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A-1" in the last 
sentence, 

‘The 1998 amendment, effective September 1, nye 
inserted "; appeal" in the section heading, substituted " 
party identified as" for "persons" and rewrote the last sen- 
tence. 


‘ 


ARTICLE 12A 


Uniform Emergency Volunteer Health Practitioners Act — 


Sec. 

12-12A-1. Short title. 

12-12A-2. Definitions, 

12-12A-3. Applicability to volunteer health practitioners. 

12-12A-4... Regulation of'services during emergency. 

12-12A-5. Volunteer health practitioner registration sys- 
tems. 

12-12A-6. Recognition of volunteer health practitioners 
licensed in other states. 


12-12A-1. Short title. 


Sec. 

12-12A-7. No effect on credentialing and privileging. 

12-12A-8. Provision of volunteer health or veterinary 
services; administrative sanctions. 

12-12A-9, Relation to other laws. 

12-12A-10. Regulatory authority. 

12-12A-11. Rights, privileges and immunities for volun- 
teer health practitioners. 

12-12A-12. Workers' compensation coverage. ; 

12-12A-13. Uniformity of application and construction. 


This act [12-12A-1 through 12- 12A-13 NMSA 1978) ia be cited:as the "Uniform Foie: 


Volunteer Health Practitioners Act". 


History: Laws 2008, ch. 47, § 1. 


12-12A-2. Definitions. 


Effective dates. — Laws'2008, ch. 47, § 14 made the 
Uniform Emergency Volunteer Health Practitioners Act 
effective July 1, 2008. / 


As used in the Uniform Emergency Volunteer Health Practitioners Act: 
A.."disaster, relief organization" means an entity that provides emergency or disaster. relief 
services that include health or veterinary, services provided by volunteer health practitioners and 


that: 


(1) is designated or recognized as a provider of ilibse services pursuant to a disaster re- 
sponse and recovery plan adopted: by an agency of the federal, eae or the homeland secu- 


rity and emergency management department; or 


(2) regularly plans and conducts its activities in coordination with an agency of the feaalal 
government or the homeland security and emergency management department; 
B, "emergency" means an event or condition that is an emergency, disaster, public health emer- 
gency or similar event or condition pursuant to the laws of this state; 
C. "emergency declaration" means a declaration of emergency issued by a person authorized to 


do.so pursuant to the laws of this state; 


D. ."Emergency Management Assistance Compact" means the interstate compact Avnet by 
congress by Public Law No.,104-321, 130 Stat. 3877,.and shop at Sections 12-10- 14 and 12-10-15 


NMSA 1978; 


E, "entity" means a person other than an: indivtdial . 
F.. "health facility" means an entity licensed pursuant to the laws of this or tn ole state to 


provide health or veterinary services; 


G. "health practitioner" means an individual licensed Pameeat to the lend of this or apd 


state to provide health or veterinary services; 
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12-12A-3 UNIFORM EMERGENCY VOLUNTEER HEALTH PRACTITIONERS ACT 12-12A-3 


H. "health services" means the provision of treatment, care, advice or guidance, or other ser- 
vices or supplies, related to the health or death of individuals or human populations, to the extent 
necessary to respond to an emergency, including: 

(1) the following, concerning the physical or mental condition or functional status of an 
individual or affecting the structure or function of the body: 

(a) preventive, diagnostic, therapeutic, pony Resa e) maintenance or dullintivde: care; 
and’ 
(b) counseling, assessment, procedures or other services; 

(2) the sale or dispensing of a drug, a Gowive: equipment or another item to an individual 
in accordance with a prescription; and’ 

(3) funeral, cremation, cemetery or other mortuary services; 

I. “host entity" means an entity operating in this state that uses Rios oy nee set practitioners 
to respond to an emergency; 

J. "license" means authorization by a state to engage in health or veterinary services that are 
unlawful without the authorization. "License" includes authorization pursuant to the laws of this 
state to an individual to provide health or veterinary services based upon a national certification 
issued by a public or private entity; 

K. “person” means an individual, corporation, business trust, trust, partnership, limited liabil- 
ity company, association, joint ventare: public corporation, government or governmental subdivi- 
sion, agency or instrumentality or any other legal or commercial entity; 

L. ‘"scope of practice" means the extent of the authorization to provide health or veterinary ser- 
vices granted to a health practitioner by a license issued to the practitioner in the state in which 
the principal part of the practitioner's s services are rendered, including any conditions imposed by 
the licensing authority; 

M. "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin, Islands or any territory or insular possession subject to the jurisdiction of the United 
States; 

N. "veterinary services" means the provision of treatment, care, advice or guidance, or other 
services or supplies, related to the health or death of an animal or to animal popwations, to the 
extent necessary to respond to an emergency, including: 

(1) the diagnosis, treatment or prevention of an animal disease, injury or other physical or 
mental condition by the prescription, administration or dispensing of a vaccine, medicine, surgery 
or therapy; 

(2) the use of a procedure for reproductive management; and 

(3) the monitoring and treatment of animal populations for diseases that have. spread or 
demonstrate the potential to spread to humans; and 
_ 0, "volunteer health practitioner" means a health practitioner who provides health or veteri- 
nary services, whether or not the practitioner receives compensation for those services. "Volun- 
teer health practitioner" does not include a practitioner who receives compensation pursuant to a 
preexisting employment relationship with a host entity or affiliate that requires the practitioner 
to provide health services in this state, unless the practitioner is not a resident of this state and 
is employed by a disaster relief organization providing services in this state while an emergency 
declaration is in effect. 


History: Laws 2008, ch. 47, § 2. | Effective dates. — Laws 2008, ch. 47, § 14 made the 
F Uniform Emergency Volunteer Health Practitioners Act 
effective July 1, 2008. 


12-12A-3. Applicability to volunteer health practitioners. 


The Uniform Emergency Volunteer Health Practitioners Act applies to volunteer health practi- 
tioners registered with a registration system that complies with Section 5 [12-12A-5 NMSA 1978] 
of that act and who provide health or veterinary services in Re state for a host entity while an 
emergency declaration is in effect. 
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History: Laws 2008, ch. 47, § 3. Effective dates. — Laws 2008, ch: 47, § 14 made the 
; Uniform Emergency Volunteer Health Practitioners Act 
effective July 1, 2008. 


12-12A-4. Regulation of services during emergency. 


A. While an emergency declaration is in effect, the homeland security and emergency manage- 
ment department may limit, restrict or otherwise regulate; 

(1) the duration of practice by volunteer health practitioners; ) 

(2) the geographical areas in which volunteer health practitioners may practice; 

(3) the types of volunteer health practitioners who may practice; and 

(4) any other matters necessary to coordinate effectively the provision of health or veteri- 
nary services during the emergency. 

B. An order issued pursuant to Subsection A of this section may take effect immediately, with- 
out prior notice or comment. 

C, A host entity that uses volunteer health practitioners to provide health or VeLerMD BEY ser- 
vices in this state shall: 

(1) consult and coordinate its activities with the homeland security and emergency man- 
agement department to the extent practicable to provide for the efficient and effective use of vol- 
unteer health practitioners; and 

(2). comply with any laws other than the Uniform Emergency Volunteer Health Practitio- 
ners Act relating to the management of emergency health or veterinary services, including the 
Emergency Medical Services Act [Chapter 24, Article 10B NMSA.1978] and the All Hazard Emer- 
gency se chests Act [12-10-1 through 12-10-10 NMSA 1978]. 


History: Laws 2008, ch, 47, § 4. Effective dates. aa Laws 2008, ch. ‘47, § 14 made the 
Uniform Emergency Volunteer Health Practitioners Act 
effective July 1, 2008. 


i d 
12-12A-5. Volunteer health practitioner registration systems, 
A. To qualify as a volunteer health practitioner registration system, a system shall: 

(1) accept applications for the registration of volunteer health practitioners before or dur- 
ing an emergency; 

(2) include information about the licensure and good standing of health practitioners that 
is accessible by authorized persons; 

(3) be capable of confirming the accuracy of information concerning whether a health prac- 
titioner is licensed and in good standing before health services or veterinary services are provided 
pursuant to the Uniform Emergency Volunteer Health Practitioners Act; and . 

(4) meet one of the following conditions: 

(a) be an emergency system for advance registration of volunteer health care prac- 
titioners established by a state and funded through the health resources services administration 
pursuant to Section 3191 of the federal Public Health Service Act, 42 U.S.C. Section 247d-7b, as 
amended; 

(b) be a local unit consisting of trained and equipped emergency response, public 
health and medical personnel formed pursuant to Section 2801 of the Public Health Service Act, 
42 U.S.C. Section 300hh, as amended; 

(c) be operated by a: 1) disaster relief organization; 2) licensing board; 3) national or 
regional association of licensing boards or health practitioners; 4) health facility that provides 
comprehensive inpatient and outpatient health care services, including a tertiary care and teach- 
ing hospital; or 5) governmental entity; or 

(d) be designated by the homeland security and emergency management department 
as a registration system for purposes of the Uniform Emergency Volunteer Health Practitioners 
Act. 
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B. While an emergency declaration is in effect, the homeland:security and emergency manage- 
ment department, a person authorized to act on behalf of the homeland security and emergency 
management department or a host entity may confirm whether volunteer health practitioners 
used in this state are registered with a registration system that complies with Subsection A of this 
section. Confirmation is limited to obtaining identities of the volunteer health practitioners from 
the system and determining whether the system indicates acne the volunteer health practitioners 
are licensed and in good standing. 

»C, Upon request of a person in this state aittieiba} phat went to‘Subsection.B of this section or 
a similarly authorized person in another state, a registration system located in this state shall no- 
tify the person of the identities of volunteer health practitioners and whether the volunteer health 
practitioners are licensed and in good standing. 

D. A host entity is not required to use the services of a volunteer eels eniveisorer even if 
the volunteer health practitioner is registered with a registration system that inghleates that the 
volunteer health practitioner is licensed and in good Meets 


History: Laws 2008, ch. 47,§5. © Effective dates. — Laws 2008, ch. 47, § 14 made the 
Uniform, Emergency Volunteer Health Practitioners Act 
effective July 1, 2008. 


12-12A-6. Recognition of volunteer health practitioners licensed i in 
other states. | 


A. While an emergency declaration is in effect, a volunteer health practitioner registered with 
a registration system that complies with Section 5 [12-12A-5 NMSA 1978] of the Uniform Emer- 
gency Volunteer Health: Practitioners Act and licensed and in good standing in the state upon 
which the volunteer health practitioner's registration. is based may practice in this state to the 
extent authorized by that act as if the volunteer health practitioner were licensed in this state. 

B. A volunteer health practitioner qualified pursuant to Subsection A of this section is not 
entitled. to the protections of the Uniform Emergency Volunteer Health Practitioners Act if the 
volunteer health practitioner is licensed in more than one state and any license of the volunteer 
health practitioner is suspended, revoked or subject to an agency order limiting or restricting 
practice privileges or has been voluntarily terminated under threat of sanction. 


History: Laws 2008, ch, 47, § 6. Effective dates. — Laws 2008, ch. 47, § 14 made the 
Uniform Emergency Volunteer Health Practitioners Act 
effective July 1, 2008. 


12-12A-7. No effect on credentialing and privileging. 


A.. As used in this section: i as 

(1) "credentialing" means obtaining, verifying and assessing the qualifications of a health 
practitioner to provide treatment, care or services in or for a health facility; and . 

(2) "privileging" means the authorizing by an appropriate authority, such as a governing 
body, of a health practitioner to provide specific treatment, care or services at a health facility 
subject to limits based on factors that include license, education, training, experience, competence, 
health status and specialized skill. 

B. The Uniform Emergency Volunteer Health Practitioners Act does not affect credentialing or 
privileging standards of a health facility and does not preclude a health facility from waiving or 
modifying those standards while an emergency declaration is in effect. 


History: Laws 2008, ch. 47, § 7. Effective dates. — Laws 2008, ch. 47, § 14 made the 
; Uniform Emergency Volunteer Health Practitioners Act 
effective July 1, 2008. 
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12-12A-8. Provision: of volunteer health or veterinary’s services; 
| administrative sanctions. 


A. Subject to Subsections B and.C of this section, a sali health sBuvitiatie shall wduert 
to the scope of practice for a similarly licensed practitioner es os the licensing provisions, 
practice acts or other laws of this state: by by 

B. Except as otherwise provided in Subsection C of this sachin fis Uniform Emergency Vol- 
unteer Health Practitioners Act does not authorize a volunteer health practitioner to provide ser- 
vices that’ are outside the volunteer health practitioner's scope of practice, even if a similarly 
licensed practitioner in'this state would be permitted to provide the services. 

C. The homeland security and emergency management department may modify or srsattih be 
health or veterinary services that volunteer health practitioners may provide pursuant to the 
Uniform Emergency Volunteer Health Practitioners Act. An order pursuant to this subsection may 
take effect immediately, without prior notice or comment. 

D. A host entity may restrict the health or veterinary services that a eatanther Leales svetiie 
tioner may provide pursuant to the Uniform Emergency Volunteer Health Practitioners Act. 

E. A'volunteer health practitioner does not engage in unauthorized practice unless the volun- 
teer health practitioner has reason to know of any limitation, modification or restriction pursuant 
to the provisions of this section or that a similarly licensed practitioner in this state would not be 
permitted to provide the services. A volunteer health practitioner has:reason to know of a limita- 
tion, modification or restriction or that a similarly licensed practitioner in this state would not be 
permitted to provide a service if: 

(1) «the volunteer health practitioner knows the limitation, modification or restriction exists 
or that a similarly licensed practitioner in this state would not be permitted to provide the service; or 

(2). from all the facts and circumstances known to the'volunteer health practitioner at the 
relevant time, a reasonable person would conclude that the limitation, modification or restriction 
exists or that a similarly licensed practitioner in this state would not be permitted to provide the 
service.» x63 

F.. In addition to the authority siverritid by law of this state other than the Uniform Emergency 
Volunteer Health Practitioners Act to regulate the conduct of health Ae tgitats So a licensing 
board or other disciplinary authority in this state: 

(1) may impose administrative sanctions upon a health practitioner Hicansda} in this state 
for conduct outside of this state in response to an out-of-state emergency; 

(2) ‘may impose administrative sanctions upon a practitioner not licensed in this state for 
conduct in this state in response to an in-state emergency; and 

(3) shall report any administrative sanctions imposed upon a practitioner licensed in an- 
other state to the appropriate licensing board or other PT upaeigi a authority in any other state in 
which the practitioner is known. to be licensed: 

G. In determining whether to impose administrative ean pursuant to Sibsection F of 
this section, a licensing board or other disciplinary authority shall consider the circumstances in 
which the conduct took place, including any exigent circumstances, and the practitioner’ S scope of 
practice, education, training, experience and specialized skill. 


History: Laws 2008, ch. 47, § 8. . Effective dates. — Laws 2008, ch. 47, 8 14 made the 
Uniform Emergency Volunteer Health Practitioners Act 
effective July 1, 2008. ' 


12-12A-9. Relation to other laws. 


A. The Uniform Emergency Volunteer Health Practitioners Act does not limit rights, privileges 
or immunities provided to volunteer health practitioners by laws other than the Uniform Emer- 
gency Volunteer Health Practitioners Act. Except as otherwise provided in Subsection B of this 
section, the Uniform Emergency Volunteer Health Practitioners Act does not affect requirements 
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for the use of health practitioners pursuant to the Emergency Management Assistance in pe 
[12-10-14 and 12-10-15 NMSA 1978]. 

B. The homeland security and emergency management department, pursuant to the provi- 
sions of the Emergency Management Assistance Compact, may incorporate into the emergency 
forces of this state volunteer health practitioners who are not officers or employees of this state, 
a political subdivision of this state or a municipality or other local government within this state. 


History: Laws 2008, ch. 47,:§ 9. Effective dates. — Laws 2008, ch. 47, § 14 made the 
Uniform Emergency Volunteer Health Practitioners Act 
effective July 1, 2008. 


12-12A-10. Regulatory authority. 


The homeland security and emergency management department may promulgate rules to im- 
plement the Uniform Emergency Volunteer Health Practitioners Act. In doing so, the homeland 
security and emergency management department shall consult with and consider the recommen- 
dations of the entity established to coordinate the implementation of the Emergency Management 
Assistance Compact [12-10-14 and 12-10-15 NMSA 1978] and shall also consult with and consider 
rules promulgated by similarly empowered agencies in other states to promote uniformity of ap- 
plication of the Uniform Emergency Volunteer Health Practitioners Act and make the emergency 
response systems in the various states reasonably compatible. 


History: Laws 2008, ch, 47, § 10. Effective dates. — Laws 2008, ch. 47, § 14 made the 
Uniform Emergency Volunteer Health Practitioners Act 
effective July 1, 2008. 


12-12A-11. Rights, privileges and immunities for volunteer health 
practitioners. 


A volunteer health practitioner providing health or veterinary services pursuant to the Uniform 
Emergency Volunteer Health Practitioners Act is entitled to all the rights, privileges or immuni- 
ties provided by the laws of this state other than the eaten Emergency Volunteer Health Prac- 
titioners Act. 


History: Laws 2008, ch. 47, § 11. Effective dates. — Laws 2008,°ch. 47, § 14 made the 
Uniform Emergency Volunteer Health Practitioners Act 
effective July 1, 2008, 


12-12A-12. Workers' compensation coverage. 


A. As used in this section, "injury" means a physical or mental injury or disease for which an 
employee of this state who is injured or contracts the disease in the course of the employee's em- 
ployment would be entitled to benefits under the workers' compensation law of this state. 

B. A volunteer health practitioner who provides health or veterinary services pursuant to the 
Uniform Emergency Volunteer Health Practitioners Act and who is not otherwise eligible for ben- 
efits for injury or death under the workers' compensation law of this or another state may elect to 
be deemed an employee of this state for the purpose of receiving such benefits by making a claim 
in accordance with the workers' compensation law of this state. 

C. The department of health shall promulgate and adopt rules, enter into agreements with 
other states or take other measures to facilitate the receipt of benefits for injury or death under 
the workers' compensation law of this state by volunteer health practitioners who reside in other 
states and may waive or modify requirements for filing, processing and paying claims that unrea- 
sonably burden the practitioners. To promote uniformity of application of the Uniform Emergency 
Volunteer Health Practitioners Act with other states that enact similar legislation, the department 
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12-12A-13 ‘MISCELLANEOUS PUBLIC AFFAIRS MATTERS 12-12B-3 


of health shall consult with and consider the approaches to filing, processing and paying claims 
taken by agencies with similar authority in other states. 


Hisiotin Laws 2008, ch. 47, § 12. Effective dates. — Laws 2008, ch. 47, § 14 made:the 
Uniform Emergency Volunteer Health Practitioners Act 
effective July 1, 2008. 


12-12A-13. Uniformity of application and construction. 


In applying and construing the Uniform Emergency Volunteer Health Practitioners Act, con- 
sideration shall be given to the need to promote uniformity of the law with respect to its subject 
matter among states that enact it. 


History: Laws 2008, ch. 47,§ 13... , bres ~ Effective dates. — Laws 2008, ch. 47, § 14 made the 
Uniform Emergency Volunteer Health Practitioners Act 
effective July 1, 2008. 


ARTICLE 12B 
Emergency Gas Pilot Belshhing 


Sec. Sec. 

12-12B-1. Short title. 12-12B-4, Declaration of emergency or disaster; employ- 
12-12B-2. Definitions. ment of gas pilot relighting technicians; 
12-12B-3. Certification program, . reimbursement. 


12-12B-1. Short title. s 


This act [12-12B-1 through 12-12B-4 NMSA 1978] may be citedvas the "Emergency Gas Pilot 
Relighting Act". 


History: Laws 2011, ch. 104, § 1. | - TV, § 238, was effective June 17, 2011, 90 days after the 
Effective dates; — Laws 2011, ch. 104 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


12-12B-2. Definitions. 


As used in the Emergency Gas Pilot Relighting Act: | 

A. "gas pilot relighting technician" means an individual who has successfully completed a 
program pursuant to Section 3 of the Emergency Gas Pilot Relighting Act [12-12B-3 NMSA 1978]; 

B. "natural gas" means any combustible vapor composed chiefly of hydrocarbons occurring 
naturally; and a : Me 

C: "“program" means a program for training and certifying persons to relight pilot lights for resi- 
dential equipment and appliances pursuant to Section 3 of the Emergency Gas Pilot Relighting Act. 


History: Laws 2011, ch. 104, § 2. IV, § 23, was effective June 17, 2011, 90 days ‘after the 
Effective dates. — Laws 2011, ch. 104 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


12-12B-3. Certification program. 


The higher education department and the eh and licensing iain shall recom- 
mend to appropriate institutions of higher learning a program for training and certifying individu- 
als to relight pilot lights for residential equipment and appliances. Upon satisfactory completion of 
such a program, an individual shall be certified as a gas pilot relighting technician and be issued a 
certificate attesting to the person's completion of the program, which certificate shall expire after 
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five years. The regulation and licensing department shall adopt rules specifying the content of the 
training program, requirements for successful completion of the program and the process for cer- 
tification of an individual as a gas pilot relighting technician. 


History: Laws 2011, ch. 104, § 3. IV, § 23, was effective June 17, 2011, 90 days after the 
Effective dates. — Laws 2011, ch. 104:contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


12-12B-4. Declaration of emergency or disaster; employment of gas 
pilot relighting technicians; reimbursement. 


A. Upon a declaration by the governor of an emergency or disaster, a person certified as a jour- 
neyman plumber or journeyman gas fitter pursuant to the Construction Industries Licensing Act 
[Chapter 60, Article 13 NMSA°1978] may employ no more than five gas pilot relighting technicians 
during the period of the declared emergency or disaster. 

B. A gas pilot relighting technician employed by a journeyman plumber or journeyman gas 
fitter pursuant to Subsection A of this section shall be an employee of the journeyman plumber 
or journeyman gas fitter and shall be covered by liability insurance provided by the journeyman 
plumber or journeyman gas fitter. 

C. The duties of a gas pilot relighting technician employed by a journeyman plumber or jour- 
neyman gas fitter pursuant to Subsection A of this section shall be limited to work directly related 
to the relighting of pilot lights for ects in ol and id apie Apes serving residences with 
not more than four dwelling units. 

D. If authorized in the declaration of emergency or disaster pdued by di governor and subject 
to funds being made available pursuant to such a declaration, the secretary of homeland security 
and emergency management may adopt rules permitting state funds to be used to pay the cost 
of journeyman plumbers, journeyman gas fitters or gas pilot relighting technicians for services 
rendered during the declared period of the emergency or disaster to restore natural gas service to 
’ residences within the area,covered by the declaration of emergency or disaster. 


History: Laws 2011, ch. 104, § 4. IV, § 23, was effective Tene Mt 2011, 90 days after the 
Effective dates. —.Laws 2011, ch. 104 contained no adjournment, of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


New Mexico Border Act 


(Repealed by Laws 2003, ch.9, §:8.) 


mS 


12-13-1 to 12-13-7. Repealed. 
Repeals. — Laws 2003, ch. 9, § 8 repealed 12-13-1 to see the 2002 NMSA. 1978 on NMOneSource.com. For simi- 


12-13-7 NMSA 1978, effective July 1, 2003, relating to _ lar present. provisions, see 12-13A-1 NMSA 1978 et seq. 
New ae ae BE Act. For saben? of former Bechions, 


pela ee TW COL Dd BSL 


New Mexico-Chihuahua Commission 


Sec. “sr ; . ) bala Sec. 


12-13A-1. Short title. ie 5 : 12- 18A-4. “New Mexico-Chihuahua commission created; 
12°13A-2° "Purposes. "9-425 69. ORE 1 OE % members; administration. 
12-13A-3,, “Definitions; . mros onli yd | T 12: 13A-5. Powers and duties. . 


12-13A-6. Conflict of interest, 
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12-13A-1. Short title. 


This act [12-13A-1 through 12-13A-6 NMSA 1978] may be cited as the "New Mexico-Chihuahua 
Commission Act". 


History: Laws 2003, ch. 9, § 1. Effective dates. — Laws 2003, ch. 9; § 9 made Laws 
2003, ch, 9, § 1 effective July 1, 2003. ) 


12-13A-2.. Purposes. 


The purposes of the New Mexico-Chihuahua Commission Act are to establish a framework in 
which New Mexico and the state of Chihuahua, Mexico, can work to develop mutually beneficial 
programs.to resolve challenges along the international border common to both states, to maximize 
the possibilities for economic:development and to open and institutionalize lines of communication 
between the public and private sector leaders of the states. 


History: Laws 2009, ch. 9, § 2. Effective dates. — Laws 2003, ch. 9,.§ 9 made Laws 
20038, ch. 9, § 2 effective July 1, 2003. 


12-138A-3. Definitions. 


As used in the New Mexico-Chihuahua Commission Act: 
A. "Chihuahua" means the state of Chihuahua, Mexico; and . 
B. "commission" means the New Mexico-Chihuahua commission. 


History: Laws 2003, ch. 9, § 3. | Effective dates. — Laws 2003, ch. 9, § 9 made Laws 
; 2003, ch. 9, § 3 effective July 1, 2003.~ 


12-13A-4. New Mexico-Chihuahua commission created; members; 
administration. 


A. The "New Mexico-Chihuahua commission" is created and is administratively attached to 
the economic development department. 

B. The members of the commission representing New Mexico shall be: 

(1) the governor of New Mexico; 

(2) the secretary of economic development; 

(3) the secretary of tourism; 

(4) other state officials as assigned by the governor; and 

(5) no more than ten members of the public appointed by the governor of New Mexico. 

C. The members of the commission representing Chihuahua shall be appointed or assigned ac- 
cording to the customary procedure of the executive branch of the government of that state. 

D. The economic development department shall provide administrative assistance to the com- 
mission as needed. 

HE. The economic development department shall keep records of commission proceedings. 

F, The co-chairs of the commission shall be the governors of New Mexico and Chihuahua, 

G. Meetings of the commission shall be at the call of the co-chairs or pursuant to the request of 
a majority of the members of the commission, 

H. Terms for public members of the commission Sdpeited by the governor of New Mexico shall 
be for two years with reappointment to additional terms at the discretion of the governor. 

I, Avacancy in a term of a commission member representing New México shall be filled by ap- 
pointment by the governor of New Mexico for the remainder of the term of the position vacated. 

J. The public members of the commission appointed by the governor of New Mexico shall re- 
ceive per diem and mileage pursuant to the Per Diem and Mileage Act [10-8-1 through 10-8-8 
NMSA 1978] for performance of official duties required by the commission and'shall receive no 
other compensation, perquisite or allowance. 
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12-13A-5 NEW MEXICO-SONORA COMMISSION 12-13B-1 


History: Laws 2008, ch. 9, § 4. Effective dates. — Laws 2003, ch. 9, § 9 made Laws 
2003, ch, 9, § 4 effective July 1, 2003. 


12-13A-5. Powers and duties. 


A. The commission shall provide a forum for discussion and resolution of issues of mutual con- 
cern to:the governments of New Mexico and Chihuahua. 

B. The commission may: 

(1) identify projects that can be cooperatively pursued by New Mexico and Chihuahua; 

(2) create avenues of communication between New Mexico and Chihuahua concerning cul- 
tural, artistic, economic and industrial affairs; 

(3) confer with New Mexican and Chihuahuan cultural, artistic, economic and industrial 
leaders to determine the best methods and procedures to carry out the provisions of the New 
Mexico-Chihuahua Commission Act; 

(4) promote legislation to further the goals of the commission; and 

(5) communicate with state or province international commissions in other states or na- 
tions in order to obtain information about successful international intergovernmental cooperative 
activities or models. 

C. The governor of New Mexico may negotiate with appropriate officials from Chihuahua to 
create cooperative projects to be implemented by Chihuahua and New Mexico or to resolve issues 
of mutual concern to New Mexico and Chihuahua. The governor may implement the agreements 
reached through those negotiations or projects developed, provided that an agreement that has a 
fiscal impact on New Mexico and requires an appropriation shall require an act of the legislature. 


History: Laws 2003, ch. 9, § 5. _Effective dates. — Laws 2008, ch. 9, § 9 made Laws 
2003, ch. 9, § 5 effective July 1, 2003. 


12-13A-6. Conflict of interest. 


A member of the commission who performs a function or duty pursuant to the New Mexico- 
Chihuahua Commission Act shall not have a direct or indirect financial interest in an activity 
uriderkaken by ings commission. 


History: Laws 2003, ch, 9, § 6. Effective dates. — Laws 2003, ch. 9, § 9 made Laws 
2008, ch. 9, $6 effective July 1, 2008, 
ARTICLE 13B 
New Mexico-Sonora Commission 
Sec. Sec. 
12-13B-1. Short title. 12-13B-4. Powers and duties. 
12-18B-2. Definitions. 12-138B-5. Conflict of interest. 


12-13B-3. New Mexico-Sonora commission “created; 
members; administration. 


12-13B-1. Short title. 


This act [12-13B-1 through 12-13B-5 NMSA 1978] pay be cited as the _ New Mexico- Sonora 
Commission Act". 


History: Laws 2009, ch. 108, § 1. Effective dates. — Laws 2009, ch. 108, § 6 made Laws 
2009, ch. 108, § 1 effective July 1, 2009. 
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12-13B-2 MISCELLANEOUS PUBLIC AFFAIRS MATTERS 12-13B-4 


12-13B-2. Definitions. . @ ade 


As used in the New Mexico-Sonora Commission Act: 
A. "commission" means the New Mexico-Sonora commission; and,... .......% 
B. "Sonora" means the state of Sonora, Mexico. 


History: Laws 2009, ch. 108, § 2. fry cli . Effective deten: = Tne 2009, AY 108, 3 & 6 made ees 
2009, ch. 108, § 2 effective July 1, 2009. 


’ 


12-13B- 3. New Metbosonden commission created; members; 
administration. 


A. The "New Mexico-Sonora anna witasoi is wats and’ is administratively attached to ~_ 
economic development department. ify 
B. The members of the commission Sa apteprarcs New Mexico halt be: 4 
(1) ‘the governor of New Mexico; | x 
(2) the secretary of economic development; 
(3) the secretary of tourism; 
(4) other state officials:as assigned by the governor; and . 
' (5) no more than nine members of the public appointed by the governor “of New Mexico. 
C.The members of the commission representing Sonora shall/be appointed or assigned ernieted 
ing to regulations and procedures governing commissions in that state. 
D. The economic development department shall provide administrative assistance i" the com- 
mission as needed. 
E. |The economic development department shall keep a record of commission proceedings. | 
F. The co-chairs of the commission shall be the governors of New Mexico and Sonora. 
G. Meetings of the commission shall be at the call of the co-chairs or pursuant to the request of 
a majority of the members of the commission. 
H. Terms for public members of the commission appointed by the governor of New Mexico shall 
be for two years with reappointment to additional terms at the discretion of the governor. 
I. A vacancy in a term of a commission member representing New Mexico shall be filled by ap- 
pointment by the governor of New Mexico for the remainder of the term ofthe position vacated. 
J. The public members of the commission appointed by the governor of New Mexico shall re- 
ceive per diem.and mileage pursuant to the Per Diem and Mileage Act [10-8-1 through 10-8-8 
NMSA 1978] for performance of official duties required by the commission and shall receive no 
other compensation, perquisite or allowance. 


History: Laws 2009, ch. 108, § 3. Effective dates. — Laws 2009, ch. 108, § 6 made Laws 
2009, ch. 108,.§ 8 effective July 1, 2009. 


12-13B-4. Powers and duties. 


A. The commission shall provide a forum for discussion and resolution of issues of mutual con- 
cern to the governments of New Mexico and Sonora. 
B. The commission may: 

(1) identify projects that can be cooperatively pursued by New Mexico and Sonora; 

(2) create avenues of communication between New Mexico and Sonora concerning cul- 
tural, artistic, public safety, economic and industrial affairs; 

(3) confer with New Mexican and Sonoran cultural, artistic, public sesfestae economic oa 
industrial leaders to determine the best methods and procedures to carry out the provisions of the 
New Mexico-Sonora Commission Act; a 

(4) promote legislation to further the goals of the commission; nd 

(5) communicate with state or provincial international commissions in other states or na- 
tions in order to obtain information about successful international intergovernmental cooperative 
activities or models. 


4 
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C. The governor of New Mexico may negotiate with appropriate officials from Sonora to create 
cooperative projects to be implemented by New Mexico and Sonora or to resolve issues of mutual 
concern to New Mexico and Sonora. The governor may implement the agreements reached through 
those negotiations or projects developed, provided that an agreement that has a fiscal impact on 
New Mexico and requires an appropriation shall require an act of the legislature. 


History: Laws 2009, ch. 108, § 4. Effective dates. — Laws 2009, ch. 108, § 6 made Laws 
2009, ch. 108, § 4 effective July 1, 2009. 


12-138B-5. Conflict of interest. 


A member of the commission who performs a function or duty pursuant to the New Mexico- 
Sonora Commission Act shall not have a direct or indirect financial interest in an activity under- 
taken by the commission. 


History: Laws 2009, ch. 108, § 5. Effective dates. — Laws 2009, ch. 108, § 6 made Laws 
2009, ch. 108, § 5 effective July 1, 2009. 
ARTICLE 14 


New Mexico Diamond Jubilee and Bicentennial Commission 


(Repealed by Laws 1986, ch. 83, § 2E.) 


12-14-1 to 12-14-7. Repealed. 


Repeals, — Laws 1986, ch. 83, § 2E repealed 12-14-1 relating to the diamond jubilee and bicentennial commis- 
to 12-14-7 NMSA 1978, as enacted by Laws 1986, ch. 83, sion, effective December 31, 1989. 


Constitutional Revision Commission 


Sec. 
12-15-1 to 12-15-7. Expired. 


12-15-1 to 12-15-7. Expired. 


Expired provisions. — Sections 12-15-1 to 12-15-7 constitutional revision commission expired after filing its 
NMSA 1978, as enacted by Laws 1993, ch. 271, 8§ 1 report pursuant to 12-15-4 NMSA 1978 prior to the con- 
to 7, have been omitted from the NMSA 1978 since the vening of the second session of the forty-second legislature. 
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Art. | ) 
1. Procurement, 13-1-1 to 13-1-199 
1A. Purchasing Discounts, 13-1A-1 to 13-1A-4 
1B. Alternative Fuel Acquisition, 13-1B-1 to 13-1B-7 
1C. State Use Act, 13-1C-1 to 13-1C-7 
2. Freight Bills - Audit by State, Repealed 
3. Public Printing Contracts, Repealed 
4, Public Works Contracts, 13-4-1 to 13-4-43. 
4A, Art in Public Places, 13-4A-1 to 13-4A-11 
4B. Fine Art in Public Buildings, 13-4B-1 to 13-4B-3 
4C. Public Works Mediation, 13-4C-1 to 13-4C-11 
4D. Public Works Apprenticeship and Training, 13-4D-1 to 13- 4D-8 
5. Insurance on Public Buildings, 13-5-1 to 13-5-3.1 
6. Sale of Public Property, 13-6-1 to 13-6-8 
7. Health Care Purchasing, 13-7-1 to 13-7-25 
8. Public Building Plaques, 13-8-1 
Procurement 

Sec. Sec. « 

13-1-1 to 13-1- 20. ienecin de ia OL I-L-f 13-1-48. ‘Repealed. 

13-1-21. Application of preferences; 13-1-49. Definition; data. 

13-1-21.1. > Repealed. 13-1-50, Definition; definite quantity contract. 

13-1-21.2:. Repealed: 13-1-51. Definition; designee. 

18-1-22. Resident business” and ° resident DOnECARtOr 18-1-52. Definition; determination. 
certification; Native American resident 13-1-53. Definition; direct or indirect participation. 
business and Native American resident 13-1-53.1.° Definition; electronic. 
contractor certificates; resident veteran 13-1-54. Definition; employee. 
business and resident veteran contractor 13-1-55. Definition; engineering services, 

certificates. 13-1-56. Definition; external procurement unit. 

13-1-23 to 13-1-27. Repealed, . 13-1-56.1.. Recompiled. 

13-128. Short title: «. . 13-1.57. Definition; financial interest. 

13-1-29. Rules of construction; purposes, 13-1-58. Definition; firm fixed price contract. 

13-1-30. Application of the code. 13-1-59. Definition; gratuity. 

13-1-30.1. Standardized classification. codes; applicabil- 13-1-60. Definition; heavy road equipment. 
ity. 13-1-61. Definition; highway reconstruction. 

13-1-31. Definition; architectural services, 13-1-62: Definition; immediate family. 

18-1-82. Definition; blind trust. 13-1-63. Definition; indefinite quantity contract. 

13-1-33. Definition; brand-name specification. 18-1-64, Definition; invitation for bids. 

13-134. Definition; brand-name or equal specification. 13-1-65. Definition; surveying services. 

13-1-35,. Definition; business. 13-1-66..: Definition; landscape architectural services. 

13-1-36. Definition; catalogue price,» : 13-1-66.1. Definition; local public works project. 

13-1-37. Definition; central purchasing office. 13-1-67. Definition; local public body. 

13-1-38. Definition; change order. 18-1-68..' Definition; multi-term contract. 

13-1-38.1. Definition; chief procurement officer, 13-1-69. Definition; multiple source award. 

18-1-39.. Definition; confidential information. 13-1-70. Definition; notice of invitation for bids. 

18-1-40. Definition; construction. 18-1-70.1:. Definition; person. 

13-1-40.1. Definition; construction management met con- 13-1-71. Definition; price agreement. 
struction manager. Ww 13-1-72. Definition; price analysis. 

13- 1-41, Definition; contract. 13-1-73. Definition; pricing data. 

13-1-42, Definition; contract modification. 13-1-74. Definition; procurement. : 

13-1-48. Definition; contractor. 13-1-75. Definition; procurement officer. 

13-1-44. Definition; cooperative procurement. 13-1-76. Definition; professional services. 

13-1-45. Definition; cost analysis... - : 13-1-77. Definition; purchase order. 

13-1-46. Definition; cost data. 13-1-78, Definition; purchase request. 

18-1-47. Definition; cost reimbursement contract. 13-1-79. Definition; qualified products list. 
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PUBLIC PURCHASES AND PROPERTY 


Sec. 

13-1-80, 
13-1-81. 
13-1-82. 
13-1-83. 
13-1-84. 


Definition; regulation. 
Definition; request for proposals. 
Definition; responsible bidder. 
Definition; responsible offeror. 
Definition; responsive bid. 
13-1-85. Definition; responsive offer. 
13-1-86, Definition; secretary. 
13-1-86.1. Duty to promulgate rules. 
18-1-87. Definition; services. 
13-1-88. Definition; small business. 
13-1-89. Definition; specification. 
13-1-90. Definition; state agency. 
13-1-91. Definition; state public works project. 
13-1-92. Definition; state purchasing agent. 
13-1-93. Definition; tangible personal property. 
13-1-94. Definition; using agency. 
13-1-95. Purchasing division; creation; director is state 
purchasing agent; appointment; duties. 
13-1-95.1. Electronic transmissions. 
13-1-95.2. Chief procurement officers; reporting require- 
ment; training; certification. 
13-1-95.3. State agency; reporting required; in-state and 
out-of-state contracts. 
13-1-96, Delegation of authority by the state purchasing 
agent. 
13-1-97. Centralization of procurement authority. 
13-1-97.1. Repealed. 
13-1-97.2. Competitive sealed bids and proposals; record 
maintenance, 
13-1-98. Exemptions from the Procurement Code. 
13-1-98.1. Hospital and health care exemption. . 
13-1-98.2. Additional exemptions from the Procurement 
Code. 
13-1-99. Excluded from central purchasing through the 
state purchasing agent. 
13-1-100, Construction contracts; central purchasing office. 
18-1-100.1. Construction contracts; construction man- 
agement services. 
Repealed. 
Competitive sealed bids required. 
Invitation for bids. 
Competitive sealed bids; public notice. 
Competitive sealed bids; receipt and Bebete 
tance of bids, 
Competitive sealed bids; correction or with- 
drawal of bids. 
13-1-107. Competitive sealed bids; bid opening. 
13-1-108. Competitive sealed bids; award. 
13-1-108.1. Recompiled, 
13-1-109. Competitive sealed bids; multi-step sealed bid- 
ding. 


13-1-101. 
13-1-102. 
13-1-103, 
13-1-104, 
13-1-105. 


13-1-106, 


13-1-110. Competitive sealed bids; identical bids. 

13-1-111, Competitive sealed proposals; conditions 
for use. 

13-1-112. Competitive sealed proposals; request for pro- 
posals, 

13-1-113.. Competitive sealed proposals; public notice. 


13-1-114, 
13-1-115, 


Competitive sealed proposals; evaluation factors. 
Competitive sealed proposals; negotiations. 


13-1-116. Competitive sealed proposals; disclosure; 
record, 
13-1-117. Competitive sealed proposals; award. 


13-1-117.1. Procurement of professional services; local 
public bodies; legislative Reetoetl; selection 
and award, . 

13-1-117.2. Procurement: of professional services; local 
public bodies; professional technical advi- 
sory assistance, 

13-1-117.8, Contracts for the design and installation of 
measures for the conservation of natural 
resources. 
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13-1-122.4. 


Sec. 

13-1-118. Competitive sealed proposals; professional ser- 
vices contracts; contract review. 

13-1-119. Competitive sealed qualifications-based propos- 
als; architects; engineers; landscape archi- 
tects; surveyors; additional requirements. 

13-1-119.1. Public works project delivery system; design 
and build projects authorized. 

13-1-119.2. Design and build procurement for certain 
transportation projects. 

13-1-120. Competitive sealed qualifications-based .pro- 

- posals; architects; engineers; landscape ar- 
chitects; surveyors; selection process. 

13-1-121. ‘Competitive sealed qualifications-based pro- 
posals; . architects; engineers;..landscape 

architects; surveyors; selection committee; 
state public works projects. 

13-1-122.. Competitive sealed qualifications-based propos- 
als; award of architect, engineering, land- 
scape architect. and surveying contracts. 

Short title. 

Definitions. 4 

Construction manager acttera) con irsctan de- 
livery method authorized. 

Construction manager general “contractor; 
multi-phased procedure. 

13- ye 123, Architectural, engineering, landscape) architec- 

tural and surveying contracts. 

13-1-124. Architect rate schedule. 


13-1-122.1. 
13-1-122.2. 
13-1-122.3, 


13-1-124.1. Short title, 

13-1-124.2. Applicability. 

13-1-124.3. Definitions. 

13-1-124.4. Construction manager at risk delivery 
method authorized; multiphase selection 
procedure. 

13-1-124.5. Responsibilities of construction manager at 


risk following award of project. 
13-1-125. Small purchases. 
13-1-126. Sole source procurement. 
13-1-126.1. Sole source contracts; notice; protest. 
13-1-127. Emergency procurement; required conditions; 
limitations; notice, ~ ‘6 
13-1-128. Sole source and emergency procurements; pub- 
lication of award to agency web site and 
sunshine portal; content and submission 
of record. 
Procurement under existing contracts. 
Purchases; antipoverty program business. | 
Rejection or cancellation of bids or requests for 
proposals; negotiations. 
Irregularities in bids or proposals, 
Responsibility of bidders and offerors. 
13-1-134. Prequalification of bidders. 
13-1-135. Cooperative procurement authorized. 
13-1-135.1. Recycled content goods; cooperative procure- 
ment. 

13-1-136. Cooperative procurement; reports requiréds-f 
13-1-137, Sale, acquisition or use of property by a. — 
agency or a local public body. 

13-1-138, Cost or pricing data required. : 

13-1-138.1. Specification of certain components; separate 
pricing required. 

13-1-138.2. School construction projects; separate pric- 
ing required i in certain circumstances. | 


13-1-129. 
13-1-130, 
13-1-131. 


13-1-132, 
13-1-133, 


13-1-139. Cost or pricing data not required. | 

13-1-140, Cost or pricing data; change orders or contract 
modifications. 

13-1-141, Cost or pricing data; change odletl inthe 
modifications; exceptions. «: 

13-1-142. Cost or pricing data; certification required. 

13-1-143. Cost or pricing data; price ret provi- 
sion required. 

13-1-144, Cost.or price analysis. 
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Sec. Sec, 
13-1-145. Cost principles; regulations. 13-1-172. Right to protest. 
13-1-146. ‘Requirement for bid security. ~ 13-1-173. Procurements after protest. 
13-1-146.1. Directed suretyship prohibited; penalty. 13-1-174, Authority to resolve protests. 
13-1-147. Bid security; rejection of bids. 13-1-175. Protest; determination, 
13-1-148. Bid and performance bonds; additional re- 13-1-176. Protest; notice of determination. 
quirements. 13-1-177. Authority to suspend or debar. 
13-1-148.1. Bonding of subcontractors. 13-1-178. Causes for debarment or ‘suspension; time 
13-1-149.. Types of contracts. limit. 
13-1-150. Multi-term contracts; specified period. _ 13-1-179. Debarment or suspension; determination. 
13-1-151. Multi-term contracts; determination prior to use. 13-1-180. Debarment or suspension; notice of determina- 
13-1-152. Multi-term contracts; cancellation due to un- tion. 
availability of funds. ; 13-1-180.1. Continuation of current contracts; restrictions 
13-1-152.1. Water storage tank service contracts, on subcontracting. 
13-1-153. Multiple source award; limitations on use. 13-1-181. Remedies prior to execution of contract. 
13-1-154, Multiple source award; determination required. 13-1-182. Ratification or termination after execution of 
13-1-154.1. Multiple source contracts; architectural and contract. 
engineering services contracts; indefinite 18-1-183. Judicial review. 
quantity construction contracts. 13-1-184. Assistance to small business; policy. 
13-1-155. Procurement of used items; appraisal required; 13-1-185. Assistance to small business; duties of the 
county road equipment exception for auctions, state purchasing agent. 
13-1-156. Trade or exchange of used items; appraisal re- 13-1-186. Assistance to small business; bid bonds; reduc- 
quired, tion. 
13-1-156.1. Trade, exchange or disposal of tangible per- 13-1-187. Small business; report to the legislature. 
sonal property; state-owned railroad. 13-1-188, Public acquisition of American-made motor ve- 
13-1-157. Receipt; inspection; acceptance or rejection of hicles required. 
deliveries. 13-1-189. Procurements pursuant to the Corrections In- 
13-1-158. Payments for purchases. dustries Act. 
18-1-159. Right to inspect plant, 13-1-190. Unlawful employee participation prohibited. 
13-1-160, Audit of cost or pricing data. . 13-1-191. Bribes; gratuities and kickbacks; contract ref- 
13-1-161. Contract audit. erence required. 
13-1-162. State procurement standards and specifica- 13-1-191.1. Campaign contribution disclosure and prohi- 
’ tions committee; terms; staff. bition. 
13-1-163, Committee powers and duties; special commit- 13-1-192. Contingent fees prohibited, 
~ tees; annual report. — 13-1-193. Contemporaneous employment prohibited. 
13-1-164. Specifications; maximum practicable competition. 13-1-194, Waivers from contemporaneous employment and 
13-1-165. Brand-name specification; use. unlawful employee participation permitted. 
13-1-166, Brand-name specification; competition. 13-1-195. Use of confidential information prohibited. 
18-1-167. Brand-name or equal specification; required * 18-1-196. Civil penalty. 
characteristics, — + 13-1-196.1. State ethics commission jurisdiction. 
13-1-168. Brand-name or equal specification; required 13-1-197. , Recovery of value transferred or received; ad- 
language. ditional civil penalty. 
13-1-169. Purchase request; specifications; purchase orders. 13-1-198. Kickbacks; additional civil penalty. 
13-1-170. Uniform contract clauses. 13-1-199, Penalties. 


13-1-171. Price adjustments. 


13-1-1 to 13-1-20. Repealed. 


Repeals, — Laws 1984, ch. 65, § 175, repealed 13-1-1 
to 13-1-20 NMSA 1978, relating to public purchases, effec- 
tive November 1, 1984. — 


13-1-21. Application of preferences. 


. A, . For the purposes of this section: 

(1) "business" means a commercial enterprise carried on for the purpose of selling goods or 
services, including growing, producing, processing or distributing agricultural products; 

(2) "formal bid process" means a competitive bid process; 

(3) "formal request for proposals process" means a competitive proposal process, including 
a competitive qualifications-based proposal process; 

(4) "Native American resident business" means a business that has a valid Native Ameri- 
can resident business certificate issued by the taxation and revenue department pursuant to Sec- 
tion 13-1-22 NMSA 1978 but does not include a Native American resident veteran business; 

(5) "Native American resident veteran business" means a business that has a valid Native 
American resident veteran business certificate issued by the taxation and revenue department 
pursuant to Section 13-1-22 NMSA 1978; 
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(6) "public body" means a department, commission, council, board, committee, institution, 
legislative body, agency, government corporation, educational institution or official of, the exec- 
utive, legislative or judicial branch of the government of the state or a political subdivision of 
the state and the agencies, instrumentalities and institutions thereof, including two-year post- 
secondary educational institutions, school districts, local school boards and all municipalities, in- 
cluding home-rule municipalities; 

(7) "recycled content goods" means supplies and materials competed twenty-five percent 
or more of recycled materials; provided that the recycled materials content meets or BECCHAS the 
minimum content standards required by bid specifications; 

(8) "resident business" means a business that has a valid resideAt business certificate j is- 
sued by the taxation and revenue department pursuant to Section 13-1-22 NMSA 1978 but does 
not.include.a resident veteran business; and | 

(9) "resident veteran business" means a business ‘that has a valid resident veteran busi- 
ness certificate issued by the taxation and revenue department pursuant to Section 13-1-22 NMSA 
1978. 

B. Except as provided in Subsection C of this section, when a public body makes a “purchase 
using a formal bid process, the public body shall deem a bid submitted by a: 

(1) resident business or Native AMArICAD resident business to be eight percent lower than 
the bid actually submitted; or 

(2) resident veteran business or Native American resident veteran business with annual 
gross revenues of up to six million dollars ($6,000,000) in the preceding tax year to be ten percent 
lower than the bid actually submitted. 

C. When a public body makes a purchase using a formal bid process and the bids are received 
for:both recycled content goods and nonrecycled content goods, the-public body shall deem: 

(1) bids submitted for recycled content goods from any business, except a resident veteran 
business or Native American resident veteran business, to be eight percent lower than the bids 
actually submitted; or 

(2) bids submitted for recycled content goods from a resident veteran business or Na- 
tive AtiGrieaH resident veteran business with-annual gross revenues of up to six million dollars 
($6,000,000).in the preceding.tax year to be ten percent lower than the bids: actually submitted. 

D. When a public body makes a purchase using a formal request for proposals process, not 
including contracts awarded on a point-based system, the public body shall award an additional: 

(1) eight percent of the total weight of all the factors used in evaluating the Ruopoaais toa 
resident business or Native American resident business; and 

(2) ten percent of the total weight of all the factors used in evaluating the proposals to a 
resident veteran business or Native American resident veteran business that has.annual gross 
revenues of up to six million dollars ($6,000,000) in the preceding tax year. 

KE. ‘When a public body makes a purchase using a formal request for proposals process, and the 
contract is awarded based on a point-based system, the public body shall award additional points 
equivalent to: 

(1) eight percent of the total possible pots toa resident DERI S or NANG ne a 
resident business; or 

(2) ten percent of the total possible points to a fisstreett veteran eit Ae or Native 
American resident veteran business that has annual gross revenues of up to six million dollars 
($6,000,000) in the preceding tax year. 

F. When a joint bid or joint proposal is submitted by a combination of resident veteran, Na- 
tive American resident veteran, resident, Native American resident or nonresident businesses, 
the’preference provided pursuant to Subsection B, C, D or’ E of this section shall be calculated in 
proportion to the percentage of the contract, based on the‘dollar amount of the goods or services 
provided under the contract, that will be performed by each business as adatom in whe joint bid 
or proposal. 

G. A’person shall not benefit Pron the BrOVAS.gne ‘of this in based on more than one busi- 
néss sped fe | 
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H. A public body shall not award a business both a resident business preference and a resi- 
dent veteran business preference or a Native American resident business preference and a Native 
American resident veteran business preference. 

I. The procedures provided in Sections 13-1-172 through 13- 1-183 NMSA 1978 or in an ap- 
plicable purchasing ordinance apply to a protest to a public body concerning the awarding of a 


contract in violation of this section. 


J. This section shall not apply when the expenditure includes federal funds for a specific pur- 


chase. 


History: 1978 Comp., § 18-1-21, enacted by Laws 
1979, ch. 72, § 1; 1981, ch. 104, § 1; 1988, ch. 84, § 1; 
1989, ch. 310, § 1; 1995, ch. 60, § 1; 1997, ch. 1, § 2; 
1997, ch. 2, § 2; 1997, ch. 3, § 1; 2000, ch. 41, § 1; 2011 
(1st S.S.), ch. 3, § 1; 2012, ch. 56, § 1; 2012, ch. 56, § 2; 
2016, ch. 5, § 1; 2022, ch. 6, § 1. 

Repeals. — Laws 2016, ch. 5, § 4, effective July 1, 2016, 
repealed Laws 2012, ch. 56, § 2, which was to become ef- 
fective July 1, 2022. For provisions of former section, see 
the 2015 NMSA 1978 on NMOneSource.com. 

The 2022 amendment, effective July 1, 2022, defined 
"Native American resident business" and Native Ameri- 
can resident veteran business" for purposes of this sec- 
tion, increased the preference for New. Mexico resident 
businesses, increased the maximum allowable gross rev- 
enue for resident veteran businesses to qualify for certain 
preferences, amended existing provisions giving a pref- 
erence to resident businesses and resident veteran busi- 
nesses to include Native American resident businesses 
and Native American resident veteran businesses, and re- 
moved a provision that prohibited a business from claim- 
ing a preference for more than ten consecutive years; in 
Subsection A, added new Paragraphs A(4) and A(5) and 
redesignated former Paragraphs A(4) through A(7) as 
Paragraphs A(6) through A(9), respectively; in Subsec- 
tion B, Paragraph B(1), after "resident business", added 
"or Native American resident. business", after "to be", 
deleted "five" and added "eight", and in Paragraph B(2), 
after "resident veteran business", added "or Native Ameri- 
can resident veteran business", after "gross revenues of 
up to", deleted "three million dollars ($3,000,000)" and 
added "six million dollars ($6,000,000)"; in Subsection C, 
Paragraph C(1), after "resident veteran business", added 
"or Native American resident veteran business", and after 
"to be", deleted "five" and added "eight", and in Paragraph 
C(2), after "resident veteran business", added "or Native 
American resident veteran business", after "gross reve- 
nues of up to", deleted "three million dollars ($3,000,000)" 
and added "six million dollars ($6,000,000)"; in Subsec- 
tion D, Paragraph D(1), deleted "five" and added "eight", 
and after "resident business", added "or Native American 
resident business", and in Paragraph D(2), after "resident 
veteran business", added "or Native American. resident 
veteran business", and after "gross revenues of up to", de- 
leted "three million dollars ($3,000,000)" and added "six 
million dollars ($6,000,000)"; in Subsection E, Paragraph 
E(1), deleted "five" and added "eight", and after "resident 
business", added "or Native American resident business", 
and in Paragraph E(2), after "resident veteran business", 
added "or Native American resident veteran business", 
and after "gross revenues of up to", deleted "three mil- 
lion dollars ($3,000,000)" and added "six million dollars 
($6,000,000)"; in Subsection F, after "resident veteran", 
added "Native American resident veteran", and after the 
next occurrence of "resident", added "Native American 
resident"; in Subsection G, deleted "A resident veteran 
business shall not benefit from the preference pursuant to 
this section for more than ten consecutive years. A person 
that is an owner of a business that is a resident veteran 
business shall not benefit from the preference pursuant 
to this section for more than ten consecutive years"; and 
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in Subsection H, after "resident veteran business pref- 
erence", added "or a Native American resident business 
preference and a Native American resident veteran busi- 
ness preference". 

The 2016 amendment, effective July 1, 2016, reduced 
the maximum revenue that a resident veteran ‘business 
can earn to receive the veteran’ business preference, 
merged the former tiered preferences into one ten percent 
preference; set a ten consecutive year maximum time fora 
vendor to use the resident veteran preference, and limited 
the benefit to one business concurrently; in Subsection A, 
Paragraph (3), after each occurrence of "competitive", de- 
leted "sealed";:in Subsection B, Paragraph (1), after the 
semicolon, added "or", in Paragraph (2), after "annual", 
added "gross", after "revenues of', deleted "one million 
dollars ($1,000,000) or less" and added "up to three mil- 
lion dollars ($3,000,000) in the preceding tax year", and 
deleted Paragraphs (3) and (4) which provided for a tiered 
veteran business preference; in Subsection C, Paragraph 
(1), after the semicolon, added "or", in Paragraph (2), after 
"annual", added "gross", and after "revenues of", deleted 
"one million dollars ($1,000,000) or less" and added “up 
to three million dollars ($3,000,000) in the preceding tax 
year", and deleted Paragraphs (8) and (4) which provided 
for a tiered veteran business preference; in Subsection D, 
Paragraph (1), after "business", added "and", in Paragraph 
(2), ‘after "annual", added "gross", and after "revenues 
of", deleted “one million dollars ($1,000,000) or less" and 
added-"up to three million dollars ($3,000,000) in the pre- 
ceding tax year", and deleted Paragraphs (3) and (4) which 
provided for a tiered veteran business preference; in Sub- 
section E, in the introductory sentence, after "award", de- 
leted "an", after "additional", deleted "of the" and added 
"points", and after "equivalent", deleted "of" and added 
"to", in Paragraph (1), after the semicolon, added "or", in 
Paragraph (2), after "annual", added "gross", and after 
"revenues of", deleted "one million dollars ($1,000,000) or 
less" and added "up to three million dollars ($3,000,000) 
in the preceding tax year", and deleted Paragraphs (3) 
and (4), which provided for a tiered veteran business pref- 
erence; deleted former Subsection G, which limited the 
former tiered veteran business preferences to an aggre- 
gate of ten million dollars ($10,000,000) in purchases by 
public bodies from all resident veteran businesses receiv: 
ing preferences; and added a new Subsection G. 

The 2012 amendment, effective July 1, 2012, alpha- 
betized terms; gave resident veteran businesses a prefer- 
ence; limited the preference in any calendar year to an 
aggregate of ten million dollars in purchases by public 
bodies from all resident veteran businesses receiving pref- 
erences; in Subsection A, added Paragraph (5) and deleted 
former Paragraph (6) to alphabetize the definition of "re- 
cycled content goods", in Paragraph (6), after "Section 13- 
1-22 NMSA 1978", added the remainder of the sentence, 
and added Paragraph (7); in Subsection B, in the intro- 
ductory sentence, added "Except as provided in Subsec- 
tion C of this section", and added Paragraphs (3) through 
(4); added Subsection C; in Subsection D, after "request 
for proposals process", added the remainder of the sen- 
tence, in Paragraph (1), after "evaluating the proposals", 
deleted "shall be awarded" and after "resident business", 
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deleted "based on the resident business possessing a valid 
resident business certificate; or", and added Paragraphs 
(2) through (4); in Subsection EH, in the introductory sen- 
tence, added "When a public body makes a purchase using 
a formal request for proposals process" and after "point- 
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based system", added the remainder of the sentence, in. , 


Paragraph (1), at the beginning of the sentence, deleted ' 


"a resident business shall be awarded the equivalent of", 
after "total possible points to", deleted "be awarded based 
on the" and added "a", and after "resident business", de- 
leted "possessing a valid resident business certificate", 
and added Paragraphs (2) through (4); in Subsection F, 
after "proposal is submitted by", deleted "both resident 
and" and added. "a combination of resident veteran, resi- 
dent or", after "nonresident businesses, the", deleted "resi- 
dent business", after "Subsection B, C", added "D or E", 
after "this section shall be", deleted "reduced" and added 
"calculated",-and after "will be performed by", deleted "a 
nonresident" and added "each"; deleted former Subsection 
E, which provided.a five percent preference for recycled 
content, goods of equal quality when bids were received for 
the recycled content goods and nonrecycled content goods; 
and added Subsections G. and H, 

The 2011 (1st. S,S.) amendment, effective October 5, 
2011, provided a five percent advantage to bids and pro- 
posals by resident businesses and to recycled content 
goods; specified the minimum percentage of recycled ma- 
terials in recycled content goods; eliminated the practice 
of brokering the preference through joint bids or proposals 
by resident and non-resident businesses by reducing the 
preference’ by the percentage of the contract performed 
by the nonresident business; eliminated the preference 
for resident manufacturers and New York state business 
enterprises; expanded the application of the resident 
business preference to contracts larger than $5,000,000; 
provided the. procedure for. protesting violations of this 
section; deleted former Paragraphs (2), through (4) and 
(6) of Subsection A; which defined, "New Mexico resident 
business", "New York state business enterprise", "resident 
manufacturer", and "virgin content goods"; added Para- 
graphs (1) through (4) of Subsection A; in Paragraph (5) of 
Subsection A, after "means a", deleted "New Mexico resi- 
dent business or a New York state business enterprise" 
and added the remainder .of the sentence; in Paragraph 
(6) of Subsection A, after "materials composed", deleted 
"in whole or’in part" and added "twenty-five. percent or 
more"; deleted former Subsections.B through J,which pro- 
vided rules for awarding. contracts for goods and services 
when the bid from a resident business or resident manu- 
facturer or for virgin content goods and ‘recycled goods is 
made lower, by the application of the five percent prefer- 
ence, than the lowest bid from other bidders; added new 
Subsections B through F;.in Subsection G, after "When 
the expenditure", deleted "of" and added "includes", after 
the phrase "federal funds", deleted "designated", and at 
the end of the sentence, deleted "is involved or for any bid 


13- 1-21.1. Repealed. 


Repeals. — Laws 1984, ch. 65, § 175, vebanleet 13-1- 
21.1 NMSA 1978, as enacted by Laws 1981, ch. 340, § 1, 


13-1-21.2. Repealed. 


Repeals. — Laws 2011 (1st. S.S.), ch. 3, § 8 repealed 
13-1-21.2 NMSA 1978, as enacted by Laws 1997, ch. 1, $1 
and Laws 1997, ch. 2, § 1, relating to equal procurement 
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price: greater than five million dollars ($5,000,000)"; and 
deleted former Subsection L, which exempted the pur- 
chase of buses from resident manufacturers and resident 
businesses that-manufactures buses in New Mexico. 

The 2000 amendment, effective March 6, 2000, added 
Subsection L. i 

The 1997 amendment, January 24, 1997, in Subsec- 
tion A, inserted "a New Mexico resident business or a 
New York state business enterprise;" in Paragraph (1); 
designated Paragraph (2), adding "'New Mexico resident 
business' means" at the beginning; added Paragraph (3), 
redesignating former Paragraphs (2) through (5) as Para- 
graphs (4) through (6), and added the proviso at the end 
of Paragraph (4). 

The 1995 amendment, effective June 16, 1995, substi- 
tuted "a business that" for "one which" in Paragraph (1) in 
Subsection A, added Paragraphs (3) and (4) in Subsection 
A, added Subsections G through J, and redesignated for- 
mer Subsection G as Subsection K. 


ANNOTATIONS 


Policy. — The underlying policy of this section is to 
give a preference to those persons and companies who 
contribute to the economy of the state of New Mexico by 
maintaining plants and other facilities within the state 
and giving employment to residents aif the state. 1969 Op. 
Att'y Gen. No, 69-42. 

Multiple preference policy. — A bidder who offers 
materials grown, processed or manufactured in this state 
may not claim both the manufacturer's 5% preference 
and the resident dealer's 5% preference against an out-of- 
state supplier, giving the in-state supplier a 10% prefer- 
ence, 1968 Op, Att'y Gen. No. 68-42. 

A local vendor preference not disclosed in a re- 
quest for proposals violates the Procurement Code. 
— The Procurement Code requires a government agency 
to give a preference to a resident business, 13-1-21(D) 
NMSA 1978, but if a public body, during a request for 
proposals process, awards a contract to a lower-ranked 
offeror based on a local vendor preference that was not 
disclosed in the request for proposals, the decision would 
violate the Procurement Code, because in evaluating re- 
sponsive proposals, a public body is required to apply the 
factors listed in the request for proposals and no others. 
2020 Op. Ethics Comm'n No, 2020-04. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Works and Contracts §§ 52, 54, 67, 69. 

Constitutionality of enactment or regulation forbidding 
or restricting employment of aliens in public employment 
or on public works, 38 A.L.R.3d 1213; 

Validity, construction, and effect of requirement under 
state statute or local ordinance giving local or locally 
qualified contractors a percentage preference in determin- 
ing lowest bid, 89 A.L.R.4th 587. 

72 Supp. C.J.S. Public Contracts §§ 7 to 9, 16. 


relating to public purchases of American-made motor ve- 
hicles, effective November 1, 1984. 


access for New York businesses, effective October 5, 2011. 
For provisions of former section, see the 2011 NMSA 1978 
on NMOneSource,com, 
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13- 1-22, Resident business and resident contractor certification; Native 
American resident business and Native American resident 
contractor certificates; resident veteran business and 
resident veteran contractor certificates. 


A. To receive a resident business, Native American resident business, resident veteran busi- 
ness or Native American resident veteran business preference pursuant to Section 13-1-21 NMSA 
1978 or a resident contractor, Native American resident contractor, resident veteran contractor or 
Native American resident veteran contractor preference pursuant to Section 13-4-2 NMSA 1978, a 
business or contractor shall submit with its bid or proposal a copy of a valid resident business, Na- 
tive American resident business, resident veteran business or Native American resident veteran 
business certificate or valid resident contractor, Native American resident contractor, resident vet- 
eran contractor or Native American resident veteran cout aCtor certificate issued by the taxation 
and revenue department. 

B. An application for a resident business certificate shall include an affidavit from a certified 
public accountant setting forth that the business is licensed to do business in this state and that: 

(1) the business has paid property taxes or rent on real property in the state and paid at 
least one other tax administered by the state i in each of sey three years immediately Pec ae the 
submission of the affidavit; 

(2) if the business is a new business, the owner or majority of owners has paid property 
taxes or rent on real property in the state and has paid at least one other tax administered by the 
state in each of the three years immediately preceding the submission of the affidavit and has not 
applied for a resident business or resident contractor certificate pursuant to this section during 
that time period; 

(3) if thé business is a relocated business, at least eighty percent of the total personnel of 
the business in the year immediately preceding the submission of the affidavit were residents of 
the state and that, prior to the submission of the affidavit; the business either leased real property 
for ten years or purchased real property greater than one hundred opal a aellsitas ($100, 000) in 
value in the state; or 

(4) if the business is a previously certified business or was eligible for certification, the 
businéss has changed its name, has reorganized into one or more different legal entities, was 
purchased by another legal entity but operates in the state as substantially the same commercial 
enterprise or has merged with a different legal pe ah but wish gebeae in the state as substantially the 
same commercial enterprise. 

' C. An application for a resident veteran business certificate shall include the affidavit required 
by Subsection B of this section and: : 

(1) verification by the United States department of veterans affairs as being either a 
veteran-owned small business or a service-disabled veteran-owned small business; or 

(2) verification of veteran status as indicated by the United States department of defense 
DD form 214 of release or discharge from active duty with an honorable discharge or of service- 
disabled veteran status by the United States department of veterans affairs and proof that a vet- 
eran or veterans own a majority of the business. 

D; An‘application for a'residént contractor certificate shall include an affidavit from a certified 
public accountant setting forth that the contractor is currently licensed as a contractor in this 
state and that: 

(1) the contractor has: - 

(a) registered with the state at least one vehicle; and ”° 

(b) in each of the five years immediately preceding the submission of the affidavit: 1) 
paid property taxes or rent on real property in the state and paid at least one other tax adminis- 
tered by the state; and 2) paid unemployment insurarice on at least three full-time employees who 
are residents of the state; provided that if a contractor is a legacy contractor, the requirement us at 
least three full-time employees who are residents of the state is waived; 

(2) ifthe contractor is a new contractor, the owner or majority of owners has paid property 
taxes or rent on real property in the state and has paid at least one other tax administered by the 
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state in each of:the five years immediately preceding the submission of the affidavit and has not 
applied for a resident business or resident contractor certificate pursuant to,this section during 
that time period; 

(3) if the contractor is a relocated business, at least eighty percent of the total personnel 
of the business in the year immediately preceding the submission of the affidavit were residents 
of the state and that, prior to the submission of the affidavit, the contractor either leased real 
property for ten years or. purchased real property greater than one hundred thousand dollars 
($100,000) in value in the state; or 

_. (4) if the contractor ig a previously certified contractor or was eligible for certification, the 
contractor has changed its name, has reorganized into one or more different legal entities, was 
purchased by another legal entity but operates in the state as substantially the same enterprise or 
has merged with a different legal entity but operates in the state as substantially the same com- 
mercial enterprise. 

E. An application for a resident veteran contractor certificate shall include the affidavit re- 
quired by Subsection D of this section and: 

(1) verification by the United States department. of veterans affairs as being either a 
veteran-owned small business or a service-disabled veteran-owned small business; or 

_ (2) verification of veteran status as indicated by the United States department of defense 
DD form 214 of release or discharge from active duty with an honorable discharge or of service- 
disabled veteran status by the United States department of veterans affairs and proof that a vet- 
eran or veterans own a majority of the business. 

F. An application for a Native American resident business certificate or a Native American 
resident contractor certificate shall include an affidavit from a notary public setting forth that the 
business is: es 

(1) operating on lands located on an Indian nation, tribe or pueblo located in whole or in 
part on land within New Mexico; and 

(2) atJleast fifty-one percent owned by an Indian nation, tribe or pueblo located in whole or 
in part on land within New Mexico; provided that: 

(a) the Indian nation, tribe or pueblo receives at least a majority of the net income 
from the business; and 

(b) the management and daily operation of the business are controlled by one or more 
individuals who are members of a New Mexico Indian nation, tribe or pueblo; or 

(3). .at least fifty-one percent owned by one or more New Mexico residents. who are mem- 
bers of a federally recognized Indian nation, tribe or pueblo located in whole or in part on land 
within New Mexico and that is established for the purpose of profit; provided that: 

(a) the Native American owners receive at ck a majority of the net i income from the 
business; and 

(b) the management and daily operation of the business are controlled by one or more 
individuals who.are members of a New Mexico Indian nation, tribe or pueblo. 

G. An application for a Native American resident veteran business certificate or a Native 
American. resident veteran contractor certificate shall include the affidavit required by Subsection 
F of this section and, if the business is not owned by an Indian nation, tribe or pueblo: ; 

(1) verification by the United States department of veterans affairs that the business is 
either a veteran-owned small business or a service-disabled veteran-owned small business; 

(2) verification of veteran status of a majority of the owners of the business as indicated 
by the United States department of defense DD form 214 of release or discharge from active duty 
with an honorable discharge or of service-disabled veteran status by the United States depart- 
ment of veterans affairs; or 

(3) verification of veteran status of the contractor as indicated by the United States de- 
partment of defense DD form 214 of release or discharge from active duty with an honorable dis- 
charge or of service-disabled veteran status by the United States department of veterans' affairs. 

H. The taxation and revenue department shall prescribe the form and content of the applica- 
tion and required affidavit. The taxation and revenue department shall: examine the application 
and affidavit and, if necessary, may seek additional information to ensure that the business or con- 
tractor is eligible to receive the certificate pursuant to the provisions of this section. If the taxation 
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and revenue department determines that an applicant is eligible, the department shall issue a cer- 
tificate pursuant to the provisions of this section. If the taxation and revenue department deter- 
mines that the applicant is not eligible, the department shall issue notification within thirty days. 
If no notification is provided by the department, the certificate is deemed approved. A certificate is 
valid for three years from the date of its issuance; provided that if there is a change of ownership 
of more than fifty percent, a resident business or resident contractor shall reapply for a certificate. 

I. A business or contractor whose application for a certificate is denied has fifteen days from 
the date of the taxation and revenue department's decision to file an objection with the taxation 
and revenue department. The person filing the objection shall submit evidence to support the 
objection. The taxation and revenue department shallireview the evidence and issue a decision 
within fifteen days of the filing of the objection. . 

J. If, following a hearing and an opportunity to be heard, the administrative hearings office 
finds that a business or contractor provided false information to the taxation and revenue depart- 
ment in order to obtain a certificate or that a business or contractor used a certificate to obtain a 
resident business or resident contractor preference for a bid or proposal and the resident business 
or contractor did not perform the percentage of the contract specified in the bid or proposal, the 
business or contractor: 

(1) is not eligible to receive a certificate or a preference pursuant to Section 13-1-21 or 
13-4-2 NMSA 1978 for a period of five years from the date on which the taxation and revenue 
department became aware of the submission of the false information or the failure to perform the 
contract as specified in the bid or proposal; and 

(2) is subject to an administrative penalty of up to fifty thousand dollars ($50,000) for each 
violation. 

K._ In a decision,issued pursuant to Subsection I or J of this section, the taxation and revenue 
department or the administrative hearings office shall state the reasons for the action taken and 
inform an aggrieved business or contractor of the right to judicial review of the determination pur- 
suant to the provisions of Section 39-3-1.1 NMSA 1978. 

L. The taxation and revenue department may assess a reasonable fee for the issuance of a 
certificate not to exceed the actual cost of administering the taxation and revenue department's 
duties pursuant to this section. 

M. The state auditor may audit or review the issuance or validity of certificates. 

N. For purposes of this section: | 

(1) "new business" means a person that did not exist as a business in any form and that 
has been in existence for less than three years; 

(2) "new contractor" means a person that did not exist as a business in any form and that 
has been in existence for less than five years; 

(3) "legacy contractor" means a construction business that has been licensed in this state 
for ten consecutive years; and 

(4) "relocated business" means a business that moved eighty percent of its total domestic 
personnel from another state to New Mexico in the past five years. 


History: 1953 Comp., § 6-5-32.1, enacted by Laws contractor certificate; in the section heading, added "Na- 
1969, ch. 184, § 1; 1979, ch. 72, § 2; 2011 (1st S.S.),ch.8, © tive American resident business and Native American 
§ 2; 2012, ch, 56, § 3; repealed and reenacted by Laws resident contractor certificates; resident veteran business 
2012, ch. 56, § 4; 2015, ch. 73, § 24; 2015, ch. 78, § 25; © and resident veteran contractor certificates"; in Subsec- 
2022, ch. 6, § 2. tion A, after the first occurrence of "resident business", 

Repeals and reenactments. — Laws, 2012, ch. 56, § 4 added "Native American resident business, resident vet- 
repealed former 13-1-22 NMSA 1978 and enacted a new eran business or Native American resident veteran busi- 
section, effective July 1, 2022. ness", after "resident contractor", added "Native American 

> The 2022 amendment, effective July 1,2022,amended. resident’ contractor, resident veteran contractor or. Na- 
existing provisions that provided for resident business tive American resident veteran contractor", after. "valid 
and resident contractor certification to include Native resident business", added "Native American resident 
American resident businesses and resident veteran busi- business, resident veteran business or Native American 
nesses, and provided the necessary contents of an applica- resident veteran business", and after "valid resident con- 
tion for a resident veteran business certificate, a resident tractor", added "Native American resident contractor, 
veteran contractor certificate, a Native American resident resident. veteran contractor or Native American resident 
business. certificate or Native American resident contrac- veteran contractor"; added A new Subsection C and re- 
tor certificate, and a Native American resident veteran designated former Subsection C as Subsection D; added 
business certificate or a Native American resident veteran new Subsections E through G and redesignated former 
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Subsections D through J as Subsections H through N, _veteran business certificate", and after "resident contrac- 
respectively; and in Subsection K, after "Subsection", de- tor certificate", added "or valid resident veteran contrac- 
leted "E or F" and.added "I or J". tor certificate"; added Subsections C and E; in Subsection 
The second 2015 amendment, effective July 1, 2015, F, in the first sentence, after "content of an application", 
provided that a’business or contractor is ineligible to re- added "for certification": and in the sixth sentence, after 
ceive a certificate.of preference and is subject to admin- "resident. business", added."resident veteran. business" 
istrative penalties if the administrative hearings office and after "resident contractor", added "or resident veteran 
makes a finding that the business or contractor provided contractor"; in Subsection H, after "obtain a resident busi- 
false information to the taxation and revenue depart- ness", deleted "or" and'added "resident veteran business", 
ment or did not perform as specified. in a bid or proposal; after "resident veteran business, resident contractor", 
in the introductory paragraph of Subsection F, after "op- added "or resident veteran contractor", after "and the resi- 
portunity to be heard, the", deleted "taxation and revenue - dent business", deleted "or" and added "resident veteran 
department" and added "administrative hearings office"; ' « ‘business, resident’; and after "resident veteran business, 
and in Subsection G, after "taxation and revenue depart- resident contractor", added "or resident veteran contrac- 
ment", added "or the administrative hearings office". tor"; and in Subsection I, after "Subsection", deleted "E or 
The first 2015 amendment, effective July 1, 2015, pro- pe and added "G or H".> ~ 
vided that a business or contractor is ineligible to receive: ‘The 2011 (1st. S.S.) amendment, effective October 5, 
a certificate of preference and is subject. to.administrative , 2011, provided for the certification. of resident businesses 
penalties if the administrative hearings office makes a and contractors by the taxation and revenue department; 
finding that’the business or contractor provided false in- specified the qualifications for certification as a resident 
formation ‘to the taxation and revenue department or did | business or contactor; required businesses and contrac- 
not perform as specified in a bid or proposal; in the intro- tors to submit a copy of a valid resident business or con- 
ductory paragraph of Subsection H, after "opportunity to tractor certification with their bids or proposal as a con- 
be heard, the", deleted "taxation and revenue department" dition to receiving the resident business and contractor 
and added "administrative hearings office"; and in Sub- . preferences; provided for the review of denials of appli- 
section I, after "taxation and revenue department", added cations. for certification; provided penalties, for providing 
"or administrative hearings office". false information to obtain certification or for failure to 
The 2012 amendment, effective July 1, 2012, provided perform the percentage of a contract specified in a bid or 
for certification of resident veteranbusinesses and resi- proposal; in the catchline, after "Resident business and", 
dent veteran contractors; in the title, after "Resident busi- deleted "manufacturer", and added "resident contractor" 
ness", deleted "and" and added "resident veteran busi- and deleted "application; information"; deleted the former 
ness" and after "resident contractor", added "and resident introductory paragraph and Subsections A through C, 
veteran contractor"; in Subsection A, after "resident busi- which provided for the certification of resident businesses 
ness", added "or resident veteran business", after "resi- . and resident manufacturers and the issuance of a certifi- 
dent contractor", added “or resident veteran contractor", cation number by the state purchasing agent; and added 


after "resident business certificate", added "valid resident new Subsections A through J. 


13-1-23 to 13-1-27. Repealed. 


Repeals. — Laws 1984, ch. 65,'§ 175, repealed 13-1-23 » 
to 13-1-27 NMSA 1978, relating to public purchases, effec- 
tive November 1, 1984. 


13-1-28. Short title. : 
Sections 13-1-28 through 13-1-199 NMSA 1978 may be cited as the "Procurement Code". 


_ History: Laws 1984, ch. 65, § 1; 2006, ch. 23, § 1. The 2006 amendment, effective March 2, 2006, 
changed the session law reference to the NMSA reference. 


13-1-29. Rules of construction; purposes. 


*) 


A. The. Procurement Code [Sections 13-1-28 through 13-1-199 NMSA 1978] shall be liberally 
construed and applied to promote its purposes and policies, 

B. All references*in law to the Public Purchases Act [repealed] shall be construed to be refer- 
ences to the Procurement Code. 

-C.. The purposes of the Procurement Code are to provide for the fair‘and equitable tneatenedit of 
all persons involved in public procurement, to maximize the purchasing value of public funds and 
to provide safeguards for maintaining a praguremens syatem of analy and INVERT 


History: Laws 1984, ch. 65, § 2. ' The Public Tiitenasea Act, afer’ to in Subacction B, 
Bracketed material. — The bracketed material was was compiled as 13-1-1 to 13-1-27 NMSA 1978, and was 
inserted by the compiler and is not part of the law. repealed by Laws 1984, ch. 65, § ae effective Novem- 
; ber 1, 1984, 
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ANNOTATIONS 1978] and the purchasing manual in considering each bid. 


j Thus, though no formal contract was ever concluded be- 
Purposes. — The Procurement Code [Sections 13-1-28 tween the parties, the city's conduct was a breach of an 


through 13-1-199 NMSA 1978] protects against the evils implied contract for which damages will lie. Planning & 


of favoritism, nepotism, patronage, collusion, fraud, and = Design Solutions'v. City of Santa Fe, 1994-NMSC-112, 118 
corruption in the award of public contracts. Planning & N.M. 707, 885 P.2d 628. ; ; 


Design Solutions v, City of Santa Fe, 1994-NMSC-112, 118 Licensed contractors only. — Reading ‘then Eocrite- 


N.M. 707, 885 P.2d 628. : 
, : bi ment Code, [Sections 13-1-28 through 13-1-199 NMSA 
Duty of fair and equitable treatment. — The duty of 1978] , and the Construction Industries Licensing Act, 
good faith and fair dealing in the bidding process required Chapter 60, Article 13 NMSA 1978, together, it is clear 


that the city abide by the strictures of the Procurement 
Code [Sections 13-1-28 through 18-1-199 NMSA 1978] and 
the purchasing manual. Specifically, the criteria provided 
by the city were an implied contract that if any bids were 
accepted, the acceptance would be based on these crite- 
ria and no others. Planning & Design Solutions v. City of is not licensed at the time of bidding, Thus, the doctrine 
Santa Fe, 1994-NMSC-112, 118 N.M. 707, 885 P.2d 628, of substantial compliance does not apply to the require- 

Breach of implied contract to follow Procure- ment of 60-13-12B NMSA 1978 that a contractor have a 
ment Code. — By unlawfully introducing, considering, valid license when submitting a bid on a public contract. 


and relying on a criterion not listed in the request, the city BC&L P, tS Higei 5 
breached an informal contract that it would follow the Pro- NM. 490, 51 I Psd cae a fag Ne gh ee 


curement Code [Sections 13-1-28 through 13-1-199 NMSA 


that the legislature intended (1) that public contracts 
_ should: be. awarded only to licensed contractors and (2) 
that purchasing authorities should be relieved from the 
necessity of making an independent investigation into the 
qualifications and fiscal responsibility of a contractor who 


13-1-30.. Application of the code. 


A. Except as otherwise provided in the Procurement Code [Sections 13-1-28 through 13-1-199 
NMSA 1978], that code shall apply to every expenditure by state agencies and local public bodies 
for the procurement of items of tangible personal property, services and construction. That code also 
applies to concession contracts at the New Mexico state fair in excess of twenty thousand dollars 
($20,000), whether those concession contracts generate revenue and earnings or expand funds. 

B. When a procurement involves the expenditure of federal funds, the procurement shall be 
conducted in accordance with mandatory applicable federal law and regulations. When manda- 
tory applicable federal law or regulations are inconsistent with the provisions of the Procurement 
Code, compliance with federal law or regulations shall be compliance with the Procurement Code. 


History: Laws 1984, ch. 65, § 3; 1994, ch. 148, § 1; Private non-profit corporations. — The standard to 
2005, ch. 131, § 1. be applied when determining whether private non-profit 
The 2005 amendment, effective June 17, 2005, amended corporations that lease hospitals from government enti- 
Subsection A to provide that the Procurement Code increase ties meet the definition of "local public bodies" under this 
the applicability of the code for concession contracts at the section and are, therefore, subject to the Procurement 
state fair from ten to twenty thousand dollars. Code [Sections 18-1-28 through 13-1-199 NMSA 1978] is 
The 1994 amendment, effective July 1, 1994, in Sub- whether under the totality of the circumstances the pri- 
section A, deleted "and" preceding "construction" and vate entity is so intertwined with a public entity that the 
added the language following "construction". private entity becomes an alter ego of the public entity. Me- 
morial Med, Ctr. v. Tatsch Constr, Inc., 2000-NMSC-030, 
ANNOTATIONS 129 N.M. 677, 12 P.3d 431. 


An incorporated electric cooperative is neither a The Procurement Code does not prohibit a busi- 
state agency nor a local public body; therefore, the Pro- ness significantly owned by a legislator from apply- 
curement Code [Sections 13-1-28 through 13-1-199 NMSA ing for and receiving federal CARES relief funds, 
1978] does not apply to it. Fratello v. Socorro Elec. Corp., — The Procurement Code does not prohibit a business 


1988-NMSC-058, 107 N.M. 378, 758 P.2d 792. significantly owned by a legislator from applying for and 

Cooperative formed pursuant to the Joint Pow- receiving federal Coronavirus Aid, Relief, and Economic 
ers Agreements Act. — An agreement entered into by 30 Security Act (CARES) relief funds, because CARES relief 
school districts forming a cooperative pursuant to the Joint grants do not result in the acquisition of tangible personal 
Powers Agreements Act, Section 11-1-1 NMSA 1978 et seq., property, services or construction. Accordingly, the Procure- 


for the purpose of procuring and delivering educational ser- ment Code does not apply to the application for CARES 
vices, bee auiee to comply with the provisions of the Pro- relief grants by a business in which the legislator has an 
curement Code [Sections 13-1-28 through 13-1-199 NMSA interest. 2021 Op. State Ethics eda No. 2021-03, 

1978]. State ex rel, Educ. Assmts. Sys. v. Cooperative Educ. Agreement to administer deferred compensation 


Servs., 1993-NMCA-024, 115 N.M. 196, 848 P.2d 1123. program. — The public employees’ retirement board's 
Applicable to municipalities. — The Procurement administrator's agreement with the company provided 
Code [Sections 13-1-28 through 13-1-199 NMSA 1978] ap- professional services by administering and marketing the 


plies to all nonfederal expenditures by state agencies and state's deferred compensation program must be let for pro- 


: : : . Code [Sections 13-1-28 
local public bodies for the procurement of items of tangible posals pursuant to the Procurement 
personal property, services, and construction. Planning & through 13-1-199 NMSA 1978] to the extent, the admin- 


. . Ci Ss Fi -NMSC-112, 118 istrator receives as compensation an amount exceeding 
tet ida Lage A ee gore ee ae $20,000, although the administrator's sole compensation 
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under the contract derives from sales commission, etc.; [Sections 13-1-28 through 13-1-199 NMSA 1978] to the 
from the underwriter. 1987 Op; Att'y Gen. No. 87-35. © purchase of internal computers used to record and tabu- 
Federal law governed state agency on aging's des- late votes, and the Procurement Code applies to such ma- 
ignation of area agencies on aging, and such agencies chines used for such purposes after November 1, 1984, 
need not qualify for sole. source status: under this angela the effective date of the Procurement Code, 1988 Op. Att'y 
1987 Op. Att'y Gen. No, 87-72. CG | Gen, No. 88-68. 
Purchase of computer: voting devices, — Sec- Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
tion 1-9-14 NMSA 1978, governing computer voting de- Jur. 2d Public Tonle and Contracts §§ 1, 29, 33, 66: 
vices, does not bar application of the: Procurement Code 72 C.J3.S. Public Contracts 8§ 2 to4, 6 to 8. 


18-1-30.1. Standardized classification codes; ui enbutee” 


Each state agency and local public body shall use the saree giile classification codes devel- 
oped by the state purchasing ae 


History: Laws 2015, ch. 138, § 2. 7 | Effective dates. — Laws 2015, ch. 138, § 3 made Laws 
2015, ch, 138, §.2 effective July 1, 2016. 


13-1-31. Definition; architectural services. 


"Architectural services" means services related to the art'‘and’science of designing and building struc- 
tures for human habitation or use and includes planning, providing preliminary studies, designs, speci- 
fications, cela drawings and providing for general administration of construction SF Sat . 


History: Laws 1984, ch. 65, § 4. 


13-1-32. Definition; blind trust. 


"Blind trust" means a trust managed by a person other than the employee-beneficiary i in which 
the employee-beneficiary is not given notice of alterations in the property of the trust. 


History: Laws 1984, ch. 65, § 5. 


13-1-33. Definition; brand-name specification. 


"Brand-name specification" means a specification limited to describing an item by manufac- 
turer’ s name or catalogue number, 


History: Laws 1984, ch. 65, § 6. 


13-1-34. Definition; brand-name or equal specification. 

"Brand-name or equal specification" means a specification describing one or more items by man- 
ufacturer's name or catalogue number to indicate the standard of quality, performance or other 
pertinent characteristics and providing for the substitution of equivalent items. 


History: Laws 1984, ch. 65, § 7. 


13-1-35. Definition; business: 


"Business" means any corporation, partnership, individual, joint venture, association or any 
other private legal entity. 


History: Laws 1984, ch. 65, § 8. ‘ 
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18-1-36. Definition; catalogue price. 


"Catalogue price" means the price of items of tangible personal property in the most current 
catalogue, price list, schedule or other form that: 

A. is regularly maintained by the manufacturer or vendor of an item; and: . 

B. is either published or otherwise available for inspection. by a customer. 


History: Laws 1984, ch. 65, § 9. 


13-1-37. Definition; central purchasing office. 


"Central purchasing office" means that office within a stata agency or a local public bod respon- 
sible for the control of procurement of items of tangible personal property, services or construction. 
"Central punning atee inclndes the purchasing division of the general services department. 


History: Laws 1984, ch. 65, § 10; 2018, ch. 70, § 2. office; in the first sentence, after "that office", deleted "or 
The 2018 amendment, effective July 1, 2018, removed officer" and in the second sentence, after "services depart- 
the state purchasing officer from the central purchasing ment", deleted "and the state purchasing agent". 


13-1-38. Definition; change order. 


Benenas order" means a written order signed and issued by a ordeuterean officer qeeciine the 
contractor to make changes which the changes clause of the contract authorizes the procurement 
officer to order with or without the consent of the contractor. 


History: Laws 1984, ch. 65, § 11. 


13-1-38.1. Definition; chief procurement officer. 


"Chief procurement officer" means that person within a state agency's or local public body's 
central purchasing office who is responsible for the control of procurement of items of tangible per- 
sonal property, services or construction. "Chief procurement officer" includes the state purchasing 
agent. 


History: Laws 2013, ch. 70, § 1. ; Effective dates. — Laws 2013, ch. 70, § 8 made Laws 
i 2018, ch. 70, § 1 effective- July 1, 2013. 


13-1-39. Definition; confidential information. 


"Confidential information" means any information which is available to an employee because of 
the employee's status as an employee of a state agency or a local public body and which is not a 
matter of public may ete or available to the # PUBH on request. 


History: Laws 1984, ch. 65, § 12.) 


13-1-40. Definition; construction. 


A. "Construction" means building, aieerivios repairing, installing or demolishing i in the ordinary 
course of business any: 
(1) road, highway, bridge, parking area or related project; 
(2) building, stadium or other structure; 
(3) airport, subway or similar facility; 
(4) park, trail, athletic field, golf course or similar facility; 
(5) dam, reservoir, canal, ditch or similar facility; 
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(6) sewage or water treatment facility, power generating plant, pump station, natural .gas 
compressing station or similar facility; 

(7) sewage, water, gas or other pipeline; 

(8) transmission line; 

(9) radio, television or other tower; 

(10) water, oil or other storage tank; 

(11) shaft, tunnel or other mining appurtenance; 

(12) electrical wiring, plumbing or plumbing fixture, gas piping, gas appliances or water 
conditioners; 

(13) air conditioning conduit, heating or other similar mechanical work; or 

(14) similar work, structures or installations. ' 

B. "Construction" shall also include: 

(1) leveling or clearing land; . 

(2). excavating earth; 

(3) drilling wells of any type, including seismographic: shot ae or core e drilling; and 

(4) similar work, structures or installations. 


History: Laws 1984, ch. 65, § 13. 


{ 
13-1-40.1. Definition; construction management and construction 
manager. 


A. "Construction management" means consulting services related to the process of manage- 
ment applied to a public works project for any duration from conception to completion of the proj- 
ect for the purpose of controlling time, cost and quality of the project. 

B. "Construction manager" means a person who acts as an agent of the state agency or local 
public body for construction management, for whom the state agency or local public body shall as- 
sume all the risks and responsibilities. 


History: 1978 Comp., § 13-1-40.1, enacted by Laws 
1997, ch. 171, § 1. 


13-1-41. Definition; contract. 


"Contract" means any agreement for the procurement of items of tangible personal property, 
services or construction. 


History: Laws 1984, ch. 65, § 14. | = “ANNOTATIONS 

Cross references, — For definition of "procurement," s 
see 13-1-74 NMSA 1978. Formation of contract. — A contract was not formed 

For definition of "tangible personal property," see 13-1- when the Human Services Department selected a bid 
93 NMSA 1978. pending General Service Department approval and leg- 


islative appropriation, since the pending actions were 
not mere legal formalities, but conditions precedent 
to contract formation. Wisznia v.. Human. Servs. Dep't, 
1998-NMSC-011, 125 N.M. 140, 958 P.2d 98. - 


13-1-42. Definition; contract modification. 


"Contract modification" means any written alteration in the provisions of a cones accom- 
plished by mutual action of the parties to the contract. 


History: Laws 1984, ch. 65, § 15. 
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13-1-43. Definition; contractor. 
"Contractor" means any business having a contract with a state agency or a local public body. 


History: Laws 1984, ch. 65, § 16. 


13-1-44. Definition; cooperative procurement. 


"Cooperative procurement” means.procurement conducted by or on behalf of more than one 
state agency or local public body, or by a state agency or local public.body with an external procure- 
ment unit. 


History: Laws 1984, ch. 65, § 17. 


13-1-45. Definition; cost analysis. 


"Cost analysis" means the evaluation of cost data and profit for the purpose of arriving at costs 
actually incurred by a contractor, estimates of costs to be incurred by a contractor and a profit to 
be allowed to a contractor. 


History: Laws 1984, ch. 65, § 18. 


13-1-46. Definition; cost data. 


"Cost data" means factual information concerning the cost of labor, material, overhead and other 
cost elements which are expected to be incurred by a contractor or which have been actually in- 
curred by a contractor in performing the contract. 


History: Laws 1984, ch. 65, § 19. 


13-1-47, Definition; cost reimbursement contract. 


"Cost reimbursement contract" means a contract which provides for a fee other than a fee based 
on a percentage of cost and under which a contractor is reimbursed for costs which are allowable 
and allocable in accordance with the contract terms. 


History: Laws 1984, ch. 65, § 20. 


13-1-48, Repealed. 


Repeals. — Laws 1985, ch. 90, § 1 repealed 13-1- relating to the definition of "current ownership" or "cur- 
48 NMSA 1978, as enacted by Laws 1984, ch, 65, § 21, rent officers and directors," effective April 1, 1985. 


13-1-49, Definition; data. 
"Data" means recorded information regardless of form or characteristic. 


History: Laws 1984, ‘ch, 65, § 22. 


.13-1-50. Definition; definite quantity contract. 


"Definite quantity contract" means a contract which requires the contractor to furnish a speci- 
fied quantity of services, items of tangible personal property or construction at or within a speci- 
fied time. 


: 


History: Laws 1984, ch. 65, § 23. 
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13-1-51. Definition; designee. 


"Designee" means a‘representative of a person holding a superior position. 


History: Laws 1984, ch. 65, § 24. 


13-1-52. Definition; determination. 


"Determination" means the written documentation ofa decision of a procurement officer includ- | 
ing findings of fact required to support a decision, A determination becomes part of the procure- 
ment file to which it pertains. 


History: Laws 1984, ch. 65, § 25. 


13-1-53. Definition; direct or indirect participation. 


"Direct or indirect participation’ means involvement through decision, ecararel disapproval, 
recommendation, formulation of any part of a purchase request, influencing the content of any 
specification, investigation, auditing or the rendering of advice. ; 


History: Laws 1984, ch. 65, § 26. 


13-1-53.1. Definition; electronic. |. 
"Electronic" includes electric} digital, magnetic, optical, electronic or similar medium. | 


History: Laws 2001, ch. 292, § 1. Effective dates, — Laws 2001, ch. 292, a 8 makes the 
act effective July 1, 2001. 


13-1-54. Definition; employee. 


"Employee" means an individual receiving a salary, wages or per diem and mileage from a state 
agency or a local public body whether elected or not and any noncompensated individual perform- 
ing personal services as an elected or appointed. official or otherwise for a state agency or a local 
public body. | ; 


History: Laws 1984, ch. 65, § 27. 


13-1-55. Definition; engineering services. 


"Engineering services" means any service or creative work, the adequate performance of na 
requires engineering education, training and experience in the application of special knowledge of 
the mathematical, physical and engineering sciences to such services or creative work as consulta- 
tion, investigation, evaluation, planning and design of engineering works and systems, engineer- 
ing studies and the review of construction for the purpose of assuring substantial compliance with 
drawings and specifications; any of which embrace such services or work, either public or private, 
in connection with any utilities, structures, buildings, machines, equipment, processes, work sys- 
tems, projects and industrial or consumer products or equipment of a mechanical, electrical, hy- 
draulic, chemical, pneumatic or thermal nature, insofar as they involve safeguarding life; health 
or property, and including such other professional services as may be necessary to the planning, 
progress and completion of any engineering services. Such practice includes, the performance of ar- 
chitectural work incidental to the practice of engineering. "Engineering services" does not include 
responsibility for the superintendence of construction, site conditions, po psraons, gave oe ag 
sonnel or the maintenance of safety in the work place. x 


902 


©, 2022 State of New Mexico. New Mexico Compilation Commission.All rights reserved. 


13-1-56 PROCUREMENT 13-1-61 


History: 1978 Comp., § 18-1-55, enacted by Laws 1984, ch, 65, § 28, relating to the definition of engineering 
1989, ch. 69, § 1. services, and enacted the above section, effective June 16, 
Repeals and reenactments, — Laws 1989, ch, 69, § 1 1989. 


repealed former 13-1-55 NMSA 1978, as enacted by Laws 


13-1-56. Definition; external procurement unit. 


"External procurement unit" means any procurement organization not located in this state 
which, if in this state, would qualify as a state agency or a local public body. An agency of the 
United States government is an external procurement unit. 


History: Laws 1984, ch. 65, § 29. 


13-1-56.1. Recompiled. 


Compiler's notes. — Laws 2013, ch. 149, § 1 was erro- 
neously compiled as 13-1-56,1 NMSA 1978 and has been 
recompiled as 13-1-156.1 NMSA 1978 by the compiler. 
13-1-57. Definition; financial interest. 


"Financial interest" means: 

A. holding a position in a business as officer, director, trustee or partner or holding any position 
in management; or 

B. ownership of more than five percent interest in a business. 


History: Laws 1984, ch. 65, § 30. 


13-1-58. Definition; firm fixed price contract. 
"Firm fixed price contract" means a contract which has. a fixed total price or fixed unit price. 


History: Laws 1984, ch. 65, § 31. 


13-1-59. Definition; gratuity. 


"Gratuity" means a payment, loan, subscription, advance, deposit of money, service, or anything 
of more than nominal value, received or promised, unless consideration of substantially equal or 
greater value is exchanged. | 


History: Laws 1984, ch. 65, § 32. 


13-1-60. Definition; heavy road equipment. 


"Heavy road equipment" means any motor-driven vehicle or apparatus capable of use for earth 
moving or mixing components which has an aggregate value or price of over one thousand dollars 
($1,000). . 


History: Laws 1984, ch. 65, § 33. 


13-1-61. Definition; highway reconstruction. 


"Highway reconstruction" means the rebuilding, altering or repairing of any road, highway, 
bridge, parking area or related project. "Highway reconstruction" does not include routine main- 
tenance. 


History: Laws 1984, ch. 65, § 34. 
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13-1-62. Definition; immediate family. 
"Immediate family" means a spouse, children, parents, brothers and sisters. 


History: Laws 1984, ch. 65, § 35. 


13-1-63. Definition; indefinite quantity contract. 


‘iidennite quantity contract" means a contract which requires hai contractor - furnish an 
indeterminate quantity of specified services, items of tangible personal property or construction 
during a prescribed period of time at a definite unit price or at a specified discount from list or 
catalogue prices. 


History: Laws 1984, ch. 65, § 36. 


13-1-64. Definition; invitation for bids. 


"Invitation for bids" means all documents, including those attached or incorporated by refer- 
ence, utilized for soliciting sealed bids. ; 


History: Laws 1984, ch. 65, §.37. 


13-1-65. Definition; surveying services. 


"Surveying services" means any service or work, the substantial performance of which involves 
the application of the principles of mathematics and the related physical and applied sciences for: 

A. the measuring and locating of lines, angles, elevations, natural and man-made features in 
the air, on the surface of the earth, within underground workings and on the beds or bodies of wa- 
ter for the purpose of defining location, areas and volume; 

B. the monumenting of property boundaries and the platting and layout of lands and subdivi- 
sions thereof; 

C. the application of photogrammetric methods used to derive topographic and other data; 

D. the establishment of horizontal and vertical controls for surveys for design, topographic sur- 
veys including photogrammetric methods, construction surveys for engineering and architectural 
public works; and 

E. the preparation and perpetuation of maps, records, plats, field notes and property descrip- 
tions. 


History: 1978 Comp., § 13-1-65, enacted by Laws Repeals and reenactments. — Laws 1989, ch. 69, § 2 


1989, ch. 69, § 2. repealed former 13-1-65 NMSA 1978, as enacted by Laws 
Cross references. — For licensing of surveyors, see 1984, ch. 65, § 38, relating to, the definition of land sur- 


Chapter 61, Article 23 NMSA 1978. veying services, and enacted the above section, effective 
; _.. June 16, 1989. 


13-1-66. Definition; landscape architectural services, 


"Landscape architectural services" means services including but not limited to consultation, 
investigation, reconnaissance, research, design, preparation of drawings and specifications and 
administration of contracts where the dominant purposes of such services are: 

A. the preservation or enhancement of land uses and natural features; 

B. the location and construction of functional approaches for structures, pathways or walk- 
ways; or 

C. the onan of trails, plantings and landscape irrigation. Excluded from the provisions of this 
section are the services of architects, engineers and surveyors as defined in the Procurement Code 
[Sections 13-1-28 through 13-1-199 NMSA 1978]. 
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History: Laws 1984, ch. 65, § 39; 1989, ch. 69,§ 3. _« Cross references. — For licensing of landscape’archi- 
tects, see Chapter 61, Article 24B NMSA 1978. 


13- 1-66.1. pEAAIHOH local public works project. 


"Local public works project" means a project of a local public body that uses architectural or 
engineering services requiring professional services costing fifty thousand dollars ($50,000) or 
more or landscape architectural or surveying services requiring professional services costing ten 
thousand dollars ($10,000) or more, excluding applicable state and local gross receipts taxes. 


History: 1978 Comp., § 13-1-66.1, enacted by Laws The 1993 amendment, effective June 18, .1993, re- 
1989, ch. 69, § 4; 1993, ch, 72, § 1; 2007, ch. 315, § 1. wrote this section, which read “ ‘Local public works proj- 

The 2007 amendment, effective June 15, 2007, in- ect’ means a project of a local public body which uses 
creased the minimum amount of a local public works architectural landscape architectural engineering or sur- 
project requiring professional services. from $25,000 to ,...veying services requiring professional services. costing 
$50,000 and landscape architectural or surveying services fifteen thousand dollars ($15,000) or more, excluding ap- 
from $5,000 to $10,000. plicable state and local gross receipts taxes." 


18-1-67. Definition; local public body. 


"Local public body" means every political subdivision of the state and the agencies, instrumen- 
talities and institutions thereof, including two-year post-secondary educational institutions, school 
districts and. local school boards and:municipalities, except as pent on pursuant to the Procure- 
ment Code [Sections 13-1-28 HER 13-1-199 NMSA 1978]. 


Histor Laws 1984, ch. 65, § 40; 1999, ch. 258, § 1; the chinicinallins! is a local public body ‘oiling. water ser- 


2003, ch. 267, § 1. vices to another local public body and the school district 
The 2003 amendment, effective June 20, 2003 added is purchasing "publicly provided" water. Morningstar 
"school districts and local school boards and municipali- Water Users Ass'n v. Farmington Mun. Sch. Dist. No. 5, 

ties, except as exempted pursuant to the Procurement 1995-NMSC-052, 120 N.M. 307, 901 P.2d 725. 

Code" at the end of the section. County-municipal hospital is "local public body" 
The 1999 amendment, effective June 18, 1999, added and,, therefore, purchases made by such a hospital must 
“including two-year post-secondary educational institu- be made in compliance with any provisions governing 

tions" at the end of the section. public procurement. 1969 Op. Att'y Gen. No, 69-78. 

~ **County commission is "local public body". 1969 Op. 
ANNOTATIONS Att'y Gen. No, 69-135. 
Municipality and school district within defini- An intercommunity water supply association 


qualifies as a local public body for purposes of the. Pro- 
curement Code [Sections 13-1-28 through 13-1-199 NMSA 
1978] given the availability of municipal funds to pay the 


tion. — A municipality and a school district fall within 
the definition of "local public body" in this section, and, 
thus, a transaction involving the purchase of water ser- art ad 
vices by the school district from the water utility of the association's expenses and the extent of the control over 
municipality is within the exemptions contained in Sub- the management of the association by the member ‘vil- 
sections A and D of Section 13-1-98 NMSA 1978 because lages. 1991 Op. Att'y Gen. No, 91-07. 


13-1-68. Definition; multi-term contract. 


"Multi-term contract" means a contract having a term longer than one year, 


History: Laws 1984, ch. 65, § 41, board publishing an annual fair book ata cost exceeding 
$1000 was required to comply with the bidding provisions 
ANNOTATIONS of the act. 1964 Op. Att'y Gen. No. 64-110. 


County fair board publishing book ,affected. — 
Under the former Public Purchases Act, a county fair 


13-1-69. Definition; multiple source award. 


"Multiple source award" means an award of an indefinite quantity contract for one or more simi- 
lar services, items of tangible personal property or construction to more than one bidder or offeror. 


History: Laws 1984, ch. 65, § 42. 
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13-1-70. Definition; notice of invitation for bids. 


"Notice of invitation for bids" means a document issued by a procurement officer which contains 
a brief description of the services, construction or items of tangible personal property to.be pro- 
cured, the location where copies of the invitation for bid may be obtained, the location where bids 
are to be received, the cost, if any, for copies of plans and specifications, the date and place of the 
bid opening and such other information as the procurement officer deems necessary. 


History: Laws 1984, ch. 65, § 43. 


18-1-70.1. Definition; person. 


"Person" means an individual, corporation, business trust, estate, trust, partnership, limited li- 
ability company, association, joint venture or other legal or commercial entity. 


History: Laws 2013, ch. 41, § 1. IV, § 23, was effective June 14, 2018, 90 days after the 
Effective dates. — Laws 2013, ch. 41 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


13-1-71. Definition; price agreement. 


"Price agreement" means a definite quantity contract or indefinite quantity contract wtitch’s re- 
quires the contractor to furnish items of tangible personal property, services or construction to a 
state agency or a local public body which issues a purchase order, if the purchase order is within 
the quantity limitations of the contract, if any. 


History: Laws 1984, ch. 65, § 44. 


13-1-72. Definition; price analysis. 


"Price analysis" means the evaluation of pricing data without analysis of the separate cost com- 
ponents and profit. 


History: Laws 1984, ch. 65, § 45. 


13-1-73. Definition; pricing data. 


"Pricing data" means factual information concerning prices for items identical to or substan- 
tially similar to those being procured. 


History: Laws 1984, ch. 65, § 46. 


13-1-74. Definition; procurement. 


"Procurement" means: | 

A. purchasing, renting, leasing, lease purchasing or otherwise acquiring items of tangible per- 
sonal property, services or construction; and 

B, all procurement functions, including but not limited to preparation of specifications, solici- 
tation of sources, qualification or disqualification of sources, preparation and award of contract 
and contract administration. 


History: Laws 1984, ch. 65, § 47. 
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13-1-75. Definition; procurement officer. 


_ "Procurement officer" means any person or a designee authorized by a state agency or a local 
public body to enter into or administer contracts and make written determinations. with respect 
thereto. 


History: Laws 1984, ch. 65, § 48. 


13-1-76. Definition; professional services. 


"Professional services" means the services of architects, archeologists, engineers, surveyors, 
landscape architects, medical arts practitioners, scientists, management and systems analysts, 
certified public accountants, registered public accountants, lawyers, psychologists, planners, re- 
searchers, construction managers and other persons or businesses providing similar professional 
services, which may be designated as such by a determination issued by the state purchasing 
agent or a central purchasing office. 


History: Laws 1984, ch. 65, § 49; 1989, ch. 69, § 5; The 1997 amendment, effective June 20, 1997, sub- 


1997, ch. 171, § 2. stituted the language beginning "construction managers 
Cross references. — For professional and occupa- and" for "and persons or businesses providing similar ser- 
tional licenses, see Chapter 61 NMSA 1978. vices" at the end of the section, 


13-1-77. Definition; purchase order. 


"Purchase order" means the document issued by the state purchasing agent or’a central pur- 
chasing office that directs a contractor to deliver items of tangible personal property, services or 
construction. 


History: Laws 1984, ch. 65, § 50; 2001, ch. 292, § 2. ~The 2001 amendment, effective July 1, 2001, deleted 
"pursuant toan existing contract" from the end of the sec- 
tion, 


13-1-78. Definition; purchase request. 


"Purchase request" means the document by which a using agency requests that a contract be 
obtained for a specified service, construction or item of tangible personal property and may include 
but is not limited to the technical description of the requested item, delivery schedule, transporta- 
tion requirements, suggested sources of supply and supporting information. 


History: Laws 1984, ch. 65, § 51. 


13-1-79. Definition; qualified products list. 


"Qualified products list" means a list of items of tangible personal property described by model or 
catalogue number which, prior to the solicitation of competitive sealed bids or competitive sealed 
proposals, are items the state purchasing agent or a central purchasing office has determined will 
meet the applicable specifications. 


History: Laws 1984, ch. 65, § 52. 


18-1-80. Definition; regulation. 


"Regulation" means any rule, order or statement of policy, including amendments thereto and 
repeals thereof, issued by a state agency or a local public body to affect persons not members or 
employees of the issuer. 


History: Laws 1984, ch. 65, § 53. 
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13-1-81. Definition; request for proposals.) STOOL .GVeL-Gt 


"Request. for proposals" means'all documents, sean m5 those aero or edeLoaneticre ei refer- 
ence, used for soliciting proposals. p bam eins cence spor 


History: Laws 1984, ch. 65, § 54. 


13-1-82. Definition; responsible bidder. ore is | | “1 .2} 


"Responsible bidder" means a bidder who submits a responsive bid and who has furnished, when 
required, information and data to prove that his financial resources, production or service facilities, 
personnel, service reputation and experience are adequate to make satisfactory delivery of the. services, 
construction or items of tangible personal property described i in the invitation for bids. 


History: Laws 1984, ch. 65, § BB. | Burden on bidder. — If the central purchasing office 
of the school district believes that a bidder is not a "re- 
ANNOTATIONS sponsible bidder" because he has not maintained an office 


in the:district:for a reasonable period of time, the burden 
is on the bidder to prove that his service facilities, service 
reputation and experience are adequate to make satisfac- 
tory delivery of the services required. 1969 Op. Att'y Gen. 
No. 69-19. 


Factor affecting adequacy of agent: — The length 
of time an insurance agency has been located within the 
school district may be’ considered by the school district 
in determining whether the service, reputation and’ ex- 
perience of an agent are adequate. 1969 Op. Att'y Gen. 
No. 69-19, 


13-1-83. Definition; responsible offeror. 


"Responsible offeror" means an offeror who submits a responsive proposal and who has fur- 
nished, when required, information and data to prove that his financial resources, production or 
service facilities, personnel, service reputation and experience, are adequate to make satisfactory 
delivery of the services or items of tangible personal property described in the proposal. 


History: Laws 1984, ch. 65, § 56. 


13-1-84., Definition; responsive bid. 


"Responsive bid" means a bid which conforms in all material respects to the requirements set 
forth in the invitation for bids. Material respects of a bid include but are not limited to price, qual- 
ity, quantity or delivery requirements. 


History: Laws 1984, ch. 65, § 57; 1987, ch. 348, § 1. Indus., Inc. v. King, 1980-NMSC-086, 95 N.M. 62, 618 P.2d 


1226. 
ANNOTATIONS i; Bid. must incorporate public works. minimum 
Responsible bid must be within bid request speci- wage rates. — A bid is not a responsible bid when it fails 
fications. — A bid price not in conformity with the speci- to incorporate the state's public works minimum wage 


fications of the bid request is not a responsible bid, Shed pial Seppe le Inc.'v. King, 1980-NMSC-086, 95 N.M. 


13-1-85. Definition; responsive offer. 


"Responsive offer" means an offer which conforms in all material respects to the requirements 
set forth in the request for proposals. Material respects of a request for a proposal include, but are 
not limited to, price, quality, quantity or delivery requirements. © 


History: Laws 1984, ch. 65, § 58. 
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13-1-86 PROCUREMENT 13-1-90 
13-1-86. Definition; secretary. 
"Secretary" means the secretary of general services. 


History: Laws 1984, ch. 65, § 59. Cross references. — For powers and duties of secre- 
tary of general services, see 9-17-5 NMSA 1978, 


13-1-86.1. Duty to promulgate rules. 


The secretary of general services shall promulgate rules necessary to implement the provisions 
of this 2016 act. 


History: Laws 2016, ch. 5, § 3. Compiler's notes. — The phrase "this 2016 act" refers 


Effective dates. — Laws 2016, ch. 5, § 5 made Laws to Laws 2016, ch: 5, 


2016, ch. 5, § 3 effective July 1, 2016. Cross references, — For additional duties of the sec- 
‘ retary of general services, see 9-17-5 NMSA 1978. 


13-1-87. Definition; services. . 


"Services" means the furnishing of labor, time or effort by a contractor not involving the deliv- 
ery of a specific end product other than reports and other materials which are merely incidental 
to the required performance. "Services" includes the furnishing of insurance but does not include 
construction or the services of employees of a state agency or a local public body. 


History: Laws 1984, ch. 65, § 60. 


13-1-88. Definition; small business. — 


"Small business" means a business, not a subsidiary or division of another business, having an 
average annual volume for the preceding three fiscal years which does not exceed one million five 
hundred thousand dollars ($1,500,000). 


History: Laws 1984, ch. 65, § 61. 


18-1-89. Definition; specification. 


"Specification" means a description of the physical or functional characteristics or of the nature 
of items of tangible personal property, services or construction. "Specification" may include a de- 
scription of any requirement for inspecting or testing, or for preparing items of tangible personal 
property, services or construction for delivery. 


History: Laws 1984, ch. 65, § 62. 


13-1-90. Definition; state agency. ’ 


"State agency" means any department, commission, council, board, committee, institution; legis- 
lative body, agency, government corporation, educational institution or official of the executive, leg- 
islative or judicial branch of the government of this state. "State agency" includes the purchasing 
division of the general services department and the state purchasing agent but doesnot include 
local public bodies. 


i 


History: Laws 1984, ch, 65, § 63. 
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13-1-91. Definition; state public works project. 


"State public works project" means a project of a: state agency, not including projects of the state 
educational institutions, the supreme court building commission, the legislature or local public 
bodies, that uses architectural or engineering services requiring professional services costing fifty 
thousand dollars ($50,000) or more or landscape architectural or surveying services requiring pro- 
fessional services costing ten thousand dollars ($10,000) or more, excluding BER CGara state and 


local gross receipts taxes. 


History: Laws 1984, ch. 65, § 64; 1989, ch. 69, § 6; 
1991, ch. 127, § 1; 1993, ch. 72, § 2; 2007, ch. 312, § 4; 
2007, ch. 815, § 2. 

2007 Multiple Amendments. — Laws 2007, ch. 312, 
§ 4 and Laws 2007, ch, 315, § 2 enacted different amend- 
ments to this section. Pursuant to 12-1-8 NMSA 1978, 
Laws»2007, ch. 315, § 2, as the last-act signed by the gov- 
ernor, is set out above and incorporates both amendments. 
The amendments enacted by Laws 2007, ch. 312, § 4 and 
Laws 2007, ch. 315, § 2 are described below. To view the 
session laws in their entirety, see the 2007 session laws on 
NMOneSource.com. 

Laws 2007, ch. 315, § 2, effective June 15, 2007, in- 
creased the minimum amount ofa state public works 
project requiring professional services from $25,000; to 
$50,000 and landscape architectural or surveying services 
from $5,000 to $10,000. 


Laws 2007, ch, 312, § 4, effective July 1, 2007, increased 
the minimum cost of professional services to, $50,000. 

The 1993 amendment, effective June 18, 1993, deleted 
"highway projects of the state highway and transportation 
department, or" following "not including" near the begin- 
ning and substituted "five thousand dollars ($5,000)" for 
"fifteen thousand dollars ($15,000)" near the end of the 
section. 

The 1991 amendment, effective June 14, 1991, sub- 
stituted "architectural or engineering services requiring 
professional services costing twenty-five thousand dollars 
($25,000) or more, or landscape architectural or survey- 
ing services requiring professional services costing fifteen 
thousand dollars ($15,000) or more" for “architectural, 
landscape architectural, engineering or ‘surveying ser- 
vices requiring professional services costing fifteen thou- 
sand dollars ($15, 000) or more." 


13-1-92. Definition; state purchasing agent. 


"State purchasing agent" means the director of the purchasing division ou the general services 


department. 


History: Laws 1984, ch. 65, § 65. 


] 


13-1-93. Definition; tangible personal property. 


"Tangible personal property" means tangible property other than real property having a physi- 
cal existence, including but not limited to supplies, equipment, materials and printed materials. 


History: Laws 1984, ch. 65, § 66. 


13-1-94.. Definition; using agency. 


"Using agency" means any state agency or local public body requiring services, construction or 


items of tangible personal property. 


History: Laws 1984, ch. 65, § 67. 
ANNOTATIONS 


When state fair commission, neither "user" nor 
making "purchase". — State fair commission need not 


advertise or invite bids from prospective concessionaires 
because the commission would not:be a."user" of the ser- 
vices provided and because the commission is actually li- 
censing, not expending public funds in a "purchase", 1980 


: Op. Att'y Gen. No. 80- 07. 


13: 1-95. Purchasing division; creation; divecter' is state purchasing 
agent; appointment; duties. 


A. The "purchasing division" is created within the general services department. 
B. Subject to the authority of the secretary, the state purchasing agent shall be the administra- 
tor and director of the purchasing division. The state purchasing agent shall be appointed by the 


secretary with the approval of the governor. 
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C.. The purchasing division and state purchasing agent shall be responsible for the procure- 
ment of services, construction and items of tangible personal property for all state agencies except 
as otherwise provided in the Procurement Code and ‘shall administer the Procurement Code for 
those state agencies not excluded from the requirement of procurement through the state purchas- 
ing agent. 

‘D. The state purchasing agent shall have the following additional wari way! and responsibility 
to: 

(1) recommend procurement alas to the secretary; 

(2) establish and maintain programs for the development aid use of biatnseméht speci- 
firations and for the inspection, testing and acceptance of services, construction and items of tan- 
gible personal property; 

(3) cooperate with the state budget division of the department of ibisne and sidenin iets 
tion in the preparation of statistical data concerning the acquisition and usage of all services, 
construction and items of tangible personal property by state agencies; 

(4); require state agencies to furnish reports concerning usage, needs and dincks on hand of 
items of tangible personal property and usage and needs for services or construction; 

(5) prescribe, with consent of the secretary, forms to be used by state agencies to requisi- 
tion and report the procurement of items of tangible personal property, services and construction; 

(6) ‘provide information to state agencies and local public bodies concerning the develop- 
ment of specifications, quality control methods and other procurement information; 

(7). collect information concerning procurement matters, quality and quality control of 
commonly used services, construction and items of tangible personal property; and 

. (8) develop standardized classification codes for each expenditure by state agencies and 
local public bodies. 

HK. The state purchasing agent shall, upon the request of the central piirehasitie office of a local 
public body, procure a price agreement for the requested services, construction or items of tangible 
personal property. The state purchasing agent may procure a price agreement for services, con- 
struction or items of tangible personal property for a state agency or cee public body that does 
not have a chief procurement officer. 


History: Laws 1984, ch. 65, § 68; 2013, ch. 70, § 4; 
2015, ch. 138, § 1. . 

The 2015 amendment, effective June 19, 2016, re- 
quired the state purchasing agent to develop standardized 
classification codes for each expenditure by state agencies 
and_-local, public bodies; in Paragraph (6) of Subsection 
D, after "information", deleted "and"; in Paragraph (7) of 
Subsection D, after ' "property;" added "and", and added 
Paragraph (8) of Subsection D. 

The 2013 amendment, effective July 1, 2013, autho- 
rized the state purchasing agent to procure price agree- 
ments for governmental entities that do not have a chief 
procurement officer; in Subsection B, in the first sentence, 


13-1-95.1. Electronic transmissions. 


after "administrator", deleted "chief executive" and added 
"director"; in Paragraph (1) of Subsection D, after "pro- 
curement", deleted "regulations" and added "rules"; and in 
Subsection E, added the last. sentence. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur, 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 491 to 515; 68 Am. Jur. 2d Schools 
§ 75 et seq. 

20 C.J.S. Counties §§ 143 to 149; 63 C.J.S. Municipal 
Corporations §§ 874, 897;.78.C.J,S.:Schools and School 
Districts §§ 328, 402; 81A C.J.S. States § 154 et seq. 


A. ..The state purchasing agent shall develop guidelines for central purchasing offices to use 
electronic media, including distribution of solicitations and acceptance of sealed bids and competi- 
tive sealed proposals that include electronic signatures, The guidelines shall include: 

(1) appropriate security to prevent unauthorized access to electronically submitted bids 
or proposals prior to the date and time set for opening of bids or the deadline set for receipt for 
proposals, including the electronic bidding, approval and award process; and 

(2) accurate retrieval or conversion of electronic forms of information into a medium that 


permits inspection and copying. 


B. Acentral purchasing office, in an invitation for bids or a request for proposals, may require 
all or any part of a sealed bid or a competitive sealed proposal to be submitted electronically if the 
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13-1-95.2 PUBLIC PURCHASES AND PROPERTY 13-1-95.2 
office determines that an electronic submission will be advantageous to the procurement process. 
If electronic submission is required: 

(1) «no hard copy documentation shall be aubuaittad to the central purchasing office prior to 
the award of the contract, except as specifically identified in the invitation for bids or the septh 
for proposals; 

(2) the invitation for bids or request for proposals shall specify an opening date and time, 
a fixed closing date and time and an email account or other secure electronic location to which the 
electronic bid or proposal shall be submitted; 

(3) sealed bids submitted electronically shall be opened publicly in the presence of one or 
more witnesses at the time and place designated in the invitation for bids. The amount of each bid 
and each bid item, if appropriate, and such other relevant information as may be specified by the 
state purchasing agent or a central purchasing office, together with the name of each bidder, shall 


be recorded, and the record and each bid shall be open to public inspection; and 
(4) for sealed proposals, the proposals. shall be opened, evaluated and the contract airieded 
as required in the request for proposals and as otherwise provided in the Procurement Code [Sec- 


tions 13-1-28 through 13-1-199 NMSA 1978]. 


History: Laws 2001, ch. 292, § 7; 2006, ch. 23, § 2. 

The 2006 amendment, effective March 2, 2006, de- 
leted the requirement in Subsection A that the state 
purchasing agent work with the attorney general to 
develop guidelines; required the state purchasing agent 
to develop guidelines that include distribution of solici- 
tations and acceptance of competitive sealed proposals; 
added a new Subsection B to provide that a central pur- 
chasing office may require all or part of sealed bids or 
proposals to be submitted electronically; added Para- 
graph (1) to Subsection B to provide that no hard copy 
documentation shall be submitted prior to award of the 


psd 


contract; added Paragraph (2) to Subsection B to require 
that.invitations for bids or requests for proposals shall 
specify the opening date and time, closing date and time, 
and an email account or secure electronic location for 
submitting bids or proposals; added Paragraph (8) to 
Subsection B to provide that bids submitted electroni- 
cally shall be opened in the presence of witnesses at the 
bid opening and the bid information recorded; and added 
Paragraph (4) to Subsection B to provide that proposals 
shall be opened and evaluated and a contract awarded 
as required in the request for proposals or as provided in 
the Procurement Code. 


13-1-95.2. Chief procurement officers; reporting requirement; training; 
certification. 


A. On or before January 1 of each year beginning in 2014, and every time a chief procure- 
ment officer is hired, each state agency and local public body shall provide to the state purchas- 
ing agent the name of the state agency's or local public body's chief procurement officer and 
information identifying the state agency's or local public body's central purchasing office, if 
applicable. 

B. The state purchasing agent shall maintain a list of the names of the chief procurement of- 
ficers reported to the state purchasing agent by state agencies and local public bodies. The state 
purchasing agent shall make the list of chief procurement officers available to the public through 
the web site of the purchasing division of the general services department and in any other ap- 
propriate form. 

C. The state purchasing agent shall offer a certification ae program for chief procitre: 
ment officers each year. 

D. On or before January 1, 2015, the state purchasing avant shall establish a certification pro- 
gram for chief procurement ornicare that includes initial certification and recertification every two 
years for all chief procurement officers. In order to be recertified, a chief procurement officer shall 
pass a recertification examination approved by the secretary of general services. 

EK. On and after July 1, 2015, only certified chief procurement officers may do the following, 
except that persons using procurement cards may continue to issue purchase orders and authorize 
small purchases: 

(1) make determinations, including determinations regarding exemptions, pursuant to the 
Procurement Code; 

(2) issue purchase orders and authorize small purchases pursuant to fie POCA 
Code; and 

(3) approve procurement pursuant to the Procurement Code. 
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13-1-95.3 PROCUREMENT 13-1-97 


History: Laws 2018, ch. 70, § 3. Effective dates, — Laws 2013, ch. 70, § 8 made Laws 
2013, ch. 70, § 3 effective July 1, 2018. 


13-1-95.3. State agency; reporting required; in-state and out-of-state 
contracts. 


All state agencies shall report annually to the purchasing division of the general services de- 
partment information on the amount of state agency contracts awarded to in-state contractors and 
the amount awarded to out-of-state contractors. 


History: Laws 2019, ch. 153, § 1. Effective dates. — Laws 2019, ch..153, § 7 made Laws 
2019, ch. 153, § 1 effective July 1,,2019, 


13-1-96. Delegation of authority by the state purchasing agent. 


The state purchasing agent may, with the consent of the secretary, delegate such of his author- 
ity to subordinates as he deems necessary and appropriate by clearly delineating in writing such 
delegated authority and the limitations thereto. 


History: Laws 1984, ch. 65, § 69. 


13-1-97. Centralization of procurement authority. 


A. All procurement for state agencies shall be performed by the state purchasing agent except 
as otherwise provided in the Procurement Code. 

B. All procurement for state agencies excluded from the requirement of procurement through 
the office of the state purchasing agent shall be performed by a central purchasing office, the chief 
procurement officer or as otherwise provided in the Procurement Code. 

C. All procurement for local public bodies shall be performed by a central purchasing office 
designated by the governing authority of the local public body except as otherwise provided in the _ 
Procurement Code. Local public bodies shall identify their designated central purchasing office to 
the state purchasing agent and shall ia their chief procurement officers to the state purchas- 
ing agent. 


History: Laws 1984, ch. 65, § 70; 2013, ch. 70, § 5. When former act not violated. — If the state pur- 


The 2013 amendment, effective July 1; 2013, permit- chasing agent secured free technical assistance from a 
ted the chief procurement officers to act for state agencies supplier in order to aid in preparing specifications, the 
that are excluded from the requirement of procurement former Public Purchases Act was not violated. 1967 Op. 
through the state purchasing agent; required local public © ~~ Att'y Gen. No. 67-118. 
bodies to identify their central purchasing office and re- Group insurance. — Except for the statutory excep- 
port their chief procurement officer to the state purchasing tions to. the former Public Purchases Act, all purchases of 
agent; in Subsection B, after "central purchasing office", group insurance for employees of state agencies were re- 
deleted "designate by statute, the governing authority of quired to be done by the state purchasing agent. 1969 Op. 
that state agency” and added "the chief procurement of- Att'y Gen, No. 69-117. . 
ficer"; and in Subsection C, added the last sentence. Lease purchase. — A lease purchase of personalty by 

a school district is exempted from the Bateman Act (6-6- 
ANNOTATIONS / "44, 66-18 to 6-6-18 NMSA 1978), but was subject to the 


former Public Purchases Act in respect to bidding require- 
ments. 1964 Op. Att'y Gen, No. 64-141. 

When rental exempt. — The rental of realty and 
‘school buildings whereby the local school board rents from 
private entities for school purposes did not come within 
the provisions of the former Public Purchases Act. 1964 

"Op, Att'y Gen. No. 64-141. 

Delegation restricted. — Under the former Public 

Purchases Act, the local public body had no authority to 


Violation of former act. — Appointment of a local 
insurance agency as an exclusive agent for the life, acci- 
dent, sickness and hospital benefits for the employees of 
a county, whose duties would be to conduct a survey of 
the needs of the employees, prepare specifications to be 

submitted in invitations to bid, take care of all mechani- © 
cal work in the bidding process, recommend to a county 
commission which bid should be accepted and service the 


policy of the successful bidder as if it were the agent of the : 
bidder, receiving the commission for such work from the delegate the performance of purchasing to SAMAOnE other 
successful insurance company, would have been a viola- than the central purchasing office. 1969 Op. Atty Gen. 


tion of the former Public Purchases Act. 1969 Op, Att'y No. 69-135. 
Gen. No. 69-135. 
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13-1-97.1 PUBLIC PURCHASES AND PROPERTY 13-1-98 


13-1-97.1. Repealed. 


Repeals. — Laws 2012, ch. 52, § 1 repealed 13-1-97.1 For provisions of former section, see the 2011 NMSA 1978 
NMSA 1978, as enacted by Laws 2009, ch. 107, § 1, relat- on NMOneSource.com. 
ing to the state contracts database, effective May 16,2012. : % 


13-1-97.2. Competitive sealed bids and proposals; record maintenance. 


A central purchasing office shall maintain, for a minimum of three years, all records relating to 
the award of a contract through a competitive sealed bid or competitive sealed proposal process. 


History: Laws 2013, ch, 40, § 7. IV, § 23, was effective June 14, 9013, 90 days after the 
Effective dates. — Laws 2013, ch. 40 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


13-1-98. Exemptions from the Procurement Code. 


A. procurement of items of tangible personal property or services by:a state agency or a local 
public body from a state agency, a local public body or external procurement unit except as other- 
wise provided in Sections 13-1-135 through 13-1-187 NMSA 1978; 

B. procurement of tangible personal property or services for the. governor's mansion and 
grounds; 

C. printing and duplicating contracts involving materials that are required to be filed i in con- 
nection with proceedings before administrative agencies or state or federal courts; 

D. purchases of publicly provided or publicly regulated gas, Sentricity; water, sewer and refuse 
collection services; 

E.. purchases of books, periodicals and training materials in printed or electronic format from 
the publishers or copyright holders thereof and purchases of print, digital or electronic format, li- 
brary materials by public, school and state libraries for access by,the public; 

F. travel or shipping,by common carrier or by private conveyance or to meals and lodging; 

G.. purchase of livestock at auction rings or to the procurement of animals to be used for re- 
search and experimentation or exhibit; 

H. contracts with businesses for public, Acne transportation services; 

I. procurement of tangible personal property or services, as defined by Sections 13-1-87 and 
13-1-93 NMSA 1978, by the corrections industries division of the corrections department pursuant 
to rules adopted by the corrections industries commission, which shall be reviewed by the punches: 
ing division of the general services department prior to adoption; 

J. purchases not exceeding ten thousand dollars ($10,000) consisting of magazine subscrip- 
tions, web-based or electronic subscriptions, conference registration fees and other SL pur- 
chases where prepayments are required; 

K. municipalities having adopted home rule cusiteas and having anueise their own purchas- 
ing ordinances; 

L. the issuance, sale and delivery of public securities pursuant te the applicable. pirporeyhees 
statute, with the exception of bond attorneys and general financial consultants; 

M. contracts entered into by a local public body with a private independent contractor for the 
operation, or provision and operation, of a jail pursuant 9 Sections 33-3-26 and 33-3-27 NMSA 
1978; 

N. contracts for maintenance of 5 090 and facilities at highway rest stops and other em- 
ployment opportunities, excluding those intended for the direct care and support of persons with 
handicaps, entered into by state agencies with private, nonprofit, eyelet rh contractors who 
provide services to persons with handicaps; 

O.° contracts and expenditures for services or items of tangible personal property. to be paid or 
compensated by money or other property transferred to New Mexico law enforcement agencies by 
the United States department of justice drug enforcement administration; 
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P. contracts for retirement and other benefits pursuant to Sections 22-11-47 through 22-11-52 
NMSA 1978; 

Q. contracts with professional entertainers; 

R. contracts and expenditures for legal subscription and research services and litigation ex- 
penses in connection with proceedings before administrative agencies or state or federal courts, 
including experts, mediators, court reporters, process servers and witness fees, but not wnclnine 
attorney contracts; 

S. contracts for service relating to the design, engineering, financing, construction and acqui- 
sition of public improvements undertaken in improvement districts pursuant to Subsection L of 
Section 3-33-14.1 NMSA 1978 and in county improvement districts pursuant to Subsection L of 
Section 4-55A-12.1 NMSA 1978; 

T. works of art for museums or for display in public buildings or places; 

U. contracts entered into by a local public body with a person, firm, organization, corporation 
or association or a state educational institution named in Article 12, Section 11 of the constitution 
of New Mexico for the operation and maintenance of a hospital pursuant to Chapter 3, Article 44 
NMSA 1978, lease or operation of a county hospital pursuant to the Hospital Funding Act’ [Chap- 
ter 4, Article 48B NMSA 1978] or operation and maintenance of a hospital pursuant to the Special 
Hospital District Act [Chapter 4, Article 48A NMSA 1978]; 

V. purchases of advertising in all media, including radio, television, print and electronic; 

W. purchases of promotional goods intended for resale by the tourism department; 

X. procurement of printing, publishing and distribution services for materials. produced and 
intended for resale by the cultural affairs department; 

Y. procurement by or through the public education department from the federal department. 
of education relating to parent training and information centers designed to increase parent par- 
ticipation, projects and initiatives designed to improve outcomes for students with disabilities and 
other projects and initiatives relating to the administration of improvement strategy programs 
pursuant to the federal Individuals with Disabilities Education Act; provided that the exemption 
applies only to procurement of services not to exceed two hundred thousand dollars ($200,000); 

Z. procurement of services from community rehabilitation programs or qualified individuals 
pursuant to the State Use Act [13-1C-1 through 13-1C-7 NMSA 1978]; 

AA. purchases of products or services for eligible persons with disabilities pursuant to the fed- 
eral Rehabilitation Act of 1973; . 

BB. procurement, by either the department of health or Grant county or both, of tangible per- 
sonal property, services or construction that are exempt from the Procurement Code pursuant to 
Section 9-7-6.5 NMSA 1978; 

CC. contracts for investment advisory services, feeepiati ois management services or other 
investment-related services entered into by the educational retirement board, the state invest- 
ment officer or the retirement board created pursuant to the Public Employees Retirement Act 
[Chapter 10, Article 11 NMSA 1978]; 

DD. the purchase for resale by the state fair commission of feed and other items necessary for 
the upkeep of livestock; 

EE. contracts entered into by the crime victims reparation commission to distribute federal 
grants to assist victims of crime, including grants from the federal Victims of Crime Act of 1984 
and the federal Violence Against Women Act of 1994; 

FF. procurement by or through the early childhood education and care department. of early 
pre-kindergarten and pre-kindergarten services purchased pursuant to the Pre-Kindergarten Act; 

GG. procurement of services of commissioned advertising sales representatives for New Mex- 
ico magazine; and 

HH. procurements exempt from the Procurement Code as otherwise provided by law. 


History: Laws 1984, ch, 65, § 71; 1987, ch. 6, § 1; 2007, ch. 55, § 1; 2007, ch: 345, § 1; 2008, ch. 4, § 2; 2008, 
1987, ch. 348, § 2; 1990, ch. 73, § 1; 1991, ch. 78, 8 1; ch. 70, § 2; 2009, ch. 231, § 1; 2013, ch. 40, § 1; 2013, ch. 
1991, ch. 118, § 1; 1994, ‘ch, 148, § 2; 1999, ch, 258, § 2; 70, § 6; 2018, ch. 71, § 1; 2015, ch. 32, §:1; 2019, ch, 48, 
2001, ch. 291, § 8; 2001, ch. 292, § 3; ‘2001, ch. 305, § 28; § 18; 2019, eh; 63, 81. 

2001, ch. 312, § 13; 2004, ch. 62, § 1; 2005, ch. 23, § 2; 2019 Multiple Amendments. — oder 2019, ch. 48, 
2005, ch. 317, §2; 2005, ch. 318, § 1; 2005, ch. 334, § 8; § 18, effective July 1, 2020, and Laws 2019, ch. 63, § 1, 
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effective June 14, 2019, enacted different amendments 
to this section that can be reconciled. Pursuant to 12-1-8 
NMSA 1978, Laws 2019, ch. 63, § 1, as the last act signed 
by the governor, is set out above and incorporates both 
amendments. The amendments enacted by Laws 2019, ch. 
48, § 13 and Laws 2019, ch. 63, § 1 are described below. To 
view the session laws in their entirety, see ‘the 2019 ses- 
sion laws on NMOneSource.com, 

The nature of the difference between the athendmenta 
is that Laws 2019, ch. 48, § 13, provided an exemption 
from the Procurement Code for purchases by or through 
the early childhood education and care department: of 
early pre-kindergarten services pursuant to the Pre- 
Kindergarten Act, and Laws 2019, ch. 63, § 1, provided 
exemptions from the Procurement Code for certain library 
materials and publishing and distribution services ‘for 
material produced and.intended for resale by the cultural 
affairs department. 

Laws 2019, ch. 48, § 13, effective July 1, 2020, provided 
an exemption from the Procurement Code for purchases 
by or through the early childhood education care depart- 
ment of early pre- -kindergarten services pursuant to the 


Pre-Kindergarten Act; and in Subsection FF, after "pro-' 


curement by or through the", deleted "children, youth and 
families" and added "early childhood education and care", 
and after "department of", added "early pre-kindergarten 
and". 

Laws 2019, ch. 63, § 1, effective June 14, 2019, pro- 
vided exemptions from the Procurement Code for certain 
library materials and publishing and distribution services 
for material produced and intended for resale by the cul- 


tural affairs department; in Subsection. , after "copyright ‘ 


PUBLIC PURCHASES AND PROPERTY 
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The 1991 amendment, effective July,1, 1991, added 
Subsections O and P. 


ANNOTATIONS 


4 ’ ’ 


When a local’ public body acquires 
property or services from a joint procurement agency of 
local public bodies, the acquisition is not subject to any 
provisions of the Procurement Code except those set forth 
in Sections 13-1-185, 13-1-186, and 13-1-137;0n the other 
hand, Section 13-1-98A. does not exempt the procurement 


- of goods or services by the joint agency from an outsider, 


State ex rel. Educ. Assessments Sys. v. Coop. Educ. Servs., 
1993-NMCA-024, 115 N.M. 196, 848 P,2d 1123. 
Applicability of section to school districts, — The 
provision of Section 22-5-4N NMSA 1978 of the [Public] 
School Code, requiring that contracts for expenditure of 


‘money be made in accordance with the Procurement Code, 


requires school boards to contract according to all but two 
sections of the entire Procurement Code; this means that 
all bidding requirements of the Code, including the ex- 
emptions in this section; apply to school district contracts. 
Morningstar, Water Users Ass'n v. Farmington Mun. Sch. 
Dist. No. 5, 1995-NMSC-052, 120 N.M. 307, 901 P.2d 725. 
Tariff permitting utility to recover costs of reloca- 
tion required by a local ordinance did not violate the New 


| Mexico Procurement Code, by failing to provide forthe 


seeking of bids by local governments because it fell within 
the specific statutory exception for purchases of utility fa- 
cilities. City of Albuquerque v. New Mexico Pub. Regulation 


- Comm'n, 2003-NMSC-028, 134 N.M. 472, 79 P.3d.297. 


holders thereof", added "and purchases of print, digital or ., 


electronic format library materials by public, school and 
state libraries’ for access by the public"; and in Subsection 
X, after "printing", added "publishing and distribution". 
The, 2015 amendment, effective June 19, 2015, ex- 
empted the procurement of services of commissioned adver- 


tising sales representatives for New Mexico magazine from ~ 


the provisions of the Procurement Code; in Subsection EE, 
after "Act, added "of 1994"; and added Subsection GG, and 
redesignated the succeeding subsection accordingly. 

The 2013 amendment, effective June 14, 2018, in 
Subsection E; added "and training materials in printed or 
electronic format"; added Subsection FF; in Subsection J, 
at the beginning of the sentence, deleted "minor", changed 
"five thousand dollars ($5,000)" to "ten thousand dollars 
($10,000)" and added "web-based or electronic subscrip- 


tions"; and in Subsection R, added "legal subscription and. 


research services and". 

The 2009 amendment, effective July 1, 2009, added 
Subsection EE. 

The 2008 amendment, effective February 29, 2008, 
exempted the procurement of tangible personal property, 
services or construction to replace the Fort Bayard medi- 
cal center. 


The 2005 amendment, effective June 17,2005, added, . 


Subsection Z to exempt procurement from community re- 
habilitation programs or qualified individuals pursuant to 
the State Use Act; and added Subsection AA to exempt 
purchases.of products for eligible persons with disabilities 
pursuant to the federal Rehabilitation Act of 1973. 

The 2004 amendments, effective July 1, 2004, added 
Subsections T through X. 

The 2001 amendment, effective June 15, 2001, added 
Subsection S, 

The 1999 amendment, effective June 18, 1999, sub- 
stituted "commission" for "industries" in Subsection I, 
inserted "not exceeding five thousand dollars ($5,000)" in 
Subsection J, and added Subsection R. | 

The 1994 amendment, effective July 1, 1994; added 
Subsection Q and made related stylistic changes. 


Sale of water services by municipality to school 
district. — A municipality and a school district fall within 
the definition of "local public bodies" in Section 13-1-67 
NMSA. 1978, and, thus,.a transaction involving the pur- 
chase of water services by the school district from the water 
utility of the municipality is within the exemptions of Sub- 
sections A and Dbecause the municipality is a local public 
body selling water services to another local public body and 
the school district is purchasing "publicly provided" water. 
Morningstar Water Users Ass'n v. Farmington Mun. Sch. 
Dist. No. 5, 1995-NMSC-052, 120 N.M. 307, 901 P.2d 725. 

Emergency requirements not applicable to exempt 
transaction. — The emergency provisions of Section 13-1- 


127 NMSA 1978 did not apply to a contract for the pur- 


chase of water services by a school district from the water 
utility of a municipality which was within the exemptions 
contained in Subsections A and D of this section. Morning- 
star Water Users Ass'n v. Farmington Mun. Sch. Dist. No. 5, 
1995-NMSC-052, 120 N.M. 307, 901 P.2d 725. 

Workers! compensation administration case man- 
ager' s fee not exempt as a litigation expense. — The 
services provided by a case manager under the worker's 
compensation administration (WCA) are not incurred in 
connection with litigation. A \WCA case manager's fees 
are not an expense of litigation pursuant to Subsection 
R of this section, but are incurred following a determina- 
tion that a worker is injured or disabled and entitled to 


_ benefits under the WCA, and ongoing coordination of the 
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healthcare services is required, Trace v. University of N.M. 
Hosp. , 2015-NMCA-083, 

»In a workers' compensation case, where the case man- 
ager's. contract. with the workers' compensation admin- 
istration, to coordinate health care services provided to 
worker, expired, the workers' compensation judge (WCJ) 
erred in finding that the case manager's services consti- 
tuted a litigation expense exempt from the Procurement 
Code, and the WCJ was without statutory authority to or- 
der that the case manager continue providing services as 
worker's case manager in the absence of a contract under 
the Procurement Code. Trace v, University of N. M. Hosp., 
2015- NMCA-083. 

Self-dealing by non-state-employed council mem- 
bers does not violate the Procurement Code. — The 
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Procurement Code does not prohibit members of the New Effect. — Section 73-20-45H NMSA 1978, having the 
Mexico council for purchasing from persons with disabili- same object as and being prior and repugnant to the for- 
ties (council) from voting to approve a contract subject to mer Public Purchases Act, is repealed by implication. 
the State Use Act, 13-1C-1 to 13-1C-7 NMSA 1978, be- 1967 Op. Att'y Gen. No. 67-110. 
tween a state agency or local public body and a council .». Jail facilities: exemptions, — Laws 1987, ch. 348, § 2 
member or a,company,in which the council member has amended this section to permit local public bodies to en- 
a financial interest. Procurements under the State Use ter into contracts with an independent contractor for con- 
Act are exempt from the requirements of the Procure- struction and operation of a jail facility without competi- 
ment Code, and therefore the Procurement Code's conflict tive bidding. The financing and design of a jail facility are 
of interest provisions do not prohibit a council member | also exempt from this article, as long as the local public 
from participating in an award of a contract subject to the body does not have a direct contractual relationship with 
State Use Act. 2020 Op. Ethics Comm'n No. 2020-07. the parties responsible for designing and financing the fa- 
-Scope, of exemption provision, — Only when cen-.._ cility. 1987 Op. Att'y Gen. No. 87-47. 
tralized control was thought to be harmful or unproduc- Contract for professional services of insurance 
tive of savings were exemptions allowed by the former agency exempt. — A contract whereby an insurance 
Public Purchases Act. 1969 Op. Att'y Gen. No. 69-87. ’ agency would provide technical or professional services to 
When public notice and competitive bidding re- the central purchasing office of a local public body for a 
quired. — A professional legal services contract in excess fee would have been exempt from the former Public Pur- 
of $1,000 between a state agency and legislator may be chases Act. 1969 Op. Att'y Gen. No. 69-135. 
awarded only after public notice and competitive bidding. Sale of manual by state employee. — The Procure- 
1979 Op. Att'y Gen. No. 79-23. ment Code does not apply to the sale of a manual by a 
Attempt to add exemption. — Section 73-20- 45H state employee to the New Mexico state department of 
NMSA 1978 attempts to add an exemption to the former Public safety [public safety department], as long as the 
State Purchasing Act by reference to that act. Properly department purchases the manual from the copyright 


the State Purchasing Act should have been amended. holder. 1988 Op. Att'y Gen. No. 88-42. 
1967 Op. Att'y Gen. No. 67-110. 


13-1-98.1. Hospital and health care dxbinptton: 


The provisions of the Procurement Code [Sections 13-1-28 through 13-1-199 yN MSA 1978] shall 
not apply to procurement of items of tangible personal property or services bya state agency or a 
local public body through: 

_ A... an agreement with any other state agency, local public body or external: procurement unit 
or any other person, corporation, organization or association that provides that the parties to the 
agreement shall join together for the purpose of making some or all purchases necessary for the 
operation of.public hospitals or public and private hospitals, if the state purchasing agent or a 
central purchasing office makes a determination that the arrangement will or is likely to reduce 
health care costs; or. 

B. an.agreement with any other state agency, local public body or external procurement unit 
or any other person; corporation, organization or association for the purpose of creating a network 
of health care providers or jointly operating a common health care service, if the state purchasing 
agent or a central purchasing office makes a determination that the arrangement will or is likely 
to reduce health care costs, improve quality of care or improve access to care. 


History: Laws 1998, ch. 69, 81. 


13-1-98.2. Additional exemptions fromthe Procurement Code. 


The provisions of the Procurement Code [Sections 13-1-28 through 13-1-199 NMSA 1978] do not 
apply to contracts entered into by a local public body with a person, firm, organization, corpora- 
tion, association or state educational institution named in Article 12; Section 11 of the constitution 
of New Mexico for: 

A. the operation and maintenance of a, hospital pursuant to Chapter 3, Article 44 NMSA 1978; 

B. the lease or operation of a county i ahi Bornean to the Hospital finding Act Beanie 4, 
Article 48BNMSA 1978] ; 

C... the operation and maintenance of a Dacnital fiursuand to the Special Hospital District Act 
[Chapter 4, Article 48ANMSA 1978]; or 

D. the use of county buildings pursuant to Section 4-38- 13. 1 NMSA 1978. 


History: Laws 2003, ch. 187, § 1; 2009, ch. 155, § 2. The 2009 amendment, effective June 19, 2009; added 
Subsection D. 
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13-1-99. Excluded from central purchasing a ig the state 
purchasing agent. 


Excluded from the requirement of procurement through the state purchasing agent but not from 
the requirements of the Procurement Code [Sections 13-1-28 through 13-1-199 NMSA 1978] are 
the following: | 

A. procurement of professional services; . 

B. small purchases having a value not exceeding one eHagaene five hundred dollars ($1,500); 

C. . emergency procurement; 

D. procurement of highway construction or reconstruction by the department of transporta- 


E. procurement by the judicial branch of state government; 

F. procurement by the legislative branch of state government; - 

G. procurement by the boards of regents of state educational institutions named in Article 12, 
Section.11 of the constitution of New Mexico; 

H. procurement by the state fair commission of tangible pnremeal property, services and c con- 
struction under twenty thousand dollars ($20,000); 

I, purchases from the instructional material fund; 

J. procurement by: all local public bodies; 

K. procurement by regional education cooperatives; 

L. procurement by charter schools; 

M. procurement by each state health care institution that provides direct patient care and that 
is, or a part of which is, medicaid certified and participating in the New Mexico medicaid program; 
and 
N. procurement by the public school facilities authority. 


History: Laws 1984, ch. 65, § 72; 1987, ch. 189, § 1; intertribal Indian ceremonial association, and redesig- 


1988, ch. 84, § 2; 1994, ch. 143, § 3; 1995, ch. 180, § 1; nated Subsections K through N as Subsections J through 
1996, ch. 25, § 2; 1999, ch. 281, § 16; 2001, ch. 292, § 4; M. 
2004, ch. 62, § 2; 2006, ch. 95, § 11; 2007, ch. 93, § 1. The 1995 amendment, effective June 16, 1995, added 

The 2007 amendment, effective June 15, 2007, ex- Subsection M, redesignated former Subsection M as Sub- 
aie procurement by the state fair commission. under section N, and made a minor stylistic change in Subsec- 

20,000. tion L, 

The 2006 amendment, effective March 6, 2006, added The 1994 amendment, effective July 1, 1994, substi- 
Subsection N to exclude procurement by a public school tuted "commission on information and communication 
facilities authority. management” for "information systems council" in Sub- 

The 2004 amendment, effective July 1, 2004, amended section H and added the language following ' ‘commission" 
Subsection D to change the name of the. department and in Subsection I. 
increase the state fair commission exclusion from central 
purchasing from $5,000 to $10,000 in Subsection H. ANNOTATIONS 


The 2001 amendment, effective July 1, 2001, substi- 
tuted "one thousand five hundred dollars" for "two hun- 
dred fifty dollars" in Subsection B. 

The 1999 amendment, effective June 18, 1999, de- 
leted former Subsection H, which read "procurement of 
information processing resources procured through the 
commission on information and communication manage- 
ment", redesignated former Subsections I to L as Subsec- 


When exceptions allowed. — Only when centralized 
control would be harmful or unproductive of savings were 
exceptions allowed by the former Public Purchases Act, 
1969 Op. Att'y Gen. No. 69-87. 

_ Factual questions to be determined. — The ques- 
tion of the serving of public interest and the impractica- 
bility of obtaining bids is a factual question to be deter- 
mined by the board of county commissioners and the state 
tions H to K, and added Subsection L. board of finance. The determinations of these boards are 


The 1996 amendment, effective July 1, 1996, de- ‘Anat anil h det ti 
leted former Subsection J relating to procurement by the er ieé Op. Ate ideas nr ip arbitrary of capricious, 


13-1-100. Construction contracts; central purchasing office. 


The award and execution of contracts for major construction, including but not limited to roads, 
bridges, airports, buildings and dams,'shall be made by the governing authority of the using 
agency. The procurement officer responsible for the procurement shall Bie notice to prospective 
bidders pursuant to Section 18-1-104.NMSA 1978. 


History: Laws.1984, ch. 65, § 73; 1987, ch. 348, § 3. Cross references. — For public works contracts, see 
13-4-1 NMSA 1978 et seq. 
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_ANNOTATIONS facility. State v. Integon Indem. Corp., 1987-NMSC-029, 


05 N.M. 6 ] , 
Electrical contract. for state correctional facility. ge au Sut oe Bad See 


Legislative intent. — The legislature intended that 
— Former Section 13-1-10 NMSA 1978 did not preclude public construction projects come within the safeguards of 
the department of corrections from using the services. of 


the former State Purchasing Act, and be awarded when- 
the state construction manager for the purpose of award- 


ever practicable to New’ Mexico contractors. 1961-62 Op. 
ing an electrical contract for work at a state correctional Att'y Gen. No. 62-80. 


18-1-100.1. Construction contracts; construction management services. 


A. A construction management services contract may be entered into for any construction or 
state or local public works project when a state agency or local public body makes a determination 
that it is in the public's interest to utilize construction management services. Construction man- 
agement services shall not duplicate and are in addition to the normal scope of separate architect 
or engineer contracts, the need for which may arise due to the complexity or unusual requirements 
of a project as requested by a state agency or local public body. 

B. To insure fair, uniform, clear and effective procedures that will strive for the delivery of a 
quality project, on time and within budget, the secretary, in conjunction with the appropriate and 
affected professional associations and contractors, shall promulgate regulations, which shall be 
adopted by the governing bodies of all using agencies and'shall be followed by all using agencies 
when procuring construction management services as authorized in Subsection A of this section. 

C. A state agency shall make the decision on a construction management services contract 
for a state public works project, and a local public body. shall make that decision for a local public 
works project. A state agency shall not make the decision on a construction management services 
contract for a local public works project. 


History: 1978 Comp., § 13-1-100.1, enacted by Laws 
1997, ch. 171, § 3. 


13-1-101.. Repealed. 


Repeals. — Laws 1985, ch. 90, § ik repealed 13-1- relating to ownership disclosure, affidavits, filing require- 
101.NMSA 1978, as enacted by Laws 1984, ch. 65, § 74, ments and contents, effective April 1, 1985. 


18-1-102. Competitive sealed bids required. 


All procurement shall be achieved by competitive sealed bid pursuant to Sections 13-1-103 
through 13-1-110 NMSA 1978, except procurement achieved pursuant to the following sections of 
the Procurement Code: ~ 
Sections 13-1-111 through 13-1-122 NMSA 1978, competitive sealed proposals; 

Section 13-1-125 NMSA 1978, small purchases; 

Section 13-1-126 NMSA 1978, sole source procurement; 

Section 13-1-127 NMSA 1978, emergency procurements; 

Section 13-1-129 NMSA 1978, existing contracts; 

Section 18-1-180 NMSA 1978, purchases from antipoverty program businesses; 

G. the Educational Facility Consteuction Manager At Risk Act [13-1-124.1 to 13-1+124.5 NMSA 
1978]; and 

H. the Transportation Construction Manager General Contractor Act [13-1-122.1 to 13-1-122.4 
NMSA 1978]. 


HO Ob > 


History: Laws 1984, ch. 65, § 75; 2007, ch, 141, § 1; Construction Manager General Contractor Act to the list 


2022, ch. 12, § 5. of exemptions from competitive sealed bid requirements 
Cross references. — For Bateman Act, see 6-6-11, 6-6- of the Procurement Code; and added Subsection H. 

13 to 6-6-18 NMSA 1978. The 2007 amendment, effective April 2, 2007, added 
For exemptions from Bateman Act, see 6-6-12 NMSA: Subsection G. 

1978 


oF) The 2022 amendment, effective July 1, 2022, 
added procurements pursuant to the Transportation 
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13-1-103 


ANNOTATIONS 


When lowest bid not best bid. — The school board, if 
it has accurate figures at its disposal showing the lowest 
bid not to be the best bid because of such matters as oper- 
ating expense, may award the contract, to a higher bidder, 
1953-54 Op. Att'y Gen. No, 54-5959. 

Effect on lease purchase, — A lease purchase of per- 
sonalty by a school district is exempted from the Bateman 
Act [Sections 6-6-11, 6-6-13 to 6-6-18 NMSA 1978], but 


was subject to the former Public Purchases Act in respect ° 


to bidding requirements. 1964 Op. Att'y Gen. No. 64-141. 


Purchase of group insurance. — The purchase of. 


group insurance for employees of state, agencies was.re- 
quired to be made in compliance with the former Public 
Purchases Act including the TEC RETPeErar for by 1969 
Op. Att'y Gen. No, 69-117. ©; 

Contract renewal, — A renewal of a eontance: which 
was for a definite term is a new and separate contract; it 


was therefore required to meet the requirements of the © 


former Public Purchases Act. 1966 Op. Att'y Gen, ;No. 66- 
40. 

Trade-in or exchange. — If there is to be a trade-in or 
exchange of used articles as part payment on a purchase 
price, the bid procedure to be followed is that-for the to- 
tal expenditure and not what may be the bid of the seller 
when the bid is the difference between the sale price and 
the trade-in allowance. 1969 Op. Att'y Gen. No. 69-142. 

Effect on insurance contracts, — Material changes 
in an insurance contract with. a school district, which 
would increase the rates and/or benefits, could not be 
made without following the bid procedures set forth in the 


13-1-103. Invitation for bids. 


PUBLIC PURCHASES AND PROPERTY 


13-1-104 


former Public Purchases Act. 1969 Op. Att'y Gen. No. 69- 
43, 

- Union statement not required. — It would "not be 
legal to require a union statement in the acceptance of 
an invitation to bid for printing because to do so would 
possibly shut out bidders who qualify. 1968 Op. Att'y Gen. 
No. 68-34, 

The Procurement Code prohibits procurement 
based on noncompetitive bids. — Identical twenty- 
part bids submitted by two companies that were sepa- 
rately registered suppliers to the state, and which shared 
the same physical address and some administrative op- 
erations, created a strong inference that the separate bids 
were not independently formulated, but rather were pur- 
posefully coordinated, and therefore not competitive as re- 
quired by this section. Accordingly, procurement based on 
those bids would violate the Procurement Code. 2028 Op. 
Ethics Comm'n No, 2020-05. 

Am. Jur. 2d, A.L.R. and C.J.S. ulerances os 64 Am. 


Jur. 2d Public Works and Contracts §§ 29 to 61. 


Right of bidder for state or municipal contract to and 
bid on ground that bid was based upon his own mistake or 
that.of his employee, 2 A.L.R.4th 991, 

Standing of disappointed bidder on public contract to 
seek damages under 42 USCS § 1983 for public authori- 
ties' alleged violation of bidding procedures, 86 A.L.R. Fed. 


904, 


20 Cal.S. ries 8§ 165 to 168; 63 C.J.S. Municipal 


“Corporations §§ 917 to 933; '72 Supp. C.J.S. Public Con- 
tracts § 9; 78 C.J.S, Schools and School Districts § 409 et 


seq.; 81A CJS, States § 116, 


A. An invitation for bids shall be issued and shall include the specifications for the services, 
construction or items of tangible personal property to be procured, all contractual terms and condi- 
tions applicable to the procurement, the location where bids are to be received, the date, time and 
place of the bid opening and the requirements for complying with any applicable: in-state 'prefer- 
ence provisions as provided by law. 

B. Ifthe procurement is to be by sealed bid without electronic submission, the invitation for 
bids shall include the location where bids are to be received and the date, time and place of the bid 


opening. 


C. Ifthe procurement is to be by sealed bid with part or all of the bid to be submitted alactroni- 
cally, the invitation for bids shall comply with the ie ee of Section 13-1- 95.1 NMSA 1978. 


History: Laws 1984, ch. 65, § 76; 2006, ch. 23, § 3; 
2011 (1st S.S.), ch. 8, § 3. 

The 2011 (1st. S.S.) amendment, effective October 5, 
2011, required that invitations for bids include a state- 
ment of the requirements for complying with the applica- 
ble resident preference; and in Subsection A, after "place 
of the bid opening", added the remainder of the sentence. 


The 2006 amendment, effective March 2, 2006, added, , 


Subsection B to provide that if the procurement is a bid 


include as location wird bids are to be range and the 


‘date, time and place of bid opening and added Subsection 


C to provide that if the procurement is to be by bid with 
part or,all of the bid to be submitted electronically, the in- 


.Vitation for bids shall comply with 13-1-95.1 NMSA 1978. 


ANNOTATIONS | 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 64 Am. 
Jur, 2d Public Works and Contracts § 53. 


without electronic submission, the invitation for bids shall 72 Supp. C.J.8, Public Contracts § 11. 


13-1-104. Competitive sealed bids; public notice. 


A. An invitation for bids or a notice thereof shall be published not less chan ahi calendar days 
prior to the date set forth for the opening of bids. In the case of purchases made by the state pur- 
chasing agent, the invitation or notice shall be published at least once in at least.three newspapers 
of general circulation in this state; in addition, an invitation or notice may be published electroni- 
cally on the state purchasing agent's web site that is maintained for that purpose. In the case of 
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purchases made by other central purchasing offices, the invitation or notice shall be published at 
least once in a newspaper of general circulation in the area in which the central purchasing office 
is located. These requirements of publication are in addition to any other procedures that may be 
adopted by central purchasing offices to notify prospective bidders that bids will be received, in- 
cluding publication in a trade journal, if available. If there is no newspaper of general circulation 
in the area in which the central purchasing office is located, such other notice may be given as is 
commercially reasonable. 

B. Central purchasing offices shall send copies of the notice or invitation for bids involving the 
expenditure of more than twenty thousand dollars ($20,000) to those businesses that have signi- 
fied in writing an interest in submitting bids for particular categories of items of tangible personal 
property, construction and services and that have paid ‘any required fees. A central purchasing 
office may set different registration fees for different categories of services, construction or items 
of tangible personal property, but such fees shall be related to the actual, direct cost of furnishing 
copies of the notice or invitation for bids to the prospective bidders. The fees shall be used exclu- 
sively for the purpose of furnishing copies of bes notice or invitation for bids of proposed procure- 
ments to prospective bidders. 

C. Acentral purchasing office may satisfy ne requirement of sending copies of a notice or in- 
vitation for bids by distributing the documents to prospective bidders through electronic media. 
Central purchasing offices shall not require that prospective bidders receive a notice or invitation 
for bids through electronic media. 

D. As used in this section, "prospective bidders" includes persons considering submission of 
a bid as a general contractor for the construction contract and persons who may submit bids to 
a general contractor for work to be subcontracted pursuant to the construction contract. Central 
purchasing offices shall make copies: of invitations for bids for construction contracts available 
to prospective bidders. A central purchasing office may require prospective bidders who have re- 
quested documents for bid on a construction contract to pay a deposit for a copy of the documents 
for bid. The deposit shall equal the full cost of reproduction and delivery of the documents for bid. 
The deposit, less delivery charges, shall be refunded if the documents for bid are returned in us- 
able condition within the time limits specified in the documents for bid, which time limits shall 
be no less than ten calendar days from the date of the bid opening. All forfeited deposits shall be 
credited to the funds of the applicable central purchasing office. 


and substituted "ten thousand dollars ($10,000)" for “five 
thousand dollars ($5,000)" in Subsection B, 
The 1995 amendment, effective June 16, 1995, substi- 


History: Laws 1984, ch. 65, § 77; 1989, ch. 275, § 1; 
1995, ch. 102, § 1; 1999, ch. 166, § 1; 2001, ch. 292, § 5; 
2005, ch. 214, § 1. 


Cross references, — For publication of public notices, 
see 14-11-1 NMSA 1978 et seq. 

The 2005 amendment, effective July 1, 2005, in- 
creased the maximum expenditure for purchases from 
$10,000 to $20,000 in Subsection B. 

The 2001 amendment, effective July 1, 2001, added 
the language beginning "in addition, an invitation or no- 
tice" to the end of the second sentence in Subsection A; 
deleted "The state purchasing agent and all" from the 
beginning of the first sentence and "The state purchas- 
ing agent or" from the beginning of the second sentence 
in Subsection B; added Subsection C; redesignated former 
Subsection C as Subsection D; deleted "The state purchas- 
ing agent and all" from the beginning of the second sen- 
tence, "The state purchasing agent or" from the beginning 
of the third sentence, "state purchasing agent or" from the 
middle of the last sentence; and made a stylistic change in 
current Subsection D. 

The 1999 amendment, effective ee 18, 1999, sub- 
stituted "an" for "the" at the beginning of Subsection A, 


tuted "shall" for "must" in the second sentence of Subsec- 
tion A and added the first sentence in Subsection C., 


ANNOTATIONS 


_The Procurement Code does not prohibit ex parte 
communications with potential offerors. — A school 
board member who, during a public hearing to discuss a 
local school district's chief procurement officer's (CPO) 


+ recommendation to contract,with an offeror following the 


CPO's issuance of a request for proposals (RFP) for clean- 
ing services, asked the CPO to provide copies of the RFPs 
and the names of all vendors who received notice, and 
after receiving this information, contacted local vendors 
to discuss the cost of the cleaning services requested and 
asked whether they had received notice of the RFPs, did 
not violate the Procurement Code, because the Procure- 
ment Code does not prohibit ex parte communications 
with potential offerors. 2020 Op. Ethics Comm'n No. 2020- 
04. 


13-1-105. Competitive sealed bids; receipt and acceptance of bids. 


A. Bids shall be unconditionally accepted for consideration for award without alteration or cor- 
rection, except as authorized in the Procurement Code [Sections 13-1-28 through 13-1-199 NMSA 
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1978]. In addition to the requirement for the prime contractor and subcontractors to be registered 
as provided in Section 13-4-13.1 NMSA 1978, bids shall be evaluated based on the requirements 
- get forth in the invitation-for bids, which requirements may includeicriteria to determine accept- 
ability such as inspection, testing, quality; workmanship, delivery and suitability for a particular 
purpose. Those criteria such as discounts, transportation costs and total or life-cycle costs that will 
affect the bid price shall be objectively measurable, which shall be defined by-rule. The invitation 
for bids shall set forth the evaluation criteria to be used. No criteria may be used in bid evaluation 
that are not set forth in the invitation for bids: A bid submitted by a prime contractor that.was not 
registered as required by Section 13-4-13.1 NMSA 1978 shall not be considered for award. A, bid 
submitted by a registered prime contractor that includes any subcontractor that is not ‘registered 
in accordance with that section may be considered for award following substitution of a registered 
subcontractor for any unregistered. subcontractor in accordance with Section 13-4-36 NMSA 1978. 

B. Ifthe lowest. responsible bid has otherwise qualified, and if there is no change in the original 
terms and conditions, the lowest bidder may negotiate with the purchaser for a lower total bid in 
order to.avoid rejection of all bids for the reason that the lowest bid was up to ten percent higher 
than budgeted project funds. Such negotiation shall not be allowed if the lowest bid was more than 
ten percent over budgeted project funds. 


History: Laws 1984, ch. 65, § 78; 1987, ch. 348, § 4; bids were opened, awarding the contract. to the fourth- 


2005, ch. 98, § 1. ranked bidder, and rejecting the proposals after making 
The 2005 amendment, effective June 17, 2005, in Sub- a contract award - were arbitrary and capricious. Had 
section A, added the requirement that prime contractors the city simply rejected. all proposals at any point before 
and subcontractors be registered as criteria for bid evalu- making, an award, this matter would not, be before the 
ation; provided that a bid submitted by a prime contractor court. Planning & Design Solutions v. City of Santa Fe, 
who is not registered shall not be considered for award; 1994-NMSC-112, 118 N.M. 707, 885 P.2d 628. 
and provided that a bid by a registered prime contractor ‘Am, Jur. 2d, A.L.R. and Ou. S. references. — 64'Am, 
that includes a bid by any subcontractor who is not regis- Jur, 2d Public Works. and Contracts §§ 64 to 65. 
tered may be considered for award after the substitution Authority of state, municipality, or other governmental 
of a registered subcontractor for any unregistered subcon- entity to accept late bids for public works contracts, 49 
tractor. / ALL.R.5th 747, . 


ANNOTATIONS’ 72 Supp. C.J.S. Public Contracts § 15. 


Evaluation of bids. — All the acts in question by 
the city - introducing a locality requirement after the 


13-1-106. Competitive sealed bids; correction or withdrawal of bids. 


A. Abid containing a mistake discovered before bid opening may be modified or withdrawn 
by a bidder prior to the time set for bid opening by delivering written or telegraphic notice to the 
location designated in the invitation for bids as the place where bids are to be received. After bid 
opening, no modifications in bid prices or other provisions of bids shall be permitted. A low bidder 
alleging a material mistake of fact which makes his bid nonresponsive may be permitted to with- 
draw its bid if: 

(1). the mistake is clearly evident on the face’of the bid documianty or . 
(2) the bidder submits evidence which clearly and convincingly demonstrates that a mis- 
take was made. 

B., Any decision by.a procurement officer to permit or deny the withdrawal of a bid on the basis 
of a mistake contained therein shall-be supported by a determination setting forth the grounds for 
the decision. 3 | 


History: Laws 1984, ch. 65, § 79. ’ mistake discovered after contract formation, Ballard v. 


: Chavez, 1994-NMSC-007, 117 N.M. 1;.868 P.2d 646. 
ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J.S. references. — 64.Am. 
Section not applicable to executed contracts. — Jur, 2d Public Works and Contracts § 80. 
While this section can prevent modification of bid prices Mistake: right of bidder for state or municipal contract 
after bid opening, it does not address.contracts or contract to rescind bid on ground that bid was based, on his own 
modification or reformation. Because this section relates © | Mistake or that of his employee, 2 A.L.R.4th 991, 
to bids and not contracts, it is not applicable and it does , 72 Supp. C.J.S, Public Contracts § 14. _ 


not preclude contract reformation based upon mutual - 
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13-1-107. Competitive sealed bids; bid opening. | 


Bids shall be*opened publicly in the presence of one or more:witnesses at the time and place 
designated in the invitation for bids. The amount of each bid and each bid item, if appropriate; and 
such other relevant information as may be specified by the state purchasing agent or a-central 
purchasing office, together with the. name of each bidder, shall be recorded, and: the record and 
each bid shall be open to public inspection. 


History: Laws 1984, ch. 65, § 80. 


13-1-108. Competitive sealed bids; award. 


A contract solicited by competitive seated, bids shall be ethics with reasonable sake by 
written notice to the lowest responsible bidder. Contracts solicited by competitive sealed bids shall 
require that the bid amount exclude the applicable state gross receipts tax or, applicable local op- 
tion tax but that the contracting agency shall be required to pay the applicable tax including, any 
increase in the.applicable tax becoming effective after the date the contract is entered into. The 
applicable gross receipts tax or applicable local option tax shall be shown as a separnte amount on 
each billing or request for payment made under the contract. 


History: Laws 1984, ch. 65, § 81; 1987, ch. 348, § 5. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Low 
bidder's monetary relief against state or local agency for 
nonaward of contract, 65 A.L.R.4th 93. 


13-1-108.1. Recompiled. | 


Compiler's notes. — Laws‘ 2013, ch. 41, § 5 was erro- / 
neously compiled as 13-1-108.1 NMSA 1978 and has been 
recompiled as 13-1-180.1 NMSA 1978 by the compiler. 


13-1-109. Competitive sealed bids; multi-step sealed bidding. 


When the state purchasing agent or a central purchasing office makes,a determination that it is 
impractical to initially prepare specifications to support an award based on price, an invitation for bids 
may be issued requesting the submission of unpriced offers to be followed by an invitation for bids. 


History: Laws 1984, ch. 65, § 82. 


13-1-110. Competitive sealed bids; identical bids. 


When competitive sealed bids are used and two or.more of the bids submitted are identical in 
price and are the low bid, the state purchasing agent or a central purchasing office may: 

A. award pursuant to the multiple source award provisions of Sections 126 and 127 [13-1-153 
and 13-1-154 NMSA 1978] of the Procurement Code; 

B. award to a resident business if the identical low bids are submitted by a Peainent business 
and a nonresident business; 

C. award to a resident manufacturer if the identical low bids are submitted by a resident man- 
ufacturer and a resident business; | 

D... award by lottery to one of the identical low bidders; or 

E. reject all bids and resolicit bids or proposals for the required services, construction or items 
of tangible personal property. 


History: Laws 1984, ch. 65, § 83. 
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18-1-111. Competitive sealed proposals; conditions for use. 


A. Except as provided in Subsection G of Section 13-1-119.1 NMSA 1978, when‘a state 
agency or. a local public body is procuring professional services or a design and build project 
delivery system, or when the state purchasing agent, a central purchasing office or a desig- 
nee of either officer [office] makes a written determination that the use of competitive sealed 
bidding for items of tangible personal property or services is either not practicable or not 
advantageous to the state agency or a local public body, a procurement shall be effected by 
competitive sealed proposals. 

B. Competitive sealed proposals may also be used for contracts for construction and facility 
maintenance, service and repairs. 

C. Competitive sealed proposals may also be used for construction manager at risk contracts if 
a three-step selection procedure is used pursuant to the Educational Facility Construction Man- 
ager At Risk Act [13-1-124.1 through 13-1-124.5 NMSA 1978]. 

D. Competitive qualifications-based proposals shall be used for procurement of professional 
services of architects, engineers, landscape architects, construction managers and surveyors who 
submit proposals pursuant to Sections 13-1-120 through 13-1-124 NMSA 1978. 

E. Competitive sealed proposals shall also be used for contracts for the design and installation 
of measures the primary purpose of which is to conserve natural resources, including guaranteed 
utility savings contracts entered into pursuant to the Public Facility Energy Efficiency and Water 


Conservation Act [Chapter 6, Article 23 NMSA 1978], 


History: Laws 1984,.ch. 65, § 84; 1989, ch. 69, § 7; 
1997, ch. 171, § 4; 1999, ch. 220, § 1; 2008, ch. 267, § 2; 
2005, ch. 178, § 2; 2007, ch. 141, § 2. 

Bracketed material. — The bracketed word "office" 
was inserted by the compiler to correct an apparent error 
and is not part of the law. 

The 2007 amendment, effective April 2, 2007, added 
Subsection C. 

The 2005 amendment, effective June 17, 2005, added 
Subsection D to provide that competitive sealed propos- 
als shall be used for contracts for the design and installa- 
tion of natural resource conservation measures, including 
guaranteed utility savings contracts pursuant to the Pub- 
lic Facility Energy and Water Conservation Act. 

The 2003 amendment, effective June 20, 2003 in- 
serted the subsection designation A and added present 
Subsection B; inserted "Competitive, sealed proposals 
may. also be used for contracts for construction and facility 


maintenance, service and repairs" following "competitive , 


sealed proposals" near the middle of present Subsection A. 


The 1999 amendment, effective June 18, 1999, added 
the exception at the beginning of the section. 

The 1997 amendment, effective June 20, 1997, in the 
first sentence, inserted "or a design and build project de- 
livery system", "written", and "for items of tangible per- 
sonal property or services" and, in the second sentence, 
inserted "construction managers". 


ANNOTATIONS 


Outpatient clinics. —.County was authorized to 
enter into a contract with a private, for-profit group to 
provide a daytime, outpatient clinic in the county, but 
the county could not sign the proposed contract until 
it chose a clinic pursuant to this article. 1987 Op. Att'y 
Gen. No. 87-74. 

Public defenders. — The public defender's office may 
not award state representative professional service ‘con- 
tracts unless solicitation for competitive bids is done, in 
accordance with this article. 1987 Op. Att'y Gen. No. 87-67, 


13-1-112. Competitive sealed proposals; request for proposals. 


A. Competitive sealed proposals, including competitive sealed qualifications-based proposals, 
shall be solicited through a request for proposals that shall be issued and shall include: 
(1) the specifications for the services or items of tangible personal property to be procured; 
(2) all contractual terms and conditions applicable to the procurement; 
(3) the form for disclosure of campaign contributions given by prospective contractors to 
applicable public officials pursuant to Section 13-1-191.1 NMSA 1978; 
(4) the location where proposals are to be received and the date, time and place where 


proposals are to be received and reviewed; and 


(5) the requirements for complying with any applicable in-state preference provisions as 


provided by law. 


B. A request for proposals may, pursuant to Section 13-1-95.1 NMSA 1978, require that all or a 
portion of a responsive proposal be submitted electronically. 

C. In the case of requests for competitive qualifications-based proposals, price shall be deter- 
mined by formal negotiations related to scope of work. 
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History: Laws 1984, ch. 65, § 85; 1989, ch. 69, § 8; ANNOTATIONS 
2006, ch. 28, § 4; 2007, ch. 234, § 1; 2011 (1st S.S.), ch. . b ait 
8, § 4. Request is not an offer. aT A request for bids is not 
The 2011 (1st. S.S.) amendment, effective October 5, an offer; the bidders are making offers when they submit 
2011, required that requests for proposals include a state- bids. No contract for the procurement occurs until accep- 
ment of the requirements for complying with the appli- tance by the party that solicited bids. Planning & Design 
cable resident preference; and added Paragraph (5) of Solutions v. City of Santa Fe, 1994-NMSC-112, 118 N.M. 
Subsection A. 707, 885 P.2d 628. 
~The 2007 amendment, effective July 1, 2007, added Effect of request for proposals. — By requesting 
Paragraph (3) of Subsection A. proposals, the city entered into an implied or informal 
The 2006 amendment, effective March 2, 2006, added contract that it would fairly consider each bid in accor- 
the last sentence in Subsection A to provide that a request dance with all applicable statutes. Planning & Design So- 


lutions v,. City of Santa Fe, 1994-NMSC-112, 118 N.M. 107, 


for proposals m ire that all tion of the pro- 
or proposals may require that all or a portion of the pro 885 P.2d 628, 


posal be submitted electronically. 


13-1-113. Competitive sealed proposals; public notice. 


Public notice of the request for proposals shall be given in the same manner ag 18 provided 1 in Sec- 
tion 77 [13-1-104 NMSA ath of the Procurement Code. 


History: Laws 1984, ch. 65, § 86. 


13-1-114. Competitive sealed proposals; evaluation factors. 


The request for proposals shall state the relative weight to be given to the factors’in evaluating 
proposals. 


History: Laws 1984, ch. 65, § 87. fourth-ranked bidder, and rejecting the proposals after 

making a contract award - were arbitrary and capricious. 

ANNOTATIONS Had the city simply rejected all proposals at any point be- 

Evaluation of proposals. — All the acts in ques- fore making an award, this matter would not be before the 

tion by the city - introducing a locality requirement af- court. Planning & Design Solutions v. City of Santa Fe, 
ter the bids were opened, awarding the contract to the 1994-NMSC-112, 118 N.M. 707, 885 P.2d 628. 


13-1-115. Competitive sealed proposals; negotiations. 


_Offerors submitting proposals may be afforded an opportunity for discussion and revision of 
proposals. Revisions may be permitted after submissions of proposals and prior to.award for the 
purpose of obtaining best and final offers. Negotiations may be conducted with responsible offerors 
who submit proposals found to be reasonably likely to be selected for award. This section shall not 
apply to architects, engineers, landscape architects and surveyors who submit proposals pursuant 
to Sections 13-1-120 through 13-1-124 NMSA 1978. 


_ History: Laws 1984, ch. 65, § 88; 1989, ch. 69, § 9. 


13-1-116.. Competitive sealed proposals; disclosure; record. 


The contents of any proposal shall not be disclosed so as to be available to competing offerors 
during the negotiation process. 


History: Laws 1984, ch. 65, § 89. local school district's chief procurement officer's (CPO) 


, recommendation to contract with an offeror following 

ANNOTATIONS the CPO's issuance of a request for proposals (RFP) for 

aohie , cleaning services, asked the CPO to provide copies of the 

-The Procurement Code prohibits public discus- RFPs and the names of all vendors who received notice, 

sion of proposals from the time of submission of and after receiving this information, contacted local ven- 

proposals until the award of the contract. — A school dors to discuss the cost of the cleaning services requested 

board member who, during a public hearing to discuss a and asked whether they had received notice of the RFPs, 
925 
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violated the Procurement Code,’because 13-1-116 NMSA proposals ‘until the procuring entity awards a contract. 
1978's duty of confidentiality applies during the "nego- 2020 Op. Ethics Comm'n No. 2020-04: 
tiation process," that is, from the time of submission of 


13-1-117. Competitive sealed proposals; award. 


The award shall be made to the responsible offeror or offerors whose proposal is most advanta- 
geous to the state agency or a local public body, taking into consideration the evaluation factors set 
forth in the request for proposals. 


History: Laws 1984, ch. 65, § 90; 1987, ch. 348, § 6. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am. 
Jur. 2d Public Works and Contracts §§ 40, 42. 
72, Supp. C.J.S, Public Contracts. §§ 6 to 9¢ ri 


13-1-117.1. Procurement of professional services; local public bodies; 
legislative branch; selection and award. 


A. Each agency within the legislative branch of government operating under the provisions of 
the Procurement Code [Sections 13-1-28 through 13-1-199 NMSA 1978] and each local public body 
shall adopt regulations regarding its selection and award of professional services contracts. . 

B. The award shall be made to the responsible offeror or offerors whose proposal is most ad- 
vantageous to the local public body or legislative agency. respectively, taking into consideration the 
evaluation factors set forth in the request for proposals. ro" 


History: 1978 ithe + § 18-1-117.1, enacted by Laws 
1987, ch. 348, §.7. 


13-1-117.2, Procurement of professional services; local public bodies; 
professional technical advisory assistance. 


A. Any local public body which does not have on staff a licensed professional engineer, surveyor, 
architect or landscape architect shall have appointed to:it or have the appointment waived by the 
appropriate New Mexico professional society listed in Subsection D of this section, an individual to 
serve as a professional technical advisor. The professional technical advisor shall be a senior mem- 
ber of an architectural, engineering, surveying or landscape architectural business with experi- 
ence appropriate to the type of local public works project proposed and shall be a resident licensed 
architect, professional engineer, surveyor or landscape architect in the state who possesses at least 
ten years of experience in responsible charge as-defined in the Architectural Act [Chapter 61, Ar- 
ticle 15 NMSA 1978], the Engineering and Surveying Practice Act [Chapter 61, Article 23 NMSA 
1978] or the Landscape Architects Act [Chapter 61, Article 24B NMSA 1978], respectively. 

B. The professional technical advisor to a local public body shall serve as an agent of the local 
public body and shall be indemnified and held harmless. He may be reimbursed as provided in the 
Per Diem and Mileage Act, [10-8-1 through 10-8-8 NMSA 1978].for per diem,and mileage in con- 
nection with his service as a professional technica advisor and shall receive no neat compensa- 
tion, perquisite or allowance. 

C. The duties and responsibilities of the MEA Le4 thd ies he shall inclndd but may 
not be limited to the following activities: 

(1) cadvise the local public body in the development of requests for proposals for engineer- 
ing, surveying, architectural or landscape architectural services procured, by. the local public body; 

(2) advise the local public body in giving public notice of requests for proposals; 

(3) - advise in the'evaluation and selection of professional businesses to perform services for 
the local public body, based upon demonstrated compelance and qualification for the type of profes- 
sional services required; and iD oi 

(4) assist in contract Seater! in tee 
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D. Professional technical advisors shall be obtained through the professional technical advi- 
sory board, a consortium of the consulting engineers council of New Mexico and the professional 
engineers in private practice division of the New Mexico society of professional engineers; the New 
Mexico professional surveyors; the New Mexico society of architects; or the New Mexico chapter of 
the American society of landscape architects. 

E. No individual or firm whose principal, officer, director or employee serves as a professional 
technical advisor to a local public body shall be permitted to submit a proposal to the local public 
body during the period in which the individual, principal, officer, director or employee serves as a 
professional technical advisor to the local public body; however, nothing in this section shall pro- 
hibit an individual or firm from submitting a proposal to any municipality in which the individual 
or a principal, officer, director or employee is not serving as a professional technical advisor. 


History: 1978 Comp., § 18-1-117.2, enacted by Laws “association of surveyors and mappers; the New Mexico 
1989, ch. 69, § 10; 1991, ch. 127, § 2; 1998, ch. 289, § 1. society of architects and the Albuquerque chapter of the 

The 1993 amendment, effective June 18, 1993, in the American institute of architects". 
first sentence of Subsection A, substituted "shall have ap- The 1991 amendment, effective June 14, 1991, sub- 
pointed to it or have the appointment waived" for "may, stituted "may, upon request by the local body, have ap- 
upon request by the local body, have appointed to it"; and pointed" for "shall have appointed" in the first sentence in 
in Subsection D, inserted "professional technical advi- Subsection A and substituted "advise" for "assist" at the 
sory board, a consortium of the" and substituted ."profes- - beginning of Paragraphs (1) and (8) in Subsection C. 


sional surveyors; the New Mexico society of architects" for 


13-1-117.3. Contracts for the design and installation of measures for the 
conservation of natural resources. 


A waite agency or a local public body may solicit competitive sealed proposals: for a contract 
that provides for both the design and installation of measures the primary purpose of which is to 
conserve natural resources, including guaranteed utility savings contracts entered into pursuant 
to the Public Facility Energy Efficiency and Water:Conservation Act [Chapter 6, Article 23 NMSA 
1978]. 


History: Laws 2005, ch..178, § 3. art. IV, § 23, was-effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 178 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


13-1-118. Gotrpetibive sealed riguegsalin mpo teenies) services wo ae 
contract review. ; 


All contracts for professional services with state agencies shall be reviewed as to form, legal 
sufficiency and budget.requirements by.the general services department if required by the 
regulations of the department. This section does not apply to contracts entered into by the leg- 
islative branch of state government, the judicial branch of state government or the boards of 
regents of state educational institutions named in Article 12, Section 11 of the constitution of 
New Mexico. 


History: Laws 1984, ch. 65, § 91; 2019, ch. 153, § 2. Temporary provisions. — Laws 2019, ch. 153, § 6 pro- 


Cross references. — For adoption of rules and regula- vided: 
tions by secretary of finance and administration, see 9-6-5 A. On July 1, 2019, all personnel, functions, appro- 
NMSA 1978. — priations, money, records, furniture, equipment and other 

For adoption of rules. and ner slakiad by secretary of property of, or attributable to, the contracts review bureau 
general services department, see 9-17-5 NMSA 1978. of the administrative services division of the department 

The 2019 amendment, effective July 1, 2019, removed of finance and administration are transferred to the pur- 
the department of finance and administration from the chasing division of the general services department. 
responsibility of reviewing contracts for professional ser- B, On July 1, 2019, all contractual obligations of the 
vices with state agencies; after "general services depart- contracts review bureau of the administrative services 
ment", deleted "or the department of finance and adminis-’ division of the department of finance and administration 
tration", and after "regulations of", deleted "either or both become binding on the purchasing division of the general 
of the departments'and added "the department", “services department. 
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C. On and after July 1, 2019, rules of the department... or repealed by the general services department, and all 
of finance and administration pertaining to the approval __ references in those rules to the department of finance and 
of professional services contracts shall be deemed to be the administration shall be deemed to be references to SHE 


rules of the general services department until amended’. ine services ere 


13-1-119. Competitive sealed qualifications-based proposals; architects; 
engineers; landscape architects; SUrVRYOrS:: additional 
requirements. | é 


In cenieean to compliance with the requirements of Sections 13-1-112 through 13-1- -114 and 
13-1-116 through 13-1-118 NMSA 1978, a state agency or local public, body, when procuring 
the services of architects, landscape architects, engineers or surveyors for state public works 
projects or local public works BEOlP cts shall comply with Sections 13-1-120 through 13-1- dske4 
NMSA 1978., ‘ 


History: Laws 1984, ch. 65, § 92; 1987, ch. 301, § 1; 
1989, ch. 69, § 11. 


13-1-119.1. Public works project delivery system; design and build 
projects authorized. 


A,» Except for road and highway construction or reconstruction projects, a design and build proj- 
ect delivery system may be authorized when the state purchasing agent or.a,central purchasing office 
makes a determination in writing that it is appropriate and in the best interest of the state or local 
public body to use the system on a specific project; The determination shall be issued only after the 
state purchasing agent or a central purchasing office has taken into:consideration the following criteria, 
which shall be used:as the minimum basis in determining when to use the design and build process: 

(1) the extent to which the: project requirements have been or can be aa asi 
defined; 

(2) time constraints for delivery of the project; 

(8) the capability and experience of potential teams with the design and build process; © 

(4) the suitability of the project for use of the design and build process as concerns time, 
schedule, costs and quality; and 

(5) the capability of the using agency to manage the project, including experienced per- 
sonnel or outside consultants, and to oversee the project with persons’ who are familiar with the 
design and build process. 

B. When a determination has been made by the state caghtrne ines ora central purchasing 
office that it is appropriate to use a design and build project delivery system, the design and build 
team shall include, as needed; a New Mexico registered ee or architect and‘a contractor 
properly licensed in New Mexico for the type of work required. © 

C.” Except as provided in Subsections F and G of this section, for each proposed state or local 
public works design and build project, a two-phase procedure for awarding design and build con- 
tracts shall be adopted and shall include at a minimum the following: 

(1) during phase one, and prior to solicitation, documents shall be prepared for a request 
for qualifications by a registered engineer or architect, either in-house or selected in accordance 
with Sections 13-1-120 through 13-1-124 NMSA 1978, and shall include minimum qualifications, a 
scope of work statement and schedule, documents defining the project requirements, the composi- 
tion of the selection committee and a description of the phase-two requirements and subsequent 
management needed to bring the project to completion. Design and build qualifications of respond- 
ing firms shall be evaluated, and a maximum of five.firms shall be short-listed in accordance with 
technical and qualifications-based criteria; and 

(2) during phase two, the short-listed firms shall be invited to submit detailed specific 
technical concepts or solutions, costs and scheduling. Unsuccessful firms may be paid a stipend to 
cover proposal expenses. After evaluation of these submission§, selection shall be made and the 
contract awarded to the highest-ranked firm. — 
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D. Except as provided in Subsections F. and G of this:section, to ensure fair, uniform, clear and 
effective procedures that will strive for the delivery of a quality project.on time and within bud- 
get, the secretary, in conjunction with the appropriate and affected professional associations and 
contractors, shall promulgate rules applicable to all using agencies, which shall be followed by all 
using agencies when procuring a design and build project delivery system: 

EK. A’state agency shall make the decision on a design and build project delivery system for a 
state public works project, and a local public body shall make that decision for a local public works 
project. A-state agency shall not make the decision’ on a design and build waajeet delivery system 
for a local public works project. 


F, . The requirements of Subsections C and. D of this: section do not apply to a design and build 


project delivery system and the services procured for the project if: 
(1). the maximum allowable construction cost of the projets is four Serpdica’ caointiirid dol- 


lars ($400,000) or less; and. 


(2) the only requirement for architects, engineers, aes fl pt or surveyors is lim- 
ited to either site improvements or adaption for a pre-engineered building or system. 

G. The procurement of'a design and build project:delivery system qualifying for exemptions 
pursuant to Subsection F of this section, including the services of any architect, engineer, land- 
scape architect, construction manager or surveyor needed for the project, shall be accomplished 
by competitive sealed bids pursuant to Sections 13-1-102 through 13-1-110 NMSA 1978. 


History: 1978 Comp., § 13-1-119.1, enacted by Laws 
1997, ch. 171, § 5; 1999, ch. 220, § 2s 2003, ch. 222,.8 1; 
2013, ch. 146, § 1. 

The 2013 amendmen effective June 14, 2013, re- 
moved the ten million dollar minimum’ on design and 
build projects; in Subsection A, in the introductory para- 
graph, in the first sentence, after "the system on a specific 
project", deleted "with a maximum allowable construc- 
tion cost of more than’ten million dollars ($10,000,000)'"; 
and in Subsection F, in the introductory sentence, after 
"Subsections C and D of this section", deleted "and the 


minimum construction cost requirement of Subsection A 
of this section". 

The 2003 amendment, effective June 20; 2003, substi- 
tuted "four hundred thousand dollars ($400,000)" for "two 
hundred thousand dollars ($200,000)" in Paragraph F(1), 

The 1999 amendment, effective June 18, 1999, deleted 
"of the state highway and transportation department or 
any local public body" following "reconstruction projects" 


near the beginning of the first sentence in Subsection A; 


added the. exceptions: at the beginning of Subsections C 
and D; and added Subsections F and G. 


13-1-119,2. Design atid build procurement for certain transportation 


projects. 


Notwithstanding any prohibition’on road and highway construction or reconstruction projects 
in Section 13-1-119.1 NMSA 1978, the department of transportation may use a design and build 
project delivery system PERS to Section 13-1-119.1 NMSA ISS) 4 


History: Laws 2009, ch. 207, § 1; 2016, ch. 85, § 1; 

2016, ch. 86,8 1; 2021, ch. 26, § 1; 2022, ch. 12,§ 6. — 
The 2022 amendment, effective July 1, 2022, removed 

language limiting use of the design and build procurement 


method to projects with a cost of over fifty million dollars’ 


($50,000,000); and after "Section 13-1-119.1 NMSA 1978", 
deleted "for projects with a maximum allowable construc- 
tion cost of more than fifty million dollars ($50;000,000)". 

The 2021 amendment, effective July 1, 2021, removed 
language limiting use of design and build procurement 
to federally-funded transportation projects; and after 
"(50,000,000)", deleted "funded in whole or in part by 
federal aid highway funds". 


The 2016 amendment, effective May 18, 2016, allowed 
the use: of design and build project delivery systems for 
road and highway projects that use federal-aid highway 
funds; after "funded in whole or in part by", deleted "the 
grants programs of the federal American Recovery and 


Reinvestment Act of 2009" and added "federal-aid high- 


way funds". 

Laws 2016, ch. 85, § 1 and Laws 2016, ch. 86, 
§ 1, both effective May 18, 2016, enacted identical 
amendments to this section. The section was set out 
as amended by Laws 2016, ch. 86, § 1. See 12- 1-8 
NMSA 1978: © 


13-1-120. Competitive sealed qualifications-based proposals; 
architects; engineers; landscape architects; surveyors; 


selection process. 


A. For each proposed state public works project, local public works project or construction manage- 
ment contract, the architect, engineer, landscape architect, construction management and surveyor 
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selection committee, state highway and transportation department selection committee or local selec- 
tion committee, as appropriate, shall evaluate statements of qualifications and performance data sub- 
mitted by at least three businesses in regard to the particular project and may conduct interviews with 
and may require public presentation by all businesses applying for selection regarding their qualifica- 
tions, their approach to the project and their ability to furnish the required services. 

B. The appropriate selection committee shall select, ranked in the order of their qualifications, 
no less than three businesses deemed to be the most highly qualified to perform the required ser- 
vices, after considering the following criteria together with any Spe eet ee price, Liege ae 
by the using agency authorizing the project: 

(1) specialized design and technical competence of the business, including a’ ean venture 
or association, regarding the type of services required; 

(2) capacity and capability of the business, including any consultants, their representa- 
tives, qualifications and locations, to perform the work, meg ne any ee services, within 
the time limitations; 

(8) past record of performance on contracts with poterrimblit agencies or private industry 
with respect to such factors’as control of costs, quality of work and ability to meet schedules; 

(4) proximity to or familiarity with the area in which the project is located; ° 

(5) the amount of design work that will be aes by a New Mexico business within this 
state; 

(6) the aRiins of work previously done for the entity requesting prucoaale which is not 
seventy-five percent complete with respect to basic professional design services, with the objec- 
tive of effecting an equitable distribution of contracts among qualified businesses and of assuring 
that the interest of the public in having available a substantial number of qualified businesses is 
protected; provided, however, that the principle of selection of the most highly qualified businesses 
is not violated; and 

(7) notwithstanding any other provisions of this subsection, price may be eontaahed in 
connection with construction management contracts, unless the services are those pe an architect, 
engineer, landscape architect or surveyor. 

C. Notwithstanding the requirements of Subsdttt dis A and B of this section, if fewer than 
three businesses have submitted a statement of qualifications for a particular project, the appro- 
priate committee may: ) 

(1) rank in order of qualifications and submit to the secretary or local governing authority of the 
public body for award those businesses which have submitted a statement of qualifications; or 

(2) recommend termination of the selection._process pursuant to Section 13-1-131 NMSA 
1978 and sending out of new notices of the resolicitation of the proposed procurement pursuant to 
Section 13-1-104 NMSA 1978. Any proposal received in response to the terminated solicitation is 
not public information and shall not be made available to competing offerors. 

D. The names of all businesses submitting proposals and the names of all businesses, if any, 
selected for interview: shall be public information. After an award has been made, the appropriate 
selection committee's final ranking and evaluation scores for all proposals shall become public 
information. Businesses which have not been selected for contract award shall be so notified in 
writing within fifteen days after an award is made. 


History: Laws 1984, ch. 65, § 93; 1987, ch. 301, § 2; stylistic changes; inserted "governing authority of the" in 
1989, ch. 69, § 12; 1993, ch. 72, § 3; 1997, ch, 171, § 6. Paragraph C(1); in paragraph C(2), inserted "pursuant to 

The 1997 amendment, Grae June 20, 1997, in Section 13-1-1381 NMSA 1978" and "resolicitation of the" 
Subsection A, inserted "or construction management con- and added the last sentence; and in Subsection D, inserted 
tract" and "construction management" and made related "the appropriate selection committee's" and "for contract 
stylistic changes, inserted "appropriate" in Subsections B award", and substituted "fifteen days" for "twenty-one 
and C; inserted "including any consultants, their repre- days" near the end of the subsection. 
sentatives, qualifications and locations, to" in Paragraph The 1993 amendment, effective June 18, 1993, in- 
B(2); substituted "violated" for "violate" at the end of serted "state highway and transportation department se- 
Paragraph B(6); added Paragraph B(7) and. made related lection committee" in Subsection.A. 
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13-1-121 


PROCUREMENT 


13-1-122 


13-1-121. Competitive sealed qualifications-based proposals; architects; 
engineers; landscape architects; surveyors; selection 
committee; state public works projects. : 


A. For each state public works project, an "architect, engineer, landscape architect and sur- 
' veyor selection committee" shall be formed with four members as follows: 

(1) one member of the agency for which the project is being designed; 

(2) the director of the facilities management division of the general services department, 


or the director's designee, who shall be chair; 


(3) one member designated by the joint practice committee; and 
(4) one member designated by the secretary. 
B. Once an architect, engineer, landscape architect-and surveyor selection committee is formed, 
no member shall be substituted or permitted to serve through a proxy for the duration of the selec- 


tion process for a state public works project. 


C.. The staff architect or the staff architect's dex gets of the facilities management division shall 
serve as staff to the architect, engineer, landscape architect and surveyor selection committee. 

D. The members of the architect, engineer, landscape architect and surveyor selection com- 
mittee shall be reimbursed by the facilities management division for per diem and mileage in 
accordance with the provisions of the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 


1978]. 


E. Notwithstanding the provisions of this section, an architect, engineer, landscape architect 
and surveyor selection committee shall not be formed for department of transportation highway 
projects. The department of transportation shall create its own selection committee by rule, after 
notice and hearing, for department of transportation highway projects. | 


History: Laws 1984, ch. 65, § 94; 1987, ch. 301, § 3; 1989, 
ch. 69, § 13; 1993, ch. 72, § 4; 2013, ch. 115, § 10; 2015, ch. 
139, § 1. 

Cross references. — For director of property con- 
trol division of general services department, see 15-3B-3 
NMSA 1978. 

For position of staff architect, see 15-3B-5 NMSA 1978. 

The 2015 amendment, effective June 19, 2015, per- 
mitted a designee of the director of the facilities manage- 
ment division of the general services department to serve 
on an architect, engineer, landscape architect and sur- 
veyor selection, committee, provided that once a commit- 


tee is formed, substitution of members is not permitted . 


for the duration of the selection process for a state public 
works project, and clarified that the provisions of this sec- 
tion do not apply to department of transportation high- 
way projects; in the introductory sentence of Subsection 
A, deleted "The" and added "For each state public works 
project, an", after "selection committee", deleted "is cre- 
ated. The committee, which shall serve as the selection 
committee for state public works projects, except for high- 
way projects of the department of transportation, is com- 
posed of" and added "shall be formed with"; in Paragraph 
(2) of Subsection A, after "services department", added "or 
the director's designee"; added a new Subsection B and 


redesignated the succeeding subsections accordingly; in 
Subsection E, added "Notwithstanding the provisions of 
this section, an architect, engineer, landscape architect 
and surveyor selection committee shall not be formed for 
department of transportation highway projects.", after 
"shall create", deleted "a" and added "its own", after "no- 
tice and hearing", deleted "that shall serve as the selec- 
tion committee", after "for", added "department of trans- 
portation", and after "highway projects", deleted "of the 
department", 

The 2018 amendment, effective June 14, 2013, 
changed the name of the property controlodivision of 
the general services department to the facilities man- 
agement division; in Paragraph (2) of Subsection A and 
in Subsections B and C, deleted "property control" and 
added "facilities management" before:"division"; in Sub- 
sections A and D, changed "state highway and transpor- 
tation department" to "department of transportation"; 
and in Paragraph (3) of Subsection A; after "designated 
by the", deleted "architect- engineer-landseape archi- 
tect". 

The 1993 enandisent, effective June 18, 1993, in- 
serted "except for highway projects of the state highway 
and transportation department" in the introductory para- 
graph of Subsection A and added Subsection D. 


13-1-122. Competitive sealed qualifications-based proposals; award of 
architect, engineering, landscape architect and t SUNY EYE. . 


contracts. 


The secretary or his designee, or the secretary of the feo and transportation department 
or his designee or a designee of a local public body shall negotiate a contract with the highest 
qualified business for the architectural, landscape architectural, engineering or surveying ser- 
vices at compensation determined in writing to be fair and reasonable. In making this decision, 
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the secretary or his designee or the designee of a local»public body shall take into account the 
estimated value of the services to be rendered and the scope, complexity,and. professional nature 
of the services. Should the secretary or his designee or the designee of a local public body be un- 
able to negotiate a satisfactory contract with the business considered to be the most qualified at a 
price determined to be fair and reasonable, negotiations with that business shall be formally ter- 
minated. The secretary or his designee or the designee of a local public body shall then undertake 
negotiations with the second most qualified business. Failing accord’ with the second most quali- 
fied business, the secretary or his designee or,a designee of a local public body shall formally ter- 
minate negotiations with that business. The secretary or his designee or the designee of the local 
public body shall then undertake negotiations with the third most qualified business. Should the 
secretary or his designee or a designee of a local public body be unable to negotiate a contract with 
any of the businesses selected by the committee, additional businesses shall be ranked in order of 
their qualifications and the secretary or his designee.or the designee of a local public body shall 
continue negotiations in accordance with this section until a contract .is signed with a qualified 
business or the procurement process is terminated and a new request for proposals is initiated. 
The secretary or the representative of a local public booy & shall publicly announce the business 
selected for award. | 49) | 


iff 


History: Laws 1984, ch. 65, § 95; 1989, ch. 69, § 14; department or his designee" and substituted " or survey- 
1993, ch. 72, § 5. ing services" for "and surveying services" in the first.sen- 


The 1993 amendment, effective June 18, 1993, in- tence, 
serted “or the secretary of the highway and transportation i 


13-1-122.1. Short title. 


Sections 13-1-122.1 through 13-1-122.4 NMSA 1978 may be cited as the ' cca eee Con- 
struction Manager General Contractor Act". 


tiistoty: 1978 Coury -» § 18-1- 122, 1, enacted by Laws Effective dates. — Laws 2022, ch) 12;§ 8 made’Laws 
2022, ch.12,§ 1, 2022, ch. 12, § 1 effective July 1, 2022. 


13-1-122.2. Definitions. 


As used in the Transportation Construction Manager General Contractor Act: 

A. "construction manager general contractor" means a person who, pursuant toa contract with 
the department, provides preconstruction services, construction management and construction 
services required for a project; 

B. "construction manager general contractor delivery method" means a»project delivery 
method in which a contract for construction manager general contractor services is procured 
separately from a contract for project design services and a contract for independent cost. esti- 
mate services; 

C. department means the department of transportation; . 
_..D. "guaranteed maximum price" means the maximum amount to be paid by the depanunent 
forthe construction of the project; 

EK. "preconstruction services" means consulting services eelataa’t to cohbtsudtton management 
and construction provided during the transportation project design stage; 

F, “Project: means a state public works project for highway construction or reconstruction; 

G._ "project design services’ means engineering services, surveying services or landscape archi- 
tectural services; and ~ 

H. "secretary" means the secretary of Digs aaa | 


History: 1978, Comp, 5 13- 1-122.2, enacted by. tps Effective dates. — Laws 2022, ch. 12, § 8 made Laws 
2022, ch. 12; § 2.° 2022, ch. 12, § 2 effective July 1, 2022. 
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13-1-122.3. Construction manager general contractor delivery method 
authorized. 


A. The secretary may ‘use a construction manager general contractor delivery method on a 
project if the department makes a written determination that it is appropriate and in the best 
interest of the department to use this method of project delivery to procure an eligible project. The 
determination to use the construction manager general contractor delivery method shall be issued 
only after the department considers the following criteria, at a minimum: 

(1) the level of design and the extent to which the project requirements have been or can 
be adequately defined; 

(2) time constraints for project delivery; 

(3) project complexity; 

(4) the suitability of use of the construction manager general contractor delivery method; 
and 

(5) the capability of the department to manage the project, including experienced person- 
nel or outside consultants. 

B. The secretary shall not make a determination to use a construction manager general con- 
tractor delivery method unless the proj ject 1 is posted with such detonator on the department's 
website for at least ninety days. 

C, The secretary, in consultation with the professional associations and contractors from within 
the highway design and construction industry, shall promulgate rules for solicitation and award of 
construction manager general contractor contracts. The rules shall establish criteria for selecting, 
procuring and contracting a project using the construction manager general contractor delivery 
method. The rules shall define the scope of the construction manager general contractor contract 
to require the construction manager general contractor to: 

(1) provide a range of preconstruction services and participate in project design, cost con- 
trol, scheduling and value engineering efforts for the project; and 

(2) ifthe second phase of the contract is entered into, provide the construction work for the 
project or work packages associated with the project at a guaranteed maximum price for which the 
construction manager general contractor is financially responsible. 


History: 1978 Comp., § 13-1-122.3, enacted by Laws Effective dates. — Laws 2022, ch. 12, § 8 made Laws 
2022, ch. 12, § 3. 2022, ch. 12, § 3 effective July 1, 2022. 


13- 1-122.4. Construction manager general contractor; multi-phased 
procedure. 


A. The selection procedure shall use a competitive sealed qualifications-based proposal method 
that conforms with Sections 13-1-111 through 13-1-117 NMSA 1978 and results in a professional 
services contract. The contract scope of work shall be divided into two separate but related phases: 

(1) phase one for design consultation and preconstruction services;and ~ 
(2) phase two for project construction. 

B. The department shall issue a separate request for proposals for each project that uses a 
construction manager general contractor delivery method. ) 

C. The department's request for proposals for a construction manager general contractor con- 
tract shall contain, at a minimum, the following elements: 

(1) a statement of the minimum qualifications for the construction manager general con- 
tractor, including requirements for: 
(a) acontractor's license for the type of work to be performed, issued pursuant to the 
Construction Industries Licensing Act [Chapter 60, Article 13 NMSA 1978]; 
(b) registration pursuant to Section 13-4-13.1 NMSA 1978; 
(c) minimum bond capacity; 
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(d). the ability to self-perform, with its own organization, a minimum percentage of 
construction work as required and defined in the department's standard specifications for highway 
and bridge construction, current edition; and . 

(e) current registration asa prequalified contractor pursuant to rule promulgated by 
the department; 

(2) the procedures for submitting proposals, the criteria for itekeasion of qualifications 
and the relative weight of the criteria; | bee 

(8) the form of contract: to be awarded; 

(4). a listing or description of the types of preconstruction and sohatrachidn services that 
will be required; 

(5) identification of requirements for liability insurance, a proposal ail pungiant to 
Section 13-1-146 NMSA 1978 and performance and shinai bonds pursuant, to Section 13-4-18 
NMSA 1978; 

(6) a description of the foathon to be used for pricing or - negotiation of construction man- 
ager general contractor fees for the scope of services; and 

(7) preferences as allowed by law in the Procurement Code for, New-Mexico-based busi- 
nesses and others. 

D. The department shall use a selection committee for the evaluation of the qualifications sub- 
mitted by offerors and shall determine the offerors that qualify for award of the; construction 
manager general contractor contract. The department shall establish a construction manager gen- 
eral contractor selection: committee by rule. The selection committee shall rank the offerors and 
provide a recommendation to the department identifying the offeror most: qualified based on the 
highest ranking score. 

EK... Nothing in this section ead the selection committee from fedothanerdthe the termina: 
tion of the selection procedure pursuant to Section 13-1-131 NMSA 1978. 

F.. The department shall promulgate rules for the selection process and award of contract that 
include interviews with top-ranked offerors, price negotiations and the authority. to terminate 
negotiations. 

G. The department rules shall address isa processes Fonsi babe to the award of a contrar for 
construction management and construction services, including the process for conducting contract 
negotiations with the construction manager general contractor for construction of the project or 
work packages associated. with the peacoat in accordance with contract documents and specifica- 
tions. 

H. The department shall secure and use an PaRer eat cost estimate for the project or each 
work package associated with the project to validate. the negotiated costs for the construction 
management and construction services contract. The independent cost estimate shall remain con- 
fidential until notice of award of the construction contract. 

I. The construction manager general contractor shall submit a. guaranteed maximum price 
proposal. for construction management and construction services for the project or work packages 
associated with the project. 

J. Negotiations may begin between the department and the construction manager general con- 
tractor for the construction services before completion of the design work. Upon successful negoti- 
ation, the department shall execute the contract with the construction manager general contractor 
for construction of the project or work packages associated with the project. 

K. . Negotiations shall be terminated if the department is unable to reach a price agreement 
with the construction manager general contractor. In the event that negotiations are terminated, 
the department may competitively bid the construction phase of the project, in accordance with 
the department's procedures applicable to public works construction projects. The construction 
manager general contractor may be allowed to bid or provide subcontract services for the project, 
unless prohibited by Section 10-16-13 NMSA.1978. 

L. Data developed during the design services and the construction manager general pont rags 
tor's preconstruction services, unless otherwise protected by law, shall be made available to all 
bidders. 
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M. After a construction manager general contractor contract is awarded for the preconstruc- 
tion services, the department shall make the names of each offeror and the ranking and evalua- 
tion scores for each available for public inspection. 


History: 1978 Comp., § 13-1-122.4, enacted by Laws Effective dates, — Laws 2022; ch. 12, § 8 made Laws 
2022, ch, 12, § 4. 2022, ch. 12, § 4 effective July 1, 2022. 


13-1-123, Architectural, engineering, landscape architectural and 
surveying contracts. 


A. All contracts between a state agency and an architect for the construction of new buildings 
or for the remodéling or rendvation of existing buildings shall contain the provision that all de- 
signs, drawings, specifications, notes and other work developed in the performance of the contract 
are the sole property of this state. 

B. All'documents, including drawings and specifications, prepared by the architect, engineer, 
landscape architect or surveyor are instruments of professional service. If the plans and specifica- 
tions developed in the performance of the contract shall become the property of the contracting 
agency upon completion of the work, the contracting agency agrees to hold harmless, indemnify 
and defend the architect, engineer, landscape architect or surveyor against all damages, claims 
and losses, including defense costs, arising out of any reuse of the plans and specifications without 
the written authorization of the architect, engineer, landscape architect or surveyor. 

C. Acopy of all designs, drawings and other materials which are the property of this state shall 
be transmitted to the contracting agency. The contracting agency shall index these materials, and 
a copy of the index shall be provided to the records center. 


History: Laws 1984, ch. 65, § 96; 1989, ch. 69, § 15. Cross references. — For property control division 
generally, see Chapter 15, Article 3B NMSA 1978. 


13-1-124. Architect rate schedule. 


The secretary shall adopt by regulation an architect rate schedule which shall set the highest 
permissible rates for each building-type group, which shall be defined in the regulations. The 
rate schedule shall be in effect upon the’ approval of the state board of finance and compliance 
with the State Rules Act [Chapter 14, Article 4. NMSA 1978] and shall apply to all contracts 
between a state agency and’an architect which are executed after the effective date of the ar- 
chitect rate schedule. 


History: Laws 1984, ch. 65, § 97. ; | Cross references. — For state board of finance gener- 
ally, see Chapter 6, Article 1 NMSA 1978. 


Sections‘ 13-1-124.1 through 13-1-124.5 NMSA 1978 may be cited as the "Edueational: Facility 
Construction ‘cnn At Risk Act". 


ciPabigh Laws 2007, ch. 141, § 3. Emergency clause. — Laws 2007, ch. 141, § 10-con- 
' tained an emergency clause.and was approved on April 2, 
2007. 


13- 1- 124. 2. _ Applicability. 


The. provisions of the Educational Facility eran te Manager At Risk Act [13-1-124)1 
through 13-1-124.5 NMSA 1978] apply to contracts for the construction of educational facilities 
if the governing body chooses, pursuant to the provisions of that act, to use the services of a con- 
struction manager at risk. 
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History: Laws 2007, ch. 141, § 4. Emergency clause. — Laws 2007, ch. 141, § 10 con- 
tained an emergency clause and was approved on April 2, 
2007. 


13-1-124.3. Definitions. 


As used in the Educational Facility Construction Manager At Risk Act [13-1-124.1 through 13- 
1-124.5 NMSA 1978]: 

A. "construction manager at risk" means a person who, pursuant to a contract with a govern- 
ing body, provides the preconstruction services and construction management required in a con- 
struction manager at risk delivery method; 

B. "construction manager at risk delivery method" means a construction method for an educa- 
tional facility wherein a construction manager at risk provides a range of preconstruction services 
and construction management, including cost estimation and consultation regarding the design of 
the building project, preparation and coordination of bid packages, scheduling, cost control, value 
engineering and, while acting as the general contractor during construction, detailing the trade 
contractor scope of work, holding the trade contracts and other subcontracts, prequalifying and 
evaluating trade contractors and subcontractors and providing management and construction ser- 
vices, all at a guaranteed maximum price for which the construction manager at risk is financially 
responsible; 

C. "educational facility" means a public school, including a locally chartered or state- 
chartered charter school or a facility of a state educational institution listed in Section 6-17- 
1.1 NMSA 1978; | , 

D. "governing body" means: 

(1) the public school facilities authority if the authority is the using agency that requires 
the construction of an educational facility; 

(2) alocal school board if the board is the using agency that requires the construction of 
an educational facility; 

(3) the governing body of a charter school if the governing body i is the using agency that 
requires the construction of an educational facility; or 

(4). the governing body of a state educational institution if the governing body is the using 
agency that requires the construction of an educational facility; and 

E. "guaranteed maximum price" means the maximum amount to be paid by the governing 
body for the construction of the educational facility, including the cost of the work, the general 
conditions and the fees charged by the construction manager at risk. 


History: Laws 2007, ch. 141, § 5. Emergency clause. — Laws 2007, ch. 141, § 10 contained 
an emergency clause and was approved April 2, 2007. 


13-1-124.4. Construction manager at risk delivery method authorized; 
multiphase selection procedure. 


A.A construction manager at risk delivery method may be used when a governing body de- 
termines that it is in its interest to use that method on a specific educational facility construction 
project, provided that the construction manager at risk shall be selected pursuant to the provi- 
sions of this section. 

B. The governing body shall form a selection committee of at least three members with at lena 
one member being an architect or engineer. The selection committee shall develop an evaluation 
process, including a multiphase procedure consisting of two or three steps. A two-step procedure 
may be used when the total amount of money available for the project is less than five hundred 
thousand dollars ($500,000) and shall include a request for qualifications and an interview. A 
three-step procedure shall consist of a request for qualifications, a request for proposals pate an 
interview. 

C.. A request for qualifications shall be published in accordance with Section 13-1-104 NMSA 
1978 and shall include at a minimum the following: 
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(1), a statement of the minimum qualifications for the construction manager at Dials in- 
cluding the requirements for: 

(a) acontractor's license for the type of work to be performed, issued sabi vEtit to the 
Construction Industries Licensing Act [Chapter 60, Article 13 NMSA 1978]; 

(b) registration pursuant to Section 13-4-13.1 NMSA 1978; and 

(c)) a minimum bond capacity; i 

. (2) .astatement of the scope of work to be performed, including: 

(a) the location of the project and the total amount of money available for the project; 

(b) a proposed schedule, including’ a deadline: for submission of the statements of 
qualification; 

(c) iy siifelt requirements and delinénabloa’ 

(d) the composition of the selection committee; 

(e) adescription of the process the selection committee shall use to evaluate qualifications; 

(f) a proposed contract; and 

(g) a detailed statement of the relationships and obligations of all parties, including 
the construction manager at risk, agents of the governing body, such as an architect or engineer, 
and the governing body; 

(3) a verification of the maximum allowable construction cost; and 

(4) arequest for a proposal bond as required by Section 13-1-146 NMSA 1978. 

D. The selection committee shall evaluate the statements of qualifications submitted and de- 
termine the offerors that qualify for the construction manager at risk. If the selection committee 
has chosen a three-step procedure, the committee shall issue a request for proposals to the offerors 
that qualify. 

E. Ifthe selection committee has chosen a two-step sdudaneal the committee shall rank the 
persons that qualify based upon the statements of qualification and interview up to three of the 
highest-ranked offerors. 

F. In a three-step procedure, the selection committee shall issue a request for proposals and 
evaluate the proposals pursuant to Sections 13-1-112 through 13-1-117 NMSA 1978 except that: 

(1) the request for proposals shall be sent only to those determined to be qualified pursu- 
ant to Subsection D of this section; 

(2) the selection committee shall evaluate the proposals and conduct interviews with up 
to three of the highest-ranked offerors instead of negotiating with responsible offerors found to be 
reasonably likely to be selected; and 

(3) pursuant to Subsection G of this section, the contract’ award may be made after the 
interviews. 

G. After conducting interviews with the highest-ranked offerors and after considering the fac- 
tors listed in Subsection H of this section, the selection committee shall recommend to the govern- 
ing body the offeror that will be most advantageous to’ the governing body. Should the governing 
body or designee be unable to negotiate a satisfactory contract with the offeror considered to be 
the most qualified at a price determined to be fair and reasonable, negotiations with that offeror 
shall be formally terminated. The governing body or designee shall then undertake negotiations 
with the second most qualified offeror. Failing accord with the second most qualified offeror, the 
governing body or designee shall formally terminate negotiations with the offeror. The governing 
body or designee shall then undertake negotiations with the third most qualified offeror. Should 
the governing body or designee be unable to negotiate a contract with any of the offerors selected 
by the committee, additional offerors shall be ranked in order of their qualifications and the gov- 
erning body or designee shall continue negotiations in accordance with this section until a con- 
tract is signed with a qualified offeror or the procurement PEoceas is terminated and a new request 
- for proposals is initiated. 

H. In evaluating and ranking statements of qualifications, proposals and results of interviews, 
and in the final cop fave hops ae of a construction manager at risk, the selection committee shall 
consider: 

(1) the offeror's experience with doiigtiueaseni of aunras types of projects; 

(2) the qualifications and experience of the eat personnel and consultants and the 
role of each in the project; 
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(3) the plan for management actions to be undertaken on the project, mg services to 
be rendered in connection with safety and the safety plan for the project; 

(4) the offeror's experience with the construction manager at risk method; énin 

(5) all other Siegen criteria, as stated in the request for qualifications and the request 
for proposals. 

I. Nothing in this section eeaciides the selection cnishinted oe fromi mevonmiendin gs the termina- 
tion of the selection procedure pursuant: to Section 13-1-131 NMSA 1978 and ‘repeating the selec- 
tion process pursuant to this section. Any material received by:the selection committee in response 
to a solicitation that is terminated shall not be disclosed so as to be available to competing offerors. 

J. After a contract is awarded, the selection committee shall make the names of all offerors 
and the names of all offerors selected for interview: available:for public inspection along with the 
selection committee's final ranking and évaluation scores: Offerors who were interviewed but not 
selected for contract award shall be notified in writing within fifteen days of the award. 


_Emergency clause, —: Laws 2007, ch. 141, § 10 con- 
‘tained an emergency clause and was paparoTen April 2, 
2007. 


. History: Laws 2007, ch. 141, § 6. 


13-1-124.5. Responsibilities of construction manager:a at risk following 
award of project. 3 


| A... The.contract with the construction manager at risk shall specify:, 
(1) the guaranteed maximum price; and 
(2) the percentage of the guaranteed price that the construction manager at risk will per- 
form with its own work force. 

B. The construction manager at risk, in cooperation with the governing eit shall seek to 
develop subcontractor interest in the project and shall furnish to the governing body and any ar- 
chitect or engineer representing the governing body a list. of subcontractors who state.in writing 
that they are a responsible bidder or a responsible offeror, including suppliers who are to furnish 
materials or equipment fabricated to a special design and from whom proposals or bids will be re- 
quested foreach principal portion of the project. The governing body and its architect or engineer 
shall promptly reply in writing to the construction manager at risk if the governing body, architect 
or engineer knows of any objection to a listed subcontractor or supplier, provided that the receipt 
of the list. shall not require the governing body, architect or engineer to investigate the qualifica- 
tions of proposed subcontractors or suppliers, nor shall it waive the right of the governing body, 
architect or engineer later to object to or reject any proposed subcontractor or supplier. 

C. The construction manager at risk shall: 

(1) .conduct pre-bid or pre-proposal meetings; 
(2) . advise the governing body about bidding or proposals; 
(3). enter into contracts; and 
(4) assist the governing body i in evaluating submissions by responsible bidders and offer- 


ors. 
_ History: Laws 2007, ch. 141, § 7. Emergency clause. — Laws 2007, ch. 141, § 10 con- 
~ tained an emergency clause and was approved April 2, 


a fi 2007. 


13-1-125. Small purchases. 


A. Acentral purchasing office shall procure services, construction or items of tangible personal 
property having a value not exceeding sixty thousand dollars ($60,000), excluding applicable state 
and local gross receipts, taxes, in accordance with the applicable small purchase rules adopted by 
the secretary, a local public body or a central purchasing office that has the authority to issue rules. 

B. Notwithstanding the requirements of Subsection A of this section, a central purchasing office 
may, procure professional services having a value not exceeding sixty thousand dollars ($60,000), 
excluding applicable state and local gross receipts taxes, except for the services of landscape 
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architects or surveyors for state public works projects or local public works projects, in accordance 
with professional services procurement rules promulgated by the general services department or 
a central purchasing office with the authority to issue rules. 

C. Notwithstanding the requirements of Subsection A of this section, a state agency or a local 
public body may procure services, construction or items of tangible personal property having a 
value not exceeding twenty thousand dollars ($20,000), excluding applicable state and local gross 
receipts taxes, by issuing a direct purchase order to a contractor based upon the best obtainable 
price. 

D. Procurement requirements shall not be artificially divided so as to constitute a small pur- 


chase under this section. 


History: Laws 1984, ch. 65, § 98; 1987, ch. 348, § 8; 
1988,.ch, 54, § 1; 1989,.ch. 69, § 16; 1995, ch. 139, § 1; 
1997, ch. 69, § 1; 2001, ch. 292, § 6; 2005, ch. 214, § 2; 
2007, ch. 315, § 3; 2013, ch. 70, § 7; 2019, ch. 153, § 3. 

Cross references, — For adoption of rules and regula- 
tions by director of department of finance and administra- 
tion, see 9-6-5 NMSA 1978. 

For adoption of rules and regulations by secretary of 
general services department, see 9-17-5 NMSA 1978. 

The 2019 amendment, effective July 1, 2019, removed. 
the department of finance and administration from the 
responsibility of promulgating rules for procuring certain 
professional services by a central purchasing office; in 
Subsection B, after "promulgated by", deleted "the depart- 
ment of finance and administration". 

Temporary provisions, — Laws 2019, ch. 153, § 6 pro- 
vided: 

A. On July 1, 2019, all personnel, functions, appro- 
priations, money, records, furniture, equipment and 
other property of, or attributable to, the contracts re- 
view bureau of the administrative services division of 
the department of finance and administration are trans- 
ferred to the purchasing division of the Sega services 
department. 

B. On July 1, 2019, all contractual Shiirabiens of the 
contracts review bureau of the administrative services 
division of the department of finance and administration 
become binding on the purchasing division of the general 
services department. 

C. On and after July 1, 2019, rules of the department 
of finance and administration pertaining to the approval 
of professional services contracts shall be deemed to be the 
rules of the general services department until amended 
or repealed by the general services department, and all 
references in those rules to the department of finance and 
administration shall be deemed to be eteEAC to the 
general services department, , 

The 2013 amendment, effective July 1, 2013, in- 
creased the dollar amount of small purchases: i in Subsec- 
tion A, after "not exceeding", deleted "twenty thousand 
dollars ($20,000)" and added’ "sixty thousand dollars 
($60,000), excluding applicable state and local gross re- 
ceipts taxes", after "applicable small purchase", deleted 
"regulation" and added "rules", and after “authority to is- 
sue", deleted "regulation" and added "rules"; in Subsection 
B, after "not exceeding"; deleted "fifty thousand dollars 
($50,000)" and added “sixty thousand dollars ($60,000)", 
after "professional services procurement", deleted "regu- 
lation" and added "rules", and after "authority to issue", 
deleted "regulation" and added "rules"; and in Subsection 


13-1-126. Sole source procurement. 


C, after "not exceeding", deleted "ten thousand dollars 
($10,000)" and added "twenty thousand dollars ($20,000), 
excluding applicable state and local gross receipts taxes". 

The 2007 amendment, effective June 15, 2007, in- 
creased the amount of small purchases of professional 
services from $30,000 to $50.000 and. tangible personal 
property from $5,000 to $10,000. 

The 2005 amendment, effective July 1, 2005, increased 
the maximum value of small purchases from $10,000 to 
$20,000 in Subsection A; increased the maximum valueof 
professional services from $20,000 to $30,000 in Subsec- 
tion B; and increased the maximum value of purchases 
at best obtainable prices from $1,500 to $5,000 in Subsec- 
tion C, 

The 2001 amendment, effective July 1, 2001, deleted 
"The state purchasing agent or" from the beginning of the 
first sentence of Subsection A; and substituted "one thou- 
sand five hundred dollars" for "five hundred dollars" in 
Subsection C, 

The 1997 amendment, effective June 20, 1997, sub- 
stituted "ten thousand dollars" for "five thousand dollars" 
in Subsection A, deleted former Subsection C relating to 
school and educational institution purchases, and redes- 
ignated former Subsections D and E as Subsections C and 
D. 

The 1995 amendment, effective June 16, 1995, made 
a minor stylistic change in Subsection A and inserted "for 
a state two-year post-secondary institution or for a school 
district as defined in the Public School Code" in Subsec- 
tion C, 


ANNOTATIONS 


School board's procurement of legal services 
without a competitive-sealed-proposal process did 
not violate the Procurement Code. — A school district 
that procured legal services at a cost of approximately 
$40,000 from ‘a law firm that was not awarded a contract 
through the school district's competitive sealed proposal 
process did not violate the Procurement Code, because un- 
der the Procurement Code, a local public body, which in- 
cludes a school district, can procure professional legal ser- 
vices from a law firm without using a competitive sealed 
proposal process as long as the total contract amount does 
not exceed $60,000 and the procurement accords with the 
professional services procurement rules promulgated by 
the school district's central purchasing office, and in this 
case, the procurement at issue did not exceed $60,000 and 
did not violate the school district's professional services 
procurement rules. 2020 Op, Ethics Comm'n No. 2020-08. 


A. Acontract may be awarded without competitive sealed bids or competitive sealed proposals 
regardless of the estimated cost when the state purchasing agent or a central purchasing office 


determines, in writing, that: 
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(1) there is only one source for the required service, construction or item al tangible fein 
sonal property; 
(2) the service, construction or itera: of tangible personal ‘property is unique and: this 
uniqueness is substantially related to the intended purpose of the contract; and fob 
(3) other similar services, construction or items of tangible savin propane cannot thine 
the intended purpose of the contract. 
B. The state purchasing agent or a central purchasing office shall use, hie diicentie in de- 
termining the basis for the sole source procurement, including reviewing available sources and 
consulting the using agency, and shall include its written determination in the procurement file. 
C. The state purchasing agent or a central purchasing office shall conduct negotiations, as ap- 
propriate, as to price, delivery and quantity i in order to obtain the waite most advantageous to the 
state agency or.a local public body. 
D. A contract for the purchase of research cometary services by institutions of higher learn- 
ing constitutes a sole source procurement. 
E. . The state purchasing agent or a central purchasing office shall not em ordenh this. section 
by narrowly drafting specifications so that only one predetermined source would satisfy those 
specifications. 


History: Laws 1984, ch. 65, § 99; 1987, ch. 348, § 9; purchasing office", deleted "makes a determination, after 


2013, ch. 40, § 2. conducting a good faith review of available sources and 

The 2013 amendment, effective June 14, 2013, added ’ consulting the using agency" and added "determines, in 
additional criteria and changed the procedures for sole writing"; added Paragraphs (2) and (3) of Subsection A; 
source procurement; in Subsection A, after "central and added Subsections B and HE. 


13-1-126.1. Sole source contracts; notice; protest. 


A. At least thirty days before it awards a sole source contract, the state purchasing agent shall 
post notice of its intent to award the contract on its website: At least thirty days before it awards a 
sole source contract, a central purchasing office shall post notice of its intent to award the contract on 
its website, if it maintains one, and shall transmit the notice to the state purchasing agent for posting 
on the state purchasing agent's website. In each case, the notice shall identify, at a minimum: 

(1) the parties to the proposed contract; 

(2) . the nature and quantity of the service, construction or item of tangible personal prop- 
erty being contracted for; and 

(3) the contract amount. 

B. Any qualified potential contractor that was not selected for.a proposed sole source paaisnae 
may protest the selection in writing, within fifteen calendar days ‘after the notice of intent to 
award the contract was posted by the state purchasing agent or central purchasing office, by sub- 
mitting the protest to the state purchasing agent or central purchasing office, as appropriate. The 
state purchasing agent or central purchasing. office shall then reconsider its selection. 


History: Laws 2013, ch. 40, § ai 2019, ch. 153, § 4. "potential contracton" deleted "who" and added "that", af- 

The 2019 amendment, effective July 1, 2019, required ter "awarded", added “selected for", after "a", added "pro- 
a central purchasing office to post on ‘its website notice of posed", after, "may protest", deleted "to the state purchas- 
its intent to award a sole source contract and to transmit ing agent or a central purchasing office.. The protest.shall 
the notice to the state purchasing agent for posting, and be submitted’ and added "the selection", and. after "cen- 
required the state purchasing agent or central purchasing tral purchasing office,", added "by submitting the protest 
office, following a written protest by a potential contractor, to the state purchasing agent or central purchasing office, 
to reconsider an award for a sole source contract; in Sub- as appropriate. The state purchasing agent or central pur- 
section A, in the introductory paragraph, after the first oc- chasing office shall then reconsider its selection"... 
currence of "state purchasing agent", deleted'" a central 
purchasing office or a designee of either", after "intent bay ANNOTATIONS 


to award", deleted "a sole source" and added "the", after 
"contract on its", deleted "web site. If a central purchasing 
office does not maintain a website, it shall post the notice" 
and added "website. At least thirty days before it awards a 
sole source contract, a central purchasing office shall post 
notice of its intent to award the contract on its website, 
if it maintains one, and shall transmit the notice to the 
state purchasing agent for posting"; in Subsection B, after 


Notice provisions also apply to bec ap sp to 
sole source contracts. — The notice and availabil- 
ity of protest provisions of this section not only apply to 
sole source contracts, but also apply when a state agency 
amends a sole source contract, because the contract 
amendment might affect the applicability of the state pur- 
chasing agent's or central purchasing office's previously- 
issued determination that a sole source procurement. is 


940 


© 2022 State of New.Mexico. New Mexico Compilation Commission. All rights reserved. 


13-1-127 PROCUREMENT ©». 13-1-127 


necessary, which provides the public and potential con- amended contracts prevents unfair gamesmanship in sole 
tractors the opportunity to scrutinize whether the state source procurement, maintaining a procurement system 
purchasing agent's or central purchasing office's sole of quality and integrity. 2021 Op. State Ethics Comm'n 


source determination for the original contract remains No. 2021-06. 
applicable as to the amended contract, and notice for io 


°3 


13-1-127. Emergency procurement; required conditions; limitations; 
notice. , 


A. The state purchasing agent or a central purchasing office may only make an emergency pro- 
curement when the service, construction or item of tangible personal property procured: 
(1) is needed immediately to: 
(a) control a serious threat to public health, welfare, safety or property caused by a 
flood, fire, epidemic, riot, act of terrorism, equipment failure or similar event; or 
(b) plan or prepare for the response to a serious threat to public health, welfare, 
safety or property caused by a flood, fire, epidemic, riot, act of terrorism, equipment failure or 
similar event; and 
(2) cannot be acquired through normal procurement methods. 
B. The state purchasing agent or a central purchasing office: 
(1) in making an emergency procurement, shall: 
(a) employ a competitive process to the extent practicable under the circumstances; 
and 
(b) use due diligence in determining the basis for the procurement and in selecting a 
contractor; and 
(2) shall not make an emergency procurement for the purchase or lease of Rane road 
equipment. 

C. The state purchasing agent or a central purchasing office that makes an emergency pro- 
curement shall outline its determination of the basis for the procurement and its selection of the 
contractor in writing and include the writing in the procurement file. Promptly thereafter: 

(1) the state purchasing agent shall post notice of the procurement on its website; or 

(2) the central purchasing office shall post notice of the procurement on its website, if it 
maintains one, and shall transmit the notice to the state purchasing agent for posting on the state 
purchasing agent's website. 

D. _The state purchasing agent or a central purchasing office that makes an emergency pro- 
curement to plan or prepare for the response to a serious threat to public health, welfare, safety or 
property caused by a flood, fire, epidemic, riot, act of terrorism, equipment failure or similar event 
shall account for the money spent in making the procurement and report on that accounting to the 
legislative finance committee and.the department of finance and administration within sixty days 
after the end of the fiscal year in which the procurement was made. 


History: Laws 1984, ch. 65, § 100; 1987, ch. 348, § 10; . ANNOTATIONS 
2002, ch. 84, § 1; 2013, ch. 40, § 3; repealed and reen- 


acted by Laws 2019, ch. 153, § 5. Applicability to exempt transaction. — The emer- 


Repeals.and reenactments. — Laws 2019, ch. 153, gency provisions of Section 13-1-127 NMSA 1978 did not 
§ 5 repealed 13-1-127 NMSA 1978 and enacted a new sec- apply to a contract for the purchase of water services by 
tion effective July 1, 2019. a school district from the water utility of a municipality 
The 2013 amendment, effective June 14, 2013, which was within the exemptions contained in Subsec- 


changed the procedures for an emergency procurement; in tions A and D of Section 13-1-98 NMSA 1978. Morning- 


* s " ' : i i 5 Dist. 
Subsection A, after "central purchasing office", deleted "or star Water Users Ass'n v. Farmington Mun. Sch 
a designee or either", after "purchasing office may make", No. 5, 1995-NMSC-052, 120 N.M. 307, 901 P.2d 725. 
deleted "or authorize others to make", and deleted the Intent. — The intention of the emergency purchases 
former second sentence which required a written. deter- statute is to keep a public record of such purchases and to 
mination of the basis for an emergency procurement and provide some means of control over them. 1969 Op. Att'y 


the selection of a contractor and prohibited the emergency Gen. No. 6, Fags , RRS lized 

procurement of heavy road equipment; and added Subsec- Reason for exceptions. — Only where centralize 

Hane Cand 1 control may be harmful or unproductive of savings were 
The 2002 amendment, effective March 5, 2002, in- ‘exceptions from the bid requirement allowed by the for- 


serted "or vendor" in the second sentence of Subsection A; mer Public Purchases Act. 1969 te age Gen. No. ee 
inserted "fires", "acts of terrorism", and "and includes the: Misuse remedy. — The remedy for any misuse of the 


: : Ws isi ld appear to be in the 
lanning and preparing for an emergency response" in the emergency purchases provisions woul 
frst sentence of eebsection B; and ied Subsection C.% form of reporting the same in an audit report rather than 
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in approving or disapproving the purchase itself. 1969 Op. 
Att'y Gen. No. 69-107, 


PUBLIC PURCHASES AND PROPERTY 


13-1-129 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Works and Contracts § 38. 


13-1-128. Sole source and emergency procurements; publication of 
award to agency web site and sunshine portal; content and 


submission of record. 


A. Prior to award of a sole source vatennc ead contract, the state purchasing agent or central 


purchasing office shall: 


(1) provide the information described in Subsection E of this section to the department of 
information technology for posting on the sunshine portal; and 
(2) forward the same information to the legislative finance committee. 
B. Prior to the award of a sole source procurement contract, the local public body central pur- 
chasing office shall post the information described in Subsection E of this section on the local pub- 


lic body web site, if one exists. 


C. Within three business days of awarding an emergency procurement contract, the awarding 
central purchasing office within a state agency shall: 
(1) provide the information described in Subsection E of this section to the department of 
information technology for posting on the sunshine portal; and 
(2) forward the same information to the legislative finance committee. 
D. Within three business days of awarding an emergency procurement contract, the local pub- 
lic body central purchasing office shall post the information described in Subsection E of this sec- 


tion on the local public body web site, if one exists. 


E. All central purchasing offices shall maintain, for a minimum of three years, records. of sole 
source and emergency procurements. The record of each such procurement shall be public record 


and shall contain: 
(1) the contractor's name and address; 


(2) the amount and term of the contract; 


(3). a listing of the services, construction or items of tangible personal property procured 


under the contract; 


(4) whether the contract was a sole source or emergency procurement contract; and 
(5) the justification for the procurement method. 


History: Laws 1984, ch. 65, § 101; 1987, ch. 348, § 11; 
2013, ch. 40, § 4. 

The 2013 amendment, effective June 14, 2013, re- 
quired the publication of information about a sole source 
procurement prior to the award of a contract; required the 
publication of information about an emergency procure- 
ment after the award of a contract; in the title of the sec- 
tion, added "publication of award to agency web site and 
sunshine portal"; added Subsections A through D; and 
added Paragraph (4) of Subsection E. 


ANNOTATIONS 


Intent, — The intention of the emergency purchases 

statute is to keep a public record of such purchases and to 
provide some means of control over them, 1969 Op. Att'y 
Gen. No. 69-107. 
, Reason for exceptions. — Only when centralized con- 
trol may be harmful or unproductive of savings were ex- 
ceptions from the bid requirement allowed by the former 
Public Purchases Act. 1969 Op, Att'y Gen. No. 69-87. 


Misuse remedy. — The remedy for any misuse of the 
emergency purchases provisions would appear to be in the 
form of reporting the same in an audit report rather than 
in approving or disapproving the purchase itself. 1969 Op. 
Att'y Gen. No. 69-107. 

Notice provisions also apply to amendments ‘to 
sole source contracts. — The notice and availability of 
protest provisions of this section and 13-1-126.1 NMSA 
1978 not only apply to sole source contracts, but also ap- 
ply when a state agency amends:a sole source contract, 
because the contract amendment might affect the appli- 
cability of the state purchasing agent's or central pur- 
chasing office's previously-issued determination that a 
sole source procurement is necessary, which provides the 
public and potential contractors the opportunity to scruti- 
nize whether the state purchasing agent's or central pur- 
chasing office's sole source determination for the original 
contract remains applicable as to the amended contract, 
and notice for amended contracts. prevents unfair games- 
manship in sole source procurement, maintaining a pro- 
curement system of quality and integrity. 2021 Op. State 
Ethics Comm'n No, 2021-06. 


13-1-129. Procurement under existing contracts. 


A. Notwithstanding the requirements of Sections 13-1- 102 through 18-1-118 NMSA 1978, 
the state purchasing agent or a central purchasing office may contract for services, construction 
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or items of tangible personal property without the use of competitive sealed bids or competitive 
sealed proposals as follows: 

(1) at.a price equal to or less than the contractor's current federal supply contract price 
(GSA), providing the contractor has indicated in writing a willingness to extend such contractor 
pricing, terms and conditions to the state agency or local public body and the purchase order ad- 
equately identifies the contract relied upon; or 

(2) with a business which has a current exclusive or nonexclusive price agreement with 
the state purchasing agent or a central purchasing office for the item, services or construction 
meeting the same standards and specifications as the items to be probared if the following condi- 
tions are met: 

(a) the quantity purchased does not exceed the quantity which may be purchased 
under the applicable price agreement; and 
(b) the purchase order adequately identifies the price agreement relied upon. | 
B. The central purchasing office shall retain for public inspection and for the use of auditors a 
copy of each federal supply contractor state purchasing agent price agreement relied upon to make 
purchases without seeking competitive bids or proposals. 


History: Laws 1984, ch. 65, § 102; 1991, ch, 254, § 1. or nonexclusive" for "contract or" in,the introductory para- 

The 1991 amendment, effective June 14, 1991, in graph in Paragraph (2) and substituted "price agreement" 
Subsection A, substituted "Sections 13-1-102 through for "contract" in Subparagraphs (a) and (b) in Paragraph 
13-1-118. NMSA 1978" for "Sections 75 through 91 of the (2); inserted "federal supply contractor", deleted "contract 
Procurement Code" in the introductory paragraph, re- _ or current" preceding "price agreement", and added "or 
wrote Paragraph (1) which read "at a price equal to or less © proposals" at the end of Subsection B; and deleted the for- 
than the federal supply contract price or catalogue price, mer second and third sentences in Subsection B relating 
whichever is lower and the purchase order adequately to obtaining copies of price agreements. or contracts and 
identifies the contract relied upon", substituted "exclusive the fees therefor. 


13-1-130. Purchases; antipoverty program business. 


A. Without regard to the bid requirements of Section '75 [13-1-102 NMSA 1978] of the Procure- 
ment Code, a central purchasing office may negotiate a contract for materials grown, processed 
or manufactured in this state by small businesses, cooperatives, community self-determination 
corporations or other such enterprises designed and operated to alleviate poverty conditions and 
aided by state or federal antipoverty programs or through private philanthropy. 

B. Prior to negotiating a contract under this section, a central purchasing office shall make 
a determination of the reasonableness of the price and the quality of the materials and that the 
public interest will best be served by the procurement. 


History: Laws 1984, ch. 54, § 103. 


13- 1- 131. Rejection or cancellation of bids or pecttostads for proposals; 
negotiations. 


An invitation for bids, a request for proposals or any other solicitation may be canceled or any 
or all bids or proposals. may be rejected in whole or in part when it is in the best interest of the 
state agency or a local public body. A determination containing the reasons for cancellation shall 
be made part of the procurement file. If no bids are received or if all bids received are rejected and 
if the invitation for bid was for any tangible personal property, construction or service, then new 
invitations for bids shall be requested. If upon rebidding the tangible personal property, construc- 
tion or services, the bids received are unacceptable, or if no bids are secured, the central purchas- 
ing office may purchase the tangible personal property, construction or services in the open market 
at the best obtainable price. 


History: Laws 1984, ch. 65, § 104; 1987, ch. 348, § 12. 
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ANNOTATIONS 


Evaluation of proposals. — All the acts in question 


by: the city: - introducing a locality requirement after the ' 


bids were opened, awarding the contract to the fourth- 
ranked bidder, and rejecting the proposals after making 


PUBLIC PURCHASES AND PROPERTY 


°18-1-135 


making an award, this matter would not be before the 
court. Planning & Design Solutions v, City of Santa Fe, 
1994-NMSC-112, 118 N.M. 707, 885 P.2d 628. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Public 
contracts: authority of state or its subdivision to reject.all 
bids, 52 A.L.R.Ath 186. rs . 


a contract award -' were arbitrary and capricious. Had 
the city simply relewed all Proposes) at any point before 


13-1-132. ‘peepee in bids or proposals. 


The state purchasing agent or a central purchasing office may waive ‘tachinihal irregularities i in 
the form of the bid or proposal of the low bidder or offeror which do not alter the price, quality or 
quantity of the Pape construction or items of vangible personal property: bid o or offered: 


History: Laws 1984, ch. 65, § 105. 


13-1-133. Responsibility of bidders and offerors. 


If a bidder or offeror who otherwise would have been awarded a contract is found not.to be a re- 
sponsible bidder or offeror, a determination that the bidder or offeror is not a responsible bidder or 
offeror, setting forth the basis of the finding, shall be prepared by the state purchasing agent or a 
central purchasing office. The unreasonable failure of a bidder or offeror to promptly supply infor- 
mation in.connection with an inquiry with respect to responsibility is grounds for a determination 
that the bidder or offeror is not a responsible bidder or offeror. 


History: Laws 1984, ch. 65, § 106. 


13-1-134. Prequalification of bidders. 


A business may be prequalified by a central purchasing office as a bidder or offeror for particular 
types of services, construction or items of tangible personal property. Mailing lists of potential bid- 
ders or offerors shall include but shall not be limited to such prequalified businesses. 


History: Laws 1984, ch. 65, § 107. 


13-1-135. Cooperative procurement authorized. 


A. Any state agency or local public body may either participate in, sponsor or administer a 
cooperative procurement agreement for the procurement of any services, construction or items of 
tangible'personal property with any other state agency, local public body or external procurement 
unit in accordance with an agreement entered into and approved by the governing authority of 
each of the state agencies, local public bodies or external procurement units involved. The coopera- 
tive procurement agreement shall clearly specify the purpose of the agreement and the method 
by which the purpose will be accomplished. Any power exercised under a cooperative procurement 
agreement entered into pursuant to this subsection shall be limited to the central purchasing au- 
thority common to the contracting parties, even though one or more of the contracting parties may 
be located outside this state’ An approved and signed copy of all cooperative procurement agree- 
ments entered into pursuant to this subsection shall be filed with the state purchasing agent: A 
cooperative procurement agreement entered into pursuant to this subsection is limited to" the 
procurement of items of tangible personal property, services or construction. 

B. Notwithstanding the provisions of Subsection A of this section, a cooperative procurement 
agreement providing for mutually held funds or for other terms and conditions involving public 
funds or property included in Section 11-1-4 NMSA 1978 shall be entered into pursuant to‘the 
provisions of the Joint Powers Agreements Act [11-1-1 through 11-1-7 NMSA 1978]. 
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C. Central purchasing offices other than the state purchasing agent may cooperate by agree- 
ment with the state purchasing agent in obtaining contracts or price agreements, and such con- 
tract or agreed prices shall apply to purchase orders subsequently issued under the agreement. 


History: Laws 1984, ch. 65, § 108; 1999, ch. 167, § 1. agencies" to the end of the subsection for "Joint Powers 
The 1999 amendment, effective June 18, 1999, in Agreements Act", added Subsection B, and redesginated 
Subsection A substituted the language beginning "and former Subsection B as Subsection C. 


approved by the governing authority of each of the state 


13-1-135.1. Recycled content goods; cooperative procurement. 


A. Beginning July 1, 1995, each central purchasing office shall, whenever its price, quality, 
quantity, availability and delivery requirements are met, purchase recycled content goods through 
contracts established by the purchasing division of the general services department or with other 
central purchasing offices. 

B. For purposes of this section, "recycled content goods" means supplies and materials com- 
posed in whole or in part of recycled materials; provided that the recycled materials content meets 
or exceeds the minimum content standards required by bid specifications. 


History: 1978 Comp., § 13-1-135.1, enacted by Laws 
1995, ch. 60, § 2. 


13-1-136. Cooperative procurement; reports required. 


The general services department and the department of finance and administration shall notify 
the state purchasing agent on or before January 1 of each year of the cooperative procurement 
agreements entered into by state agencies with local public bodies or external procurement units 
during the preceding fiscal year. 


History: Laws 1984, ch. 65, § 109. 


13-1-137. Sale, acquisition or use of property by a state agency ora 
local public body. 


Any state agency or local public body may sell property to, acquire property from or coopera- 
tively use any items of tangible personal property or services belonging to another state agency or 
a local public body or external procurement unit: 

A. in accordance with an agreement entered into with the approval of the state board of fi- 
nance or the data processing and data communications planning council [information technology 
commission systems council]; or 

B. -subject to. the provisions of Sections 3-46-1 through 3-46-45; 3-54-1 through 3-54-3; 3-60-1 
through 3-60-37 and 3-60A-1 through 3-60A-48 NMSA 1978. 


History: Laws 1984, ch. 65, § 110. again as the information technology commission, See 
Bracketed material. — The bracketed material was 15-1C-4 NMSA 1978. 
inserted by the compiler and it is not part of the law. 
Pursuant to idwa 1984, ch. 64, the data processing ANNOTATIONS 
and data communications planning council, was re- Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
named the information systems council. That council Jur; 2d States § 66. 
was subsequently renamed as the commission on in- — 81A C.J,9, States §8 145 to 147. 


formation and communication management and then 


13-1-138. Cost or pricing data required. 


When required by the state purchasing agent or a central purchasing office, a prospective 
contractor shall submit cost or pricing data when the contract is expected to exceed twenty-five 
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thousand dollars ($25,000) and is to be awarded by a inettiod other than ite pong segs 
bids. 


History: Laws 1984, ch. 65, § 111. 


13-1-138.1. Specification of certain components; separate pricing required. 


Prior to submitting a bid or proposal for a state public works project, if the state purchasing 
agent, or a responsible bidder or responsible offeror determines that there is only one source for a 
specific service, construction or item of tangible personal property that is required in the specifica- 
tions, the state purchasing agent, responsible bidder or responsible offeror may require any bid or 
offer submitted by a subcontractor or supplier to price separately the specific service, construction 
or item of tangible personal property. 


History: Laws 2007, ch. 312, § 2. hoo Effective dates, — Laws 2007, ch, 312, § 6 makes this 
' section effective July 1, 2007. 


13-1-138.2. School construction projects; separate pricing required in 
certain circumstances. 


Prior to submitting a bid or proposal for a state or local public works project for the construction 
of a public school facility, if the central purchasing office or a responsible bidder or responsible of- 
feror determines that there is only one source for a specific service, construction or item of tangible 
personal property that is required in the specifications, then the central purchasing office, respon- 
sible bidder or responsible offeror;may require any bid or offer submitted by a subcontractor or 
supplier to separately price the specific service, construction or item of tangible personal property, 


History: Laws 2007, ch. 366, § 2. Effective dates. — Laws 2007, ch. 366, § 27 made 
Laws 2007, ch. 366, § 2 effective July 1, 2007. 


13-1-139. Cost.or pricing data not required. erie ine .\ 


The cost or pricing data relating to the award of a contract shall not be required when: 

A. the procurement is based on competitive sealed bid; 

B. the contract price is based on established catalogue prices or market prices; 

C. the contract price is set by law or regulation; 

D._ the contract is for professional services; or 

Ki. , the contract is awarded pursuant to the Public Building Energy Efficiency Act [Public Facil- 
ity Energy Efficiency and Water Conservation Act] [Chapter 6, Article 23 NMSA 1978]. 


History: Laws 1984, ch. 65, § 112; 1993, ch. 281, § 12. Water Conservation Act" by Laws 1997, ch, 42, § + and 
Bracketed material. — The bracketed material was © Laws 2001, ch. 247, § 1. 
inserted by the compiler and is not part of the law. The 1993 amendment, effective June 18, 1993, added 


The title of the "Public Building Energy Efficiency Act" Subsection (E) and made accompanying stylistic changes. 
was changed to the "Public Facility Energy Efficiency and oe A Sane bees 


13-1-140. Cost or pricing data; change orders or contract modifications. 


When required by the state purchasing agent or a central purchasing office, a contractor shall 
submit cost or pricing data prior to the execution of any change order or contract modification, 
whether or not cost or pricing data was required in connection with the initial award of the con- 
tract, when the change order or modification involves aggregate increases or ageregate d decreases 
that are expected to exceed twenty-five thousand dollars ($25,000). 


History: Laws 1984, ch. 65, § 113. 
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18-1-141. Cost or pricing data; change orders; contract modifications; 
exceptions. | 


The submission of cost or pricing data relating to the execution of a change order or contract 
modification shall not be required when unrelated change orders or contract modifications for 
which cost or pricing data would not be required are consolidated for administrative convenience. 


History: Laws 1984, ch, 65, § 114. 


13-1-142. Cost or pricing data; certification required. 


A contractor, actual or prospective, required to submit cost or pricing data shall certify that to 
the best of its knowledge and belief the cost or pricing data submitted was accurate, complete and 
current as of a specified date. 


History: Laws 1984, ch. 65, § 115. 


13-1-143. Cost or pricing data; price adjustment provision required. 


Any contract award, change order or contract modification under which the submission and 
certification of cost or pricing data are required shall contain a provision stating that the price 
to the state agency or a local public body, including profit or fee, shall be adjusted to exclude any 
significant sums by which the state agency or a local public body reasonably finds that such price 
was increased because the contractor-furnished cost or pricing data was inaccurate, incomplete or 
not current as of the date peace: 


History: Laws 1984, ch. 65, § 116. 


13-1-144. Cost or price analysis. 


A cost analysis or a price analysis, as appropriate, may be conducted prior to the award of a con- 
tract other than one awarded by competitive sealed bidding. A written record of such cost or price 
analysis shall be made a part of the procurement file. 


History: Laws 1984, ch. 65, § 117. 


13-1-145. Cost principles; regulations. 


7 The secretary, a local public body or a central purchasing office which has the authority to issue 
regulations may promulgate regulations setting forth principles to be used to determine the allow- 
ability of incurred costs for the purpose of reimbursing costs to a contractor. 


History: Laws 1984, ch. 65, § 118. 


13-1- 146. Requirement for bid security. 


Bid security shall be required of bidders or offerors for construction contracts when the price is 
estimated by the procurement officer to exceed twenty-five thousand dollars ($25,000). Bid secu- 
rity in an amount equal to:at least five percent of the amount of the bid shall be a bond provided 
by a surety company authorized to do business in this state, or the equivalent in cash, or otherwise 
supplied in a form satisfactory to the state agency or a local public body. 


History: Laws 1984, ch. 65, § 119; 2007, ch. 141, § 9. 
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The 2007 amendment, effective April2, 2007,, elimi- ANNOTATIONS 


nates the provision that required bid security only for 
‘ +43 ‘ Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
construction contracts procured by competitive sealed bid. Jur 24 Public Works and Contracts © 69. 


72 Supp, C.J.S, Public Contracts §§ 41 to 43. 


13-1-146.1. Directed suretyship prohibited; penalty.’ 


A. Except to the extent necessary to ensure that a surety company meets the requirements of 
Subsection A of Section 13-4-18 NMSA 1978, an employee of the state or its political subdivisions, 
or a person acting or purporting to act on behalf of that employee, shall not require a bidder or 
an offeror in a procurement for a construction contract pursuant to the Procurement Code [Sec- 
tions 13-1-28 through 13-1-199 NMSA 1978] to make application or furnish financial data for a 
surety bond or to obtain a surety bond from a particular surety company, insurance onary! bro- 
ker or agent in connection with the bid or proposal. 

B. A person who violates Subsection A of this section is guilty of a ae and shall be 
sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 2003, ch. 305, § 1. Effective dates. — Laws 2008, ch. 305 contained no 
Cross references. — For construction contract perfor- effective date provision, but, pursuant to N.M. Const., 
mance and payment bonds, see 138-4-18 NMSA 1978. art. IV, § 23, was effective June 20, 2003, 90 days after 


adjournment of the legislature. 


13-1-147. Bid security; rejection of bids. 


A. When the invitation for bids requires bid security, noncompliance by the bidder requires 
that the bid be rejected. 

B. Ifa bidder is permitted to withdraw its bid before award, no action shall be had against the 
bidder or the bid security. 


History: Laws 1984, ch. 65, § 120. 


13-1-148. Bid and performance bonds; additional requirements. 


A. Bid and performance bonds or other security may be required for contracts for items of 
tangible personal property or services as the state purchasing agent or a central purchasing office 
deems necessary to protect the interests of the state agency or a local public body. Any such bond- 
ing requirements shall not be used as a substitute for a determination of the responsibility of ¢ a 
bidder or offeror, 

B. As to performance and payment bonds for construction contracts, see the requirements of 
Section 13-4-18 wlll, 1978. 


History: Laws 1984, ch. 65, § 127; 1987, ch. 348, § 13. 


13-1-148.1. Bonding of subcontractors. 


A subcontractor shall provide a performance and payment bond on a public works building proj- 
ect if the subcontractor's contract for work to be bertoraa eso} on a project is one hundred twenty:five 
thousand dollars G225, ey or more. 


History: Laws 2005, ch. 99, § 1; 2007, ch. 265, § 1. aan ANNOTATIONS 

Cross references. — For the deanitior of a state spaby : int i : 
lic works project, see 13-1-91 NMSA 1978. Applicability. — Section 13-1-148.1 NMSA 1978 ap- 

For the definition of a local public works project, see 13- plies only to a subcontractor that contracts directly with 
1-66.1 NMSA 1978. the primary contractor and only to subcontractor con- 

The 2007 amendment, effective July 1, 2007, in- tracts that were executed after the effective date of Sec- 
creased the minimum contract amount from $50,000 to tion 13-1-148.1 NMSA 1978. 2005 Op. Att'y Gen. No, 05- 
$125,000. 02. 
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13-1- 149. Types of contracts. 


Subject to the limitations of Sections 123 through 127 [13-1-150 to 13-1-154 NMSA 1978] of the 
Procurement Code, any type of contract, including but not limited to definite quantity contracts, 
indefinite quantity contracts and price agreements, which will promote the best interests of the 
state agency or a local public body may be used; provided that the use of a cost-plus-a-percentage- 
of-cost contract is prohibited except for the purchase of insurance. A cost-reimbursement contract 
may be used when such contract is likely to be less costly or it is impracticable to otherwise obtain 
the services, construction or items of tangible personal property required. 


History: Laws 1984, ch. 65, § 122. other vendor, provided the priceobtained, etc., is equal to 
Cross references. — For public works contracts, see or better than the terms of the contract. 1969 Op. Att'y 
Chapter 13, Article 4 NMSA 1978. Gen. No. 69-113. 


When manner of delivery or charging immate- 


ANNOTATIONS rial. — Because it is the responsibility of the state pur- 
Option for exempt agencies or public bodies. chasing agent to reduce, to the maximum extent possible, 
— When the state purchasing agent has entered into a the number of purchase transactions by combining into 
contract which permits, but does not require, those state bulk orders and contracts the requirements of all state 
agencies or local public bodies not under the supervision agencies for common-use items or items repetitively pur- 
of the agent to purchase under the contract, the purchases chased, the fact that it may be delivered in small quan- 
may be made by submission to bids, purchasing under the tities and charged as delivered through the use of credit 
state purchasing agent contract or purchasing from any cards seems immaterial, 1968 Op. Att'y Gen. No. 68-8. 


13-1-150. Multi-term contracts; specified period. 


A. A multi-term contract for items of tangible personal property, construction or services ex- 
cept for professional services, in an amount under twenty-five thousand dollars ($25,000), may 
be entered into for any period of time deemed to be in the best interests of the state agency or a 
local public body not to exceed four years; provided that the term of the contract and conditions of 
renewal or extension, if any, are included in the specifications and funds are available for the first 
fiscal period at the time of contracting. If the amount of the contract is twenty-five thousand dol- 
lars ($25,000) or more, the term shall not exceed ten years, including all extensions and renewals, 
except that for a contract entered into pursuant to the Public Facility Energy Efficiency and Water 
Conservation Act [Chapter 6, Article 23 NMSA 1978], the term shall not exceed twenty-five years, 
including all extensions and renewals. Payment and performance obligations for succeeding fiscal 
periods shall be subject to the availability and appropriation of funds therefor. 

B. A contract for professional services may not exceed four years, including all extensions and 
renewals, except for the following: 

(1) services required to support or operate federally certified medicaid, financial assis- 
tance and child support enforcement management information or payment systems; 

(2) services to design, develop or implement the taxation and revenue information man- 
agement systems project authorized by Laws 1997, Chapter 125; 

(3) .a multi-term contract for the services of trustees, escrow agents, registrars, paying 
agents, letter of credit issuers and other forms of credit enhancement and other similar services, 
excluding bond.attorneys, underwriters and financial advisors with regard to the issuance, sale 
and delivery of public securities, may be for the life of the securities or as long as the securities 
remain outstanding; 

(4) services relating to the implementation, operation and administration of the Educa- 
tion Trust Act [Chapter 21, Article 21K NMSA 1978]; 

(5) services relating to measurement and verification of conservation-related cost savings 
and utility cost savings pursuant to the Public Facility Energy Efficiency and Water Conservation 
Act; and 

(6) services relating to the design and engineering af a state public works project: 

(a) for a period not to exceed the requisite time for project completion and a subse- 
quent warranty period; and 
(b) upon approval of the secretary of finance and administration. 
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History: Laws 1984, ch. 65, § 123; 1987, ch. 348, § 14; in Subsection B; deleted: "May not exceed a term of four 


1993, ch. 225, § 1; 1998, ch. 231, § 13; 1998, ch. 27, § 1; years, including all extensions and renewals" at the end of 
2001, ch. 247, § 11; 2001, ch. 270, § 1; 2009, ch. 138, § 5; ._. Paragraph B(2); and added Paragraph B(4). 
2017, ch. 55, § 1; 2018, ch, 43, § 1. The 1998 amendment, effective May 20, 1998, in- 
The 2018 amendment, effective May 16, 2018, in- serted "and Water Conservation" in the Leone sentence; 
creased the maximum term for certain multi-term con- substituted "therefor" for "therefore" in the third sentence; 
tracts; and in Subsection A, after "the term shall not ex- and inserted the language beginning with "and except for 
ceed", deleted "eight" and added "ten". services to design," in the fourth sentence. , 
The 2017 amendment, effective June 16,2017, pro- The 1993 amendment, effective June 18, 1993, added 
vided an exception to the four-year limitation on profes- the language beginning "except that for any such con- 
sional services contracts for services relating to the design __ tract" at the end of the second sentence, and inserted the 
and engineering of a state public works project; and added language beginning ", except for services required" and 
Paragraph B(6). _ending "or payment systems," in the fourth sentence. 


The 2009 amendment, effective July 1, 2009, in 
Subsection A, in the second sentence, changed "ten" \to ANNOTATIONS 


"twenty-five" and added Paragraph (5) of Subsection B. Professional services contract with bond counsel or 
The 2001 amendment, effective June 15, 2001, added financial advisors may not exceed a term of four years, in- 


the subsection and paragraph designations;-inserted the cluding all extensions and renewals, 1990 mes Att'y Gen. 
provision that a contract for professional service may not No. 90-10. 


exceed four years, including all extension and renewals 


13-1-151. Multi-term contracts; determination prior to use. 


Prior to the utilization of a multi-term contract, the state purchasing agent or the central pur- 
chasing office involved shall make a determination that: 

A. the estimated requirements cover the period of the contract and.are reasonably firm and 
continuing; and | ; 

B. - the contract will serve the best interests of the state agency or a local public body. 


History: Laws 1984, ch. 65,'§ 124, 


13-1-152. Multi-term contracts; cancellation due to unavailability of funds. 


When funds are not appropriated or otherwise made available to support continuation of perfor- 
mance of a multi-term contract in a subsequent fiscal period, the contract shall be cancelled. ° 


History: Laws 1984, ch. 65, § 125. faqs Orit 


13-1-152.1. Water storage tank service contracts. 


A municipality may, by direct negotiation subsequent to receiving responses to requests for pro- 
posals, enter into a multiyear service contract for the engineering, repair and maintenance of a 
water storage tank and the appurtenant facilities owned, controlled or operated by the municipal- 
ity; provided that the contract for services includes provisions that: ~ 

A. provide that the municipality is not required to make total payments in a a single year that 
exceed the water utility charges received by the municipality for that year; 

B. require that the work be performed under the review of a professional engineer licensed in 
New Mexico who certifies that the work will be performed in compliance with all applicable codes 
and engineering standards; and 

C. ‘provide that'if, on the date of commencement of the contract, the water storage tank or ap- 
purtenant facilities require engineering, repair or service in order to bring the tank or facilities 
into compliance with federal, state or local requirements, the party contracting with the munici- 
pality shall provide the engineering, repair or service and that the cost of the work necessary to 
ensure such compliance shall be itemized separately and charged to the municipality in payments 
spread over a period of not less than three years from the date of commencement of the contract. 


History: Laws 2013, ch. 164, § 1. Effective dates. — Laws 2013, ch. 164, § 2 provided 
beawriee that Laws 2013, ch. 164, § l:was effective July 1, 2013. 
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13-1-153.: Multiple source award; limitations on use. 


A multiple source award may be made pursuant to Section 13-1-110 NMSA 1978 or Section 1 of 
this 2007 act when awards to two or more bidders or offerors are necessary for adequate delivery 
or service. Multiple source awards shall.not be made when a single award will meet the needs of 
the state agency or a local public body without sacrifice of economy or service. Awards shall be 
limited to the least number of suppliers in one geographical area necessary to meet the require- 
ments of the state agency or a local public body. A multiple source award shall be based upon the 
lowest responsible bid or proposal received in each geographical area unless the award is made in 
response to a qualifications-based proposal. 


History: Laws 1984, ch. 65, § 126; 2007, ch. 312, § 5. source award shall be based on the lowest bid or proposal 


The 2007 amendment, effective July 1, 2007, changed unless the award is made in response to a qualifications- 
the statutory reference and provided that a multiple based proposal. 


13-1-154. Multiple source award; determination required. 


The state purchasing agent or central purchasing office shall make a determination setting 
forth the reasons for a multiple source award. 


History: Laws 1984, ch. 65, § 127. 


13-1-154.1. Multiple source contracts; architectural and engineering 
services contracts; indefinite quantity construction 
contracts. | 


A. A state agency or local public body may procure multiple architectural or engineering ser- 
vices contracts for multiple projects under a single qualifications-based request for proposals; pro- 
vided that the total amount of multiple contracts and all renewals for a single contractor does not 
exceed seven million five hundred thousand dollars ($7,500,000) over four years and that a single 
contract, including any renewals, does not exceed six hundred fifty thousand dollars ($650,000). 

B. A state agency or local public body may procure multiple indefinite quantity construction 
contracts pursuant to a price agreement for multiple projects under a single request for proposals; 
provided that the total amount of a contract and all renewals does not exceed twelve million five 
hundred thousand dollars ($12,500,000) over three years and the contract provides that any one 
purchase order under the contract may not exceed four million dollars ($4,000,000). 

C. A state agency or local public body may make procurements in accordance with the provi- 
sions of Subsection A or B of this section if: | 

(1). the advertisement and request for proposals states that multiple contracts may or will 
be awarded, states the number of contracts that may or will be awarded and describes the services 
or construction to be performed under each contract; 

(2) there is a single selection process for all of the multiple contracts, except that for each 
contract there may be a separate final list and a separate negotiation of contract. terms; and 

(3) each of the multiple contracts for architectural or engineering services has a term not 
exceeding four years, or for Conk traction has a term not exceeding a years, each including all 
extensions and renewals. 

D. A contract to be awarded mune to this section to a firm that i is currently performing 
under a contract issued pursuant to this section shall not cause the total amount of all contracts 
issued pursuant to this section to that firm to exceed: 

(1) seven million five hundred thousand dollars ($7,500,000) in any four-year period for 
architectural or engineering services; or 

(2) -twelve million five = teange thousand dollars ($12,500,000) in any three-year period 
for construction. 
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E. Procurement pursuant to this section is subject.to the limitations of Sections: 13- 1- 150 
through 13-1-154 NMSA 1978. 

F. Astate agency and a local public body, not’ including an agency of the legislative or judicial 
branch of state government, shall report to the legislative finance committee on an annual basis 
and to the purchasing division of the general services department on, at’ minimum, a quarterly 
basis the aggregate amount of contracts for each contractor and the corresponding amounts to be 
spent under each multiple source contract pursuant to this section. The general services depart- 
ment may promulgate rules regarding reporting to the department pursuant to this subsection. 


History: Laws 2007, ch. 312, § 1; 2013, ch. 99, § 1; 
2017, ch. 92, § 1; 2020, ch. 66, § 1. 

The 2020 amendment, effective March 6, 2020, in- 
creased the total amount limit on multiple source con- 
tracts for procurement of architectural and engineering 
services and construction that state agencies and local 
public bodies may enter into and for purchase orders 
under those contracts, and required certain reporting 
requirements for certain state agencies regarding mul- 
tiple source contracts; in Subsection A, after the first 
occurrence of "does. not exceed", deleted "six million ,dol- 
lars ($6,000,000)" and added "seven million five hundred 
thousand dollars ($7,500,000)", and after the second oc- 
currence of "does not exceed", deleted "five hundred thou- 
sand dollars ($500,000)" and added "six hundred fifty 
thousand dollars ($650,000)"; in Subsection B, after "does 
not exceed", deleted "ten million dollars ($10,000,000)" 
and added "twelve million five hundred thousand dollars 
($12,500,000)", and after "may not exceed", deleted "one 
million dollars ($1,000,000)" and added "four million dol- 
lars ($4,000,000)"; redesignated former Paragraph C(4) 
and C(5) as new Subsections D and E, respectively, and 
redesignated former Subparagraphs C(4)(a) and C(4)(b) 
as Paragraphs D(1) and D(2), respectively; in Subsec- 
tion D, in the introductory clause, after "issued pursu- 
ant to this section", deleted "will" and added "shall", in 
Paragraph D(1), deleted "six million dollars ($6,000,000)" 
and added "seven million five hundred thousand dollars 
($7,500,000)",. and in Paragraph D(2), deleted.."ten mil- 
lion dollars ($10,000,000)" and added "twelve million five 
hundred thousand dollars ($12,500,000)"; in Subsection E, 
after "Procurement", added "pursuant to this section"; and 
added Subsection F, 

The 2017 amendment, effective July 1, 2017, in- 
creased the dollar amount limits’ for multiple source 
contracts for procurement of architectural and. engineer- 
ing services and construction and for purchase orders 
under those contracts by state agencies or local public 
bodies; after "state agency", added "or local public body" 
throughout the section; in Subsection A, after "does not 
exceed", deleted "two million dollars. ($2,000,000)" and 
added "six million dollars ($6,000,000); in Subsection B, 


deleted “two million dollars.($2,000,000)" and added "ten 
million dollars ($10,000,000)", after "over", deleted "four" 
and added "three", and after "may not exceed", deleted 
‘five hundred thousand dollars ($500,000)" and added 
"one million dollars ($1, 000,000)"; and in Subsection C, 
Paragraph C(3), after "engineering services", added "has 
a term not exceeding four years", after "or", added "for", 
after "construction", deleted "shall have" and added “has", 
after the second occurrence of "not exceeding", deleted 
"four" and added "three", and after the second occurrence 
of "years", added "each", in Paragraph C(4), in the intro- 
ductory clause, after "to exceed", deleted "two million dol- 
lars ($2,000,000)", added new subparagraph designation 
"(a)", and in Subparagraph C(4)(a), added "six million dol- 
lars ($6,000,000)", after "architectural", added "or", after 
"engineering", deleted "or construction", at the end of the 
subparagraph, deleted "and" and added "or", and added 
Subparagraph C(4)(b). 

The 2013 amendment, effective July 1, 2018, in- 
creased the: dollar amount limit of multiple source con- 
tracts for procurement of architectural and engineering 
services; in the title, after "architectural and", deleted "de- 
sign services", and added “engineering services"; in Sub- 
section A, after "engineering", déleted "design service" and 
added "services", after "total amount of"; deleted ."a con- 
tract" and added "multiple contracts", after "all renewals", 
added "for a single contractor", after "does not exceed", 
deleted "two hundred thousand dollars ($200,000)" and 
added "two million dollars ($2,000,000)", and after."over 
four years", added "and that a single contract, including 
any renewals, does not exceed five hundred thousand dol- 
lars ($500,000)"; in Paragraph (8) of Subsection C, after 
"multiple contracts for", deleted "professional design" and 
added “architectural or engineering"; and in Paragraph 
(4) of Subsection C, in the introductory sentence, after 
"a contract", deleted "shall not" and added "to" and after 
"pursuant to this section", deleted "if', and added "will 
not cause", deleted Subparagraph (a) which provided for 
a limit of two hundred thousand dollars, and in Subpara- 


‘graph (b), after "four-year period for", added ‘architec- 


tural, engineering or". 


13-1-155. Procurement of used items; appraisal required; te ire 
equipment exception for auctions. | 


A. Acentral purchasing office, when procuring used items of tangible personal property the 
estimated cost of which exceeds five thousand dollars ($5,000), shall request bids.as though the 
items were new, adding specifications that permit used items under conditions to be outlined in 
the bid specifications, including but not limited to requiring a written warranty for at least ninety 
days after date of delivery and an independent "certificate of working order" by a qualified me- 
chanic or appraiser. 

B. Notwithstanding the provisions of Subsection A of this section, the! purchasing office for 
a county may purchase, at public or private auctions conducted by established, recognized com- 
mercial auction companies, used heavy equipment, having an estimated cost that exceeds five 


952 


© 2022 State of New Mexico. New. Mexico Compilation Commission. All rights reserved. 


13-1-156 PROCUREMENT 13-1-156.1 


thousand dollars ($5,000), for use in construction and maintenance of county streets, roads and 
highways, subject to the following provisions: 

(1) the commercial auction company shall have been in bablochali for:at least three years 
preceding the date of purchase and shall:conduct at least five auctions annually; 

(2) the value of each piece of equipment shall be appraised: prior to the auction by a quali- 
fied disinterested appraiser retained and paid by the county, who shall make a written appraisal 
report stating the basis for the appraisal, including the age, condition and comparable sales, and 
stating that the appraiser has exercised his independent judgment without prior understanding 
or agreement with any person as to a target value or range of value; 

(3) an independent "certificate of working condition" shall be obtained prior to the auction 
from a qualified mechanic who shall have made a detailed inspection of each major working or 
major functional part and certified the working condition of each; and 

(4) the price paid, including all auction fees and buyer's surcharges, shall not exceed the 
appraised value. 


History: Laws 1984, ch, 65, § 128; 1987, ch.. 348, § 15; section heading; inserted the Subsection A designation, 
1995, ch. 197, § 1.7 and added Subsection B. 

The 1995 amendment, effective June 16, 1995, added 
"county road equipment exception for auctions! to: the 


13-1-156.. Trade or exchange of used items; appraisal required. 


A. A central purchasing office, when trading in or exchanging used items of tangible personal 
property ‘the estimated value of which exceeds five thousand dollars ($5,000) as part-payment on 
the procurement of new items of tangible personal property, shall: 

(1) have an independent appraisal made of the items to be traded in or exchanged. The ap- 
praisal shall be in writing, shall be made part of the procurement file and shall be a public record. 
The invitation for bids or request for proposals shall contain notice to prospective bidders or of- 
ferors of the description and specifications of the items to be traded in or exchanged, the appraised 
value of the items to be traded in or exchanged and the location where the items to be traded in or 
exchanged may be inspected; or 

(2) have two written quotes for purchase of the property at a specified price. 

B. Award shall be based: upon the net bid: Bidders or offerors shall compute their net bid. or 
offer by deducting the appraised value or highest quote of the items to be traded:in or exchanged 
from the gross bid or offer:on the new items of tangible: personal property to be procured. If an 
amount offered in trade is less than the appraised value or: the highest quote but is found'to be a 
fair reflection of the current market, representative ‘of the condition of the items of tangible per- 
sonal property and in the best interest of the agency, the bid or offer may be accepted. Documenta- 
tion of the terms of acceptance shall be in oe shall be made a part of the procurement file and 
shall be a pole record. ) 


History: Laws 1984, ‘bh: 65, 9 129 1987, mn 348, $16. 


13-1-156.1. Tyade, axana dae or atepouéll of tangible personal property; 
state-owned railroad. 


-- A. In addition to other methods of disposal authorized by law, the daseiple sient property of 
a state-owned railroad may be traded or exchanged for new items of tangible personal property, or 
disposed of, by the department of transportation or a local public body that manages the railroad, 
if authorized by the department of transportation pursuant to the provisions of this section. The 
central purchasing office may require in ‘a request for proposals that quotes be submitted for the 
purchase or disposal of the tangible personal property to be traded in, exchanged or disposed of. 
The tangible personal property may be traded, exchanged or disposed of pursuant to the termis of 
the contract with the responsible offeror who is awarded the contract if an amount offered in trade 
or exchange, or amount for disposal, in the proposal is found by the central purchasing office to be: 
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(1): a fair reflection of the current market value; 
(2) representative of the condition of the tangible persian property; 
(3) .intthe best interest of the agency; and . 
(4) included as an itemized adjustment in the atin in the case of a rack or rexchange, or 
itemized cost in the case of disposal. 4 
B. All terms of the trade, exchange or disposal of the items of tangible eraser property shall 
be part of the contract. 


History: Laws 2013, ch. 149, § 1. Compiler's notes. — Laws 2013, ch./149, § 1 was erro- 


Effective dates. — Laws 2013, ch. 149 contained no neously compiled as 13-1-56.1 NMSA 1978 and has been 
effective date provision, but, pursuant to N.M. Const., art. recompiled as 13-1-156.1 NMSA 1978 by the compiler. 


IV, § 23, was effective June 14, 2013, 90 days after the 
adjournment of the legislature. 


13-1-157. Receipt; inspection; acceptance or rejection of deliveries. | 


The using agency is responsible for inspecting and accepting or rejecting deliveries. The using 
agency shall determine whether the quantity is as specified in the purchase order.or contract and 
whether the quality conforms to the specifications referred to or included in the purchase order or 
contract. If inspection reveals that the delivery does not conform to the quantity or quality speci- 
fied in the purchase order or contract, the using agency shall immediately notify the central pur- 
chasing office. The central purchasing office shall notify the vendor that the delivery has been re- 
jected and shall order the vendor to promptly make a satisfactory replacement or supplementary 
delivery. In case the vendor fails to comply, the central purchasing office shall have no obligation to 
pay for the nonconforming items of tangible personal property. If the delivery does conform to the 
quantity and quality specified in the purchase order or contract, the using agency shall certify to 
the central purchasing office that delivery has been completed and is satisfactory. 


History: Laws 1984, ch. 65, § 130. 


13-1-158. Payments for purchases. 


A. No warrant, check or other negotiable instrument shall be issued in payment for any pur- 
chase of services, construction or items of tangible personal property unless the central purchas- 
ing office or the using agency certifies that the services, construction or items of tangible personal 
property have been received and meet specifications or unless prepayment is permitted under 
Section 13-1-98 NMSA 1978 vate exclusion of the purchase from the Procurement Code [13-1-28 
through 13-1-199 NMSA 1978]. : 

B. Unless otherwise agreed upon by the parties or unless otherwise specified in the invitation 
for bids, request for proposals or other solicitation, within fifteen days from the date the central 
purchasing office or using agency receives written notice from the contractor that payment is 
requested for services or construction completed or items of tangible personal property delivered 
on site and received, the central purchasing office or using agency shall issue a written certifica- 
tion of complete or partial acceptance or rejection of the services, construction or items of tangible 
personal property. 

C. Except as provided in Subsection D of this section, upon certification by the central purchas- 
ing office or the using agency that the services, construction or items of tangible personal property 
have been received and. accepted, payment shall be tendered to the contractor within thirty days 
of the date of certification. If payment is made by mail, the payment shall be deemed tendered on 
the date it is postmarked. After the thirtieth day from the date that written certification of accep- 
tance is issued, late payment charges shall be paid on the unpaid balance due on the contract, to 
the contractor at the rate of one and one-half percent. per month. For purchases funded by state 
or federal grants to local public bodies, if the local public body has not received the funds from the 
federal or state funding agency, payments shall be tendered to the contractor within five working 
days of receipt of funds from that funding agency, 
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D... If the central purchasing office or the using agency finds that the services, construction or 
items of tangible personal property are not acceptable, it shall, within thirty days of the date of 
receipt of written notice from the contractor that payment is requested for services or construction 
completed or items of tangible personal property delivered on site, provide to the contractor a let- 
ter of exception explaining the defect or objection to the services, construction or delivered tangible 
personal property along with details of how the contractor may proceed to provide remedial action. 

EK. Late payment chargesthat differ from the provisions of Subsection C of this section may be 
assessed if specifically provided for by contract or pursuant to tariffs approved by the New Mexico 
public utility commission or the state corporation commission [public regulation-commission]. 


History: Laws 1984, ch. 65, § 131; 1987, ch. 348, § 17; last sentence; and added Subsection D and redesignated 
1989, ch. 334, § 1; 19938, ch. 282, § 15; 1997, ch. 104, § 1; former Subsection D as Subsection E. 
1997, ch. 222, § 1. Laws 1997, ch. 104, § 1 and Laws 1997, ch. 222, § 1, en- 
Bracketed material. — The bracketed asacies was acted identical amendments to this section. 
inserted by the compiler and is not part of the law. The 1993 amendment, effective June 18, 1993, in- 
Laws 1998, ch. 108, § 80 provided that all references to serted "unless" preceding "prepayment" in Subsection A; 
the state corporation commission be construed as refer- and in Subsection D, substituted "New Mexico public util- 
ences to the public regulation commission. ity commission" for "New Mexico public service commis- 
The 1997 amendment, effective June 20, 1997, de- sion". and made a stylistic change. 
leted "state" preceding "central purchasing office" and 
"state" preceding "using agency” throughout the section; ANNOTATIONS 
deleted "by the state" following "received" in Subsection Amidan 2aTAIiRe atid O.RS veférerices! = Aool- 
B; in Subsection C, added "Except as provided in Subsec- cation of 28 USCS § 2516(a) to government Hitratior's 


tion D" and substituted "thirty" for "sixty" in the first claim for interest expense or for loss of use of its capital 
sentence, added the second sentence, substituted "thir- caused by delay attributable to government, 59 A.L.R. 
tieth" for "sixtieth" in the third’sentence and added the Fed. 905. , 


13-1-159. Right to inspect plant. 


A contract or a solicitation therefor may include a provision permitting a state agency or a 
local public body, at reasonable times, to inspect the part of the plant or place of business of a 
contractor or any subcontractor which is related to the performance of any contract awarded or 
to be awarded. 


History: Laws 1984, ch. 65, § 132. 


13-1-160. Audit of cost or pricing data. 


A state agency or a local public body may, at. reasonable times and places, audit the books:and 
records of any person who has submitted cost or pricing data, to the extent that such books and 
records relate to such cost or pricing data. Any person who receives a contract, change order or 
contract-modification for which;cost or pricing data is required shall maintain books and records 
that relate to such cost or pricing data for three years from the date of final payment under the 
‘contract unless a shorter period is otherwise authorized in writing. 


History; Laws 1984, ch. 65, § 183... 


13-1-161. Gini ieee audit. 


A state agency or a local public body shall be entitled to audit the books and records of a con- 
tractor or any subcontractor under any negotiated contract or subcontract other than a firm fixed- 
price contract to the extent that such books and records relate to the performance of such contract 
or subcontract. Such books and records shall be maintained by the contractor fora period of three 
years from the date of final payment under the prime contract and by the subcontractor for a pe- 
riod of three years from the date of final Rament under the subcontract unless a shorter period is 
otherwise authorized in writing. 


History: Laws 1984, ch. 65, § 134. 
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13-1-162. State procurement standards and specifications committee; 
terms; staff. | 


A. Thenaci is created a "state peborkietivail standards and yielded committee " The state 
purchasing agent is a member and the chairman of the committee. 

B... The committee consists of eleven: members knowledgeable in reir sae paccrt ae ap- 
pointed by the secretary with the approval of the governor as follows: ats 
. /(1). one representative of the state highway department; 

/(2). sone representative of the health and environment department; 
(3) one representative of the corrections department; . 
(4) one person who is an elected county official or is a full-time county employee; 
(5) . one person who is. an elected municipal official or is a full-time municipal. employee; : 
(6) one person who is an elected district school board member or is a full- time school employee; 
(7) two persons representing other state departments; and 
(8). two persons representing the private sector. 

C. ~The terms of all committee members are limited to the term of the governor under ‘whidea 
they were appointed; provided, however, that the terms of the county, municipal and district school 
_ board members are further conditioned upon their continuing service with the local governing 
body which qualified their. appointment. 

D. The state purchasing agent shall provide the necessary staff for aug! committee. 


History: Laws 1984, ch. 65, § 135. oa enacted a new°9-7-4°NMSA 1978, which created the de- 


Compiler's notes, — Laws 1991, ch. 25, § 16 repealed partment of health. Laws 1991, ch. 25, § 4 created the de- 


former 9-7-4 NMSA 1978, relating to the health and en- partment of environment, See 9-7A-1 NMSA 1978 et seq. 
vironment department, referred to in this section, and oe z P. 9 


13-1-163. Committee powers and duties; special committees; annual 
report. | | 


A. The committee shall prepare standards, specifications and a list of acceptable brand-name 
items and shall seek the advice and assistance of state agencies and local public bodies to ascer- 
tain their common and special requirements. 

B. The committee shall develop model specifications for all state agencies and local public bodies. 

C. The committee shall assist the state purchasing agent in the breparatipi of rules and regu- 
lations. 

D. The committee shall appoint special committees consisting of representatives of state de- 
partments, local public bodies and private industry, including technical consultants, for the study 
of any commodity or commodity group whenever such appointment is necessary or reasonable. 
The special committee shall automatically dissolve upon the completion of its specific task. 

E. Thecommittee and special‘committees may make use of the laboratories, engineering facili- 
ties and technical staff of any state department or agency, including’ educational institutions, in 
connection with the performance of their duties. 

F. The state purchasing agent shall report annually to the secretary onthe work done by the 
committee and its special committees during the calendar year. The report shall be made available 
to the legislature by delivering a copy to the legislative finance committee prior to the beginning of 
each annual legislative session. 

G. No standard; specification, acceptable brand list, rule or regulation recommended by the 
committee shall be construed to alter the authority of any state agency or local public body. ’ 

History: Laws 1984, ch. 65, § 136. © 
18-1-164. Specifications; maximum practicable competition. te 

All specifications shall be drafted so as to ensure maximum practicable competition and fulfill 
the requirements of state agencies and local public bodies. In preparing specifications, if, in the 
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opinion of the state purchasing agent or central purchasing office, a proposed component is of a 
nature that would restrict the number of responsible bidders or responsible offerors and thereby 
limit competition, if practicable, the state purchasing agent or central purchasing office shall draft 
the specifications without the component and procure the component by issuing a separate invita- 
tion for bids or request for proposals or by entering into a sole source procurement. 


History: Laws 1984, ch. 65, § 137; 2007, ch. 345, § 2. agent or central purchasing office shall not include any 
The 2007 amendment, effective June 15, 2007, pro- specific component that would limit competition. 
vided that in preparing specifications, the state purchasing 


13-1-165. Brand-name specification; use. 


A brand-name specification may be used only when the state purchasing agent or a central 
purchasing office makes a determination that only the identified brand-name item or items will 
satisfy the needs of the state agency or a local public body. 


History: Laws 1984, ch. 65, § 138. 


13-1-166. Brand-name specification; competition. 


The state purchasing agent or a central purchasing office shall seek to identify sources from 
which the designated brand-name items can be obtained and shall solicit such sources to achieve 
whatever degree of price competition is practicable. If only one source can supply the requirement, 
the procurement shall be made under Section 99 [13-1-126 NMSA 1978] of the Procurement Code. 


‘History: Laws 1984, ch. 65, § 139. 


13-1-167. Brand-name or equal specification; required characteristics. 


Unless the state purchasing agent or a central purchasing office makes a determination that the 
essential characteristics of the brand names included in the specifications are commonly known in 
the industry or trade, brand-name or equal specifications shall include a description of the particu- 
lar design, function or performance characteristics which are required. 


History: Laws 1984, ch. 65, § 140. 


13-1-168. Brand-name or equal specification; required language. 


Where a brand-name or equal specification is used in a solicitation, the solicitation shall contain 
explanatory language that the use of a brand name is for the purpose of describing the standard of 
quality, performance and characteristics desired and is not intended to limit or restrict competition. 


History: Laws 1984, ch. 65, § 141. 


13-1-169. Purchase request; specifications; purchase orders. 


‘A. All using agency requests for procurement shall contain: 
(1) astatement of need and the general characteristics of the item, construction or service 
desired; and | | 
(2) astatement of the quantity desired and a general statement of quality. 
B. The central purchasing office may consolidate procurements and may contract for items of 
tangible personal property or services at a firm price at which the items or services needed during 
the year or portion of a year shall be purchased. . 


History: Laws 1984, ch. 65, § 142. 
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13-1-170.; Uniform contract clauses. 


A... Astate agency, local public body or central purchasing office with the power to issue regula- 
tions may require by regulation that contracts include uniform. clauses providing for termination 
of contracts, adjustments in prices, adjustments in time of performance or other contract provi- 
sions as appropriate, including but not limited to the following subjects: 

. (1) the unilateral right of a state agency or a. local public body to order in STHNE: 
(a) » changes in the:work within the scope of the contract; and 3 
(b) temporary stoppage of the work or the delay of performance; ’ 
(2) variations occurring between estimated quantities of work in a contract and sslovn 
quantities; 
(3) liquidated damages; 
(4) permissible excuses for delay or nonperformance; 
(5) termination of the contract for default; . 
(6) termination of the contract in whole or in part for i convenience of the state agency 
or a local public body; 
(7) assignment clauses providing for the assignment by the contractor tothe state agency 
or a local public body of causes of action for violation of state or federal antitrust statutes; 
(8) identification of subcontractors by bidders in bids; and 
(9) uniform subcontract clauses in contracts. 

B.' Astate agency, local public body or central purchasing office with the power to issue regula- 
tions shall require by regulation that contracts include a clauseimposing late payment charges 
against the state agency or local public gel in the amount. and under the conditions stated in 
Section 13-1-158 NMSA 1978. . 


History: Laws 1984, ch. 65, § 143; 1997, ch. 104, § 2; primary supplier of certain fuels to the city's fleet man- 
1997, ch. 222, § 2. agement division, the city did not wrongfully terminate 

The 1997 amendment, effective June 20, 1997, desig- the contract when plaintiff was unable to meet the city's 
nated the introductory language as Subsection A, redes- =... fuel needs, where the evidence established that the city 
ignated former Subsections A to I as Paragraphs A(1) to ~ terminated the contract for default and convenience, and 
A(9), redesignated former Paragraphs A(1) and A(2) as where the contract specifically stated that the city may 
Subparagraphs A(1)(a) and A(1)(b), and added Subsec- terminate the contract at any time by giving plaintiff at 
tion B, least thirty days notice in writing of such termination; the 

Laws 1997, ch. 104, § 2 and Laws 1997, ch. 222, § 2 « en- city was not required to have any good cause or persua- 
acted identical amendments to this section. sive reason for terminating the contract. MB Oil Ltd., Co, 


ANNOTATIONS v. City of Albuquerque, 2016-NMCA-090.° 


Termination for convenience clause. — Where the 
city of Albuquerque contracted with plaintiff to be the 


13-1-171. Price adjustments. 


Adjustments in price shall be computed in one or more of the following ways:as specified in the 
contract: 

A. by agreement on a fixed-price adjustment before commencement B performance or as soon 
thereafter as practicable; 

B. by unit prices specified in the contract or subsequently agreed upon by the parties; 

C. by the costs attributable to the events or conditions a as specified in the contract or subse- 
quently agreed upon by the parties; 

D. by a provision for both upward and downward revision of stated contract price upon the 
occurrence of specified contingencies if the contract.is for commercial items sold in substantial 
quantities to the general public with prices based upon established catalogue or list prices in a 
form regularly maintained by the manufacturer or vendor and published or otherwise available 
for customer inspection. In the event of revision of the stated,contract price, the contract file shall 
be promptly documented by the state purchasing agent or central purchasing office; 

E. in such other manner as the contracting parties may mutually agree; or 
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PROCUREMENT 


13-1-174 


F. in the absence of agreement by the parties, by a unilateral determination reasonably com- 
puted by the state agency or a local public body of the costs attributable to the events or conditions. 


History: Laws 1984, ch. 65, § 144; 1987, ch. 348, § 18. 


13-1-172. Right to protest. 


Any bidder or offeror who is, aggrieved in connection with a solicitation or award of a contract 
may protest to the state purchasing agent or a central purchasing office. The protest shall be sub- 
mitted in writing within fifteen calendar days after knowledge of the facts or occurrences giving 


rise to the protest. 


History: Laws 1984, ch. 65, § 145; 1987, ch. 348, § 19. 
ANNOTATIONS 


Appellate review of administrative protest. — A 
protest of the award of a contract for a campus electri- 
cal distribution upgrade project complied with the pro- 
cess outlined in the Procurement Code [Sections 13-1- 
28 through 13-1-199 NMSA 1978] to protest a decision 
by protesting to the state purchasing agent or a central 
purchasing office (§ 13-1-172), who were given authority 
to resolve protests pursuant to § 13-1-174, and therefore 
constituted an administrative tribunal whose decision 
was appealable, as provided by § 13-1-183, pursuant to 
the provisions of § 39-3-1,1, State ex rel. ENMU Regents v, 
Baca, 2008-NMSC-047, 144 N.M. 530, 189 P.3d 663. 

Adequate legal remedy. — The Procurement Code 
[Sections 13-1-28 through 13-1-199 NMSA 1978] provides 
an adequate legal remedy to disappointed bidders by giv- 
ing them the right to protest pursuant to § 13-1-172 and 
the statutory remedy of judicial review pursuant to § 13- 
1-183, State ex rel. Educ. Assessments Sys., Inc. v. Coop. 
Educ. Servs. of N.M., 1993-NMCA-024, 115 N.M. 196, 848 
P.2d 1123. 

An important goal of the Procurement Code 


[Sections 13-1-28 through 13-1-199 NMSA 1978] is that |. 


protests are to be made and resolved quickly and in fur- 
therance of protecting the public fisec and-of assuring 


13-1-173. Procurements after protest. 


the fairness of the procurement process, James Hamil- 
ton Constr. Co. v. State ex rel. State Highway & Transp. 


Dep't, 2003-NMCA-067, 133 N.M. 627, 68 P.3d 173; cert. 


quashed, 82 P.3d 534. 

Triggering event. — It is clear from both this. sec- 
tion and related regulations that the triggering event 
for the 15-day protest period is the knowledge of facts or 
occurrences giving rise to the protest during the entire 
procurement process, regardless. of whether the protes- 
tant is protesting the solicitation, bid, or award process, 
James Hamilton Constr, Co.,v. State ex rel. State Highway 
& Transp. Dep't, 2003-NMCA-067, 133 N.M. 627,:68 P.3d 
173; cert, quashed, 82 P.3d 534. 

Knowledge. — This section does not limit knowledge 


- of the facts to actual knowledge, but rather "knowledge" 


in this section can properly be construed as construc- 
tive as well as actual knowledge. James Hamilton Con- 
str. Co. v. State ex rel. State Highway & Transp. Dep't, 


_ 2008-NMCA-067, 133 N.M. 627, 68 P.3d 178; cert. quashed, 


82 P.3d 534, 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Works and Contracts § 88; 144 to 146. 
Standing of disappointed bidder on public contract to 
seek damages under 42 U.S.C.S, § 1983 for public authori- 


ties' alleged violation of bidding procedures, 86 A.L.R. Fed. 


904, 


In the event of a timely protest under Section 145 [13-1-172 NMSA 1978] of the Procurement Code, 
the state purchasing agent or a central purchasing office shall not proceed further with the procurement 
unless the state purchasing agent or a central purchasing office makes a determination that the award of 
the contract is necessary to protect substantial interests of the state agency or a local public body. 


History: Laws 1984, ch. 65, § 146. 
ANNOTATIONS 


An important goal of the Procurement Code 
[Sections 13-1-28 through 13-1-199 NMSA 1978] is that 
protests are to be made and resolved quickly and in 


furtherance of protecting the public fisc and of assuring 


the ‘fairness of the procurement process. James Hamil- 


ton Constr. Co. v, State ex rel. State Highway & Transp. 
Dep't, 2003-NMCA-067, 133 N.M. 627, 68 P.3d.173; cert. 
quashed, 82 P.3d 534, 


13-1-174. Authority to resolve protests. 


The state purchasing agent, a central purchasing office or a designee of either shall have the 
authority to take any action reasonably necessary to resolve a protest of an aggrieved bidder or 
offeror. This authority shall be exercised in accordance with regulations promulgated by the secre- 
tary, a local public body or a central purchasing office which has the authority to issue regulations 
but shall not include the authority to award money damages or PURORAGYS. fees. 
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History: Laws 1984, ch. 65, § 147; 1987, ch. 348, § 20. ‘constituted an administrative tribunal whose decision 
ned was appealable, as provided by § 13-1-183, pursuant. to 
ANNOTATIONS the provisions of § 39-3-1.1. State ex rel. ENM U Regents v. 


Baca, 2008-NMSC-047, 144 N.M. 530, 189 P.3d 663. 


Appellate review of administrative protest. — A ope importants gent tof the Waroelmemant’ Codeilie- 


protest of the award of a contract for a campus electri- : , 
cal distribution upgrade project complied with the pro- tions 13-1-28 through 13-1-199 NMSA 1978] is that protests 


cess outlined in the Procurement Code [Sections 13-1- are to be made and resolved quickly and in furtherance of pro- 


28 through 13-1-199 NMSA 1978] to protest a decision tecting the public fixe apd of oering the fpiznece of the By 
by protesting to the state purchasing agent or a central curement process. James Hamilton Constr Co. v, State ex re 


: ‘ ‘ State Highway & Transp. Dep't, 2003-NMCA-067, 133 N.M. 
purchasing office (§ 13-1-172), who were given authority 
to resolve protests pursuant to § 13-1-174, and therefore 627, 68 P.3d 173; cert. quashed, 82 P8d 534, 


13-1-175. Protest; determination. 


The state purchasing agent, a central purchasing office or a designee of either shall promptly 
issue a determination relating to the protest. The determination Paar 

A. state the reasons for the action taken; and 

B. inform the protestant of the right to judicial review of the determination pursuant to Sec- 
tion 156 [13-1-183 NMSA 1978] of the Procurement Code. 


History: Laws 1984, ch. 65, § 148. are to be made and resolved quickly and in furtherance of 
protecting the public fisc and of assuring the fairness of the 

ANNOTATIONS procurement process. James Hamilton Constr, Co. v. State ex 

An important goal of the Procurement Code [Sec- rel, State Highway & Transp.Dep't, 2003-NMCA-067, 133 


tions 18-1-28 through 13-1-199 NMSA 1978] is that protests N.M, 627, 68 P.3d 173; cert. quashed, 82 Pad 534. 


13-1-176. Protest; notice of determination. 


A copy of the determination issued under Section 148 [13-1-175 NMSA 1978] of the Procure- 
ment Code shall immediately be mailed to the protestant and other bidders or offerors involved in 
the procurement. 


History: Laws 1984, ch. 65, § 149, 


13-1-177. Authority to suspend or debar. 


A. The state purchasing agent or a central purchasing office, after consultation with the using 
agency, may suspend a person from consideration for award of contracts if the state purchasing 
agent or central purchasing office, after reasonable investigation, finds that a person has engaged 
in conduct that constitutes cause for debarment pursuant to Section 13-1-178 NMSA 1978. 

B. The term of a suspension pursuant to this section shall not exceed three months; however, 
if a person, including a bidder, offeror or contractor, has been charged with a criminal offense that 
would be a cause for debarment pursuant to Section 13-1-178 NMSA 1978, the suspension shall 
remain in effect until the criminal charge is resolved and the person is debarred or the reason for 
suspension no longer exists. 

C. The state purchasing agent or a central purchasing office, after reasonable notice to the 
person involved, shall have authority to recommend to the governing authority of a state agency or 
a local public body the debarment of a person for cause from consideration for award of contracts, 
other than contracts for professional services. The debarment shall not be for a period of more 
than three years. The authority to debar shall be exercised by the governing authority of a state 
agency or a local public body in accordance with rules that shall provide for reasonable nouve and 
a fair hearing prior to debarment. pos 

D. As used in this section, the terms "person", "bidder", Pre and "contractor" jet prin- 
cipals, officers, directors, owners, partners and managers of the person, bidder, offeror or contractor. 


History: Laws 1984, ch. 65, § 150; 2013, ch. 41, § 2. - violations and criminal offenses; added Subsections A and 


The 2013 amendment, effective June 14, 2013, au-' B; in the first sentence of Subsection C, deleted "business" 
thorized suspension based on charges of civil violations and added "person", in the second sentence, after "three 
and criminal offenses that are causes for debarment; pro- © years", deleted "and a suspension shall not ‘exceed three 
vided the periods of suspension based on charges of civil months", and in the third sentence, after "authority to 
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debar", deleted "or suspend", after "in accordance with", . 
deleted "regulations which" and added "rules.that", and 


after "hearing prior to", deleted "suspension or"; and 
added Subsection D. 


13-1-178. Causes for debarment or suspension; time limit. 


A. The causes for debarment or suspension occurring within three years of the date final action 
on a procurement is taken include but are not limited to the following: 

(1) criminal conviction of a bidder, offeror or contractor for commission. of a criminal of- 
fense related to obtaining unlawfully or attempting to obtain a public or private contract or sub- 
contract, or related to the unlawful performance of such contract or subcontract; 

(2) civil judgment against a bidder, offeror or contractor for a civil violation related to ob- 
taining unlawfully or attempting to obtain a public or private contract or subcontract, or related to 
the unlawful performance of such contract or subcontract; 

(8) conviction of a bidder, offeror or contractor under state or federal statutes related to 
embezzlement, theft, forgery, bribery, fraud, falsification or destruction of records, making false 
statements or receiving stolen property or for violation of federal or state tax laws; 

- (4) ‘conviction ofa bidder, offeror or contractor under state or federal antitrust statutes 
relating to the submission of offers; 

(5) criminal conviction against a bidder, offeror or contractor for any other offense related 
to honesty, integrity or business ethics; 

(6) civil judgment against a bidder, offeror or contractor for a civil violation related to hon- 
esty, integrity or business ethics; 

(7) civil judgment against a bidder, offeror or contractor pursuant to the Unfair Practices 
Act [Chapter 57, Article 12 NMSA 1978); 

(8) violation by a bidder, offeror or contractor of contract provisions, as set forth in this 
paragraph, of a character that is reasonably regarded by the state purchasing agent or a central 
purchasing office to be so serious as to justify suspension or debarment action, including: 

(a) willful failure to perform in accordance with one or more contracts; or 

(b)  ahistory of failure to perform or of unsatisfactory performance of one or more con- 
tracts; provided that this failure or unsatisfactory performance has occurred within a reasonable 
time preceding the decision to impose debarment; and provided further that failure to perform or 
unsatisfactory performance caused by acts beyond the control of the contractor shall not be consid- 


ered to be a basis for debarment; 


(9) any other cause that the state purchasing agent or a central purchasing office deter- 
mines to be so serious and compelling,as to affect responsibility as a contractor; or 
(10) for a willful violation by a bidder, offeror or contractor of the provisions of the Procure- 


ment Code. 


B. As used in this section, the terms "bidder", 


"offeror" and "contractor" include principals, of- 


ficers, directors, owners, partners and managers of the bidder, offeror or contractor. 


History: Laws 1984, ch. 65, § 151; 2013, ch. 41, § 3. 

The 2013 amendment, effective June 14, 2013, added 
additional causes for debarment or suspension; in Subsec- 
tion A, in the introductory. sentence, after "within three 
years of", added "the date final action on" and after "ac- 
tion on a procurement", added "is taken"; in Paragraph 


(1) of Subsection A, at the beginning of the sentence, +. 


added "criminal", after "related to obtaining", added "un- 
lawfully", after "subcontract, or", deleted "in" and added 
"related to", and after "related to the", added "unlawful"; 
added Paragraph (2) of Subsection A; in Paragraph (3) 
of Subsection A, after "federal statutes", deleted "of' and 
added "related to", after "bribery", added "fraud", after 


"destruction of records", deleted "or" and added "making 
false statements or" and after "receiving stolen property", 
added "or-for violation of federal or state tax laws"; in 
Paragraph (4) of Subsection A, after "antitrust statutes", 
deleted "arising out of" and added "related to" and after 


“"submission of", deleted "bids or proposals" and added "of- 


fers"; added Paragraphs (5) through (7) of Subsection A; in 
Subparagraph (a) of Paragraph (8) of Subsection A, after 

"one or more contracts", deleted "provided that this failure 
has occurred within a ‘reasonable time preceding the deci- 
sion to impose debarment"; in Paragraph (9) of Subsection 
A, after "any other cause", deleted "occurring within three 
years of a procurement"; and added Subsection B, 


13-1-179.. Debarment or suspension; determination. 


The governing authority of a state agency or a local public body shall issue a written determina- 
tion to debar or suspend. The determination shall: 
A. state the reasons for the action taken; and 
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B. inform the debarred or suspended business involved of its rights to judicial review pursuant 
to Section 156 [13-1-183 NMSA 1978] of the Procurement Code. 


History: Laws 1984, ch. 65, § 152." 


13-1-180. Debarment or suspension; notice of determination. " 


A copy of the determination made pursuant to Section 13-1-179 NMSA 1978 shall be: © 

A. mailed to the last known address on file with the state purchasing agent or central purchas- 
ing office, by first class mail, within three business days, after i issuance of the written determina- 
tion; or 

B. transmitted electronically within three busitiess days after i issuance of the written determi- 
nation. 


History: Laws 1984, ch. 65, § 153; 2013, ch. 41, § 4. pursuant to", after "Section", deleted "152 of the Procure- 


The 2018 amendment, effective June 14, 2013, autho- ment Code" and added-"13-1-179 NMSA-1978" and after 
rized notice of debarment or suspension to be sent by mail "shall", deleted "immediately be mailed tothe debarred or 
or electronic transmission; in the introductory sentence, suspended business" and added "be"; and. added Subsec- 
after "determination", deleted "under" and added "made tons A and B. 


13-1-180.1. Continuation of current contracts; restrictions on | 
subcontracting. 


A. Notwithstanding the debarment, suspension or proposed debarment of a person, a state 
agency or local public body may continue contracts or subcontracts in existence at the time that 
the person is debarred, suspended or proposed for debarment unless the governing authority of 
the state agency or local public body directs otherwise. 

B. Unless the governing authority of a state agency or local public body issues‘a written de- 
termination based on compelling reasons holding otherwise, a person that has been debarred or 
suspended or whose debarment has been proposed shall not, after the date that the person is de- 
barred, suspended or proposed for debarment: 

(1) incur financial obligations, including those for materials, services and facilities, unless the 
person is specifically authorized to do so under the terms and conditions of the person's contract; or 

(2) extend the duration of the person's contract by adding new work, by exercising options 
or by taking other action. 

C. Unless pursuant to written authorization based on the compelling reasons of the governing 
authority of a state agency or local public body, the state purchasing agent or a central purchasing 
office shall not consent to enter a subcontract subject to the Procurement Code with a person that 
has been debarred, suspended or proposed for debarment. | 

D. Aperson that has entéred into a contract subject to the Procurement Code shall not subcontract 
with another person that has been debarred, suspended or proposed for debarment without the writ- 
ten authorization of the state purchasing agent or a central purchasing office. A person that wishes to 
subcontract with another person that has been debarred, suspended or proposed for debarment shall 
make a request to the applicable state agency or local public body that includes the following: 

(1) the name of the proposed subcontractor; | 

(2). information anus the Broponers subcontractoms s debarment, suspension or proposed de- 
barment; vs 

(3) the requester's cana a reasons for adaiads a SHEA with the proposed jt 
tractor; and 

(4) astatement of how the person will protect the interests of the state agency or local public 
body considering the proposed subcontractor's debarment, suspension or proposed debarment. 


History: Laws 2013, ch. 41, § 5. SEES - * Compiler's notes. — Laws 2013, ch: 41, § 5 was erro- 
Effective dates. — Laws 2013, ch. 41 contained noef- — neously compiled as 13-1-108.1 NMSA 1978, and has been 


fective date provision, but, pursuant to'N.M: Const., art. | recompiled as 13-1-180.1 NMSA 1978 by the compiler. 
IV, § 23, was effective June 14, 2013, 90 days after the |; i eciiprets wa ¢ nor 
adjournment of the legislature, 


1 
jigd 
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13-1-181. Remedies prior to execution of contract. 


_If prior to the execution of a valid, written contract by all parties and necessary approval au- 
thorities, the state purchasing agent or a central purchasing office makes a determination that a 
solicitation or proposed award of the proposed contract is in violation of law, then the solicitation 
or proposed award shall be canceled. 


History: Laws 1984, ch. 65, § 154; 2002, ch. 62, § 1. heading; and substituted "the execution of a valid, written 
The 2002 amendment, effective May 15, 2002, sub- contract by all parties and necessary approval authori- 
stituted "execution of contract" for "award" in the section ties" for "award" near the beginning of the section. 


13-1-182. Ratification or termination after execution of contract. 


If after the execution of a valid, written contract by all parties and necessary approval authori- 
ties, the state purchasing agent or a central purchasing office makes a determination that a solici- 
tation or award of the contract was in violation of law and if the business awarded the contract did 
not act fraudulently or in bad faith: 

A. the contract may be ratified, affirmed and revised to comply with law, provided that a deter- 
mination is made that doing so is in the best interests of a state agency or a local public body; or 

B. the contract may be terminated, and the contractor shall be compensated for the actual ex- 
penses reasonably incurred under the contract plus a reasonable profit prior to termination. 


History: Laws 1984, ch. 65, § 155; 2002, ch. 62, § 2. a contract" under this section. Renaissance Office, LLC v. 
The 2002 amendment, effective May 15, 2002, sub- ' Gen. Servs, Dep't, 2001-NMCA-066, 130 N:M. 723, 31 P.3d 
stituted "execution of contract" for "award" in the section 381, cert denied, 130 N.M. 713, 30 P.3d 1147 (now see 2002 
heading; substituted "the execution of a valid, written amendments to this section). 
contract by all parties and necessary approval authori- Revised determinations. — For the purposes of this 
ties" for "an award" near the beginning of the introductory © section, when a court rules that‘a central purchasing of- 
language; and substituted "the contractor" for "the busi- fice has erroneously determined that a contract award was 
ness awarded the contract" in Subsection B. lawful, the office shall be deemed to have entered a revised 
determination that the award was invalid, regardless of 
; ANNOTATIONS whether the court expressly orders the issuance of a new 
"Award of contract", — Selection of the top-ranked determination, Hamilton Roofing Co. v, Carlsbad Mun, Sch: 


lease offeror through the notice of award is an "award of Bad. of Educ., 1997-NMCA-053, 123 N.M. 434, 941 P.2d 515. 


13-1-183. Judicial review. 


All actions authorized by the Procurement Code [Sections 13-1-28 through 13-1-199 NMSA 
1978] for judicial review of a determination shall be filed pursuant to the provisions of Section 39- 
3-1.1 NMSA 1978. 


History: Laws 1984, ch. 65, § 156; 1998, ch. 55, § 24; Judicial review standard. — Judicial relief is avail- 
1999, ch. 265, § 24, able to the disappointed bidder when a municipality 
The 1999 amendment, effective July 1, 1999, substi- acts in an arbitrary and capricious manner and violates 
tuted "Section 39-3-1.1" for "Section 12-8A-1". the integrity of the Procurement Code [Sections 13-1-28 
The 1998 amendment, effective September 1, 1998, through 13-1-199 NMSA 1978]. Planning & Design Solu- 
rewrote this section to the extent that a detailed compari- tions v. City of Santa Fe, 1994-NMSC-112, 118 N.M. 707, 
son is impracticable. 885 P.2d 628. 
Common law action. — Nothing in the Procure- 
ANNOTATIONS ment Code [Sections 13-1-28 through 13-1-199 NMSA 


1978] precludes an unsuccessful bidder from bringing a 
common-law action to challenge the acts of a third party 
whose protest results in the rejection of the bidder's bid. 


Administrative protest appealable. — A protest of 
the award of a contract for a campus electrical distribu- 
tion upgrade project complied with the process outlined 


in the Procurement Code [Sections 13-1-28 through 13- Davis & Assocs., Inc. v. Midcon, Inc., 1999-NMCA-047, 127 
1-199 NMSA 1978] to protest a decision by protesting to N.M. 184, 978 P.2d 341. ; 

the state purchasing agent or a central purchasing office Damages awarded to bidder. — Reliance damages 
(§ 13-1-172 NMSA 1978), who were given authority to re- compensate the bidder's interest in being reimbursed 
solve protests pursuant to § 13-1-174 NMSA 1978, and for loss caused by reliance on the contract. New Mexico, 
therefore constituted an administrative tribunal whose therefore, joins other jurisdictions that in similar situa- 
decision was appealable, as provided by § 13-1-183 NMSA tions have awarded to a disappointed bidder the expenses 
1978, pursuant to the provisions of § 39-3-1.1. State ex rel, incurred in preparing and submitting a bid. Planning & 
ENMU Regents v. Baca, 2008-NMSC-047, 144 N.M. 530, Design Solutions v, City of Santa Fe, 1994-NMSC-112, 118 
189 P.3d 663. N.M. 707, 885 P.2d 628. 
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Exclusivity of remedy. — The Procurement Code 
[Sections 13-1-28 through 18-1-199 NMSA 1978] does 
not expressly or impliedly authorize any private right of 
action for disappointed offerors, since Section 13-1-183 
provides an adequate legal remedy. State ex rel. Educ. As- 
sessments, Sys. v. Coop. Educ, Servs. , 1993-NMCA-024, 115 
N.M. 196, 848 P.2d 1123. 


PUBLIC PURCHASES AND PROPERTY 


13-1-188 


Jurisdiction to review. — The court lacked jurisdic- 
tion to review a purported settlement agreement between 
a bidder and an incorporated electric cooperative since 
an incorporated electric cooperative is neither a state 
agency nor a local public body and the Procurement Code 
[Sections 13-1-28 through. 18-1-199 NMSA 1978]. there- 
fore does not apply to it. Fratello v. Socorro Elec. Corp., 


1988-NMSC-058, 107 N.M. 378, 758 P.2d 792. 


13-1-184. Assistance to small business; policy. 


It shall be the policy of this state to encourage small businesses to do business with state agen- 
cies and local public bodies. 


History: Laws 1984, ch. 65, § 157. 


13-1-185. Assistance to small business; duties of the state purchasing agent. 


A. . The state purchasing agent shall issue publications designed to assist small businesses in 
learning how to do business with the state agencies and local public bodies. 

B. The state purchasing agent shall compile, maintain and make available source lists of small 
businesses for the purpose of encouraging procurement by the state agencies and local public bod- 
ies from small businesses. 

C. The state purchasing agent and central purchasing offices shall take all reasonable action 
to ensure that small REIRUREEBES are sabiaitedt on each procurement for which they. appear to be 
qualified. 

D. The state mupchasttis agent shall develop training programs to assist small businesses in 
learning how to do business with the state agencies and local public bodies. 

E. The state purchasing agent or a central purchasing office may make special provisions for 
progress payments as such office or officer may deem reasonably necessary to encourage procure- 
ment from small businesses in accordance with regulations promulgated by the secretary or a 
central purchasing office with authority to issue regulations, 


Cross references. — For adoption of rules and regula- 
tions by secretary of general services s department, ; see 9- 
17-5 NMSA 1978. 


History: Laws 1984, ch. 65, § 158. 


13-1-186. Assistance to small business; bid bonds; reduction. 


The state purchasing agent or central purchasing office may reduce bid bond, performance bond 
or payment bond requirements authorized by the Procurement Code [Sections 13-1-28 iguah 13- 
1-199 NMSA 198) te encourage procurement from small businesses. 


History: Laws 1984, ch, 65, § 159. 


13-1-187. Small business; report to the legislature. 


The state purchasing agent shall annually, before January 1, report in writing to the legislature 
concerning the awarding of state contracts to small businesses during the preceding fiscal year. 


History: Laws 1984, ch. 65, § 160. 
13-1-188. Public acquisition of American-made motor vehicles required. 
A state agency shall only acquire motor vehicles assembled in North America except for gas- 
electric hybrid-vehicles until these vehicles are assembled in North America; provided that this 


section shall not apply to motor vehicles used for law enforcement purposes. For‘the purposes of 
this section, "motor vehicle" means a light-duty vehicle under eight thousand five hundred pounds. 
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History: Laws,1984, ch. 65, § 161; 2002, ch. 32,.§ 1; 
2013, ch. 217, § 1. 

Cross references. — For acquisition of alternative fuel 
or gas-electric hybrid vehicles, see 13-1B-3 NMSA 1978. 

The 20138 amendment, effective’ June 14, 2013, ex- 
empted motorcycles used for law enforcement purposes; and 


PROCUREMENT 


13-1-191 


America", added", provided that this section shall not apply 
to motor vehicles used for law enforcement purposes". 

The 2002 amendment, effective July 1, 2002, substi- 
tuted "acquisition" for "purchases" in the section heading; 
and rewrote the section, which formerly read: "Any state 
agency shall only purchase cars and trucks assembled in 


in the first sentence, after "vehicles are assembled in North North America". ; 


13-1-189. Procurements pursuant to the Corrections Industries Act. 


A. All state agencies shall purchase and all local public bodies may purchase items of tangible 
personal property and services offered pursuant to the provisions of the Corrections Industries Act 
[33-8-1 through 33-8-15 NMSA 1978]. > 

B. The corrections industries commission shall prepare a catalogue containing an accurate and 
complete description of all items of tangible personal property and services available. A copy of the 
catalogue shall be provided to each state agency and local public body, The catalogue shall contain 
an approximate time required for delivery of each item of tangible personal property and service. 

C. The state purchasing agent or a central purchasing office shall purchase available items of 
tangible personal property and services from the catalogue unless a determination is made that: 

(1) an emergency exists requiring immediate action to procure the items of tangible per- 
sonal property or service; 

(2) the specifications for the items of tangible personal property or service, including qual- 
ity, quantity and delivery requirements, cannot be met within a reasonable time by the corrections 
department; or 

(3) the price to be paid to the corrections department for the items of tangible personal 
property or service is higher than the bid price of comparable items of tangible personal property 
or services. 


Cross references. — For powers and duties of correc- 


History: Laws 1984, ch, 65, § 162; 1987, ch. 5, § 1. 
PRE 5 tions industries commission, see 33-8-6 NMSA 1978. 


13-1-190. Unlawful employee participation prohibited. 


A. Except as permitted by the University Research Park and Economic Development Act 
[Chapter 21, Article 28 NMSA 1978] or.the New. Mexico. Research Applications Act [53-7B-1 
through 53-7B-10 NMSA 1978], it. is unlawful for any state agency or local public body employee, 
as defined in the Procurement. Code [Sections 13-1-28 through 13-1-199 NMSA°1978] , to. partici- 
pate directly or indirectly in a procurement when the employee knows that the employee or any 
member of the. employee's, immediate family has.a financial interest in the business seeking or 
obtaining a contract. 

B. An employeejor any member of an employee’ s AN os family pss holds a financial inter- 
est in a disclosed blind trust shall not be deemed to have a financial interest with regard to mat- 
ters pertaining to that trust. 


History: Laws 1984, ch. 65, § 163; 1989, ch. 264, § 27; 
2009, ch. 66, § 12. 

The 2009 amendment, effective April 2, 2009, in Sub- 
section A, added "and Economic Development Act" after 
"University Research Park" and added "or the New Mex- 
ico Research Quinwiwe Act". 


ANNOTATIONS 


Am. Jur. 2d, ALR. and C.J.S. references. — 64 Am. 
Jur. 2d Public Works and Contracts § 25, 
72 Supp. C.J.S. Public Contracts $5. 


13-1-191. Bribes; gratuities and ine oke: contract reference required. 


- All contracts and solicitations therefor shall contain reference to the criminal TW prohibiting 
bribes, gratuities and kickbacks: 


History: Laws 1984, ch. 65, § 164. ; 
Cross references. — For bribery of nehiic officer or 
public employee, see 30-24-1 NMSA 1978. 


For demanding or receiving bribe by: public officer or 
public employee, see 30-24-2 NMSA 1978. 

For soliciting or receiving illegal kickback, see 30-41-1 
to 30-41-38 NMSA 1978. 
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13-1-191.1. Campaign contribution disclosure and prohibition. 


A: This section applies to prospective contractors with the state or a local public body. 

B.. A prospective contractor subject to this section shall disclose all campaign contributions given 
by the prospective contractor or a family member or representative of the prospective contractor to 
an applicable public official of the state or a local public body during the two years prior to the date 
on which a proposal is submitted or, in the case of a sole source or small purchase contract, the two 
years prior to the date on which the contractor signs the contract, if the aggregate total of contribu- 
tions given by the prospective contractor or a family member or representative of the prospective 
contractor to the public official exceeds two hundred fifty dollars ($250) over the two-year period. 

C. The disclosure shall indicate the date, the amount, the nature and the purpose of the contri- 
bution. The disclosure statement shall be on a form developed and made available electronically 
by the department of finance and administration to all state agencies and local public bodies, The 
state agency or local public body that procures the services or items of tangible personal property 
shall indicate on the form the name or names of every applicable public official, if any, for which 
disclosure is required by a prospective contractor for each competitive sealed proposal, sole source 
or small purchase contract. The form shall be filed with the state agency or local public body as 
part of the competitive sealed proposal, or in the case of a sole source or small purchase contract, 
on the date on which the contractor signs the contract. ! 

D. A prospective contractor submitting a disclosure statement pursuant to this section who 

has not contributed to an applicable public official, whose family members have not contributed to 
an applicable public official or whose representatives have not contributed to an applicable public 
official shall make a statement that no contribution was made. 
__E. A prospective contractor or a family member or representative of the prospective contractor 
shall not give a campaign contribution or other thing of value to an applicable public official or the 
applicable public official's employees during the pendency of the procurement process or during 
the pendency of negotiations for a sole source or small purchase contract. 

F. A solicitation or proposed award for a proposed contract may be canceled pursdant to Sec- 
tion 13-1-181 NMSA 1978 or a contract that is executed may be ratified or terminated pursuant to 
Section 13-1-182 NMSA 1978 if: 

(1) a prospective contractor fails to siete a fully completed disclosure statement pursu- 
ant to this section; or 

(2) -a prospective contractor or family member or representative of the prospective contrac- 
tor gives a campaign contribution or other thing of value to an applicable public official or the ap- 
plicable public official's employees during the pendency of the abe ake process. 

G. As used in this section: hn 

(1) “applicable public official" means a person elected to an office or a person appointed to 
complete a term of an elected office, who has the authority to award or influence the award of the 
contract for which the prospective contractor is submitting a competitive sealed proposal or who 
has the authority to negotiate a sole source or small purchase contract that may be awarded with- 
out submission of a sealed competitive proposal; 

(2) "family member" means a spouse, father, mother, child, father-in-law, ot inGeee 
daughter-in-law or son-in-law of: 

(a) a prospective contractor, if the prospective contractor 1 is a natural person; or 
(b) an owner of a prospective - seamless 

(3) "pendency of the procurement process" means the time period commencing with the 
public notice of the request for proposals and ending with the award of the contract or the cancel- 
lation of the request for proposals; 

(4) "prospective contractor" means a person or business that is subject to the competitive 
sealed proposal process, set forth in the Procurement Code [Sections 13-1-28 through 13-1-199 
NMSA 1978] or is not required to submit a competitive sealed proposal because that person or 
business qualifies for a sole source or small purchase contract; and 

(5) "representative of the prospective contractor" means an officer or director of a corpo- 
ration, a member or manager of a limited liability corporation, a partner of a partnership or a 
trustee of a trust of the prospective contractor. 
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History: Laws 2006, ch. 81, § 1; 2007, ch. 234, § 2. disclosure of campaign contributions by prospective con- 


The 2007 amendment, effective July 1, 2007, amended tractors is required for competitive sealed proposals, sole 
Subsection C to require a state agency or local public source or small purchase contracts and added Subpara- 


body to indicate the applicable public officials for which graphs (a) and (b) of Paragraph (2) of Subsection G. 


13-1-192. Contingent fees prohibited. 


Itis unlawful for a person or business to be retained or for a business to retain a person or busi- 
ness to,solicit or secure a contract upon an agreement or understanding that the compensation is 
contingent upon the award of the contract; except for retention of bona fide employees or bona fide 
established commercial selling agencies for the purpose of securing business and persons or busi- 
nesses employed by a local public body which are providing professional services to the local public 
body in anticipation of the receipt of federal or state grants or loans. 


History: Laws 1984, ch. 65, § 165. 


13-1-193. Contemporaneous employment prohibited. 


It is unlawful for any state agency or local:public body employee who is participating directly 
or indirectly in the procurement process to become or to be, while such an employee, the employee 
of any person or business contracting with the governmental body by whom the employee 1 is em- 
ployed. 


History: Laws 1984, ch. 65, § 166. 


13-1-194. Waivers from contemporaneous employment and unlawful 
employee participation permitted. 


A state agency or a local public body may grant a waiver from unlawful employee participation 
pursuant to Section 163 [13-1-190 NMSA 1978] of the Procurement Code, or contemporaneous em- 
ployment pursuant to Section 166 [13-1-193 NMSA 1978] of the Procurement Code, upon making 
a determination that: 

A. the contemporaneous employment or financial interest of the employee has been publicly 
disclosed; 

B. the employee will be able to perignm his Bipepre pent functions without potuel or apparent 
bias or favoritism; and 

C, the employee participation is in the best interests of the state agency or a wy public body. 


History: Laws 1984, ch. 65, § 167. 


18-1-195; Use of confidential information prohibited. 


It is unlawful for any state agency or local public body employee or former employee knowingly 
to use confidential information for actual or anticipated personal gain or for the actual or antici- 
pated personal gain of any other person. 


‘History: Laws 1984, ch. 65, § 168. 


13-1-196. Civil penalty. 


Any person, firm or corporation that knowingly violates any provision of the Procurement Code 
is subject to a civil penalty of not more than one thousand dollars ($1,000) for each procurement 
in violation of any provision of the Procurement Code. The district attorney in the jurisdiction in 
which the violation occurs or the state ethics commission is empowered to bring a civil action for 
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the enforcement of any provision of the Procurement Code; provided that the’ commission may 
refer a matter for enforcement to the attorney general or the district attorney in the jurisdiction 
in which the violation occurred. Any penalty collected under the provisions of this section shall 
be credited to the general fund of the political subdivision in which the violation occurred and on 
whose behalf the suit was brought. 


History: Laws 1984, ch, 65, § 169; 2019, ch. 86, § 34, "The", deleted "attorney general or the", after "the viola- 


The 2019 amendment, effective July 1, 2019, autho- ' tion occurs", addéd “or the state ethics corhmiasioh”, and 
rized the state ethics commission to bring a civil action after "Procurement Code", added "provided that the ‘com- 
for the enforcement of any provision of the Procurement mission may refer a matter for enforcement to the attor- 
Code or to refer a matter for enforcement to the attor- ney general or the district attorney in the jurisdiction. i in 
ney general or the district attorney in the jurisdiction in which ie violation eth eae 


which the violation occurred; in the second sentence, after 


13-1-196.1. State ethics commission jurisdiction. 


The state ethics commission may investigate complaints against a contractor who has a contract 
with a state agency or a person who has submitted a competitive sealed proposal or competitive 
sealed bid for a contract with a state agency. The state ethics commission may impose the civil 
penalties authorized in Sections 13-1-196. through 13-1-198 NMSA 1978 oon me to the provi- 
sions of those sections. 


History: Laws 2019, ch. 86, § 33. Effective dates. — Laws 2019, ch, 86, § 41 made Laws 
2019, ch. 86, § 33 effective January 1, 2020. 


13-1-197. Recovery of value transferred or received; additional civil ( 
penalty. 


An amount equal to the value of anything transferred or received in violation ofthe provisions of 
the Procurement Code [Sections 13-1-28 through 13-1-199 NMSA 1978] by a transferor and trans- 
feree may be imposed as a civil penalty upon both the transferor and transferee. The civil penalty 
provided for in this section is imposed in addition but pursuant to the terms and conditions of Sec- 
tion 169 [18-1-196 NMSA 1978] of the Procurement Code. 


History: Laws 1984, ch. 65, § 170. 


13-1-198. Kickbacks; additional civil penalty. 


Upon a showing that a subcontractor made a kickback to a prime contractor or a higher-tier 
subcontractor in connection with the award of a subcontract or order thereunder, it is conclu- 
sively presumed that the amount thereof was included in the price of the subcontract or order and 
ultimately borne by the state agency or a local public body. An amount equal to the kickback is 
imposed as a civil penalty by the state agency or alocal:public body upon the recipient‘and upon 
the subcontractor making such kickbacks in addition but pursuant to Sti terms and pgs of 
Section 169 [13-1-196 NMSA 1978] of the Procurement po 


"History: Laws 1984, ch. 65, § 171. Cross references, '— For soliciting or receiving illegal 


kickbacks, bribes or rebates, see Chapter 30, Article 41 
NMSA 1978. 


13-1-199. Penalties. 


Any business or person that willfully violates the Procurement Code is Aailee of: 
A. a misdemeanor if the transaction involves fifty thousand dollars ($50,000) or less; or 
B.. a fourth degree felony if the transaction involves more than fifty thousand dollars ($50, 000). 


History: Laws 1984, ch. 65, § 172; 2013, ch. 40, § 5. {9 
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13-1A-1 PURCHASING DISCOUNTS 13-1A-4 


Cross references. — For sentencing for misdemean- "Penalties"; in the introductory sentence, after "person", 
ors, see 31-19-1 NMSA 1978. added "that willfully"; in Subsection A, after "misde- 

The 2018 amendment, effective June 14, 2013, in- meanor", added the remainder of the sentence; and added 
creased the penalties for violations of the Procurement Subsection B;* 
Code; in the title, deleted "Misdemeanor" and added 

Purchasing Discounts 

Sec. Sec. 
13-1A-1. Short title. 13-1A-4. Revision of bookkeeping and payment: proce- 
13-1A-2. Purpose. dures; reports of progress, 


13-1A-3. > Definition. 


This act [13-1A-1 to 13-1A-4 NMSA 1978] may be cited as the "Purchasing Discount Act", 


History: Laws 1983, ch, 164, § 1. 


13-1A-2. Purpose. 


The purpose of the Purchasing Discount Act is to effect certain economies in the operation of 
state government by requiring state agencies to establish bookkeeping and administrative proce- 
dures to accelerate payments to vendors for supplies and equipment so as to secure price discounts 
offered by such vendors for early payment of accounts. 


History: Laws 1983, ch. 164, § 2. 


13-1A-3. Definition. 


As used in the Purchasing Discount Act, "state agency" means agency, department, commission, 
board and institution of state government. ' 


History: Laws 1983, ch. 164, § 3. 


13-1A-4. Revision of bookkeeping and payment procedures reports of 
progress. 


A. Not later than July 1, 1986, each state agency shall review and revise its bookkeeping 
and vouchering procedures so as to effect accelerated payments to vendors for purchases. of 
supplies and equipment in order to secure for the state the largest available price discount of- 
fered by such vendors for early payment of accounts. On or before September 1 of each year, a 
progress report of the implementation of the provisions.of the Purchasing. Discount Act shall 
be submitted by each state agency to the department of finance and administration and to the 
legislative finance committee as an addendum to its budget request for the ensuing fiscal year. 

‘B. The department of finance and administration shall review its administrative procedures 
for payment of vouchers by state agencies for the purchase of supplies and equipment in order 
to effect revised procedures to secure the largest available price discounts offered by vendors for 
early payment of accounts. The department shall prescribe guidelines for state agencies to imple- 
ment the provisions of the Purchasing Discount Act. The department shall, annually by Decem- 
ber 15, submit a progress report to the legislature on the overall progress made by state agencies 
in implementing the procedures required by the Purchasing Discount Act. 


History: Laws 1983, ch. 164, § 4. 
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PUBLIC PURCHASES AND PROPERTY 


13-1B-3 


ARTICLE 1B 


Alternative Fuel Acquisition 


13-1B-1 

Sec. 

13-1B-1. Short title. 

18-1B-2. Definitions. 

13-1B-3. Acquisition of vehicles; exemptions. 

13-1B-4, Revolving loan fund created; administration. . - 


13-1B-1. Short title. 


Sec. 


* 13-1B-5. Revolving loan fund; loans made from the fund. 
' 13-1B-6, Loan program; duties of the department. 


13-1B-7, Repayment of loans to the fund. 


} 


Chapter 13, Article 1B NMSA 1978 may be cited as the "Alternative Fuel Acquisition Act". 


History: Laws 1992, ch. 58, § 1; 2002, ch. 32, § 2. 
The 2002 amendment, effective July 1, 2002, rewrote 


this act may be cited as the "Alternative Fuel Conversion 
Act". 


the section, which formerly read: "Sections 1 through 7 of 


13-1B-2. Definitions. 


As used in the Alternative Fuel Acquisition Act: 

A. "alternative fuel" means natural gas, liquefied petroleum gas, electricity, hydrogen, a fuel 
mixture containing not less than eighty-five percent ethanol or methanol, a fuel mixture contain- 
ing not less than twenty percent vegetable oil or a water-phased hydrocarbon fuel emulsion con- 
sisting of a hydrocarbon base and water in an amount” not less than’ twenty percent by volume of 
the total water-phased fuel emulsion; 

B. "conventional fuel" means gasoline or diesel fuel; 


"department" means the energy, minerals and natural resources department; 


"heavy duty vehicle" means a vehicle weighing more than twenty-six thousand pounds; 


C 
D. "fund" means the alternative fuel acquisition loan fund; 
E 
F 


"light duty vehicle" means a vehicle weighing not more than fourteen thousand pounds; . . 
G. "medium duty vehicle" means a vehicle weighing more than fourteen thousand pounds but 


not more than twenty-six thousand pounds; ‘and 


H. "political subdivision" means a county, municipality or school district. 


History: Laws 1992, ch. 58, § 2; 1994, ch. 130, § 1; 
1995, ch. 160, § 1; 1997, ch. 24, § 2; 1998, ch. 22, § 2; 
2002, ch. 32, § 3; 2018, ch. 53, § 1. 

The 2018 amendment, effective July 1, 2018, defined 
"heavy duty vehicle", "light duty vehicle", and Tee 
duty vehicle", and removed the definition of "vehicle" 


used in the Alternative Fuel Acquisition Act; added new . 


Subsections E through G and redesignated former Sub- 
section EF as Subsection’ H; and deleted: former Subsection 
F, which defined "vehicle". 

The 2002 amendment, effective July, ii 2002, substi- 


tuted "acquisition" for "conversion" in the section head-* 


ing and in Subsection D; added."a fuel mixture containing 
not less than twenty percent’ vegetable oil" in} Subsec- 
tion A; deleted former Subsection F, which read; "post- 
secondary institution’ means two- and four-year Pe 


post-secondary institutions; and"; and redesignated for- 
mer Subsection G as present Subsection F. 

The 1998 amendment, effective July. 1, 1998, substi- 
tuted "energy, minerals and natural resources” for "gen- 
eral services" in Subsection C. 

The 1997 amendment, effective June 20, 1997, added 
the language beginning "or a water-phased hydrocarbon" 
at the end of Subsection A, and made a minor stylistic 
change. 

The 1995 amendment, effective June 16, 1995, added 


subsection B, redesignated the remaining subsections 


accordingly, and inserted medium or heavy" preceding 
"duty" in Subsection G. 
The 1994 amendment, effective May 18, 1994, Rubatid 


tuted "or a" for "and" preceding "fuel mixture" in Subsec- 


tion A, inserted Subsection D, and redesignated the re- 
maining‘subsections accordingly: . 


13-1B-3. Acquisition of vehicles; vsschray suri o 


A. Seventy-five percent of light duty vehicles acquired in fiscal year 2003 and each fiscal year 
thereafter by the agencies and departments of state government and educational institutions 


shall be vehicles that: 
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13-1B-3 ALTERNATIVE FUEL ACQUISITION 13-1B-3 


(1) meet or exceed the corporate average fuel economy standards for vehicles issued by 
the national highway isaeee aban safety administration of the United States department of 
transportation; 

(2) are hybrid vehicles; : 

(3) are capable of operating on alieraaite fuel with soap bi-fuel capability or dedicated 
engine configurations; or 

(4) are plug-in electric vehicles. | , 

B. Certified law enforcement pursuit vehicles and emergency light duty vehicles are exempt 
from the provisions of the Alternative Fuel Acquisition Act. The department may exempt addi- 
tional light duty vehicles from the requirements of Subsection A of this section upon demonstra- 
tion by the acquiring entity that: 

(1) avehicle that meets the corporate average fuel economy standards is not suitable for 
its intended use or is unavailable from an original vehicle manufacturer; 

(2) ‘alternative fuels are unavailable at a cost within fifteen percent of the cost of conven- 
tional fuel within the normal driving range of these vehicles; or 

(3) avehicle suitable for its intended use and capable of operating on alverhativs fuel ora 
gas-electric hybrid is not available from an original equipment manufacturer.: 

C. Equipment and installation procedures shall conform to all ae state and federal 
safety and environmental regulations and standards. 

D. The agencies and departments of state government, political subdivisions and educational 
institutions may submit loan applications to the department to acquire loans to facilitate the ac- 
quisition of their vehicles. 

E. Agencies and departments of state government and educational institutions shall provide to 
the department by September 1, 2003 and by September 1 of each year thereafter the total num- 
ber of light duty vehicles acquired in the preceding fiscal year and the number of those light duty 
vehicles that meet the requirements of Paragraphs (1) through (4) of Subsection A of this section 
and the make, model, fuel or power type of and corporate average fuel economy rating for each of 
those vehicles. 


History: Laws 1992, ch. 58, § 3; 1994, ch. 130, § 2; Subsection A, which set out the schedule for agencies and 
1995, ch. 160, § 2; 2002, ch. 32, § 4; 2009, ch. 110, § 1; departments of state government and post-secondary in- 
2018, ch. 53, § 2. stitutions to convert vehicles purchased or leased after 

Cross references. — For provision requiring public May 20, 1992 from gasoline to alternative fuel; rewrote 
acquisition of American-made motor vehicles, with gas- former Subsection B, which read: "The agencies and de- 
electric hybrid exception, see 13-1-188 NMSA 1978. partments of state government and the post-secondary in- 

The 2018 amendment, effective July 1, 2018, revised stitutions may convert their vehicles to bi-fuel capability 
the weight of vehicles that state agencies, departments of or to dedicated engine configurations" as present Subsec- 
state government, and educational institutions may pur- tion A and redesignated the following subsections accord- 
chase pursuant to this section, and revised the weight of ingly; substituted "acquiring entity" for "purchasing en- 
certain vehicles that are exempt from the provisions of the tity” in Subsection B; substituted "within fifteen percent 
Alternative Fuel Acquisition Act; in Subsection A, after of" for "approximately equivalent to" in Paragraph B(1); 
"Seventy-five percent of", added “light duty"; in Subsec- deleted former Paragraphs B(2) and B(3), which provided 
tion B, after "emergency", added "light duty", and after exemptions from the provisions of the Alternative Fuel 
"exempt additional",added "light duty";and in Subsection Conversion Act if the conversion payback period: was too 
E, after "total number of", added "light duty", and after long to be economically feasible or if the conversion of a 
"the number of those", added "light duty"... vehicle would hamper or interfere with its intended use; 

The 2009. amendment, effective June 19, 2009, in added present Paragraph B(2); substituted "educational" 
Subsection A, after "vehicles, that" deleted "are capable for "post-secondary" in Subsection ‘D; and added Subsec- 
of operating on alternative fuel or",.added Paragraph (1), tion E. 
in Paragraph (2) deleted "gas-electric' before."hybrid ve- The 1995 amendment, effective June 16, 1995, in Sub- 
hicles", and added, Paragraph.(4); in Subsection B, added section A, substituted "May 20, 1992" for "the éffective 
Paragraph (1); and in Subsection EH, after "those vehicles date ofthe Alternative Fuel Conversion Act" and: made 
that" deleted "are capable of operating on alternative fuel minor stylistic changes in Paragraphs (1) and (2); and in 
or that are gas-electric hybrid vehicles" and added "meet Subsection C, inserted "Certified" and "pursuit vehicles" 
the requirements of Paragraphs (1) through (4) of Subsec- in the first sentence, redesignated the language begin- 
tion A of this section", after "fuel" added "or power", after ning with "alternative fuels" as Paragraph (1), substituted 
"type of" added "and corporate average fuel economy rat-" "conventional fuel" for "gasoline" therein, and added Para- 
ing for", and after "each of" deleted "the alternative fuel or graphs (2) and (8). 
gas-electric hybrid". . The 1994 amendment, effective May 18, 1994, deleted 

The 2002 amendment, effective July 1, 2002, substi- _'transportation" following "alternative" in the second sen- 
tuted "acquisition" for "conversion" in the section head- tence of Subsection C,and inserted. "political subdivisions" 
ing and in present Subsections B and D; deleted former in Subsection E. 
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13-1B-4. Revolving loan fund created; administration. 


A. The "alternative fuel acquisition loan fund" is created in the state treasury as a revolving 
loan fund. The department shall administer the fund and make loans from ‘be fund in accordance 
with the Alternative Fuel Acquisition Act. | 

B. The fund shall consist of earnings on balances in the fund, receipts eo the repayment of 
loans made pursuant to the Alternative Fuel Acquisition Act and appropriations made by the leg: 
islature. 

C. The fund balance shall not exceed five million dollars ($5,000 000), and any balance in the 
fund of five million dollars ($5,000,000) or less shall not revert to the general fund at the end of 
any fiscal year. Interest on cash balances and repayment of loans.in excess of the amount neces- 
sary to maintain the fund balance at five million dollars ($5,000,000) shall be depostten) in the 
general fund. 

D. Administrative costs of the fund shall be paid by the department until interest revenues in 
the fund are sufficient to cover administrative costs, at which time administrative costs may be 
paid from the fund. 

E. Expenditures from the fund shall be enareen by loan documents evidencing the intent of 
the borrower to repay the loan. The original loan documents shall be filed with the sepayanent of 
finance and administration, and a copy shall be filed with the department. 


The 2002 amendment, effective July 1, 2002, substi- 
tuted "acquisition" for "conversion" in three places in Sub- 
sections A and B. 


History: Laws 1992, ch. 58, § 4; 2002, ch. 32, § 5. 


13-1B-5. Revolving loan fund; loans made from the fund. 


A. Money available in the fund may be loaned by the department to reimburse the expenses 
incurred in acquiring vehicles of the agencies and departments of state government, political sub- 
divisions and educational institutions from gasoline to alternative fuel. 

B. Astate agency or department, a political subdivision or an educational institution to which 
a loan is made shall demonstrate the ability to pay back the loan within seven years of the date 
that its vehicles are acquired. 

C. Use of the fund shall be limited to purchases of light duty, medium duty or heavy duty ve- 
hicles that use natural gas, liquified petroleum gas, electricity or hydrogen. 

D, The maximum amount loaned to acquire a vehicle shall not exceed the actual incremental 
cost of acquiring the vehicle or: 

(1). five thousand dollars ($5,000) for a light duty vehicle; 

(2) ten thousand dollars ($10,000) for a medium duty vehicle; or 
(3) twenty thousand dollars ($20,000) for a heavy duty vehicle. 


History: Laws 1992, ch. 58, § 5; 1994, ch. 130, § 3; 
2002, ch. 32, § 6; 2018, ch. 53, § 3. 

The 2018 amendment, effective July 1, 2018, defined 
the types of vehicles that are eligible for purchase through 
the alternative fuel acquisition loan fund, and changed 
the amounts that may be loaned to acquire a vehicle 
through the fund; added a new Subsection C and redesig- 
nated former Subsection C as Subsection D; and in Sub- 
section D, after "exceed the actual", added "incremental", 
after "acquiring the vehicle or", deleted "three thousand 


‘dollars ($3,000), whichever is less", and added nein 


D(1) through D(8), 

The 2002 amendment, effective July 1, 2002, walisti 
tuted "acquire", or variants thereof for "convert" through- 
out the section and substituted "educational institution" 
for "post-secondary institution" in Subsections:A and B. 

The 1994 amendment, effective May 18, 1994, in- 
serted "political subdivisions" in Subsection A and "politi- 
cal subdivision" in Subsection B. 


13-1B-6. Loan program; duties of the department. 


A... The department shall: 


'(1) administer the provisions of the Alternative Fuel Acquisition Act, except that the pro- 
visions of Section 13-1B-3 NMSA 1978 shall be administered by the commission on higher educa- 
tion and the state department of public education for their respective programs; 
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13-1B-7 STATE USE ACT 13-1C-1 
(2) establish a program to make loans to the agencies and departments of state govern- 
ment, political subdivisions and educational institutions, individually or jointly, to facilitate the 


acquisition of vehicles of the agencies and departments of state government, political subdivisions 


and educational institutions in accordance with the Alternative Fuel Acquisition Act; 
(3) review, evaluate and approve or reject all loan applications submitted to obtain loans 


from the fund; 


(4) submit an annual report to the governor and the legislature evaluating the status and 
the effectiveness of the Alternative Fuel Acquisition Act; and 
(5) -have an annual audit performed on the administration of the fund. 
B. The department shall adopt rules and regulations necessary to carry out the purposes of the 
Alternative Fuel Acquisition Act, including rules and regulations governing: 
(1) the procedures and format for submitting loan applications to the department to ob- 


tain a loan from the fund; 


(2) the criteria to review, evaluate and approve loan applications; 
(3) the procedure to determine the distribution of money in the fund; and 
(4) the procedure to determine and notify an applicant of the progress on a loan application. 


History: Laws 1992, ch. 58, § 6; 1994, ch. 130, § 4; 
2002, ch. 82, § 7. 

The 2002 amendment, effective July 1, 2002, substi- 
tuted "acquisition" for "conversion" throughout.the sec- 
tion; inserted "and the state department of public edu- 
cation” in Paragraph A(1); and substituted "educational 


institutions" for "post-secondary institutions" in two 
places in Paragraph A(2). 

The 1994 amendment, effective May 18, 1994, substi- 
tuted "13-1B-3 NMSA 1978" for "3 of that. act" in Para- 
graph A(1) and inserted "political subdivisions" twice in 
Paragraph A(2). 


13-1B-7. Repayment of loans to the fund. 


A. When developing the repayment schedule for loans from the fund, the department shall 
consider the projected savings from alternative fuel. 

B. The department of finance and administration shall collect and account for the loans made 
from the fund, and it shall have custody of all of the original loan documents, including all notes 
and contracts evidencing the amounts owed to the fund. 

C. Loans shall be made for a period of time not to exceed seven years, with an annual inter- 
est rate of zero percent. A loan shall be repaid in equal annual installments, with the first annual 
installment due within one year of the date on which the loan is issued. ; 


D. Loans shall be made only for eligible items. 


History: Laws 1992, ch. 58, § 7; 2002, ch. 82, § 8; 
2018, ch. 583, § 4. 

The 2018 amendment, effective July 1, 2018, reduced 
the interest rate on loans from the alternative fuel acqui- 
sition loan fund to zero; and in Subsection C, after "annual 
interest rate of", deleted "five" and added "zero". 


The 2002 amendment, effective July 1, 2002, deleted 
"conversion to" before "alternative fuel" in Subsection A 
and substituted "amounts owed:to" for "indebtedness of" 


- near the end of Subsection B.. 


ARTICLE 1C 
State Use Act 
‘Sec. Sec. 
13-1C-1. Short title. 13-1C-5. Authority and duties of the council; rules. 


C-1 
C-2. Purpose. 
13-1C-3. Definitions. 
C-4. Council for purchasing from persons with dis- 
abilities; appointment; organization, 


13-1C-1. Short title. 


13-1C-6. Existing vendor exclusion. 
13-1C-7. Procurement by state agencies and local public 
bodies; cooperative agreements. 


Sections 1 through 7 of this act [13-1C-1 through 13-1C-7 NMSA 1978] may be cited as the 


"State Use Act". 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


13-1C0-2 PUBLIC PURCHASES AND PROPERTY 13-1C0-3 


History: Laws 2005, ch. 334,81... art. IV, § 28, wasveffective June 17; 2005, 90 sil after 
Effective dates. —, Laws 2005, ch, 334 contained no adjournment of the legislature. — 
effective date provision, but, pursuant to N.M. Const., . 


13-10-2, Purpose. 


The purpose of the State Use Act is.to encourage and assist persons with disabilities to achieve 
maximum personal independence through useful and productive employment by ensuring an ex- 
panded and constant market for services delivered by persons with disabilities, thereby enhanc- 
ing their dignity and capacity for self-suDRont and minimizing their dependence on welfare and 
entitlements. . 4 yPA 


History: Laws 2005, ch. 334, § 2. | | ; spy IV, § 93, was effective sone 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 334 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., ° 


13-1C-3. Definitions. 


As used in the State Use Act: 

A» ."central nonprofit. agency" means a nonprofit .agency approved pursuant: to rules of the 
council to facilitate the equitable distribution of orders for the services of: 

~ (1) qualified individuals; and | 

(2) community rehabilitation programs; 

B. "community rehabilitation program" means a nonprofit entity: 

(1) that is organized under the laws of the United Statés or this state, operated in the in- 
terest of persons with disabilities and operated so that no part of the income of which inures to the 
benefit of any shareholder or other person; 

(2) that complies with applicable occupational health and safety standards as required by 
federal or state law; and 

(3) that, in the provision of services, whether or not procured under the State Use Act, 
employs during the state fiscal year at least seventy-five percent persons with disabilities i in direct 
labor for the provision of services; 

C. "council" means the New Mexico council for purchasing from persons with disabilities; 

D. "direct labor" means all work directly relating to, the provision of services, but not work re- 
quired for or relating to supervision, administration or inspection; 

EK. "local public body" means a political subdivision of the state and the political subdivision’ 8 
Beencies, instrumentalities and institutions; 

F. ."persons with disabilities" means persons who. have a mental.or physical:impairment that 
constitutes or results in a substantial impediment to employment as defined by the federal Reha- 
bilitation Act of 1978; . 

G. "qualified individual" means a person with a disability who is a business owner, or a business 
that is primarily owned and operated by persons with disabilities that employs at least seventy- 
five percent persons with disabilities in the provision of direct labor, which has been approved by 
the council to provide services to state agencies and local public bodies. A person who is receiving 
services pursuant to an individualized plan of employment from the vocational rehabilitation divi- 
sion of the public education department or from the commission for the blind shall be presumed 
to be a person with disability, as shall a person who is receiving supplemental secur ty income or 
social security benefits based on disability; 

H. "state agency" means a department, commission, council, board, committee, jovi Libr leg- 
islative body, agency, government corporation, educational institution or official of the executive, 
legislative or judicial branch of government of this state; and 

I. "state purchasing agent" means the director of the purchasing division of the ene ser- 
vices department, ; id 


“ History: Laws 2005, ch. 384, §3. iS.0" ie) 
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13-1C-4 STATE USE ACT 13-1C-5 


Effective dates. — Laws 2005, ch. 334 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June: 17, 2005, 90 days after 
adjournment of the legislature, 


13-1C-4. Council for purchasing from persons with disabilities; 
appointment; organization. 


of The "New Mexico council for purchasing from persons with digabilitiog! is created. The 
council shall be composed of the following nine members: 

(1) ‘the state purchasing agent or the agent's designee; 

(2) two persons, appointed by the governor, who represent state agencies that purchase 
significant amounts of goods and services from the private sector, or their designees; 

(3) aperson, appointed by the governor, who is a state-employed vocational rehabilitation 
counselor and who is familiar with employment needs of persons with disabilities and with cur- 
rent pricing and marketing of goods and services; and 

(4) two persons with disabilities, a person who is familiar with employment needs of per- 
sons with disabilities and with current pricing and marketing of goods and services and two per- 
sons who represent community rehabilitation programs that provide employment services to per- 
sons with disabilities, all selected by mutual agreement of the persons appointed in Paragraphs 
(1), (2) and (3) of this subsection. 

B. ' Council members shall be appointed for three-year terms. Vacancies shall be filled in the 
same manner as for original appointments. A member appointed to fill a vacancy shall serve for 
the remainder of the term for that vacancy. Council members shall continue to serve beyond the 
expiration of their terms until new members are appointed. 

C,. The council shall elect a chair from among its members. Seven members of the council shall 
constitute a quorum in order to conduct the council's business. 

D. Except for the regular pay of public employee members, council members shall serve with- 
out compensation or cost reimbursement, 


History: Laws 2005, ch. 384, § 4. 

Effective dates. — Laws 2005, ch. 334 contained no 
effective date provision, but, pursuant to N.M. Const., 
art. IV, § 23, was effective June 17, 2005, 90 days after 
adjournment of the legislature. 


ANNOTATIONS 


Self-dealing by non-state-employed council mem- 
bers does not violate the Governmental Conduct 
Act or the Procurement Code. — Neither the Govern- 
mental Conduct Act nor the Procurement Code prohibits 
members of the New Mexico council for purchasing from 


persons with disabilities (council) from voting to approve 
a contract subject to the State Use Act, 18-1C-1 to 13-1C-7 
NMSA 1978, between a state agency or local public body 
and a council member or a company in which the council 
member has a financial interest. Most of the members of 
the council do not receive compensation or cost reimburse- 
ments. from the state, and therefore are not subject to 
the Governmental Conduct Act's conflict-of-interest pro- 
visions, and because procurements under the State Use 
Act are exempt from the requirements of the Procurement 
Code, the Procurement Code's conflict-of-interest section 
is unavailing. 2020 Op. Ethics Comm'n No, 2020-07, 


13-1C-5. Authority and duties of the council; rules. 


A. The council shall adopt rules in accordance with the procedure set out in Subsection E of 


Section 9-1-5 NMSA 1978 that: 


(1) determine which services provided by persons with disabilities are suitable for sale to 


state agencies and local public bodies; 


(2) establish, maintain and publish a list of all the services identified in Paragraph (1) of 


this subsection. The council shall periodically review and revise this list as products or services 
are added or removed. The council shall make the list available to all purchasing officials of state 
agencies and local public bodies; 

(3) verify the fair market prices of the services identified in Paragraph (1) of this subsec- 
tion and periodically revise the fair market prices in accordance with changing market conditions 
to ensure that services offer the best value for state agencies and local public bodies. In verifying 
the fair market value of services, the council shall consider amounts being paid for similar services 
purchased by the federal government, the state and local public bodies and by private businesses, 
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and the actual cost of performing the services at a community rehabilitation program, taking into 
consideration the benefits associated with employing persons with disabilities; © 

(4) establish a procedure to certify eligible community rehabilitation programs and quali- 
fied individuals that have services suitable for, procurement by state agencies and local public bod- 
ies that will be placed on the list established in Paragraph (2) of this subsection; 

(5) establish a procedure for approval of a central nonprofit agency that shall hold con- 
tracts, facilitate the equitable distribution of orders for services to be procured by state agencies 
and local public bodies and market approved services to state agencies and local public bodies; 

(6) establish procedures for the.operation of the approved central nonprofit agency, includ- 
ing a fee structure for its services; 

(7) address any other matter necessary to the proper administration of the State Use Act; 
and 

(8) ensure that the work provides opportunities for integration with nondisabled persons, 
fair pay and adds value to the service provided, 

B. | The council shall, not later than one hundred eighty days ri Ra the close of each fiscal 
year, submit to the governor, the legislature and each community rehabilitation program a report 
that includes the names of the council members serving during the preceding fiscal year, the dates 
of council meetings during that year and any recommendations for changes to,the State Use Act. 


History: Laws 2005, ch. 334, § 5. persons with disabilities (council) from voting to approve 
Effective dates. — Laws 2005, ch. 334 contained no a contract subject to the State Use Act, 13-1C-1 to 18-1C-7 
effective date provision, but, pursuant to N.M. Const., NMSA 1978, between a state agency or local public body 
art. IV, § 23, was effective June 17, 2005, 90 days after and a council member or a company in which the council 
adjournment of the legislature. member has a financial interest. Most of the members of 
the council do not receive compensation or cost reimburse- 

ANNOTATIONS » ments from the state, and therefore are not subject to 


the Governmental Conduct Act's conflict-of-interest:pro- . 
visions, and. because procurements under the State Use 
Act are exempt from the requirements of the Procurement 
Code, the Procurement Code's conflict-of-interest section 
is unavailing. 2020 Op. Ethics Comm'n No. 2020-07. 


Self-dealing by non-state-employed council mem- 
bers does not violate the Governmental Conduct 
Act or the Procurement Code. — Neither the Govern- 
mental Conduct Act nor the Procurement Code prohibits 
members of the New Mexico council for purchasing from 


13-1C-6, Existing vendor exclusion. 


Services provided pursuant to and facilities covered ™ Section 22- 14- 27 NMSA 1978 are ex- 
cluded from the State Use Act. 


History: Laws 2005, ch. 334, § 6. art. IV, § 23, was effective June 17, 2005, 90 ere after 
Effective dates. — Laws 2005, ch. 334 contained no adjournment of the legislature. ~~ 
effective date provision, but, pursuant to N.M, Const., 


13-1C-7, Procurement by state agencies and local public bodies; 
cooperative agreements. 


A. Astate agency or local public body intending to procure a service on.a list published by the 
council shall, in accordance with rules of the council, procure the service at the price established by 
the council if the service is available within the period required by the state agency or local public 
body. Procurement pursuant to the State Use Act [Chapter 14, Article 4 NMSA 1978] is exempt 
from the provisions of the Procurement Code [Sections 13-1-28 through 13-1-199 NMSA 1978]. 

B. The council and a state agency or local public body may enter into a cooperative agreement 
for effective coordination of the objectives of the State Use Act and any other law requiring pro- 
curement of services from a state agency: or local public body. 


History: Laws 2005, ch. 334, § 7. ANN OTATIONS - 

Effective dates. — Laws 2005, ch. 334 contained no 
effective date provision, but, pursuant to N.M. Const. Self-dealing by non-state-employ ed council mem- 
art. IV, §/23, was.effective|June 17, 2005, 90 days after bers does not violate the Governmental Conduct 
adjournment of the legislature. Act or the Procurement Code. — Neither the Govern- 


mental Conduct Act nor the Procurement Code prohibits 
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members of the New Mexico council for purchasing from 
persons with disabilities (council) from voting to approve 
a contract subject to: the. State Use: Act, 13-1C-1 to 13- 
1C-7 NMSA 1978, between a state agency or local.pub- 
lic body and a council member or a company in which 
the council member has a financial interest. Most of the 
members of the council do not receive compensation or 


cost reimbursements from the state, and therefore are 
not subject to the Governmental Conduct Act's conflict- 
of-interest provisions, and because procurements under 
the State Use Act are exempt from the requirements of 
the Procurement Code, the Procurement Code's conflict- 
of-interest section is unavailing, 2020 Op, Ethics Comm'n 
No. 2020-07. 


ARTICLE 2 
Freight Bills - Audit by State 


13-2-1. Repealed. 


Repeals. — Laws 2001, ch, 75, § 1 repealed 13-2-1 
NMSA 1978, as enacted by Laws 1965,.ch. 245, § 1, regard- 
ing the auditing of freight bills by the public regulation 


commission, effective June 15, 2001. For provisions of for- 
mer section, see the 2000 NMSA 1978 on NMOneSource 
.com. 


ARTICLE 3 


Public Printing Contracts 


- (Repedled'by Laws 1984, ch. 65, § 175.) 


13-3-1 to 13-3-5. Repealed. 

Repeals; — Laws 1984, ch. 65, § 175, repealed 13-3-1 
to 18-3-5 NMSA 1978, as enacted by Laws 1937, ch. 168, 
8§ 1 to 5; relating to preferences for New Mexico — in 


4S 


awards of public printing contracts, effective November 1, 
1984... For, present comparable provisions, see 13-1-21 
NMSA 1978. ie 


~ ARTICLE 4 
Public Works Contracts 


Sec. 

13-4-1. Public works contracts. 

18-4-1,1. Definitions; construction contract, contractor. 

13-4-2, Application of preference. 

13-4-3. Federal aid projects exempt. 

13-4-4, Contracts in violation declared void. 

13-4-5. Use of New Mexico materials. 

13-4-6. Discrimination against New Mexico softwood 
timber in building codes prohibited. 

13-4-7, Use of New Mexico timber in public buildings re- 
quired. 

13-4-8, ‘Federal aid projects. “~ 

13-4-9, Penalty. 

13-4-10. Short title. 

13-4-10.1. Definitions. 

13-411. Prevailing wage and benefit rates determined; 
minimum wages and fringe benefits’ on 
public works; weekly payment, withhold- 
ing funds. 

13-4-12. Repealed. : 

18-4-18. Failure to pay minimum wage; termination of 
contract. 

13-4-13.1. Public works contracts; registration of con- 
tractors and subcontractors. 


Sec. 


13-4-14, Payinbat of wages from funds withheld; list of 
contractors. violating act; additional right 
of wage earners: 

18+4:14.1;. Labor enforcement fund; creation; use. 

13-4-14.2. Registration cancellation, revocation, suspen- 
sion; injunctive relief. 

13-4-15. Appeals. 

13-4-16. Construction of act. 

13-4-17. Outstanding contracts and invitations. 

13-4-18. Construction contract performance and pay- 
ment bonds: 

13-4-19. Rights of person furnishing labor or materials 

and right of state with respect to taxes 
. due, 

13-4-20. Additional bond i in case of insolvency of sureties. 

18-4-21.: Public contracts with nonresident persons or 
partnerships or unadmitted foreign corpo- 
rations; agent for service of process. 

13-4-22, Secretary of state as agent for service. 

13-4-23, Service where there is no designated agent. 

13-4-24., Continuances, 

13-4-25, 18-4-26. Repealed. 

13-4-27 to 18-4-30. Repealed. 
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Sec. 

13-4-31, 
18-4-32. 
13-4-33. 


Short title. 

Legislative findings. 

Definitions. 

13-4-34, Listing of subcontractors; roGedneeierti) 
13-4-35. Exemption. 

13-4-35.1. Application of act. 

13-4-36. Substitution of subcontractor. 


13-4-1. Public works contracts. 
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Sec. 
13-4-37, 
18-4-38. 
13-4-39. 
13-4-40, 
13-4-41.. 
13-4-42, 
18-4-48, 


Bond requirements. 

Failure to specify subcontractor. 
Inadvertent clerical error. 
Emergency subcontracting. 
Penalties. 

Coverage of home rulé municipalities. 
Dispute resolution. 


It is the duty of every office, department, institution, board, commission or other governing body 
or officer thereof of this state or of any political subdivision thereof to award all contracts for the 
construction of public works or for the repair, reconstruction, including highway reconstruction, 
demolition or alteration thereof, to a resident contractor whenever practicable. 


History: Laws 1938, ch. 50, § 1; 1941 Comp., § 6-501; 
1953 Comp., § 6-6-1; Laws 1965, ch. 185, § 1; 1984, ch. 
66, § 1. 

Cross references. — For county buildings upon 
change of county seat, see 4-34-3 NMSA 1978. 

For contracts for courthouses, jails or bridges after ap- 
proval of bond issue, see 4-49-14 NMSA 1978. 

For employees to be residents, see 10-1-6 to 10-1- 9 
NMSA 1978. 


ANNOTATIONS 


The formula in Section 13-4-2E NMSA 1978 is a working 
definition of practicality such that the "whenever practi- 
cable" of Section 18-4-1 NMSA 1978 is measured by the 
formula in Section 13-4-2E NMSA 1978 and if a resident 
contractor bids within five percent of a nonresident con- 
tractor, the governmental entity has no discretion but to 
award the contract to the resident contractor. Bradbury 
& Stamm Constr. v. Board of Cnty. Comm'rs of Bernalillo 
Cnty., 2001-NMCA-106, 131 N.M. 293, 35 P.3d 298. 


Resident contractor construed. — The "whenever: 


practicable" language of Section 13-4-1 is measured by 
the formula set out in Section 13-4-2(E), so that it is no 


longer necessary for a governmental entity to make a, 


written finding why an award to the resident contractor 
is not 'practicable' under the circumstances," as prevailing 
authority before 1984 demanded; if a resident contractor 
does not bid within 5 percent of a nonresident contractor's 
low bid, the legislature has decided as a matter of law that 
the taxpayer will not be burdened with the additional ex- 
penditure of a local preference, and the governmental en- 
tity need not justify its decision to go out of state. Ballard 
v. Chavez, 1994-NMSC-007, 117 N.M. 1, 868 P.2d 646. 

"Practicable" defined. — "Practicable" has been de- 
fined by the courts to mean something which is capable 
of being performed or effected under the prevailing cir- 
cumstances. In making a determination of practicability 
or nonpracticability, the public body involved must neces- 
sarily consider the availability of funds, reliability of the 
contractor, time factors involved in the construction and 
other aspects incident to such construction project, 1965 
Op. Att'y Gen. No. 65-05. 

When written finding required. — An express writ- 
ten finding is required if a New Mexico contractor is not 
awarded such contract, spelling out the basis for such 
finding. 1965 Op. Att'y Gen. No, 65-05. 

Effect on Ute dam contracts. — The provisions 
of this article have definite application to the proposed 
public works project for the construction of the Ute dam. 
Consequently, any contract executed in violation of this 
article is void and of no effect, unless a finding is made 
and a valid substantiation given as to why such award to 


a non-New Mexico contractor is not "practicable." 1961-62 
Op. Att'y Gen, No. 62-80. 

Effect on New Mexico interstate stream commis- 
sion, — The provisions of this article have application to 
a proposed construction project to be awarded by the New 
Mexico interstate stream commission. 1961-62 Op. Att'y 
Gen. No. 62-80. 

Legislative intent. — It is apparent that the legis- 


“lature clearly intended that public construction projects 
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come within the safeguards of the former Public Pur- 
chases Act, and be awarded whenever practicable to New 
Mexico contractors. 1961-62 Op. Att'y Gen. No. 62-80. 

Preclusion from bidding. — New Mexico contractors 
may not properly be precluded from bidding upon public 
works construction projects financed from state funds. 
Under the former Public» Purchases: Act, however, the 
state purchasing agent was invested with certain discre- 
tion in the awarding or Fejection of bids. 1961- 62 Op. Att'y 
Gen. No. 62-80. 

Law reviews. — For survey of construction law in New 
Mexico, see 18 N.M.L. Rev. 331 (1988), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Works and Contracts §§ 66 to 69. 

Equipment leasing expense as element of construction 


- contractor's damages, 52 A.L.R.4th 712. 


Construction and effect of "changed conditions" clause 
in public works or construction contract with state or its 
subdivision, 56 A.L.R.4th 1042. 

Validity, construction, and effect of requirement under 
state statute or local ordinance giving local or locally 
qualified contractors a percentage preference in determin- 
ing lowest bid, 89 A.L.R.4th 587, 

What entities or projects are."public" for purposes of 
state statutes requiring payment of prevailing wages on 
public works projects, 5 A.L.R.5th 470. 

Who is "employee," "workman," or the like, or contractor 
subject to state statute requiring payment of prevailing 
wages on public works projects, 5 A.L.R,5th 513. 

What are "prevailing wages," or the like, for. purposes 
of state statute requiring payment of prevailing wages on 
public works projects, 7 A.L.R.5th 400. 

Employers subject to state statutes requiring pay- 
ment of prevailing wages on public works projects, 7 
A.L.R.5th 444, 

What projects involve work subject to state statutes re- 
quiring payment of prevailing wages on public works proj- 
ects, 10 A.L.R.5th 337. 

Employees’ private right of action to enforce state 
statute requiring payment of prevailing wages on public 
works projects, 10 A.L.R.5th 360. 

Authority of state, municipality, or other governmental 
entity to accept late bids for public works contracts, 49 
A.L.R.5th 747, 
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20 C.J,S. Counties § 162; 63 C.J.S. Municipal Corpora-, . §§ 12, 15, 16; 78 C.J.S. Schools and School Districts s 403; 
tions §§ 900, 901, 910; 72 Supp. C.J.S. Public Contracts 81A con S. States § 157, 


13-4-1.1. Definitions; construction contract; contractor. 


As used in Chapter 13, Article 4 NMSA 1978: 

A. "contract" or "construction contract" includes a construction manager at risk contract en- 
tered into pursuant to the Educational aan Construction roe At Risk Act [13-1-124.1 
through 13-1-124.5 NMSA 1978]; and 

B. ."contractor" includes a construction manager at risk ian pursuant to the Educational 
Facility Construction Manager At Risk Act. 


History: Laws 2007, ch. 141, § 8. Emergency clause. — Laws 2007, ch. 141, §.10 contained an 
, emergency clause and was approved April 2, 2007. 


13-4-2. Application of preference. 


A. For the purposes of this section: . 

(1) "formal bid process" means a competitive sealed bid process; 

(2) "formal request for proposals process" means a competitive sealed proposal process, 
including a competitive sealed qualifications-based proposal process; 

(8) “Native American resident contractor" means a person that has a valid Native 
American resident contractor certificate issued by the taxation and revenue department pursu- 
ant to Section 13-1-22 NMSA 1978 but does not include a N ative American resident veteran 
contractor; 

(4) "Native American resident veteran contractor" means a person that has a valid Native 
American resident veteran contractor certificate issued by the taxation and revenue department 
pursuant to Section 138-1-22 NMSA 1978; 

(5) "public body" means a department, commission, édutieilt peard sok naee fabtinatiOn, 
legislative body, agency, government corporation, educational institution or official of the exec- 
utive, legislative or judicial branch of the government of the state or a political subdivision: of 
the state and the agencies, instrumentalities and institutions thereof, including two-year post- 
secondary educational institutions, school districts, local school boards and all RLS J in- 
cluding home-rule municipalities;, 

(6) "public works contract” means a contract for construction, cpelstraction ‘asandeément, 
architectural, landscape architectural, engineering, surveying or interior design services; 

(7) "resident contractor" means,a person that. has a valid resident contractor certificate 
issued by'the taxation and revenue department pursuant to Section 13-1- 22 NMSA 1978 but does 
not include a resident veteran contractor; and 

(8) ."resident.veteran contractor" means a person that has a valid resident veteran con- 
tractor certificate issued by the taxation and revenue department pursuant to Section 13-1-22 
NMSA 1978. 

B.. For the purpose of awarding a public works contract using a formal bid process, a uuaute 
body shall deem a bid submitted by a: 

(1) resident contractor or Native American resident contractor to be eight, percent lower 
than the bid actually submitted; or 

(2) resident veteran contractor or Native American resident veteran contractor with an- 
nual gross revenues of up to six million dollars ($6,000,000) in the preceding tax year to be ten 
percent lower than the bid actually submitted. 

C. When a public body awards a contract using a formal request for proposals process, not 
including contracts awarded on a point-based system, the public body shall award an addi- 
tional: | ) 
(1) eight percent of the total weight of all the factors used in evaluating the proposals to a 
resident contractor or Native American resident contractor; or 
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(2) ten percent of the total weight of all the factors used in evaluating the proposals to a 
resident veteran contractor or Native American resident veteran contractor that has annual gross 
revenues of up to six million dollars ($6,000,000) in the preceding tax year. 

D. When a public body makes a purchaseusing a formal request for proposals process, and the 
contract is awarded based on a point-based system, the ports eet shall arena an additional of 
the equivalent of: 

(1) eight percent of the total possible’ wae to a resident contractor or Native American 
resident contractor; or 3 

(2) ten percent of the total Nobaible points to a rbsidelit veteran contractor or Native 
American resident veteran contractor that has annual gross revenues of'up to six million dollars 
($6,000,000) in the preceding tax year. 

E. When a joint bid or joint proposal is submitted by a combination of resident Per Native 
American resident veteran, resident, Native American resident or nonresident contractors, the 
preference provided pursuant to Subsection B, C or D of this section shall be calculated in propor- 
tion to the percentage of the contract, based on the dollar amount of the goods or services provided 
under the contract, that will be performed by each contractor-as specified in the joint bid or joint 
proposal. 

F. A person shall not benefit from the provisions of this section based on more than one busi- 
ness concurrently. 

“G. A public body shall not award a contractor both a resident contractor preference and a 
resident veteran contractor preference or a Native American resident contractor preference and a 
Native American resident veteran contractor preference. 

H. The procedures provided i in Sections 13-1-172 through 13-1- 183 NMSA 1978 or in an ap- 
plicable purchasing ordinance apply to a protest to a public body concerning the awarding of a 
contract in violation of this section. 


tT 


History: 1978 Comp., § 13-4-2, enacted by Laws ~~ in Subsection D, in Paragraph D(1), after the paragraph 
1984, ch. 66, § 2; 1988, ch. 84, § 3; 1989, ch. 310, § 2; designation, deleted "five" and added “eight", and after 
1997, ch, 1, § 35-1997, ch. 2, § 3; 2001, ch, 174, § 1; 2011... "resident contractor", added "or Native American resident 
(1st S.S.), oh 8, § 5; 2012, th, 56, § 5; 2012, ch. 56, § 6; contractor", and in Paragraph D(2), after "resident. vet- 
2016, ch. 5, § 2; ‘2022, ch. 6, § 3. eran contractor" and added "or Native American resident 
Répeals. — Laws 2016, ch.'5, § 4, effective July 1, 2016, veteran contractor", and -after."annual gross revenues of 
vegenidd Laws 2012;.ch. 56, 8 6, which was to become of. up-to", deleted; "three million dollars ($3,000,000)" and 
fective July 1, 2022, For provisions of former section, see added "six million dollars ($6,000,000)"; in Subsection 
the 2015 NMSA ‘1978 on NMOneSource.com. ~~ E, after the first occurrence of "resident veteran,", added 

The 2022 amendment, effective July 1, 2022, in- "Native American resident veteran", and after the next oc- 
creased the preference for New Mexico resident contrac- currence of "resident", added;"Native American resident"; 
tors, increased the maximum allowable gross revenue for. in Subsection F, deleted "A resident veteran contractor 
resident veteran contractors to qualify for certain pref- ~~ shall not benefit from the preference pursuant to this sec- 
erences, amended existing provisions giving a preference ©‘ © tion for more than ten-consecutive years. A person that is 
to resident contractors and resident veteran contractors an owner of a business that is a resident veteran contrac- 
to include Native American resident contractors and Na- tor shall not benefit from the preference pursuant to this 
tive American resident veteran contractors, defined "Na- section for more than ten consecutive years"; and in Sub- 
tive American resident contractor" and Native American | section G, after "resident veteran contractor preference", 
resident veteran contractor" for purposes of this section; -. added, \or.a Native American resident contractor prefer- 
and removed a provision that prohibited a business from ence and a Native American resident veteran contractor 
claiming a preference for more than ten consecutive preference". 
years; in Subsection A, added’ new Paragraphs A(8) and \ The 2016 amendment, effective July 1, 2016, reduced 
A(4) and redesignated former Paragraphs A(3) through the maximum revenue that a resident veteran contrac- 
A(6) as Paragraphs A(5) through, A(8), respectively; in _.tor can earn to receive the veteran contractor prefer- 
Subsection B, Paragraph B(1), after “resident contractor", ence, merged the former tiered preferences into one ten 
added "or Native American resident contractor", after "to percent preference, set a ten consecutive year maximum 
be", deleted ,"five" and. added. "eight", and in Paragraph time for a vendor to use the resident veteran contractor 
B(2), after "resident veteran contractor", added "or Native preference, and limited the benefit to one business concur- 
American resident veteran contractor", and after "annual rently; in ‘Subsection B, in Paragraph (1), after the semi- 
gross revenues of up to", deleted "three million dollars colon, added "or", in Paragraph (2), after "annual", added 
($3,000,000)" and added "eine million dollars ($6;000,000)";. . "gross", and after "revenues of", deleted "one million dol- 
in Subsection C, Paragraph C(1), deleted "five" and added lars ($1,000,000) or. less" and added "up to three million 
"eight", and after "resident contractor", added “or Native dollars ($3,000,000) in the preceding tax year", and de- 
American resident contractor", and in Paragraph C(2), leted Paragraphs (3) and (4) which provided for a tiered 
after "resident veteran contractor", added "or Native resident veteran contractor preference; in ebpection CG 
American resident veteran contractor", and after "annual Paragraph (1), after the semicolon, added "or", in Para- 
gross revenues of up to", deleted "three million dollars graph (2), after "annual", added "gross", ina after "rev- 
($3,000,000)" and added "six million dollars ($6,000,000)"; enues of", deleted "one million dollars ($1,000,000) or less" 
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and added "up to three million dollars ($3,000,000) in 
the preceding tax year", and deleted Paragraphs (8) and 
(4), which provided for a tiered resident veteran contrac- 
tor preference; in Subsection D, Paragraph (1), after the 
semicolon, added "or", in Paragraph (2), after "annual", 
added "gross", and after "revenues of", deleted "one mil- 
lion dollars ($1,000,000) or less" and added "up to three 
million dollars ($3,000,000) in the preceding tax year", 
and deleted Paragraphs (3) and (4), which provided for a 
tiered resident veteran contractor preference; deleted for- 
mer Subsection F, which limited the former tiered resi- 
dent veteran contractor preferences to an aggregate of ten 
million dollars ($10,000,000) in purchases by public bod- 
ies from all resident veteran contractors receiving prefer- 
ences; and added a new Subsection F, r 

The 2012 amendment, effective July 1, 2012, gave 
resident veteran businesses a preference; in the title, 
deleted "Resident contractor defined"; in Subsection A, 
in Paragraph (5), after "Section 18-1-22° NMSA 1978", 
added the remainder of the sentence and added Para- 
graph (6); in Subsection B, added Paragraphs (2) through 
(4); in Subsection C, in the introductory sentence, after 
"proposals process”, added the remainder of the sentence, 
in Paragraph (1), after "evaluating the proposals", de- 
leted "shall be awarded" and after "resident contractor", 
deleted "based on the resident contractor possessing a 
valid resident contractor certificate; or", and added Para- 
graphs (2) through (4); in Subsection D, in the introduc- 
tory sentence, added "When a public body makes a pur- 
chase using a formal request for proposal process, and" 
and after. "point-based system", deleted "a" and added 
the remainder of the sentence, in Paragraph (1), at the 
beginning of the sentence, deleted "resident contractor 
shall be awarded the equivalent of", after "total possible 
points to", deleted "be awarded based on the" and added 
"a", and after "resident contractor", deleted "possessing 
a can resident contractor certificate", and added Para- 
graphs (2) through (4); in Subsection E, after "proposal 
is submitted by", deleted "both resident and" and added 

"a combination of resident veteran, resident or", after 
"nonresident contractors, the", deleted "resident contrac- 
tor", after "Subsection B", deleted "or", after "Subsection 
B, C", added "or D", after "this section shall be", deleted 
"reduced" and added "calculated", and after "will be per- 
formed by" deleted "a nonresident” and added "each"; and 
added Subsections F and G. 

The 2011 (1st. S.S.) amendment, effective October 5, 
2011, provided a five percent advantage to bids and pro- 
posals by resident contractors; eliminated the practice of 
brokering the preference through joint bids or proposals 
by resident and non-resident contractors by reducing the 
preference by the percentage of the contract performed 
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application of a five percent preference, than the lowest 
bid from a nonresident contractor, and provided for the 
certification of resident contractors and the issuance of a 
certification number by the state purchasing agent; and 
added new Subsections A through E, 

The 2001 amendment, effective June 15, 2001, in Sub- 
section B, deleted residency requirements for the majority 
of stockholders and those who have a beneficial interest 
in the corporations, partnerships, and trusts who bid with 
a New Mexico resident contractor in Paragraphs (1) and 
(2); deleted "and. the individual shall be a citizen of and 
domiciled in the state" from Paragraph (3); deleted the 
paragraph designation D(1) and deleted Paragraph D(2), 
which contained the definition for "beneficially owned" or 

"beneficial interest". 

The 1997 amendment, effective January 24, 1997, in- 
serted "means a New Mexico resident contractor or a New 
York state business enterprise" in Subsection A; desig- 
nated Subsection Band added "'New Mexico resident con- 
tractor' means'.at the beginning; deleted "New Mexico" 
preceding "Unemployment Compensation Law" in Para- 


‘graph B(4); added Subsection C and redesignated former’ 


by the nonresident contractor; eliminated the preference ° 


for New York state business enterprises; provided the 
procedure for protesting violations of this section; de- 
leted former Sections A through E, which defined "resi- 
dent contractor", "New Mexico resident contractor", "New 
York state business enterprise", and "affiliate", provided 
for awarding a contract to a resident contractor when 
the bid by the resident contractor is made lower, by the 


13-4-3. Federal aid projects exempt. 


The provisions of Sections 13-4-1 through 13-4-4 NMSA. 1978 shall not. apply to federal aid con- 
struction projects or when the expenditure of federal funds designated for a specific contract is 


involved. 


History: Laws 1933, ch. 50, § 8; 1941 Comp., § 6-503; 
1953 Comp., § 6-6-3; 1984, ch. 66; § 3. 


981 


Subsections B through D as Subsections D through F and 
substituted "Subsection EK" for "Subsection C" near the 
end of Subsection F(3). 


ANNOTATIONS 


Constitutionality. — Plaintiff shareholder's privileges 
and immunities claim under Article 4, § 2 of the United 
States Constitution was granted..where defendant/state 
burdened the right to own a business by discriminating 
against owners solely on the basis of citizenship, and 
plaintiff was able to establish that § 13-1-21A(2) under 
the former Procurement Contract Code was a better- 
tailored statute than this section. C.S. McCrossan Consir., 
Inc. v. Rahn,.96 F. Supp. 2d.1238 (D.N.M. 2000) (decided 
prior to 2001 amendment, which amended residency re- 
quirement provision). 

Equal protection. — This pection does, mat violate the 
equal protection clause of the United States Constitution 
because encouraging economic development.and support- 
ing the state's road construction industry are legitimate 
purposes of the resident contractor. preference statute. 
C.S, McCrossan Constr. Inc. v. Rahn, 96 F. Supp. 2d 1238 
(D.N.M. 2000). 

Application. — Where a 1 County in New Mexico de- 
cided to build a jail and bypassed the resident preference 
for contractors found in Subsection E, the court of appeals 
found that the resident preference formula applied to all 
bids for public works contracts and had to be followed. 
Bradbury & Stamm Constr. v. Board of Cnty. Comm'rs, 
2001-NMCA-106, 131 N.M. 293, 35 P.3d 298. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Works and Contracts §§ 66 to 69. 

Constitutionality of enactment or regulation forbidding 
or restricting employment of aliens in public employment 
or.on public works, 38 A.L.R.3d 1213. 

72 Supp. C.J.S. Public Contracts §§ 12, 15, 16. 
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13-4-4. [Contracts in violation declared void. ] 


All contracts executed in violation of this act [13-4-1 to 13- 4-4 NMSA 1978] shall be void and of 
no effect. 


¢ 
4 


History: Laws 1983, ch. 50, § 4; 1941 Comp., § 6-504; 
1958 Comp,, § 6-6-4, : 


13-4-5. Use of New Mexico materials. rd} | a 


In all public works within New Mexico, whether constructed or, maintained by the state or by 
a department, board or commission of the state or by any political subdivision of the state, or in 
any construction or maintenance to which the state’or any political subdivision of the state ‘has 
granted aid, preference shall be given to materials produced, grown, processed or manufactured 
in-New Mexico by:citizens:or residents of New Mexico. In any case where, in the judgment of the 
different officers, boards, commissions or other authorities in this state vested with the power of 
contracting for material used in the construction or maintenance of public works referred to in 
this section; it appears that an attempt.is-being made by producers, growers, processors or manu- 
facturers in the’ state to form a trust or combination of any kind for the purpose of fixing or regu- 
lating the price of materials to be used in any public works to the detriment of or loss to the state, 
the provisions of this section shall not apply. 


History: Laws 19338, ch. 19, § 1; 1941 Comp., § 6-505; as a result those provisions outside the title will not be 


1953 Comp,., § 6-6-5; Laws 1969, ch. 16, § 1; 1997, ch. 1; given effect. 1933-34 Op. Att'y Gen. 34-719, 
§ 4; 1997, ch. 2, § 4; 2011 (1st S.S.), ch. 3, § 6. Operation of section. — The operation of this sec- 
The 2011 (1st. S.S.) amendment, effective October 5, tion should be confined to construction of public works in 
2011, eliminated the preference for' New York state busi- which it would be practicable to give preference to materi- 
ness enterprises;'in the first sentence, ‘after "resident of als produced in New Mexico, and should be left to the dis- 
New Mexico", deleted "or provided or offered by a New cretion of board or commission having control of the work. 
York state business enterprise, and such materials shall 1933-34 Op. Att'y Gen, 34-719. 
be ‘used where they are deemed satisfactory for the‘ in- Am, Jur, 2d, A.L.R. and C.J.S, references. — 64 Am. 
tended use"; and deleted former Subsection B, which de- Jur. 2d Public Works and Contracts §§ 27,28. 
fined "New York state business enterprise”. Differences in character or quality of materials, articles, 
The 1997 amendment, effective January 24, 1997, or work as affecting acceptance of bid for public, contract, 
designated: the existing language as Subsection Aj in- 27 A.L.R.2d 917. 
serted "of New Mexico or provided or offered by a New Requirement of Buy American Act (41 USCS 8§ 10a- 
York State business enterprise" following "citizens or resi- 10d) that American-made articles be preferred in govern- 
dents", "they" following "used where", and "in this section" ment contracts, 58 A.L.R. Fed. Ree 
following "referred to"; and added Subsection B. Validity, construction, and application of state "Buy 
American" Acts, 107 A.L.R.5th 673. 
ANNOTATIONS 72 Supp. C.J. S. Public Contracts 8 31. 
Provisions outside title not given effect. — The 
body of this section is broader than the title of the act, and ff) 


13-4-6. [Discrimination against New Mexico, softwood timber i in | 
building codes prohibited. ] 


It shall be unlawful for any building'code or codes of this state or of any county, municipality or 
township therein, or of any agency, bureau or political division or subdivision of the state govern- 
_ ment to discriminate in any way against the softwood species of timber, such as Douglas fir and 
ponderosa pine, grown in New Mexico. All the various grades of lumber produced therefrom, and 
the softwood species of New Mexico lumber shall be considered, regarded and accepted prima facie 
as the equal in strength and durability of similar}softwood species produced elsewhere, and the 
burden shall rest upon any person contesting this provision to prove to the eae in a court of 
competent jurisdiction by a ea ane of ‘ge Ye she 


History: Laws 1939, ch. 206, § 2; 1941 Comp., § 6- ANNOTATIONS 


102; 1953 C + § 6-1-1, 
; a * Am, Jur. 2d, A.L.R. and C.J. S. references. — 13 Am. 
Jur. 2d Buildings $13. 
98 C.J.S. Woods and Forests § 9. 
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13-4-7. [Use of New Mexico timber in public buildings required. |] 


In the construction, erection or repair of all of its public buildings.and structures the state of 
New Mexico and all counties, municipalities and townships therein, and all agencies, bureaus or 
political divisions or subdivisions of the state government are hereby required,.to use, whenever 
the species of lumber necessary for such construction or repair work is available in this state, such 
species of lumber produced from the timber grown in the state of New Mexico; and no person em- 
ployed to draw specifications therefor shall so word such specifications as to discriminate against 
any lumber produced from New Mexico as grown timber, 


History: Laws 1939, ch. 206, § 3; 1941 Comp., § 6- Requirement of Buy American Act (41 USCS §8§ 10a- 
103; 1953 Comp., § 6-1-2. 10d) that American-made articles be preferred in govern- 
ANNOT ATI ONS ee i bith 58 ve Fed. 312. 


Am. Jur, 2d, A.L.R. and C.J.S. sefohariielers — Gaueciet 
Jur, 2d Public Works and Contracts § 27, 


13-4-8. Federal aid projects. 


The provisions of Section 13-4-7, NMSA‘1978 shall not apply to any public works projects in 
which the United States is interested or which involve participating federal funds. 


History: 1953.Comp., § 6-1-2.1, enacted by Laws 
1965, ch. 106, eng 


13-4-9. [Penalty.] 


Any person, firm, association or corporation distributing lumber in the state of New Mexico 
after June 30, 1939, for any of the purposes hereinbefore set forth in this act [13-4-6, 13-4-7, 13- 
4-9 NMSA 1978] or any contractor in this state using lumber for any. of said purposes who shall 
deliberately violate any of the provisions of this act shall, upon conviction, be subject to.a penalty 
of not less than two hundred dollars ($200.00) nor more than one thousand dollars ($1,000.00) or 
imprisonment in the county jail for not less than thirty (30) nor more than ninety (90) days for 
each violation hereunder; provided, that in the case of a violation by a firm, association or corpo- 
ration, the jail sentence, if one is imposed, shall be upon the officer, agent or person of such firm, 
association or corporation responsible for such violation. 


loieey: Laws 1939, ch. 206, § 4; 1941 Comp. + § 6. 
104; 1953 Comp., § 6-1-3.. 


13-4-10..Short title. _ 


Sections 13-4-10 through 13-4-17 NMSA 1978 may be cited as the "Public Works Minimum 
Wage Act". 


History: 1953 Comp., .. § 6-6-10.1, enacted by Laws ANNOTATIONS 


1963, ch. 304, § 1; 2009, ch. 206, § 1. 3 : 

The 2009 suaiiystii ead effective July 1, 2009, changed Law reviews. — For 1984-88 survey of New Mexico ad- 
the-reference of the act to Sections 13-4-10 through 13-4- ministrative law, 19 N.M.L. Rev, 575 (1990). 
17 NMSA 1978. 


13-4-10.1. Definitions. 


As used in the Public Works Minimum Wage Act [13-4-10 to 13-4-17 NMSA 1978]: 
A. "director" means the director of the division; 
B. "division" means the labor relations division of the workforce solutions adacioaent) 
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C. "fringe benefit":means payments made by a contractor, subcontractor, employer or person 
acting as a contractor, if the payment has been authorized through a negotiated process or by a 
collective bargaining agreement, for: 

(1) holidays; 

(2) time off for sickness or injury; 

(8) time off for personal reasons or vacation; 

(4) bonuses; ~~ * 

(5) authorized expenses incurred during the course of employment; 

(6) health, life and accident or disability insurance; ; 

(7) profit-sharing plans; 

(8) contributions made on behalf of an employee to a retirement or other pension plan; and . 
(9) any other compensation paid to an employee other than wages; 

D. "labor organization" means an organization of any kind, or an agency or employee represen- 
tation committee or plan, in which employees participate and that exists for the purpose, in whole 
or in part, of dealing with employers concerning grievances, labor disputes, wages, rates of pay, 
hours of employment or conditions of work; and 

E. "wage" means the basic hourly rate of pay. 


History: 1978 Comp., § 13-4-10.1, as enacted by Effective dates. — Laws 2009, ch. 206, § 12 made this 
Laws 2009, ch. 206, § 2. +4 section effective July 1, 2009. . 


13-4-11. Prevailing wage and benefit rates determined; minimum wages 
and fringe benefits on public works; weekly payment; 
withholding funds. 


A. Every contract or project in excess of sixty thousand dollars ($60,000) that the Meta or any 
political subdivision thereof is a party to for construction, alteration, demolition or repair or any 
combination of these, including painting and decorating, of public buildings, public works or public 
roads of the state and that requires or involves the employment of mechanics, laborers or both 
shall contain a provision stating the minimum wages and fringe benefits to be paid to various 
classifications of laborers and mechanics, which shall be based upon the wages and benefits that 
will be determined by the director to be prevailing for the corresponding classifications of laborers 
and mechanics employed on contract work of a similar nature in the state or locality, and every 
contract or project shall contain a stipulation that the contractor, subcontractor, employer or a per- 
son acting as a contractor shall pay all mechanics and laborers employed on the site of the project, 
unconditionally and not less often than once a week and without subsequent unlawful deduction 
or rebate on any account, the full amounts accrued at time of payment computed at wage rates and 
fringe benefit rates not less than those determined pursuant to Subsection B of this section to be 
the prevailing wage rates and prevailing fringe benefit rates issued for the project. 

B. Annually, no later than October 1, the director shall determine prevailing wage rates and 
prevailing fringe benefit rates to take effect the next January 1 for respective classifications of la- 
borers and mechanics employed on public works projects at the same wage rates and fringe benefit 
rates used in collective bargaining agreements between labor organizations and their signatory 
employers that govern predominantly similar classifications of laborers and mechanics for the 
locality of the public works project and the crafts involved; provided that: 

(1) ifthe prevailing wage rates and prevailing fringe benefit rates cannot reasonably ghd 
fairly be determined in a locality because no collective bargaining agreements exist, the director 
shall determine the prevailing wage rates and prevailing fringe benefit rates for the same or most 
similar classification of laborer or mechanic in the nearest and most similar neighboring locality 
in which collective bargaining agreements exist; 

(2) the director shall give due regard to information obtained Dag the director's deter- 
mination of the prevailing wage rates and the prevailing fringe benefit rates made pursuant to 
this subsection; | 
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(3) any interested person shall have the right to submit to the director written data, per- 
sonal opinions and arguments supporting changes to the prevailing wage rate and prevailing 
fringe benefit rate determination; 

(4). prevailing wage rates and prevailing fringe benefit rates determined pursuant to the 
provisions of this section shall be compiled as official records and kept on file in the director's of- 
fice, and the records shall be updated in accordance with the eppheebie rates used in subsequent 
collective bargaining agreements; 

(5) an appeal of the prevailing wage determination SaRetibt to the provisions of this sec- 
tion shall not have the effect of.creating a stay of the implementation of the rate; and 

(6) during the pendency of an’appeal; whether before the labor and industrial commission 
or in a court, a court of competent jurisdiction may grant a stay of the implementation of the wage 
rate based on a motion made by.a party or an interested person, provided the court gives an op- 
portunity for any interested person to be heard on the matter. 

C. The prevailing wage rates and prevailing fringe benefit rates to be paid shall be posted by 
the contractor or person ‘acting as a contractor in a prominent,and easily accessible place at the 
site of the work; provided that there shall be withheld from the contractor, subcontractor, employer 
or a person acting as ‘a contractor so much of accrued payments as may be considered necessary 
by the director or contracting officer of the state or political subdivision to pay to laborers and me- 
chanics employed on the project the difference between the prevailing wage rates and prevailing 
fringe benefit rates required by the director to be paid to laborers and mechanics on the work and 
the wage rates and fringe benefit rates received by the laborers and mechanics and not refunded 
to the contractor, subcontractor, employer or a person acting’as a contractor or the contractor's, 
subcontractor's, employer's or person's agents. 

D. ‘Certified weekly payroll records of a contracting agency are subject. to inspection pursu- 
ant to the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]; provided that the 
request shall be fulfilled within twenty days of receipt of the written request. Certified weekly 
payroll records are subject to record retention requirements applicable to payroll records of a state 
agency. 

E. Notwithstanding any other provision of law applicable to public works denieeicta or agree- 
ments, the director may, with cause: 

. (1). issue investigative or hearing subpoenas for the production of documents or witnesses 
pertaining to public works prevailing wage projects; and 

(2) attach and prohibit the release of any assurance of payment required under Section 18- 
4-18 NMSA 1978 for a reasonable period of time beyond the time limits specified in that section 
until the director satisfactorily resolves any probable cause to believe a violation of the Public 
Works Minimum Wage Act or its implementing rules has taken place. 

F,. Aperson may file with the director a complaint that a contractor; subcontractor, employer or 
person acting as a contractor on the project has failed to pay the person wages or fringe benefits at 
the rates required by the Public Works Minimum Wage Act. Within thirty days after the filing of 
the complaint, either party may request in writing a mediation to resolve the complaint. 

G. The director'shall, within thirty days of the filing of the complaint, commence an investi- 
gation of the allegations contained in the complaint. The director shall, within seventy-five days 
after the completion of mediation or if no mediation is requested, within seventy-five days after 
the filing of the complaint, make a determination supported by findings of fact and conclusions of 
law whether there has been an underpayment of wages or fringe benefits or other violation of the 
Public Works Minimum Wage Act; provided that if the complaint is of a continuing or significantly 
complex nature or involves multiple projects or job sites, the director may extend the time in which 
to make a determination by up to six months by providing written notice and an explanation to all 
parties of the need to extend the time. Prior to issuing a determination, the director shall provide 
the contractor, subcontractor, employer or other person against whom the complaint has been filed 
with an opportunity to respond to the complaint and provide any exculpatory evidence. 

H.. Ifthe director determines that there has been an underpayment of wages or fringe benefits 
or a violation of the Public Works Minimum Wage Act, the director shall, in the absence of a vol- 
untary resolution by the parties and within thirty days of making that determination, order the 
withholding of accrued payments as provided in Subsection C of this section. 
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I. The director:shall issue rules necessary to achornin tes and Ape Ande the purposes of the 


Public Works Minimum Wage Act. 


History: 1953 Comp., § 6-6-6, enacted by Laws 
1965, ch. 35, § 1; 1979, ch. 35, § 1; 1991, ch. 224, § 1; 
2005, ch. 258, $1; 2009, ch. 206, § 3; 2020, ch. 47, § 1; 
2022, ch. 5, $1. ' 

The 2022 amendment, effective May 18, 2022, pro- 
vided that prevailing wage rates and prevailing fringe 
benefit rates are to be determined annually by October 1 
to take effect the next January’ 1, provided that an ap- 
peal of the prevailing wage determination does not stay 
implementation of the rate, and provided that during the 
pendency of an appeal, whether before the labor and in- 
dustrial commission or in a court, a court of competent 
jurisdiction may grant a stay of the implementation of the 
wage rate upon motion by a party or an interested person, 
as long as the court gives an opportunity for any inter- 
ested person to be heard on the matter; and in Subsection 
B, in the introductory, paragraph, after:"Annually", added 
"no later than October 1", and after the first occurrence of 
"fringe benefit rates", added "to take effect the next sheer 
ary 1", and added Paragraphs B(5) and B(6): ) 

The 2020 amendment, effective May 20, 2020; ans 
vided a process to resolve prevailing wage complaints, 


Lah 


» the introductory paragraph and in two places in Subsec- 


tion B; in the introductory paragraph, substituted ,;'con- 
tract or project" for ' ‘contract based upon these specifica- 
tions" near the middle and "minimum wage rates issued 
for the project" for "advertised specifications" at the end; 
in Subsection B, inserted."or person acting as a contrac- 
tor" near the beginning and substituted "employed on 
the project the difference between the rates of wages 
required by:the director of the labor and industrial divi- 


. sion of the labor department" for “employed by the con- 


and increased penalties; i in Subsection A, replaced each ©. 


occurrence of "classes" with "classifications": in Subsec- 
tion B, in the introductory clause, added "Annually; 
after "respective", deleted "classes" and added "classifi- 
cations", and deleted "classes or" preceding the next oc- 
currence of "classifications", in: Paragraph B(1), deleted 
"class or" preceding "classifications"; in Subsection C, 
after "provided that there", deleted."may" and added 
"shall", and after "considered necessary by the", added 
"director"; added a new Subsection D and redesignated 
former Subsection D as Subsection E; and added new 
Subsections F through H and redesignated the succeed- 
ing subsection accordingly. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section A, after "stating the minimum»:wages", added 
"and fringe benefits"; after "based upon the wages", 
added "and benefits"; after "payment computed at wage 
rates",-added "and fringe benefit rates" and after “not 
less than those", deleted "stated in the minimum wage 
rates" and added "determined pursuant to Subsection B 
of this section to be the prevailing wage rates and pre- 
vailing fringe benefit rates"; deleted former Subsection 
B, which provided that the director shall conduct a con- 
tinuing program for obtaining and compiling wage-rate 
information; added Subsection B; and in Subsection C, 
at the beginning of the sentence, deleted "scale of wages" 
and added "prevailing wage rates and prevailing fringe 
benefit rates"; after "the difference between the", deleted 
"rates of wages" and added “prevailing wage rates and 
prevailing fringe benefit rates"; and after "mechanics on 
the work and the", changed "rates received by such la- 
borers" to "wage rates and fringe benefit rates received 
by the laborers". 

The 2005 amendment, effective July 1, 2005, in- 
creased the threshold amount of a contract or project from 
$20,000 to $60,000 in Subsection A and.added Subsection 
D to provide that the director may with cause issue sub- 
poenas for production of documents or witnesses and at- 
tach and prohibit the release of any assurance payment 
until the director resolves any probable cause to believe 
that a violation has occurred. 

The 1991 amendment; effective July 1, 1991, sub- 
stituted "director of the labor and industrial division of 
the labor department" for "director" and for "chief of the 
labor and industrial bureau" throughout the section; in- 


tractor or subcontractor on the work the difference be- 
tween the rates of wages required by the contract" near 
the middle; and made minor’ stylistic changes through- 
out the section. 7 

‘ANNOTATIONS 

The word "determine" is synonymous with "ascer- 
tain". City of Albuquerque v. Burrell, 1958-NMSC-070, 64 
N.M, 204, 326 P.2d 1088. 

Private non-profit corporations. — The standard to 
be applied when determining whether private non-profit 
corporations that lease hospitals from government enti- 
ties meet the definition of "political subdivision" under 
this section is whether under the totality of the circum- 
stances the private entity is so intertwined with a public 
entity that the private entity becomes am alter ego of the 
public entity, Memorial Med. Ctr. v, Tatsch. Constr.; Inc., 
2000-NMSC-030, 129'N.M. 677, 12 P.3d 431. 

Procurement Code not applicable to non-state 
fair concession contracts. — Where plaintiff, a for- 


| _ profit corporation providing dental services, was awarded 


a contract to provide dental services for Albuquerque pub- 
lic schools (APS) in response to a request for information 
(RFI) issued by APS, which stated that all services per- 
formed per an award for the RFI must be performed at no 
cost to APS and that successful applicants would be di- 
rected to bill medicaid, other third-party payers or provide 
services pro bono, and ‘where plaintiff filed a complaint for 
declaratory judgment requesting an order declaring that 


“the RFI was subject to the Procurement Code, the dis- 


trict court did-not err in dismissing plaintiff's complaint, 
because APS's RFI falls under the definition of a conces- 
sion contract, and. under the clear language of 13-1-30(A) 
NMSA 1978, non-state fair concession contracts are not 
covered by the Procurement Code. Mira Consulting, Inc. v. 
Board of Educ,, 2017-NMCA-009. 

Section. inapplicable when telecommunication 
system replaced. — This section did not apply to a con- 
tract whereby the telecommunications system in a state 
university was simply replaced without any construction or 
alteration of the buildings and when cables were installed 
in preexisting tunnels. Universal Commc'n Sys. v. shi al 
1986-NMSC-076, 104 N.M. 754, 726 P.2d 1884: 

The director has a nondiscretionary duty to det 
prevailing wage rates in accordance with collective 
bargaining agreements. — This section imposes a man- 
datory, nondiscretionary duty on the director of the labor re- 
lations division of the New Mexico department of workforce 
solutions (director) to set prevailing wage rates and prevail- 
ing fringe benefit rates according to collective bargaining 
agreements for all public works projects costing more than 


‘sixty thousand dollars to which the state or any political 


serted "subcontractor, employer or any person acting as" 


a contractor" following "contractor": near the middle of 
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subdivision is a party, This section also imposes a continu- 
ing duty on the director to update the prevailing wage and 
prevailing benefit rates according to applicable rates. used 
in subsequent collective bargaining agreements, N.M. Bldg. 
and Constr. Trades Council v. Dean, 2015-NMSC-023,_. 
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Where petitioners, an alliance of craft unions representing 
the interests of thousands of New Mexico employees working 
on public works projects throughout the state, sought a writ of 
mandamus ordering the director of the labor relations division 
of the New Mexico department of workforce solutions (director) 
to set prevailing wage and prevailing benefit rates in accordance 
with the Public Works Minimum Wage Act, §§ 13-4-10 to -17 
NMSA 1978, mandamus was proper because 13-4-11 NMSA 
1978 imposes a mandatory, nondiscretionary duty on the direc- 
tor to set prevailing wage rates and prevailing fringe benefit 
rates according to collective bargaining agreements for all pub- 
lic works projects costing more than sixty thousand dollars to 
which the state or any political subdivision is a party. N.M. Bidg. 
and Constr. Trades Council v. Dean, 2015-NMSC-023, — . 

Section violated. — Classification of and wage pay- 
ments to an employee is in violation of this section, when 
the interpretation and application of standard job clas- 
sifications and descriptions were not based upon the 
prevailing wages being paid on contract work of a simi- 
lar nature to corresponding classes of laborers and me- 
chanics performing the same work as that employee per- 
formed. L.H. Lacy Co. v. State Labor & Indus. Comm'n, 
1976-NMSC-065, 89 N.M. 5638, 555 P.2d 684. 

Section resembles Davis-Bacon Act. — The New 
Mexico statute is practically identical with the Davis- 
Bacon Act (40 U.S.C.S. § 276a), and if a contractor was 
challenging the law the New Mexico supreme court would 
readily accept the reasoning of the United States supreme 
court. City of Albuquerque v. Burrell, 1958-NMSC-070, 64 
N.M. 204, 326 P.2d 1088. 

Duty to determine prevailing ways. — Before prom- 
ulgation of an order setting the minimum wage scale to be 
paid on public works a determination must be made of 
the prevailing wages being paid in a locality for like work. 
City of Albuquerque v. Burrell, 1958-NMSC-070, 64 N.M. 
204, 326 P.2d 1088. 

Employer cannot be ordered to pay additional 
wages, — This section expressly confers the power to 
determine the prevailing wage but does grant the power 
to order an employer to pay the additional wages deter- 
mined to be due his laborers. If it is determined that a 
person or firm has failed to pay the prevailing minimum 
wages, then the certification procedure outlined in Para- 
graphs [Subsections] A and B of Section 13-4-14 NMSA 
1978 must be followed. Grauerholtz v. New Mexico Labor 
& Indus. Comm'n, 1986-NMSC-071, 104 N.M. 674, 726 
P.2d 351. 

Health benefits are part of prevailing wage. — The 
health benefits provided pursuant to Executive Order 


13-4-12. Repealed. 


Repeals. — Laws 2009, ch. 206, § 11 repealed 13-4-12 
NMSA 1978, as enacted by Laws 1965, ch. 35, §2, relat- 
ing to the definition of the term "wages", effective July 1, 
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No, 2007-49, issued on October 25, 2007; titled "State of 
New Mexico Contractor Health Coverage Requirement", 
which directs executive branch state agencies that so- 
licit and award contracts after January 1, 2008 to require 
prospective contractors to offer health care coverage to 
their New Mexico employees as part of their procurement 
submittal, is a valid, enforceable contract that may be ac- 
counted for as part of the prevailing wage. 2008 Op. Att'y 
Gen. No. 08-05. 

Section preempted. — This act is preempted by the 
federal government's predetermined wage rate only when 
the New Mexico rate is lower than that predetermined by 
the federal government. 1971 Op. Att'y Gen. No. 71-114. 

When section applies. — When the political subdi- 
vision contracts with another entity to carry out public 
works, the public works minimum wage rates apply. 1967 
Op. Att'y Gen. No. 67-100. 

When section does not apply. — When a school board 
acts as both the contractor and political subdivision, this 
section does not apply. One entity cannot contract with 
itself under this section. 1967 Op. Att'y Gen. No. 67-100. 

Submission of false wage rate data may be per- 
jury or false swearing. — See 1963-64 Op. Att'y Gen. 
No. 63-160. 

_ Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur. 2d Public Works and Contracts §§ 216 to 240. 
Validity of statute, ordinance, or charter provision re- 


. quiring that workmen on public works be paid the pre- 


vailing or current rate of wages, 18 A.L.R.3d 944, 

What entities or projects are "public" for purposes of 
state statutes requiring payment of prevailing wages on 
public works projects,5 A.L.R.5th 470. 

Who is "employee," "workman," or the like, or contractor 
subject to state statute requiring payment of prevailing 
wages on public works projects, 5 A.L.R.5th 513. 

What are "prevailing wages," or the like, for purposes 
of state statute requiring payment of prevailing wages on 
public works projects, 7 A.L.R.5th 400. 

Employers subject to state statutes requiring pay- 
ment of prevailing wages on public works projects, 7 
A.L.R,5th 444, 

What projects involve work subject to state statutes re- 
quiring payment of prevailing wages on public works proj- 
ects, 10 A.L.R.5th 337. 

Employees' private right of action to enforce state 
statute requiring payment of prevailing wages.on public 


_works projects, 10 A.L.R.5th 360. 


51B C.J.S. Labor Relations §§ 1022, 1039. 


2009. For provisions of former section, see the 2008 NMSA 
1978 on NMOneSource.com. 


13-4-13. Failure to pay minimum wage; termination of contract. 


Every contract within the scope‘of the Public Works Minimum Wage Act [13-4-10 to 13-4-17 
NMSA 1978] shall contain further provision that in the event it is determined by the director 
that any laborer or mechanic employed on the site of the project has been or is being paid a 
wage rate or fringe benefit rate less than the rates required, and in the absence of a voluntary 
resolution by the parties, the contracting agency shall, within thirty days of the director's de- 
termination, by written notice to the contractor, subcontractor, employer or person, acting as a 
contractor, terminate the right to proceed with the work or the part of the work as to which there 
has been a failure to pay the required wages or fringe benefits, and the contracting agency shall 
prosecute the work to completion by contract or otherwise, and the contractor or person acting 
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as a-contractor and the contractor's or person's sureties shall be liable to the state for any excess 
costs occasioned thereby. Any party receiving notice of termination of a project or subcontract 
pursuant to the provisions of this section may appeal the finding of the Ainestor as provided in 
the Public Works Minimum Wage Act.’ woitales-a dover ti 46 ’ 


10 


History: 1953 Comp., § 6-6-7, enacted bg Laws next, occurrence of "failure", and after "the contracting 
1965, ch. 35, § 3; 1991, ch. 224, § 3; 2009, ch, 206, § 4; agency", deleted "may" and added "shall", 
2020, ch. 47, § 2. The 2009 amendment, effective July 1, 2009, after 

The 2020 amendment, effective May. 20, 2020, "willful violation a", changed "rate of wages Ieee than the 
strengthened requirements in the event it is determined rate of wages" to "wage rate or fringe benefit rate less that 
that a laborer is being paid a wage rate less than the rates the rates"; and after "pay the required wages", added "or 
required, and required certain entities to act_regardless fringe benefits", 
of whether the failure to pay the required wages was The 1991 amendment, effective July 1, 1991, substi- 
willful; and after "in the event.it is", deleted "found" and tuted "director of the labor and industrial division of the 
added "determined", after "has been or is being paid", de- labor department!" and "director" for "state labor commis- 
leted "as a result of a willful violation", after "than the sioner"; inserted "employer or person acting as a contrac- 
rates required", added "and in the absence of a voluntary tor" and ' "or person. acting as a contractor"; substituted 
resolution by the parties", after "the contracting agency", "project" for "contract" in the second sentence; and made 


deleted."may" and added "shall, within thirty days of the minor stylistic changes throughout. the section. _ 
director's determination", deleted "willful" preceding the : 


13-4-13.1.. Public works contracts; registration of contractors and 
subcontractors. 


A. Except as otherwise provided in this subsection, in order to submit a bid valued at more 
than sixty thousand dollars ($60,000) in order to respond to a request for proposals or to be 
considered for award of any portion of a public works project greater than sixty thousand dol- 
lars ($60,000) for a public works project that is subject to the Public Works Minimum Wage Act 
[13-4-10 to 13-4-17 NMSA 1978], the contractor, serving as a prime contractor or not, shall be 
registered with the division. Bidding documents issued or released by a state agency or political 
subdivision of the state shall include a clear notification that each contractor, prime contractor 
or subcontractor is required to be registered pursuant to this subsection. The provisions of this 
section do not apply to vocational classes in public schools or public post-secondary educational 
institutions. ahh eet 

B. The state or any political subdivision of the state shall not accept a bid on a public works 
project subject to the Public Works Minimum Wage Act from a prime contractor that ee not pro- 
vide proof of required registration for itself. # 

C.. Contractors and subcontractors may register’ with the division on a fora provided by the 
division and in accordance with workforce solutions department rules. The division shall charge 
a registration fee of four hundred dollars ($400) every two years. The division shall issue to the 
applicant a certificate of registration within fifteen days after receiving from the applicant the 
completed registration form and the registration fee. 

D. No less than thirty days before the expiration of a registration certificate, the division shall 
mail or electronically transmit to a registrant's address as reflected in the files of the division a 
reminder of the approaching expiration date. 

EK. Registration fees collected by the division shall be deposited in ae labor enforcement 
fund. 


History: Laws 2004, ch. 89, § 1; 2005, ch. 98, § 2; The 2005 amendment, effective June 17, 2005, in- 


2009, ch. 206, § 5; 2011, ch. 94, § 1. serted-in Subsection A that in order to submit a bid val- 

The 2011 amendment, effective June.17, 2011, ued at more than $50,000, in order to respond to a request 
changed the registration fee from an annual registration for proposals or to be considered for award of any portion 
fee of two hundred dollars to a biennial fee of four hun- of a public works project greater than $50,000, the con- 
dred dollars and required the division to give contractors. tractor serving,as the prime contractor or not, shall be 
and subcontractors notice of the approaching expiration of registered and that bidding documents issued by political 
their registration, subdivisions shall include a clear notification that each 

The 2009 amendment, effective July 1, 2009, in Sub- contractor, prime contractor or subéontractor i is required 
section A, in’ two places, changed "fifty thousand dollars to be registered. 


($50,000)" to "sixty thousand dollars ($60,000)". 
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13- 4-14,:Payment of wages from funds withheld; list of contractors 
violating act; additional right of wage earners. 


A. -The director shall certify to the tanteatéing agency the reseed of persons or firms the director 
has found to have failed to pay wages or fringe benefits due employees under the Public Works Min- 
imum Wage Act [13-4-10 to 13-4-17 NMSA 1978] and the amount of arrears. The contracting agency 
shall pay or cause to be paid to the affected laborers and mechanics, from any accrued payments 
withheld under the terms of the contract or designated for the project, three times the amount of 
any wages or fringe benefits found due to the workers. pursuant. to the Public Works Minimum 
Wage Act. The director shall, after notice tothe affected persons, distribute a list to all departments 
of the state giving the names of persons or firms the director has found to have willfully violated the 
Public Works Minimum Wage Act. No contract or project. shall be awarded to the persons or firms 
appearing on this list or to any firm; corporation, partnership or association in which the persons 
or firms have an interest until three years have elapsed from the date of publication of the list con- 
taining the names of the persons or firms. A person to be included on the list to. be distributed may 
appeal the finding of the director as provided in the Public Works Minimum Wage Act. 

B. Ifthe accrued payments withheld under the terms of the contract, as mentioned in Subsec- 
tion A of this section, are insufficient to reimburse all the laborers and mechanics with respect 
to whom there has been'a failure to pay the wages or fringe benefits required pursuant to the 
Public Works Minimum Wage Act, the laborers and.mechanics shall have the right of action or 
intervention or both against the contractor or person acting as a contractor and the contractor's or 
person's sureties, conferred by law upon the persons furnishing labor and materials, and, in such 
proceeding, it shall be no defense that the laborers and mechanics accepted or agreed to less than 
the required rate of wages or voluntarily made refunds. The director shall refer such matters to 
the district attorney in the appropriate county, and it is the duty and responsibility of the district 
attorney to bring civil suit*for wages and fringe ees es and other damages provided for in 
Subsection C of this section. 

C. In the event of an aggregate aitusiGabatent of wages or fringe benefits greater than five 
hundred dollars ($500) to an employee subject to the Public Works Minimum Wage Act or imple- 
menting rules, the contractor, subcontractor, employer or a person acting as a contractor respon- 
sible for the underpayment shall be liable to any affected employee for three times the amount of 
the employee's unpaid wages or fringe benefits. In addition, the contractor, subcontractor, employer 
or person acting as a contractor shall be liable to any affected employee for one hundred dollars 
($100) for each calendar day on which a contractor, subcontractor, employer or person acting as a 
contractor has willfully required or permitted the employee. to work in violation of the provisions 
of the Public Works Minimum Wage Act. 

D. In an action brought pursuant to Subsection C of this section, the court shall award, in ad- 
dition to all other remedies, attorney fees and costs incurred on behalf of an employee adversely 
affected by a violation of the Public Works Minimum Wage Act by a contractor, subcontractor, em- 
ployer or person acting as.a contractor. é 


History: 1953 Comp., § 6-6-8, enacted by Laws "a contractor responsible for the", deleted "violation" and 


1965, ch. 35, § 4; 1991, ch. 224, § 4; 2005, ch. 253, § 3; added "underpayment", after the first occurrence of "any 
2009, ch. 206, § 6; 2020, ch. 47, § 3. . affected employee for", added "three times the amount of", 
Repeals and reenactments. — Laws 1965, ch. 35, § 4, after the next occurrence of "any affected employee for", 
repealed 6-6-8, 1953 Comp., relating to payment of wages deleted "liquidated damages beginning with the first day 
wrongfully withheld and rights of workers, and enacted a of covered employment in the sum of", and after "willfully 
new section. : required or permitted", deleted "an individual laborer or 
The 2020 amendment, effective May 20, 2020, in- mechanic" and added "the employee"; and in Subsection 
creased the penalties for failure to pay required wage rates; D, after "the court", deleted "may" and added "shall", and 
in Subsection A, after "director has found to have", deleted after "attorney fees and costs", deleted "to" and added "in- 
"disregarded their obligations to" and added "failed to pay curred on behalf of". 
wages or fringe benefits due", and after "designated for The 2009 amendment, effective July ib 2009, in Sub- 
the project", added "three times the amount of"; in Subsec- section A, in the second sentence, after "any wages", added 
tion B, after ' ‘fringe. benefits due and", deleted "liquidated" "or fringe benefits"; in Subsection B, after "pay the wages", 
and added "other"; in Subsection C, after "In the event of", added “or fringe benefits" and in the last sentence, af- 
deleted "any violation, of! and added ' ‘an aggregate un- ter "civil suit for wages", added "and fringe benefits"; in 
derpayment. of wages or fringe benefits greater than five . Subsection.C, after "employee's unpaid wages", added "or 


hundred dollars ($500) to ‘an employee subject to", after 
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fringe benefits"; and in Subsection D, after,"subcontrac- 
tor", changed "employee" to "employer", 

The 2005 amendment, effective July 1, 2005, changed 
the amount of liquidated damages in Subsection C from 
$10 to $100 and added Subsection D to provide that the 
court may award attorney fees and costs to. an employee 
adversely affected by a violation of the Public Works Mini- 
mum Wage Act. 

The 1991 amendment, effective July 1, 1991, substi- 
tuted "director of the labor and. industrial division of the 
labor department" and "director" for "labor commissioner” 
and "commissioner" throughout the section; in Subsection 
A, inserted "or designated for the project" in the second sen- 
tence and "or project" in the fourth sentence; in Subsection 
B, substituted "as mentioned in Subsection A of this sec- 


tion" for "as aforesaid" and inserted "or person acting as a © 


contractor" in the first sentence and substituted "provided 
for in Subsection C of this section" for "provided herein" at 
the end of the Subsection; inserted "employer or any person 
acting as a contractor" in three places in Subsection C; and 
made minor stylistic changes throughout the section. 


ANNOTATIONS 


Director cannot order employer to pay additional 
wages, but must follow certification procedure. 
— Section 13-4-11 NMSA 1978 expressly confers upon 
the labor commissioner (now director of the labor and 


PUBLIC PURCHASES AND PROPERTY 


13-4-15 


industrial division) the power to determine the prevail- 
ing wage for purposes of the Public Works Minimum Wage 
Act. The commissioner (director) does not have the power 
to order an employer to pay the additional wages deter- 
mined to be due his laborers. If the commissioner (direc- 
tor) has determined that a person or firm has failed to pay 
the prevailing minimum wages, then the certification pro- 
cedure outlined in Subsections A and B must be followed. 
Grauerholtz v. New Mexico. Labor & Indus; Comm'n, 
1986-NMSC-071, 104 N.M. 674, 726 P.2d 351. 

Private right of action. — Where plaintiffs, on be- 
half of themselves and all others similarly situated, sued 
under the Public Works Minimum Wage Act, 13-4-10 to 
-17 NMSA. 1978 (1937, as amended through 2011), al- 
leging that they were not compensated the appropriate 
wage rate for all hours worked on a renovation project for 
the university of New Mexico, the district court erred in 
concluding that the act does not confer a private right of 
action, because the plain language in Subsections C and 
D contemplate a private right of action in which an em- 
ployer can be liable to an employee for unpaid wages and 
attorney fees, separate from the administrative scheme 
contained in Subsections A and B, and broadly interpret- 
ing the act to imply a private right of action under Subsec- 
tions C and D would further the remedial purpose of the 
act, rather than frustrate it. Cates v, Mosher Enterprises, 
Inc., 2017-NMCA-063. 


13-4-14.1. Labor enforcement fund; creation; use. 


The "labor enforcement fund" is created in the state treasury. The fund shall consist of contrac- 
tor and subcontractor registration fees collected by the division and all investment and interest 
income from the fund. The fund shall be administered by the division, and money in the fund is 
appropriated to the division for administration and enforcement of the Public Works Minimum 
Wage Act [13-4-10 to.13-4-17 NMSA 1978]. Money in the fund shall not revert to the general fund 
at the end of a fiscal year. 


The 2009 amendments effective July 1, 2009, deleted 
"labor and industrial" before "division" and deleted "of the 
labor department" after "division". 


History: Laws 2004, ch. 89, § 2; 2009, ch. 206, § 7. 


13-4-14.2. Registration cancellation, revocation, suspension; injunctive 
relief. | 


The director may: ' 

A. cancel, revoke or suspend with conditions, including probation, the registration of any party 
required to be registered pursuant to the Public Works Minimum Wage Act [13-4-10 to 13-4-17 
NMSA 1978] for failure to comply with the registration provisions or for good cause, subject to ap- 
peal pursuant to Section 13-4-15 NMSA 1978; and 

B. seek injunctive relief in district court for failure to ably with the registration provisions 
of the Public Works Minimum Wage Act: 


The 2009 amendment, effective July 1, 2009, after "di- 
rector", deleted "of the labor and industrial division of the 
labor department", 


History: Laws 2004, ch. 89, § 3; 2009, ch. 206, § 8. 


13-4-15. Appeals. 


A. Any interested person may appeal any determination, finding or action of the director made 
pursuant to the Public Works Minimum Wage Act [13-4-10 to 13-4-17 NMSA 1978] to the labor 
and industrial commission sitting as the appeals board by filing notice of the appeal with the di- 
rector within fifteen days after the determination has been issued or notice of the finding or action 
has been given as provided in the Public Works Minimum Wage Act. . 
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B. The labor and industrial commission, sitting as the appeals board, shall adopt rules as it 
deems necessary for the prompt disposition of appeals. A copy of the rules shall be filed with the 


librarian of the supreme court law library. 


C. The appeals board, within ten days after the filing of the appeal, shall set. the matter for an 
oral hearing within thirty days and, following the hearing, shall enter a decision within ten days 
after the close of the hearing and prottiptly mail copies of the decision to the parties. 

D. Decisions of the appeals Bape may be appealed bi ate to the provisions of Section 39-3- 


1.1 NMSA 1978. 


History: 1953 Comp., § 6-6-8.1, enacted by Laws 
1963, ch, 304, § 5; 1991, ch, 224, § 5; 1998, ch. 55, § 25; 
1999, ch. 265, § 25; 2009, ch. 206, § 9. 

Cross references. — For State Rules Act, see Chap- 
ter 14, Article 4 NMSA 1978. 

The 2009 amendment, effective July 1, 2009, in Sub- 


section A, after "director", deleted "of the labor and indus- 


trial division of the labor department", 

The 1999 amendment, effective July 1, 1999, substituted 
"Section 39-3-1.1" for "Section 12-8A-1" in Subsection D, 

The 1998 amendment, effective September 1, 1998, 
in Subsection B, deleted "such" preceding "rules" and 
"and regulations" following "rules" in two places, inserted 
"law"; in Subsection C, substituted,"the" for "such" and re- 
wrote Subsection D, 

The 1991 amendment, effective July 1. 1991, sub- 
stituted "director of the labor ‘and industrial division of 
the labor department" for "state labor commissioner" in 
Subsections A and D; substituted "director" for "commis- 
sioner" in Subsection A; and deleted "state" preceding "la- 
bor".in Subsections A and B. 


ANNOTATIONS 


Administrative dismissal of untimely appeal. 
— Where the director of the labor relations division 
determined that the Public Works Minimum Wage Act 
applied to two projects that were.undertaken by the 
board of regents, the foundation and the contractor 
as the builders; on December 6, 2011, the secretary 
of the workforce solutions department issued a letter 
reversing the director's determination; in the letter, 
the secretary named withdrew the directors' certifica- 
tions, referred to ongoing settlement negotiations be- 
tween the builders and the director, and stated that 
no further actions would be taken on those matters; 
the letter was sent only to the foundation; petitioners 
were aware of the contents of the secretary's letter on 
December 26, 2011 when the foundation forwarded 


13-4- 16. Construction of act. 


the letter to petitioners; petitioners filed an appeal of 
the secretary's determination on February 3, 2012; the 
commission determined that the appeal was not timely; 
the secretary did not violate the act by issuing a deter- 
mination; and the content of the secretary's letter was 
sufficient notice to prompt petitioners to inquire into 
the letter's effect, the commission's dismissal of the 
appeal was not arbitrary or capricious, was supported 
by substantial evidence, and was in accordance with 
the law. Garcia v. Bd. of Regents, 2014-NMCA-083. 

An illegal provision in a contract may be sev- 
ered if it is non-essential to an otherwise valid 
contract. — Where plaintiffs, a class of workers who 
provided various electrical services on a construction 
project in which defendants were involved, sued defen- 
dants for statutory minimum wage violations, includ- 
ing violation of the Public Works Minimum Wage Act 
(PWMWA), entered into a settlement agreement with 
defendants, a condition of which was in violation of fed- 
eral law regarding income tax and social security with- 
holding for back wages, severance of the non-essential, 
illegal provision and enforcement of the agreement was 
the appropriate remedy, because where the purpose and 
subject’ matter of a contract are legal, but the contract 
contains an illegal provision, the general rule is that 
a court may enforce the valid portions of.a contract in 
favor of a party who has not engaged in serious mis- 
conduct if the illegal term is not an essential part of 
the agreed exchange. Garcia v. ‘UNM Bd. of Regents, 
2016-NMCA-052, cert. denied. 

Scope of review. — The review by the distract court is 
confined to the record of the proceedings before the labor 
and industrial commission, and the findings of fact of the 
commission are binding upon the district court when sup- 
ported by substantial evidence and supreme court review 


is confined to the same record. City of Albuquerque v. State 


Labor & Indus. Comm'n, 1970-NMSC-037, 81 N.M. 288, 
466 P.2d 565. 


Sections 13-4-10 tlerdagH 13: 4. 17 NMSA 1978 shall not be construed to supersede or impair a 
more stringent requirement under any authority granted by federal law to provide for the estab- 


lishment of specified wage rates. 


History: Laws 1937, ch. 179, § 4; 1941 Comp., § 6- 
509; 1953 Comp., § 6-6-9; 1991, ch. 224, § 6. 

The 1991 amendment, effective July 1, 1991, added the 
catchline; substituted "Sections 13-4-10 through 13-4-17 


NMSA 1978" for "This act" at the beginning of the section; 
and inserted "a more stringent requirement under". 


18-4-17. Outstanding contracts and invitations. 


The Public Works Minimum Wage Act [13-4-10 to 13-4-17 NMSA 1978] shall not affect a con- 
tract existing or a contract that may be entered into pursuant to invitations for bids that are out- 


standing at the time of enactment of that act. 
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History: Laws 1937, ch. 179, § 5; 1941 Comp., § 6-. /. The 2009 amendment, effective: eg 1, 2009, made 
510; 1958 Comp., § 6-6-10; 2009, ch. 206,810. . grammatical changes. 


13-4-18. Construction contract performance and payment ponds.’ 


A. When aconstruction contract i is awarded in excess of twenty-five thousand dollars ($25, 000), 
the following bonds or security shall be delivered to the state agency or local public body and shall 
become binding on the parties upon the execution of the contract. If a contractor fails to deliver the 
required performance and payment bonds, the contractor's bid shall be rejected, its bid security 
shall be enforced to the extent of actual damages. Award of the contract shall be made pursuant to 
the Procurement Code [Sections’13-1-28 through 13-1-199 NMSA 1978] in'the following manner: 

(1) a performance bond satisfactory to the state agency or local public body, executed by a 
surety company authorized to do business in this state and said surety to be approved in federal 
circular 570 as published by the United States treasury department or the state board of finance 
or the local governing authority, in an amount equal to one hundred percent of the price specified 
in the contract; and 

(2) a payment bond satisfactory to the state agency or local public Beary! cebienited bya 
surety company authorized to do business in this state and said surety .to be approyed in federal 
circular 570 as published by the United States treasury: department or the state board of finance 
or the local governing authority, in an amount equal to one hundred percent of the price specified 
in the contract, for the protection of all persons supplying labor and material to the contractor or 
its subcontractors for the performance of the work provided for.in the contract. 

B. The state purchasing agent or the central purchasing office may reduce the amount of the 
performance bond required prior to solicitation to not less than fifty percent of the contract price if 
it is determined to be less costly or more advantageous to the state agency or local public body: to 
self-insure a part of the performance éf the contractor. 

C. The state purchasing agent or the central purchasing office may reduce the amount of the 
payment bond required prior to solicitation of not less than fifty percent of the contract price if it is 
determined that it is in the best interest of the state agency or local public body to do so. Factors to 
be considered in order to make such a determination include, but ‘are not limited to: 

(1) the value and number of subcontracts to be retard by the contractor; and: 

(2) the value of the contract. 

D. , Nothing in this section shall be construed to limit the authority of the state dbehiey or 1ocal 
public body to require a performance bond or other security in addition to those bonds, or in cir- 
cumstances other than specified in Subsection A ofthis section. 

E. For contracts under twenty-five thousand dollars ($25,000) the state agency or local public — 
body may impose in its sole and complete discretion We Tee of Subsections A, B and C 
of this section. 


History: 1978 Comp., § 18-4-18, enacted by Laws Kitchens Constr. Inc., 1988- NMSC- 013, 106 N.M. 753, 750 


1987, ch. 109, § 1. P.2d 114. ; « 
Cross references. — For corporations qualified as Bond requirements. - — “The Little Miller he [(13- 4- 
sureties, see 46-6-1. NMSA 1978. 18 to 13-4-20 NMSA 1978] requires a bond conditioned 
Repeals and reenactments. — Laws 1987, ch. 109, for the performance and completion of contract accord- 
§ 1 repealed former 13-4-18 NMSA 1978, as amended by ing to its terms, in "compliance with all requirements of 
Laws 1975, ch. 251, § 1, and enacted a new section, effec- law," and also for payment of labor and materials and 
tive June 19, 1987. is more encompassing than the federal Miller Act, 40 
' U.S.C, § 270A. Employment Sec. Comm'n v. C.R, Davis 
ANNOTATIONS Contracting Co., 1969-NMSC-174, 81 N.M. 23, 462 P.2d 

I. GENERAL CONSIDERATION. 608. 

Il. PERSONS AND ENTITIES PROTECTED. Section | gives remedy comparable to mechanic! s 
Ill. SURETY LIABILITY. lien. — Sections 13-4-18 and 13-4-19 NMSA 1978 are in- 
IV. TIME TO SUE. tended to provide a remedy comparable to a mechanic's 
lien to materialmen who provide supplies for a state gov- 
I. GENERAL CONSIDERATION."!) 5. ernment construction: project. State ex rel. W.M. Carroll 


C 
Purpose of Little Miller Act. — The Little Miller Act ‘ pa cass Constr Spe Jee: Dhieege Meee sy 


[13-4-18 to 13-4-20 NMSA 1978] was enacted to protect Not a lien statute. — The Little Miller Act [13-4-18 to 
suppliers of materials under any subcontract involvinga = 43. 4.99 NMSA 1978] is not a lien statute: it merely pro- 


state construction project. State ex rel. Elec. Supply Co. v. vides a remedy for recovery of monies due for the doing of 
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work or the furnishing of material on a state construction 
project. State ex rel. Mountain States Mut. Cas. Co. v. KNC, 
Inc., 1987-NMSC-063, 106 N.M. 140, 740 P.2d 690. 

Bond required for public highway construction. — 
This section requires that a bond be given when the state 
enters into a contract for the construction of a public high- 
way. Am, Sur. Co. v. Gilmore Oil Co., 83 F.2d 249 (10th Cir. 
1936). 


Il, PERSONS AND ENTITIES PROTECTED. 


Bond inurement. — Under New Mexico law prior to 
the passage of this act (Laws 1923, ch. 136), a public con- 
tractor's bond inured to the benefit of furnishers of labor, 
material, and supplies to the principal. First Nat'l Bank v. 
Caples, 17 F.2d 87 (5th Cir, 1927). 

Public also protected. — Bond required of road con- 
tractor under this section is not only for protection of la- 
borers and materialmen, but also for the protection of the 
public in tending to lower prices of labor and material by 
assuring payment of all claims. Silver v, Fidelity & De- 
posit Co., 1985-NMSC-098, 40 N.M. 33, 53 P.2d 459. 

‘Third-tier suppliers of materials to government con- 
struction projects are entitled to protection under New 
Mexico's Little Miller Act.[18-4-18 to 13-4-20 NMSA 
1978]. Nichols Corp. v. Bill Stuckman Constr. Inc., 
1986-NMSC-077, 105 N.M. 87, 728 P.2d 447. 

Section applies to third-tier suppliers. — The Lit- 
tle Miller Act [13-4-18 to 13-4-20 NMSA 1978} applies to 
suppliers of materials under any subcontract involving a 
state construction project, including third-tier suppliers. 
State ex rel. W.M.Carroll & Co, v. K.L. House Constr. Co., 
1982-NMSC-150, 99 N.M. 186, 656 P.2d 236, 

When materialman may sue, — A bond to the state, 
conditioned for the performance by a highway contractor 
of the obligation of his contract, one of which obligations 
is to pay for materials used, may be sued on by a mate- 
rialman. Southwestern Portland Cement Co. v. Williams, 
1926-NMSC-052, 32 N.M. 68, 251 P. 380. 


III. SURETY LIABILITY. 


Surety's liability to employee leasing company. — 
General contractor's surety was liable to employee leas- 
ing company which furnished labor for project covered by 
surety's bond since leasing company hired the laborers, 
paid them weekly, and then billed general contractor in 
accordance with the terms of their contract. Eastland Fin. 
Servs, v, Mendoza, 2002-NMCA-035, 1382 N.M. 24, 43 P.3d 
375. 

Exceptions to "supplies". — The word "supplies," 
used in the statute and in a contractor's bond, does not 
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include premiums on workmen's compensation and pub- - 


lic liability insurance, and recovery cannot be had against 
the surety for failure to. pay such items. Anderson uv. 
United States Fid. & Guar, Co., 1940-NMSC-054, 44 N.M. 
483, 104 P.2d 906. 

Surety's liability in absence of bond. — Where 
surety company signed bond to which the contract was at- 
tached, it was bound by the provision in the contract that 
"the contractor will give bond guaranteeing the payment 
of labor and materials" as required by statute, although 


such bond was never actually given, and the surety com- . 


pany was liable to the materialman. Southwestern Sash & 
Door Co. v. Am. Employers' Ins. Co., 19383-NMSC-025, 37 
N.M. 212, 20 P.2d 928. 

Rights of surety. — A surety that issues performance 
and payment bonds, and then satisfies claims against the 
contractor by paying laborers and materialmen, has su- 
perior rights as against the contractor's secured creditors 
to final progress payments and retainage funds held by 
the project owner. New Mexico State Hwy, & Transp. Dep't 
v. Gulf Ins. Co., 2000-NMCA-007, 128 N.M. 634, 996 P.2d 
424. 
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When no release of surety. — Failure of school board 
to retain 15% of the contract price for a school building 
from the contractor, until final settlement, does not re- 
lease the surety from liability to the laborers or materi- 
almen. Southwestern Sash & Door Co,:.v. Am. Employers' 
Ins. Co,, 1933-NMSC-025, 37 N.M.212, 20 P.2d 928. 

Extension of surety liability. — Although the gen- 
eral rule is that the liability of a surety cannot be ex- 
tended beyond the fair import of the undertaking in the 
bond, this rule has certain exceptions: (1) where bonds are 
given pursuant to statute for a public or quasi-public pur- 
pose; or (2) when by special provision of statute the condi- 
tions and obligations prescribed in the statute requiring 
the bond must be read into the bond, whether contained 
therein or not, and in such cases, the liability of a surety 
will be determined by the conditions and obligations pre- 
scribed in the statute, in the first instance, on principles 
of public policy, and the second, by force of statutory provi- 
sion, Employment Sec. Comm'n v. C.R. Davis Contracting 
Co,, 1969-NMSC-174, 81 N.M. 23, 462 P.2d 608. 

Punitive damages. — Although statutes requiring the 
filing of contractor's bonds and the terms of surety bonds, 
like New Mexico's Little Miller Act, are generally liber- 
ally construed to effect legislative intent and the purpose 
of the bond, clearly the language of the surety bond did 
not extend to liability for punitive damages. State ex rel. 
Conley Lott Nichols Mach. Co. v Safeco Ins. Co, of Am., 
1983-NMCA-112, 100 N.M. 440, 671 P.2d 1151, 


IV. TIME TO SUE. 


Unless a governmental entity directly contracts 
for a shorter time-to-sue provision with either the 
contractor or the surety, a shorter time-to-sue provi- 
sion contained in a performance bond is unenforceable. 
City of Santa Fe v. Travelers Casualty & Surety Co., 
2010-NMSC-010, 147 N.M. 699, 228 P.3d 483. 

Enforceability of time-to-sue provisions in per- 
formance bond. — Where a municipality contracted 
with a contractor to‘repair a tank; the contract did not 
contain a time-to-sue provision; the contractor obtained.a 
performance bond from the surety; the performance bond 
contained a two year time-to-sue provision; the munici- 
pality declared the contractor in default and demanded 
performance from the surety; and the municipality sued 
the surety more than two years after the municipality de- 
clared the default, the two year time-to-sue provision in 
the performance bond was unenforceable and the six year 
statute of limitation under Section 37-1-3 NMSA 1978 ap- 
plied. City of Santa Fe v, Travelers Casualty & Surety Co., 
2010-NMSC-010, 147 N.M. 699, 228 P.3d 483. 

Timeliness of notice. — Where contractor furnished 
bond provided for under this section and timely notice was 
given to contractor's surety only if a substitute item, the last 
one furnished on the job, was legally sufficient, notice was 
too late, since contractor had not been informed of the pro- 
posed change as required by contract provisions dealing with 
changes, and the item, never installed, was held not to be the 
last item furnished under the contract. Crane O'Fallon Co. v. 
Via, 1952-NMSC-101, 56 N.M. 772, 251 P.2d 260, 

Law reviews. — For comment, "The Miller Act in 
New Mexico - Materialman's Right to Recover on Prime's 
Surety Bond in Public Works Contracts - Notice as Con- 
dition Precedent to Action," see 9 Nat. Resources J. 295 
(1969). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 17 Am. 
Jur, 2d Contractors’ Bonds §§ 51 to 148. 

Loans or advances to building or construction contrac- 
tor as within coverage of his bond, 164 A.L.R., 782. 

Workmen's compensation insurance premiums as 
within coverage of contractor's bond, 164 A.L.R. 1468. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


13-4-19 


False receipts or the like as estopping materialmen or 
laborers from recovering on public work bond, 39 A.L.R,2d 
1104. 

Relative rights; as between surety on public Sant con~ 
tractor's bond and unpaid laborers or materialmen, in 
percentage retained by obligee, 61 A.L.R.2d 899. 

Liability of surety on bond for'public works, 70 A.L.R.2d 
1370. ; 

Labor or material furnished a subcontractor. for public 
work or improvement as within coverage of bond.of princi- 
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Building contractor's liability on bond or other agree- 
ment to indemnify owner, for injury or death of,third per- 
son resulting from owner's negligence, 27 A.L.R.3d 663. 

What constitutes "public work" within.statute relating 
to contractor's bond, 48:A.L.R.4th 1170. 

State or local government's liability to subcontractors, 
laborers, or materialmen for failure to require general 
contractor to post bond, 54 A.L.R.5th 649. 

20 C.J.S. Counties § 160; 63 C.J.S, Municipal Corpora- 
tions § 1176; 72 Supp. C.J.S. Public Contracts §$§ 41 to 61; 


pal contractor, 92 A.L.R.2d 1250. 78 C.J.S. Schools and School Districts § 420 et seq. . 


13-4-19. Rights of person furnishing labor or materials and right of. 
state with respect to taxes due. 


A. The state shall have the right to sue on the payment bond for all taxes due arising out of 
construction services rendered under a contract, in respect of which a payment bond is furnished 
under Section 13-4-18 NMSA 1978 by.a contractor that does not have its principal place of busi- 
ness in New Mexico, and to prosecute such action to final.execution and judgment for the sum due. 
The court may allow, as part of the costs, interest and reasonable attorney fees. 

B. Every person, firm or corporation that has furnished labor or materials in the prosecu- 
tion of work provided for in a contract, in respect of which a payment bond is furnished under 
Section 13-4-18 NMSA 1978, and that has not been paid in full for the labor or materials before 
the expiration of a period of ninety days after the day on which the last of the labor was doné or 
performed or materials were furnished or supplied for which claim is made, shall have the right 
to sue on the payment bond for the: amount of the balance unpaid at the time of the institution of 
the suit and to prosecute such action to final execution and judgment for the sum or sums justly 
due for the labor done or performed or materials furnished to be used in the construction of the 
project; provided, however, that sums justly due shall be determined according to the subcontract 
or other contractual relationship directly with the contractor furnishing the payment bond. A per- 
son having a direct contractual relationship with a subcontractor but no contractual relationship, 
express or implied, with the contractor furnishing the payment bond shall have a right of action 
upon the payment bond upon giving written notice to the contractor, within ninety days from the 
date on which the person did or performed the last of the labor or furnished or supplied the last of 
the materials for which the claim is made, stating with substantial accuracy the amount claimed 
and the name of the party to whom the materials were furnished or supplied or for whom the labor 
was done or performed. Notice shall be,served by mailing the notice by registered mail, postage 
prepaid, in an envelope addressed to the contractor at any place the contractor maintains an office 
or conducts business or at the contractor's residence or in any manner in which the s service of sum- 
mons in civil process is authorized by law. 

C.. The claimant in the suit shall notify the obligee IB <a, in the bond. of the beginning of 
such action, stating the amount claimed, and no judgment shall be entered in the action within 
thirty days after giving notice. The aiarerd and any person, firm, corporation or the state having 
a cause of action on the bond may be admitted on motion as a party to the action, and the court 
shall determine the rights of all parties thereto. If the amount realized on the bond is insufficient 
to discharge all claims in full, the amount shall be distributed among the parties entitled thereto 
pro rata. 

D. Except for suits by the state with respect to taxes that shall be brought in the name of the 
revenue processing division of the taxation and revenue department, every suit instituted under 
this section shall be brought in the name of the state for the use of the person suing in the district 
court in any judicial district in which the contract was to be performed and executed or where the 
claimant resides, but no such suit, including one brought by the revenue processing division, shall 
be commenced after the expiration of one year after the date of final settlement of the contract. 
The date of final settlement, for purposes of this section, is that date set by the obligee in the final 
closing and settlement of payment, if any, due the contractor. The state shall not be liable for the 
payment of any costs or expenses of any such suit. 
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EK. The obligee named in the bond is authorized and directed to furnish to any person, firm or 
corporation making ‘application therefor that submits an affidavit that the person, firm or corpo- 
ration has supplied labor or materials for such work and payment has not been made or that the 
person, firm or corporation is being sued on any such bond or to furnish to the revenue process- 
ing division of the taxation and revenue department a certified copy of the bond and the contract 
for which it was given, which copy shall be prima facie evidence of the contents, execution and 
delivery of the original, and, in case final settlement of the contract has been made, a:certified 
statement of the date of such settlement, which shall be conclusive as to such demand upon it. Ap- 
plicants shall pay for the certified copies and certified statements such fees as the obligee fixes to 


cover the cost of preparation. 


History: Laws 1928, ch. 186, § 2; C.S. 1929, § 17-202; 
1941 Comp., § 6-512; Laws 1953, ch. 65, § 1;1953 Comp., 
§ 6-6-12; Laws 1975, ch. 251, § 2; 2015, ch. 109, § 1. 

The 2015 amendment, effective June 19, 2015, autho- 
rized a court to award costs, including interest and reason- 
able attorney fees when the state sues for taxes due arising 
out of construction services rendered under a public works 
contract, and clarified that a‘:person who has furnished la- 
bor or materials under a public works contract and has not 
been paid in full, may sue for the amount due for the labor 
performed or materials furnished under the public works 
contract; added new Subsection A and redesignated the 
succeeding subsections accordingly; in Subsection B, after 
"firm or corporation", deleted “who" and added "that", after 
"furnished labor or", deleted "material" and added "materi- 
als", after "provided for'in", deleted "such" and ‘added "a", 
after "and", deleted "who" and added "that", after "paid i in 
full", deleted "therfor" and added "for the labor or materi- 
als", after "labor was done or performed", deleted "by him", 
after "or", deleted "material was" and added “materials 
were", after "furnished or supplied", deleted "by him", after 
"for which", deleted "such", after "claim is made", deleted 
"and the state, in respect of which a payment bond is fur- 
nished under Section 13-4-18 NMSA 1978, by a contractor 
who does not have its principal place of business in New 
Mexico, for all taxes’ due arising out of construction ser- 
vices rendered under the contract", after "right to sue on", 
deleted "such" and added "the", after "for the amount of 
the balance", deleted "thereof", after "institution of", de- 
leted "Such" and added "the", after "sums justly due", de- 
leted "him; provided, however, that any" and added “for 
the labor done or performed or materials furnished to be 
used in the construction of the project; provided, however, 
that sums justly due'shall be determined according to the 
subcontract or other contractual relationship directly with 
the contractor furnishing the payment bond. A", after "per- 
son having", added "a", after "contractor furnishing", -de- 
leted "such" and added "the", after "right of action upon", 
deleted "said" and added "the", after "giving written no- 
tice to", deleted "said" and addéd the", after "the date on 
which", deleted "such" and added "the", after "supplied the 
last ofthe", deleted "material" and added "materials", after 
"for which", deleted "such" and added "the"; after "party 
to whom the", deleted "material was" and added "materi- 
als were", after "performed.", deleted "Such", after "served 
by mailing the", deleted "same" and added "notice", after 
“contractor at any place", deleted "he" and added "the con- 
tractor", after "maintains an office or conducts", deleted 
"his", and after "business or", deleted "his" and added "at 
the contractor's gps! Subsection C, at the beginning of the 
first sentence, added "The", after "claimant in", deleted 
"such" and added "the", after "judgment shall be: entered 
in", deleted "such" and added "the", after "thirty days after 
giving", deleted "such", after "oa abe’ of action’on", deleted 
"such" and added "the", after motion’ as'a party to", de- 
leted "such"’and added "the", after "the amount’ redlized 
on", deleted "such" dand:added "the", after "bond", deleted 
"be" and added "is", after ’"claims in full", deleted "such" 
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and added "the"; in Subsection D, after "respect to taxes", 
deleted "which" and added "that",-after "in the name of 
the", deleted "bureau of", after "revenue", added "process- 
ing division of the taxation and revenue department", 
after "name of the state", deleted "of New Mexico", after 
"including one brought by the", deleted "bureau of", after 
"revenue", added "processing division", after "final settle- 
ment of", deleted "such" and added "the", after "final settle- 
ment", deleted "herein shall be" and added "for purposes 
of this section, is", and after "The state", deleted "of New 
Mexico"; and in Subsection EH, after "named in", deleted 
"said" and added "the", after "application therefor", deleted 
"who" and added "that", after "affidavit that’, deleted. "he 
or it" and added "the person, firm or corporation", after 
"work and payment", deleted "therefor", after "been made 
or that", deleted "he or it" and added "the person, firm or 
corporation", after "such bond or", added "to furnish", after 
"to the", deleted “bureau of", after "revenue", added "pro- 
cessing division of the taxation and revenue department", 
after "certified copy of", deleted "such" and added "the, af- 
ter "final settlement of", deleted "such" and added,"the", 
after "shall pay for", deleted "such" and added "the", and 
after "cost of preparation", deleted "thereof". 


ANNOTATIONS 


I... GENERAL CONSIDERATION. 

Il. PERSONS AND ENTITIES PROTECTED. 
III. NOTICE. 

IV... AMOUNTS RECOVERABLE, 


' I, GENERAL CONSIDERATION. 


Legislative intent. — If no relief is available under 
this section, the legislature has decreed that the risk of 
loss must fall on the contractor’ or subcontractor who 
undertakes performance of a contract on a state project, 
rather than on the taxpayers who presumably have al- 
ready paid all or most'of the costs of the project. Hydro 
Conduit Corp. v. Kemble, 1990-NMSC-061, 110 N.M. 173, 
793 P.2d 855 (1990). 

Statutory remedy comparable to mechanic's lien. 
— The public policy behind the Little Miller Act [13-4-18 
to'13-4-20 NMSA 1978] is to provide protection for suppli- 
ers in the public contracts arena similar to the statutory 
materialmen's lien. Hasse Constr, Co, v. KBK Fin., Inc., 
1999-NMSC-028, 127 N.M. 316, 980 P.2d 641. 

Section gives remedy comparable to mechanic's 
lien. — Sections 13-4-18 and 13-4-19 NMSA 1978 are in- 
tended to provide a remedy comparable to a mechanic's 
lien to materialmen who provide supplies for a state gov- 
ernment construction project. State ex rel. WM. Carroll 
& Co. v. K.L. House Constr, Co., 1982-NMSC-150, 99 N.M. 
186, 656 P.2d 236. 

Estoppel as a defense. — Estoppel may be a defense 
in a-Little Miller Act.[138-4-18 to 13-4-20 NMSA 1978] 
case. State.ex rel, Electric Supply Co, v. Kitchens Constr, 
Inc,-1988-NMSC-013,,106 N.M. 753, 750 P.2d 114. 
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Estoppel. — Supplier was not estopped from pursu- 
ing its claim under the Little Miller Act [13-4-18 to 13- 
4-20 NMSA 1978] against the general contractor and the 
surety, where the supplier made no affirmation to the gen- 
eral, contractor concerning notification of the subcontrac- 
tor's failure to make payments, and there was no conduct 
on the supplier's part for the general contractor to have 
relied on to its detriment. State ex rel. Electric Supply Co. 
v. Kitchens, Constr; Inc., 1988-NMSC-018, 106 N.M. 758; 
750 P.2d 114. 

Supplemental complaint after one year allowed 
where not prejudicial. — A district court's decision to 
allow the filing of a supplemental complaint to eliminate 
any alleged jurisdictional defects more than one year after 
the filing of the initial complaint is in keeping with the 
remedial nature of the statute, where there is no prejudice 
shown by the filing of the supplemental complaint. State 
ex rel. Goodmans Office Furnishings, Inc. v. Page & Wirtz 
Constr, Co., 1984-NMSC-103, 102 N.M. 22, 690 P.2d 1016. 

Notice requirement for a workers' compensa- 
tion insurer's claim of a lien right against a perfor- 
mance bond, given in connection with a state construc- 
tion project, was governed by the Mechanic's Lien Act, 
48-2-1 NMSA 1978 et seq., and not by the Little Miller Act 
[18-4-18 to 13-4-20 NMSA 1978]. State ex rel. Mountain 
States Mut. Cas. Co, v. KNC, Inc., 1987-NMSC-063, 106 
N.M. 140, 740 P.2d 690. 


The supplier of materials does not 
have the burden to prove that the materials were actually 
delivered to the project. The supplier is not required to 
prove anything beyond the fact that it supplied the mate- 
rials to the subcontractor for and in the prosecution of the 
work provided for in the construction contract and also 
supplied the material for the project. State ex rel. Solsbury 
Hill, LLC v. Liberty Mut. Ins. Co., 2012-NMCA-032, 273 
P.3d 1, cert. granted, 2012-NMCERT-003. / 

Where plaintiff showed that plaintiff supplied mate- 
rial to a subcontractor for installation in a municipal con- 
struction project; the invoices for which plaintiff asserted 
its claim were for material for the project; plaintiff sup- 
plied material for the project in prosecution of the work 
provided for in the contract for the project, plaintiff was 
entitled to recover its claim for unpaid invoices for mate- 
rial supplied on the surety's payment bond even though 
plaintiff failed to prove that plaintiff actually delivered 
the material and that the material was actually incorpo- 
rated into the project. State ex rel. Solsbury Hill, LLC v. 
Liberty Mut. Ins, Co.,.2012-NMCA-032, 273 P.3d 1, cert. 
granted, 2012-NMCERT- 003. 

Attorney fees. — Attorney fees are awardable as a 
sum or sums justly due under Section 13-4-19 NMSA 
1978 where the contract between the subcontractor and 
supplier provides for an award of attorney fees incurred 
by the supplier in endeavoring to collect amounts due and 
unpaid under the supplier's credit. agreement with the 
subcontractor. State ex rel. Solsbury Hill, LLC.v. Liberty 
Mut. Ins. Co., 2012-NMCA-032, 273 P.3d 1, cert. granted, 
2012-NMCERT-008. 


IT, PERSONS AND ENTITIES PROTECTED. 


Materialman's right to payment on bond. 
Prompt payment provision, as incorporated -in the 
subcontractor-supplier contract,’ provided an adequate 
basis for the subcontractor to refuse to pay the supplier 
or its secured creditor and instead pay the materialman 
who had provided supplies to the supplier. Hasse Constr. 
Co, v. KBK Fin., Inc., 1999-NMSC-0238, 127'N.M. 316, 980 
P.2d 641. 

Surety's liability to employee leasing company. — 
General contractor's surety was liable to employee leas- 
ing company which furnished labor for project covered by 
surety's bond since leasing company hired the laborers, 
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paid them weekly, and then billed general contractor in 
accordance with the terms of their contract. Hastland Fin. 
Servs. v. Mendoza, 2002-NMCA-035, 132 N.M. 24, 43 P.3d 
3876. 


III, NOTICE. 


Generally. — The statute is remedial in nature and its 
principal purpose is to protect the supplier of labor and 
materials, and it should be liberally construed to effectu- 
ate the obvious legislative intent. However, the court can- 
not, in the guise of liberality, justify completely ignoring 
the very prerequisite (notice) which the legislature pre- 
scribed as a condition precedent to the accrual of any right 
against the contractor's bond. State ex rel. Komac Paint 
& Wallpaper Store v. McBride, 1964-NMSC-108, ah N.M. 
233, 392 P.2d 577. 

Written notice is mandatory as a strict nance 
precedent to the existence of any right of action upon the 
payment bond. State ex rel. State Elec, Supply. Co. v. Mc- 
Bride, 1968-NMSC-146, 79 N.M. 467, 444 P.2d 978. ; 

Purpose of notice requirement, — The require- 
ment under Subsection A that a claimant give written 
notice within 90 days is a necessary prerequisite to recoy- 
ery. This notice requirement acts as a protection against 
unlimited and unascertainable contingent liabilities, 
State ex rel. W.M. Carroll.& Co. v, K.L. House Constr. Co., 
1982-NMSC-150, 99 N.M, 186,.656 P.2d 236. 

Notice within 90 days from final performance. 
— Under express language of this section, identical with 
that of the Miller Act, the supplier who has no direct 
contractual relation with the general contractor is given 
a right of action against the bond only upon compliance 
with the condition precedent to suit " ‘upon giving written 
notice to said contractor’ within ninety days from the date 
of final performance." State ex rel. Komac Paint & Wallpa- 
per Store v. McBride, 1964-NMSC-108, 74.N.M. 233, 392 
P.2d 577. . 

Notice "for which such claim is made". — The stat- 
ute requires written notice of claim within 90 days of 
the date the last item of material."for which such claim 
is made" was delivered by the supplier to the subcon- 
tractor. State ex rel, State Elec, Supply Co. v. McBride, 
1968-NMSC-146, 79 N.M. 467, 444 P.2d 978. 

Substantial compliance with notice required. — 
The supplier's right of action to recover on the general 
contractor's bond comes into being only upon substantial 
compliance with the notice required by the legislature. 
State ex rel. Komac Paint & Wallpaper Store v. McBride, 
1964-NMSC-108, 74 N.M. 233, 392 P.2d 577. 

Notice substantially complied with statutory re- 
quirements. — Where the supplier of materials for a mu- 
nicipal construction project last supplied material for the 
project on May 3, 2007; the supplier mailed notices of claim 
on May 22, 2007 by certified mail to each of the contractor's 
addresses as reported by the.contractor to the New Mex- 
ico public regulation commission,,as shown by the com: 
mission's on-line records; the contractor actually received 
notice; the amount claimed for material did not include 
amounts for tools or equipment; and the notice stated that 
the amounts due were substantially accurate, the supplier 
substantially,complied with the notice requirements of 
Section 13-4-19 NMSA 1978,,State.ex rel. Solsbury, Hill, 
LLC v. Liberty Mut. Ins. Co,, 2012-NMCA-032, 273 P.3d 1, 
cert. granted, 2012-NMCERT-003. 

Timeliness of notice. — Supplying an fom not,called 
for by plans and specifications or demanded by a change 
or other authorization or installed as a part of the con- 
struction did not provide a basis for determining the last 
day on which materials were supplied. Crane O'Fallon Co. 
v. Via, 1952-NMSC-101, 56 N.M: 772, 251 P.2d 260. 

Timeliness of notice to obligee. — — Where the, sup- 
plier of material for a municipal construction project filed 
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suit against the surety of the payment bond for the proj- 
ect in September 2007; the supplier mailed notice of its 
claim on the bond to the municipality in July 2009; and 
the district court entered a judgment in October 2007, 
the municipality was not prejudiced, because the judg- 
ment had not been entered before the municipality. re- 
ceived notice. State ex rel, Solsbury Hill, LLC v. Liberty 
Mut. Ins. Co., 2012-NMCA-032, 273’/P.3d 1, cert. granted, 
2012-NMCERT-003. 

Early notice deemed timely. — A supplier may giye 
adequate notice to a contractor prior to the expiration of 
the 90-day time limit of Subsection A and may give notice 
and file suit for nonpayment prior to delivery of the last 
items to the contractor. State ex rel. Goodmans Office Fur- 
nishings, Inc. v. Page & Wirtz Constr. Co. , 1984-NMSC-103, 
102 N.M: 22, 690 P.2d 1016. 

Sufficiency of notice. — Acknowledgment of receipt 
of claim of subcontractor for materials and supplies, un- 
der contractor's bond, by state highway department was 
insufficient notice to surety of such claim. Silver v. Fidelity 
& Deposit Co., 1935-NMSC-098, 40 N.M. 38, 58 P.2d 459. 


IV. AMOUNTS RECOVERABLE. 


Damages recoverable. — The Little Miller Act clearly 
and unequivocally limits recovery against.a surety to all 
just claims for labor performed, and materials and sup- 
plies furnished; nothing is said about recovery for loss of 
profits or "delay damages," and the court would decline to 
extend the meaning and purpose of the statute any fur- 
ther than the clear language would take it. Herzog Con- 
tracting Corp. v. A & S Constr. Co,, 1988-NMSC-022, 107 
N.M..6, 751 P.2d 690. 

Reasonable attorney's fees should be included in 
a suit on the bond where the written terms of the contract 
sued upon expressly provided for the allowance of attor- 
ney's fees. State ex rel. Nichols v. Safeco Ins, Co. of Am., 
1983-NMCA-112, 100 N.M. 440, 671 P.2d 1151, 

Prejudgment interest. — Where the open account 
credit agreement between the supplier of materials and 
a subcontractor on a municipal construction project pro- 
vided for interest at 18% per year, prejudgment interest 
was awardable as a sum justly due under Section 13-4-19 
NMSA 1978 at the rate of 18% per year against the surety 
on the payment bond for the project. State ex rel, Solsbury 
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Hill, LLC v. Liberty Mut. Ins. Co,, 2012-NMCA-032, 273 
P.3d 1, cert, granted, 2012-NMCERT-008. ‘ 
Subcontractor who held a judgment against contractor 
for debt owed under contract could sue contractor's surety 
for all contract liability under the bond, including amounts 
representing prejudgment interest, those amounts being 
"justly due" from contractor. State ex rel. Bob Davis Ma- 
sonry, Inc. v. Safeco Ins, Co. of Am., 1994-NMSC-106, 118 
N.M. 558, 883 P.2d 144. 
Post-judgment interest. — Where the open account 
credit agreement between the supplier of materials and 
a subcontractor on a municipal construction project pro- 


vided for interest at 18% per year, post-judgment interest 


was awardable as a sum justly due under Section 13-4-19 
NMSA 1978 at the rate of 18% per year against the surety 
on the payment bond for the project. State ex rel. Solsbury 
Hill, LLC v., Liberty Mut. Ins. Co,, 2012-NMCA-032, 273 
P.3d 1, cert, granted, 2012-NMCERT-003. 

Law reviews. — For comment, "The Miller Act in 
New Mexico - Materialman's' Right to Recover on Prime's 
Surety Bond in Public Works Contracts - Notice as, Con- 
dition Precedent to Action," see 9 Nat. Resources J. 295 
(1969). 

Am. Jur. 2d, A.L.R. and C.J.S. references: — 17 Am. 
Jur, 2d Contractors’ Bonds §§ 186 to 233. 

False receipts or the like as estopping materialmen or 
laborers from recovering on public work bond, 39 A.L.R.2d 
1104. 

Relative rights, as between surety on public work con- 
tractor's bond and unpaid laborers or materialmen, in 
percentage retained by obligee, 61 A.L.R.2d 899. 

Labor or material furnished subcontractor for public 
work or improvements as within coverage of bond of prin- 
cipal contractor, 92 A.L.R.2d 1250. 

State or local government's liability to subcontractors, 
laborers; or materialmen for failure to require general 
contractor to post bond, 54 A.L.R.5th 649, 

Sufficiency of notice to public works contractor on 


‘United States project under Miller Act (40 USCS 


§ 270b(a)), 98 A.L.R. Fed..778. 

63 C,J.S. Municipal Corporations § 1062; 72 Supp. Pub- 
lic Contracts §§ 44, 46 to 50; 78 C.J.S. Schools and School 
Districts § 420 et'seq.; 81A C.J.S. States §§ 186 to 198. 


13-4-20. Additional bond in case of insolvency of sureties. 


Whenever in its judgment any surety on such bond shall be insolvent, or for any cause is not a 
proper or sufficient surety, the obligee may require the contractor to furnish a new or additional 
bond or security within ten days; and thereupon, if the obligee shall so order, all work on said con- 
tract shall cease until such new or additional bond or security shall be furnished. If not furnished 
within said time, the obligee may at its option take over and complete said work as the agent and 
at the expense of the contractor and sureties, either doing the work on force account or letting the 
same by contract, and shall be entitled to use any equipment, materials and supplies of the delin- 


quent contractor in completing said work. 
History: Laws 1928, ch. 136, § 3; C.S. 1929, § 17-203; 
1941 Comp., § 6-513; 1953 Comp., § 6-6-13. 
ANNOTATIONS 
Section applies to third-tier suppliers. — The "Lit- 


tle Miller Act," 13-4-18 to 13-4-20 NMSA 1978, applies to 
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suppliers of materials under any subcontract involving a 
state construction project, including third-tier suppliers. 
State ex rel. W.M. Carroll & Co. v. K.L. House Constr: Co., 
1982-NMSC-150, 99 N.M. 186, 656 P.2d 236. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


13-4-21 PUBLIC PURCHASES AND PROPERTY 13-4-23 


13-4-21.' [Public contracts with nonresident persons or pater 
i or unadmitted foreign corporations; agent for : service of . 
process. | 


That all contracts entered into by the state of New Mexico, any political subdivision of the state 
of New Mexico or any institution or department of)the state of New Mexico, with any person or 
partnership not a resident of the state of New Mexico, or with any foreign corporation not autho- 
rized to do business in the state of New Mexico, for the furnishing of any materials or supplies or 
for the performance of any public work within the-state of New Mexico by such nonresident per- 
son, partnership or foreign corporation not authorized to do business in the state of New Mexico, 

shall contain a specific provision designating an agent of such person, partnership or corporation, 

resident within the state of New Mexico, with his residence and post-office address, upon whom 
process and writs in any action or proceeding against any such nonresident person, partnership or 
corporation may be served in any action arising out of such contract to the same effect as though 
such person, partnership. or op teehee were actually and personally served within the state of 
New Mexico, 


History: Laws 1937}; ch. 144, § 1; 1941 Comp., § 6- : ANNOTATIONS 


EeeaLaes ConiDs vimitinet Law reviews. — For article, "Attachment in New Mex- 


ico-- Part I," see 1 Nat. Resources J. 303 (1961). 


13-4-22. [Secretary of state as agent for service.] 


In the event any such contract shall not contain the provision above set forth in Section 1 [13- 
4-21 NMSA 1978] of this act, or in the event the agent so designated in such contract shall die or 
remove from the state of New Mexico, then and in such event, the nonresident person, partnership 
or foreign corporation,'as the case maybe, by entering into said contract shall be deemed. to have 
named the secretary of the state of New Mexico, and his successor in office, as the true and law- 
ful agent of such person, partnership:or corporation upon whom such legal process or writs may 
be served in any action arising out of such contract, and when service is.made upon the secretary 
of state in the manner hereinafter provided, such service shall have the same force and effect as 
though personal service had been made upon such PREEH, partnership or corporation within the 
state of New Mexico. 


History: Laws 1937, ch. 144, § 2; 1941 Comp., § 6- 
516; 1953 Comp,., § 6-6-15, 


13-4-23. [Service where there is no designated agent. |] 


The manner of procuring and serving process in any action brought pursuant to the provisions . 
of this act [13-4-21 to 13-4-24 NMSA 1978] when there has been, either, no designation of an agent 
in any such public contract, or where the agent named in such contract has died or removed from 
the state so that service cannot be had upon such agent, shall be as follows, to-wit: - the plaintiff, at 
the time of filing his complaint shall allege and set forth in his complaint or in an affidavit, to the 
satisfaction of the judge of the court having jurisdiction, that the defendant is one of the persons, 
partnerships or corporations contemplated in Section 1 [13-4-21 NMSA 1978] of this act, with, the 
residence of said defendant, if known, and the further fact that said defendant has no designated 
agent within the state. Upon such showing being made, the judge shall make an order directing 
that service of process be made upon the defendant by delivering two copies of the process and of 
the complaint and of said order to the secretary of the state of New Mexico, with instructions and 
directions to the secretary of the state to forward one copy of said summons, complaint or other 
process, together with a copy of such order of the court to said defendant by registered mail to the 
address shown in the complaint or affidavit, as the case may be; and that in addition to making ser- 
vice upon the secretary of the state, the order of the court shall also direct that a copy of the process, 
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together with a copy of the complaint and of said order accompanied by a notice that the same has 
been served upon the secretary of the state, pursuant to this act, be delivered to the defendant 
without the state. Proof of such service shall be made by affidavit filed in said action, and service 


shall be deemed complete thirty days from the date such personal service is made on the defendant. 


History: Laws 1937, ch. 144, § 3; 1941 Cody § 6- 


517; 1953 Comp., § 6-6-16. 


13-4-24. [Continuances. | 


ANNOTATIONS 


Law reviews. — For article, "Attachment in New Mex- 


. ico- Part I," see 1 Nat. Resources J. 303 (1961). 


a 


The court in which any such action is pending shall, upon affidavit submitted upon behalf of the 
defendant, grant such additional time to answer, or continuances, as shall be reasonably necessary 
to allow the defendant full opportunity to plead and prepare for the trial of said action. 


History: Laws 1937, ch. 144, § 4; 1941 Comp., § 6- 
518; 1953 Comp., § 6-6-17. 


13-4-25, 13-4-26. Repealed. 


Repeals. — Laws 1984, ch.:65, § 175, repealed 13-4- 
25 and 13-4-26 NMSA 1978, as amended by Laws 1983, 
ch, 301, §§ 29, 30, relating to architectural contracts and 


13-4-27 to 13-4-30. Repealed. 


Repeals. — Laws 2001, ch. 68, § 12 repealed 13-4-27 
to 13-4-30 NMSA 1978, as enacted by Laws 1985, ch. 124, 
8§ 1, 2, and 4.and Laws 1989, ch. 217, § 1, as amended by 
Laws 1995, ch. 147, §§ 1 to 3, relating to the payment of 


13-4-31. Short title. 


4 


architect rate schedules for capital projects, effective No- 
vember 1, 1984. For present comparable provisions, see 
13-1-123 and 13-1-124 NMSA 1978. 


public works contracts, effective June 15, 2001, For pro- 
visions of former sections, see the 2000 NMSA 1978 on 
NMOneSource.com. 


Sections 1 through 12 [13-4-31 to 13-4-42 NMSA 1978] of this act may be cited as the "Subcon- 


tractors Fair Practices Act". 


History: Laws 1988, ch. 18, § 1. 
Meaning of "this act". — The term "this act" refers 
to Laws 1988, Chapter 18, §§ 1 to 12 of which appears as 


13-4-32. Legislative findings. 


13-4-31 to 13-4-42 NMSA 1978. Section 13 of Laws 1988, 
Chapter 18 appears as 13-4-43 NMSA 1978. 


The legislature finds that the practices of bid shopping and bid peddling in connection with the 
construction, alteration and repair of public works projects often result in poor quality of mate- 
rial and workmanship to the detriment of the public, deprive the public of the full benefits of fair 
competition among contractors and subcontractors and lead to insolvencies and loss of wages to 
employees. 


History: Laws 1988, ch. 18, § 2. 


13-4-33. Definitions. 


As used in the Subcontractors Fair Practices Act [13-4-31 to 13-4-42 NMSA 1978]: 

A. "contractor" means the prime contractor on a public works construction project who con- 
tracts directly with the using agency; 

B. "subcontractor" means a contractor who contracts directly with the contractor; 
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©. "listing threshold" means the dollar amount, stipulated in the bidding PCH Tag above 
which subcontractors must be listed; 

D. - "notice" means information,.advice or a written warning intended to apprise a contractor, 
subcontractor or using agency of some proceeding in which the contractor's, subcontractor's or us- 
ing agency's interests are involved or to inform him of some fact that is his right to know. Notice 
may be sent to a contractor, subcontractor or using agency by certified or registered mail and shall 
be deemed to be completed upon date of mailing; and 

E. "using agency" means any state agency or local public body requiring services or construc- 
tion. . 


History: Laws 1988, ch. 18, § 3; 1995, ch. 82, § 2. for "or subcontractor" twice, substituted "the contractor's, 
The 1995 amendment, effective June 16, 1995, in subcontractor's or using agency s' me spr "his", and substi- 


Subsection D, substituted "subcontractor or using agency". — tuted "that" for "which". 


13-4-34. Listing of subcontractors; requirements. 


A. Any using agency taking bids for any public works construction project shall provide in the 
bidding documents prepared for that project a listing threshold which shall be five thousand dollars 
($5,000) or one-half of one percent of the architect's or engineer's estimate of the total project. cost, not 
including alternates, whichever is greater. If the bidding documents do not include a listing threshold, 
then the using agency shall supply the listing threshold. If the listing threshold has not been included, 
the bid opening shall be postponed until the using agency has complied with this section. Any contractor 
or subcontractor interested in bidding may apply to the district court in the county in which the project 
will be located for an injunction preventing the bid opening until the using agency has complied with 
this section. Any person submitting a bid shall in his bid set forth: 

(1) the name and the city or county of the place of business of each Pini saiin nth ys vindks 
subcontract to the contractor who will perform work or labor or render. service to the contractor 
in or about the construction of the public works construction project in an amount in excess of si 
listing threshold; and 

(2) the category of the work that will be done by each subcontractor. The contractor shall 
list only one subcontractor for each category as defined by the contractor in his bid. 

B. A bid submitted by a contractor who fails to comply with the provisions of Subsection A of 
this section is a nonresponsive bid which shall not be accepted by a using agency: 


History: Laws 1988, ch. 18, § 4; 1989, ch. 296, § 1; it requested two distinct bids covering a single bid lot and 
1995, ch. 82, § 3, a combination of that bid lot with another, the contractor 
The 1995 amendment, effective June 16,,1995, in should have listed the subcontractor who would perform 
Subsection A, inserted "not including alternates", added each category of work. Dynacon, Inc. v. D & S Contracting, 
the second through fourth sentences, substituted in Para- 1995-NMCA-071, 120 N.M. 170, 899 P.2d 618. 
graph A(1) "the city or county" for "location", and in Para- Written contract not required for listing as sub- 
graph A(2) substituted "category" for "nature" and "that" contractor. — The absence of a written contract between 
for "which"; and in Subsection B, substituted "a contractor a general contractor and subcontractor at the time the 
who" for "any person which", general contractor submitted its bid did not mean that the 
general contractor was’ not obligated to list the subcon- 
. ANNOTATIONS tractor in the bid. Romero Excavation :& Trucking, Inc. v. 
Separate categories of work in one bid request. Bradley Consir., Inc,, 1996-NMSC- uAU, 121 N.M, 471, ae 
— Although there was only one invitation for bids, since... P.2d 659. 


13-4-35. Exemption. 


With the exclusion of that portion of work covering street lighting and traffic signals, the Sub- 
contractors Fair Practices Act [13-4-31 to 13-4-42 NMSA 1978] shall not apply to contracts for the 
construction, improvement or repair of streets or highways, including bridges, underground utili- 
ties within easements including but not limited to water lines, sewer lines and storm sewer lines. 


History: Laws 1988, ch. 18, § 5. 
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13-4-35.1. Application of act. 


The Subcontractors Fair Peactices Act [13- 4-31 to 13-4-42 NMSA 1978] shall not apply to 
any transaction occurring after the contractor and the listed subcontractor have executed a 
subcontract unless subsequent action on the subcontract relates.to subcontractor listing.re- 
quirements. 


History: Laws 1995, ch. 82, § 1. 


13-4-36. Substitution of subcontractor. 


A. No contractor whose bid is accepted shall substitute any person as subcontractor in place 
of the.subcontractor listed in the original bid, except that the ‘using agency shall consent to the 
substitution of another person asa subcontractor in the following circumstances: 

(1) when the subcontractor listed in the bid, after having had a reasonable opportunity to 
do so, fails or refuses to execute a written contract, when ‘such written contract, based upon the 
general terms, conditions, plans and specifications for the project involved and the terms of such 
subcontractor's written bid, is presented to him by the contractor; 

(2) when the subcontractor listed in the original bid becomes bankrupt or insolvent prior 
to execution of a subcontract; 

(3) when the using agency refuses to approve the subcontractor listed in the original bid, 
provided such approval has been reserved in the’ bidding documents; ‘ 

(4) when the subcontractor listed in the original bid fails or refuses to perform his subcon- 
tract; 

(5) when the contractor demonstrates to the using agency or its duly authorized officer 
that the name of the subcontractor was listed as the result of an inadvertent clerical error; 

(6) when a bid alternate accepted by the using agency causes the listed sues s bid 
not to be low; 

(7) when the contractor can substantiate to the using agency that a listed gubésritractor' s 
bid is incomplete; 

(8) when the listed subcontractor fails or refuses to meet the bond requirements of the 
contractor; | 

| (9) when it is determined that the listed subcontractor does not have a proper license to 
perform the work and the contractor has submitted the name of the subcontractor ‘along with 
proof that the subcontractor bid work for which he was not licensed by the construction industries 
division of the regulation and licensing department; or 

(10) when it is determined by the using agency, the prime contractor or the director of the 
labor and industrial division of the labor department that a listed subcontractor is'not a registered 
subcontractor on the date bids are unconditionally accepted for consideration. 

B. Prior to approval of the contractor's request for substitution of a subcontractor, the using 
agency shall give notice in writing to the listed subcontractor of the contractor's request to substi- 
tute and of the reasons for the request. The notice shall be served by certified or registered mail 
to the last known address of the subcontractor. The listed subcontractor who has been’so notified 
has five working days within which to submit written objections to the substitution to the using 
agency. Failure to file written objections shall constitute the listed subcontractor's consent to the 
substitution. If written objections are filed, the using agency shall give at least five working days 
notice in writing to the listed subcontractor of a hearing by the using agency on the contractor's 
request for substitution. 

C. Nocontractor whose bid is accepted shall permit any subcontract to be voluntarily assigned 
or transferred or allow it to be performed by‘anyone other than the original subcontractor listed in 
the original bid without the consent of the using agency. 

D. No contractor whose bid is accepted, other than in the performance of change orders causing 
changes or deviations from the originacontract, shall sublet or subcontract any portion of the work in 
excess of the listing threshold as to which his original bid did not designate a subcontractor unless: 
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(1) the contractor fails to receive a bid for a category of work. Under such circumstances, 
the contractor may subcontract. The contractor shall designate on the listing form that no bid was 


received; or 


(2) the contractor fails to receive more than one bid for a category of work. Under such 
circumstances, the contractor may subcontract. The contractor shall state on the listing form that 
only one subcontractor's bid was received, together with the name of the subcontractor. This desig- 
nation shall not occur more than one time on the subcontractor list. 


History: Laws 1988, ch. 18, § 6; 1995, ch. 82, § 4; 
2005, ch. 98, § 3. 

The 2005 amendment, effective June 17, 2005, added 
Subsection A(10) to permit the using agency to consent to 
the substitution of a subcontractor when it is determined 
that a listed subcontractor is not a registered subcontrac- 
tor on the date bids are unconditionally accepted for con- 
sideration. 

The 1995 amendment, effective June 16, 1995, in Para- 
graphs A(2) and A(4) substituted "subcontractor listed in 
the original bid" for "listed subcontractor", in Paragraph 
A(2) added "prior to execution of a subcontract", added 
Paragraph A(3), redesignated former Paragraphs A(3) to 
A(7) as paragraphs. A(4) to A(8), in Paragraph A(6) substi- 


ANNOTATIONS 


Bid alternates. — The provision of Subparagraph 
[Paragraph] A(6), concerning acceptance of a "bid alter- 
nate" by the using agency, did not apply to allow substi- 
tution of a listed contractor when the invitation for. bids 
requested two distinct bids covering a single bid lot and a 
combination of that bid lot with another and the contrac- 
tor was required to list the subcontractor who would per- 
form each category of work. Dynacon, Inc. v. D & S Con- 
tracting, 1995-NMCA-071, 120 N.M: 170, 899 P.2d 618. 

Contractor could not substitute itself for subcon- 
tractor. — Without proper approval by the using agency, 
a general contractor could not substitute itself for a listed 


contractor after the using agency had accepted the gen- 
eral contractor's bid. Romero Excavation & Trucking, Inc. 
v. Bradley Constr., Inc., 1996-NMSC-010, 121 N.M. 471, 
913 P.2d 659, 


tuted "listed" for "original low", added Paragraph A(Q); in 
Subsection B inserted "of a subcontractor" in the first sen- 
tence; in Subsection D, inserted the Paragraph D(1) des-° 
ignation, added Paragraph D(2); and made minor stylistic 
changes throughout the section. 


13-4-37. Bond requirements. 


A, Itis the responsibility of each subcontractor submitting a bid to a contractor to.be prepared 
to submit a faithful performance and payment bond if so requested by the contractor. 

B. Inthe event any subcontractor submitting a bid to a contractor does not, upon the request 
of the contractor and at the expense of the contractor at the established charge or premium there- 
for, furnish to.the contractor a bond issued by a corporate surety authorized to do business in 
New Mexico in accordance with the New Mexico Insurance Code [Chapter 59A NMSA 1978] and 
listed in the. United States treasury department circular 570 wherein the contractor is named the 
obligee, guaranteeing prompt and faithful performance of the subcontract and the payment of all 
claims for labor and materials furnished or used in and about the work to be done and performed 
under the subcontract, the contractor may reject the bid and make a substitution of another sub- 
contractor subject to the provisions of Section .13-4-36 NMSA 1978. Such bond may be required 
at.the expense of the subcontractor only if the contractor in his written or published request for 
subcontract bids: 

(1) . specifies that the expense for the bond shall be borne by the subcontractor; and 
(2) clearly specifies the amount and requirements of the bond. 


_ History: Laws 1988,'ch. 18, § 7; 1995, ch, 82, § 5. 

_ The 1995 amendment, effective June 16, 1995, in Sub- 
section A, substituted "a bid" for "bids" and inserted "a" 
preceding "faithful";:in Subsection B, substituted "a cor- 
porate" for;"an admitted", and inserted the language be- 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — State 
or local government's liability to subcontractors, laborers, 
or materialmen for failure to require general contractor to 
post bond, 54 A. L. R.5th 649. 


ginning "authorized" and ending "circular 570"; and made 
minor stylistic changes throughout the section. 
13-4-38. Failure.to specify subcontractor. 


If a contractor fails to list a subcontractor in excess of the listing threshold and he does not state 
that no bid was received or that only one bid was received, he represents that he is fully qualified 
to perform that portion of the work himself and that he shall perform that portion of the work him- 
self. If after the award of the contract the contractor subcontracts any portion of the work, except 
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as provided in the Subcontractors Fair Practices Act [13-4-31 to 13-4-42 NMSA 1978], the contrac- 


tor shall be guilty of violation of the Subcontractors Fair Practices Act and subject to the penalties 
provided in Section 13-4-41 NMSA 1978. 


History: Laws 1988, ch. 18, § 8; 1995, ch. 82, § 6, 

The 1995 amendment, effective June 16, 1995, in the 
first sentence, substituted "list" for "specify", inserted 
"and he does not state that no bid was received or that 


only one bid was received", inserted "of the work" follow- 
ing "portion" twice; and made minor stylistic changes 
throughout the section. 


13-4-39. Inadvertent clerical error. 


A.* The contractor, as a condition to assert a claim of inadvertent clerical error in the listing of 
a subcontractor, shall, within four working days after the time of the prime bid opening by the us- 
ing agency, give written notice to the using agency and to both the subcontractor he claims to have 
listed in error and the subcontractor who had bid to the contractor prior to bid opening. 

B. Any listed subcontractor who has been notified by the contractor in accordance with the 
provisions of this section as to an inadvertent clerical error shall be allowed twelve working days 
from the time of the prime bid opening within which to submit to the using agency and to the con- 
tractor written objection to the contractor's claim of inadvertent clerical error. Failure of the listed 
subcontractor to file written notice within the twelve working days shall be primary evidence of 
his agreement that an inadvertent clerical error was made. 

C. The using agency shall, in the absence of an objection to the contrary by the listed subcon- 
tractor in the original bid, consent to the substitution of the intended subcontractor if: 

(1) the contractor, the listed subcontractor listed in error and the intended subcontractor 
each submit an affidavit to the using agency, along with such additional evidence as the parties 
may wish to submit, that an inadvertent clerical error was in fact made, provided that the affida- 
vits from each of the three oe are filed within twelve Verne days from the time of the prime 
bid opening; or 

(2) affidavits are filed by both the contractor and the intended subcontractor within the 
specified time but the subcontractor whom the contractor claims to have listed in error does not 
submit, within twelve working days from the time of prime bid opening, to the using agency and to 
the contractor written objection to the contractor's claim of inadvertent clerical error as provided 
in this section. 

D. If affidavits are filed by both the contractor and the intended subcontractor but the listed 
subcontractor has, within twelve working days from the time of the prime bid opening, submitted 
to the using agency and to the contractor written objection to the contractor's claim of inadvertent 
clerical error, the using agency shall investigate the claims of the parties and hold a hearing to 
determine the validity of the claims, within thirty days after the receipt of the contractor's written 
objection. Any determination made shall be based on facts contained in the affidavits submitted 
by all three parties and supported by testimony under oath and subject to cross-examination. The 
using agency may, on its motion or that of any other party, admit testimony of other contractors, 
any bid registries or depositories or any other party in possession of facts that ripe have a bearing 
on the decision of the using agency. 


History: Laws 1988, ch. 18, § 9; 1995, ch. 82, § 7. 

The 1995 amendment, effective June 16, 1995, in 
Subsection A, substituted "four" for "two"; in Subsection 
B,. substituted "twelve" for "six" two times; rewrote the 
beginning of Subsection C, in Paragraph C(1) inserted 
"listed" preceding the first "subcontractor" and substi- 
tuted "twelve" for "eight", in Paragraph C(2) substituted 


"twelve" for "six" and inserted "from the time of prime bid 
opening"; in Subsection D, substituted "twelve" for "six", 
deleted "public" preceding "hearing", inserted "within 
thirty days after the receipt of the contractor's written 
objection"; and made minor stylistic changes throughout 
the section. 


13-4-40. Emergency subcontracting. 


Subcontracting any portion of the work in excess of the listing threshold as to which no subcon- 
tractor was designated in the original bid shall be permitted only in the case of public emergency 
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or necessity and then only upon a written finding “i the using agency setting forth the sei con- 
stituting the emergency or necessity. 


History: Laws 1988, ch. 18, § 10. 


13-4-41. Penalties. 


A. When a contractor violates any provision of the Subcontractors Fair Practices Act [13-4-31 
to 13-4-42 NMSA 1978] except Section 13-4-34 NMSA 1978, the using agency shall: 

(1) in the case of a contractor who substitutes another subcontractor in violation of Sec- 
tion 13-4-36 NMSA 1978, for the subcontractor originally included in the bid, assess the contractor 
a penalty in an amount equal to the greater of ten percent of the amount.bid by the listed subcon- 
tractor or the difference between the amount bid by the listed subcontractor and the amount bid 
by the substituted subcontractor; 

(2). in the case of a contractor substituting a listed subcontractor for another subcontrac- 
tor, and the substituted subcontractor knowingly participated in a violation of Section 13-4-36 
NMSA 1978, assess the substituted subcontractor a penalty in an amount equal to the greater of 
ten percent of the amount bid by the listed subcontractor and the difference between the amount 
bid by the listed subcontractor and the substituted subcontractor; or 

(3) in the case of a contractor who fails to. list a subcontractor in excess of the listing 
threshold as defined in Section 13-4-38 NMSA 1978, assess the contractor a penalty of eight per- 
cent of the amount of the subcontract issued for the first violation and thirty percent of the amount 
of the subcontract issued for any violation thereafter, on any one project... 

B.. Penalties assessed pursuant to the provisions.of this section shall be deposited into the fund 
from which the contract was awarded. 

C,.. In.a proceeding under this section, the contractor shall be euritied toa hearing after notice. 

D. A violation of the provisions of the Subcontractors Fair Practices Act constitutes grounds 
for disciplinary action against a contractor or a subcontractor, pursuant to regulations of the con- 
struction industries division of the regulation and licensing department. 

E.. A contractor or a subcontractor who attempts to circumvent the provisions of the Subcon- 
tractors Fair Practices Act shall be subject to the penalties established.pursuant to this section. 

F. Any listed subcontractor removed in violation of the Subcontractors Fair Practices Act: may 
bring an action in the district court for damages, injunctive or other relief. 


History: Laws 1988, ch. 18, § 11; 1989, ch. 296, § 2; A(2) as Paragraph A(1), added Paragraphs A(2) and A(3), 


1995, ch. 82, § 8. added Subsections B and C, redesignated former Subsec- 
The 1995 amendment, effective June 16, ‘1995, re- tions’B‘to D as Subsections D to E,’and in Subsections D 
wrote the beginning of Subsection A, deleted former Para-. -;; and E, inserted "or a subcontractor". : 


graph A(1), rewrote and redesignated former Paragraph 


13- 4- 42. Coverage of home rule municipalities. 


ee home rule municipality or H class county chartered under the provisions of Article 10, Ras 
tion 6 of the constitution of New Mexico is expressly denied authority to legislate regulation of the 
subject matter covered in the Subcontractors Fair Practices Act [13-4-31 to Ais 4-42 NMSA 1978] 
that conflicts with the provisions of that act. 


History: Laws 1988, ch, 18, § 12, For.H class counties, see 4-44-3 NMSA 1978. 
Cross references. — For Municipal Charter oka see 

3-15-1 to 3-15-16 NMSA 1978, 

13-4-43. Dispute resolution. 


Once the using agency has determined the existence of.a valid claim under the provisions of the 
Subcontractors Fair. Practices Act, [18-4-31 to, 13-4-42 NMSA. 1978], the using agency or agent of 
the using agency may: 
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A. hold a public hearing for the purpose of providing an informal resolution of the dispute by 
preparing a "form of dispute" which shall be available to all parties. The form shall state concisely, 
in numbered paragraphs, the matter at issue or dispute which the complainant expects to be de- 
termined. The agent or the using agency shall evaluate the issues presented by both sides of the 
dispute and render a decision within ten days after the hearing, and provide the parties with a 
written copy of the decision by certified mail, return receipt requested; or 

B. refer the matter in dispute to be resolved through arbitration. 


History: Laws 1988, ch. 18, § 13. Cross references, — For. the Uniform Arbitration Act, 
’ see 44-7A-1 NMSA 1978, For public works mediation; see 
Chapter 13, Article 4C NMSA 1978. 


ARTICLE 4A 

Art. in Public Places 
Sec. Sec. 
13-4A-1, Short title. 13-4A-7. Administration of the program. 
13-4A-2. Legislative declaration. 13-4A-8. Artist selection. 
13-4A-3. Definitions. 13-4A-9. Separate contracts. _ 
13-4A-4, Allocation of construction costs, 13-4A-10, Division; rules and regulations, 
13-4A-5, Art in public places fund; creation. 13-4A-11. Maintenance. 


13-4A-6.. Works of art. 


This act [13-4A-1 to 13-4A-11 NMSA 1978] may be cited as the "Art in Public Places Act": 


History: Laws 1986, ch. 11, § 1. Compiler's notes. — Laws 1986, ch. 11, § 13, which 
; was to repeal this article effective January 1, 1990, was 
repealed by Laws 1989, ch. 178, § 2. 


13-4A-2. Legislative declaration. 


The legislature declares it to be a policy of the state that a portion of appropriations for capital 
expenditures be set aside for the acquisition or commissioning of works of art to be used in, upon 
or around public buildings. 


History: Laws 1986, ch. 11, § 2. Compiler's notes. — Laws 1986, ch. 11, § 13, which 
' was to repeal this article effective January 1, 1990, was 
repealed by Laws 1989, ch. 178, § 2. 


13-4A-3. Definitions. 


As used in the Art in Public Places Act: 

A. "agency" means all state departments and agencies, boards, councils, institutions, commis- 
sions and quasi-public corporations, including all state educational institutions enumerated in 
Article 12, Section 11 of the constitution of New Mexico, and all statutorily created post-secondary 
educational institutions; 

B. "architect" means the person or firm designing the project for the contracting agency to 
which the one percent provision pursuant to Section 13-4A-4 NMSA 1978 applies; 

C. "contracting agency" means the agency having the control, management and power to enter 
into contracts for new construction or renovation of any public building; 

D. "division" means the arts division of the cultural affairs department; 
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E. "public buildings" means those buildings under the control and management of the facilities 
management division of the general services department, the department of game and fish, the en- 
ergy; minerals and natural resources department, the department of transportation, the state fair 
commission, the supreme court, the commissioner of public lands, the cultural affairs department, 
the governing boards of the state educational institutions and statutorily created-post-secondary 
educational institutions, the'public education department and the legislature or all buildings con- 
structed with funds appropriated by the legislature. For the purposes of the Art in, Public Places 
Act, "public buildings" does not include such auxiliary buildings as maintenance plants, correc- 
tional facilities; warehouses or temporary: structures; and 

F. "work of art" means any work of visual art, including but not limited mn a Pp pes 2 
painting, mural, fresco, sculpture, mosaic or photograph; a work of calligraphy; a work of 
graphic art, including an etching, lithograph, offset print, silk screen or a work of graphic 
art of like nature; works in clay, textile, fiber, wood, metal, plastic, glass and like materials; 
or mixed media, including a collage or assemblage or any combination of the foregoing art 
media that is chosen to be included in or immediately adjoining the public building under 
consideration. Under special circumstances, the term: may include environmental landscap- 
ing if approved by the division. 


History: Laws 1986, ch. 11, § 3; 1989, ch. 178, § 1; division; in Subsection E, deleted "property control" and 


2013, ch. 115, § 11. added "facilities management" before’ "division"; in Sub- 
Compiler's notes. — Laws 1986, ch. 11, § 13, which sections D and E, changed "office of cultural affairs" 
was to repeal this article effective January 1, 1990, was to "cultural affairs department"; and in Subsection E, 
repealed by Laws 1989, ch. 178, § 2. changed "state highway and transportation department" 
The 2013 amendment, effective June 14, 2013, to "department of transportation" and changed "state de- 
changed the name of the property control division of the partment of public education" to "public education depart- 
general services department to the facilities management ment", 


13-4A-4, Allocation of.construction costs. : 


A. All agencies shall allocate as a nondeductible item an amount of money equal to one per- 
cent or two hundred thousand dollars ($200,000), whichever is less, of the amount of money ap- 
propriated for new construction or any: major renovation exceeding one hundred thousand dollars 
($100,000), to be expended for the acquisition and installation of works of art for the new building 
to be constructed or the building in which the major renovation is to occur. 

B. An amount of money equal to one percent or two hundred thousand dollars ($200,000), 
whichever is less, allocated from appropriations for new construction or major renovations 
of excluded structures pursuant to Subsection E of Section 3 [13-4A-3 NMSA 1978] of the 
Art in Public Places Act shall be accounted for separately and expended for acquisition and 
installation of art for existing public buildings. The division shall determine the amount, not 
to exceed fifty thousand dollars ($50,000), to be made available for the purchase of art in 
existing buildings in consultation with the contracting agency. The selection process for art 
for existing buildings shall follow guidelines established by the division pursuant to the Art 
in Public Places Act. 


History: Laws 1986, ch. 11, § 4. Compiler's notes. — Laws 1986, ch. 11, § 18, which 
was to repeal this article effective January 1, 1990, was 
repealed by Laws.1989,‘ch. 178, § 2... 


13-4A-5, Art in public places fund; creation. 


There is created in the state treasury the "art in public places fund" which shall be administered 
by the division pursuant to the Art in Public Places Act. 


History: Laws 1986, ch. 11, § 5; 1989, ch. 324, § 5. ' Compiler's notes. — Laws 1986, ch. 11, § 13, which 
ti “was. to repeal this article effective January 1, 1990,;was 
repealed.by Laws 1989, ch. 178, § 2. 
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13-4A-6. Works of art. 


) The works of art acquired pursuant to the Art in Public Places Act may be an integral part 
of the building, attached to the building, detached within or outside the structure or placed on 
public lands, partof a temporary exhibition or loaned or.exhibited by the:agency in other public 
facilities. 


History: Laws 1986, ch. 11, § 6. Compiler's notes, — Laws 1986, ch. 11, § 13, which 
was to repeal this article effective January 1, 1990, was 
repealed by Laws 1989, ch. 178, § 2. 


13-4A-7. Administration of the program. 


The division shall determine the amount to be made available for the purchase of art, in 
consultation with the contracting agency responsible for the building to be constructed or 
renovated, and payments thereof shall be made in accordance with law. All agencies shall 
notify the division in writing upon legislative approval of construction budgets. One percent 
of the total appropriation for new construction or renovation of any building shall be de- 
posited into the art in public places fund after the issuance of the appropriate bonds. If the 
entire one percent of the total funds appropriated for a particular building is not required 
for the project, the remainder shall accumulate in the art in public places fund and shall be 
accounted for separately and expended for the acquisition of art for existing buildings, as 
determined by the division. Any money remaining in the fund*at the end of each fiscal year 
shall not revert but shall remain in the art in public places fund to be used to implement the 
purposes of the Art in Public Places Act. 


History: Laws 1986, ch. 11, § 7. Compiler's notes. — Laws 1986, ch. 11, § 13, which 
was to repeal this article effective January 1, 1990, was 
repealed by Laws 1989, ch. 178, § 2. 


138-4A-8. Artist selection. - 


The division shall establish guidelines for they art selection process. This process shall pro- 
vide for participation from representatives of the contracting agency, the user agency, the 
division, the project architect, visual artists or design professionals and interested members 
of the community. 


History: Laws 1986, ch. 11, § 8. Compiler's notes, — Laws 1986, ch. 11, § 13, which 
was to repeal this ‘article effective January 1, 1990, was 
repealed by Laws 1989, ch. 178, § 2. 


13-4A-9. Separate contracts. 


Expenditures for works of art as provided in.Section 7 [13-4A-7 NMSA 1978], of the Art in Public 
Places Act shall be contracted for separately from all.other items, in the new construction of the 
public building. | ; 


History: Laws 1986, ch. 11, § 9. Compiler's notes. — Laws 1986, ch. 11,.§ 18, which 
: was to repeal this article effective January 1, 1990, was 
Ge Hemien by Laws 1989, ch. £78, § 2. 
13-4A-10. Division; rules and regulations. 
The selection, execution, placement and acceptance of works of art for a construction proj- 


ect shall be the responsibility of the division in consultation with the contracting agency. The 
division shall adopt rules and regulations to govern the selection, execution, placement and 
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acceptance of the works of art to be acquired in accordance with this section and other rules, 
regulations and procedures necessary to implement the Art in Public Places Act. Administra- 
tive costs incurred by the division for the implementation of the Art in Public Places Act may 
be charged against the art in public places fund, provided that such costs have been properly 
budgeted and the budget has been approved by the state cultural affairs officer and the’ sec- 
retary of finance and administration. 


History: Laws 1986, ch. 11, § 10. Compiler's notes, — Laws 1986, ch, 11, § 13, which 
. was to repeal this article effective January 1, 1990, was 
repealed by Laws 1989, ch. 178, § 2. 


13-4A-11. Maintenance. 


The contracting agency or its désignee is responsible for inventory, maintenance, repair and se- 
curity of art work. Any maintenance or repair work shall be done in consultation with the division. 


History: Laws 1986, ch. 11, § 11. Compiler's notes. — Laws 1986, ch. 11, § 13, which 
was to repeal this article effective January 1, 1990, was 
repealed by L. 1989, ch. 178, § 2. 


ARTICLE 4B 
Fine Art in Public Buildings 
Sec. Sec. 
13-4B-1. Findings. 13-4B-3. Fine art; alteration or destruction PERE 
13-4B-2, Definitions. injunctive relief; damages; exceptions. 


13-4B-1. Findings. 


The legislature finds that the physical alteration or destruction of fine art, which is an expres- 
sion of the personality of the artist, is detrimental to the reputation of the artist and artists there- 
fore have an interest in protecting their works of fine art against such alteration or destruction. 
The legislature also finds that there is a public interest in preserving the avoerity of cultural and 
artistic creations. 


History: Laws 1987, ch. 70, § 1. De Suite: The International Impetus and Implications of 
Law reviews. — For note, "Advancing the Arts Com- Preemption Analysis," see 36 N.M.L, Rev. 713 (2006)... 
munity in New Mexico through Moral Rights and Droit 


13-4B-2. Definitions. 


As used in this act [13-4B-1 to 13-4B-3 NMSA 1978]: 

A. "artist" means the natural person who actually creates a work of fine art but does not in- 
clude art created by an employee within the scope of his employment. In case of a joint creation of 
a work of art, each joint creator shall have the rights of an artist with respect to the work of fine 
art as a whole; 

B. . "fine art" means any original work of visual or graphic art of any media including any paint- 
ing, print, drawing, sculpture, craft, object, photograph, audio or video tape, film, hologram or any 
combination of such media of recognized quality; 

C. "gross negligence" means the exercise of so slight a degree ofc care as to justity the belief that 
_ there was indifference to the particular work of fine art; 

D. "public building" means a building owned by the state or any of its branches, agencies,.de- 
partments, boards, instrumentalities or institutions or a building owned by any political subdivi- 
sion.of the state or any of its agencies, instrumentalities or institutions; and 


1008 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


13-4B-3 FINE ART IN PUBLIC BUILDINGS 13-4B-3 


EK. "public view" means on the exterior of a public building or in an interior area of a public 
building. 


History: Laws 1987, ch. 70, § 2. 


13-4B-3. Fine art; alteration or destruction prohibited; injunctive relief; 
damages; exceptions. 


A. No person except an artist who owns or possesses a work of fine art which the artist has 
created shall intentionally commit or authorize the intentional commission of any physical de- 
facement, mutilation, alteration or destruction of a work of fine art in public view. As used in this 
section, "intentional physical defacement, mutilation, alteration or destruction" includes any such 
action taken deliberately or through gross negligence. . | 

B. The artist shall retain the right to claim and receive credit under his own name or under a 
reasonable pseudonym or, for just and valid reason, to disclaim authorship of his work of fine art. 
Credit shall be determined in accord with the medium of expression and the nature and extent of 
the contribution of the artist to the work of fine art. 

C. The artist or any bona fide union or other artists' organization authorized in writing by the 
artist for such purpose may commence an action in district court without having as prerequisites 
to a suit any need for: 

(1) damages already incurred; 
(2) ashowing of special damages, if any; or 
(3) general damages in any monetary.amount to recover or obtain any of the following: 
(a) injunctive relief or declaratory relief; 
(b) actual damages; 
(c) reasonable attorneys’ and expert witness fees and all other costs of the actions or 
(d) any other relief which the court deems proper. 

D. In determining whether a work of fine art is of recognized quality, the court shall rely on the 
opinions of artists, art dealers, collectors of fine art, curators of art museums, restorers and conser- 
vators of fine art and other persons involved with the creation or marketing of fine art. 

E. The provisions of this section shall, with respect to the artist, or if any artist is deceased, 
his heir, legatee, or personal representative, continue until the fiftieth anniversary of the death of 
such artist, and continue in addition to any other rights and duties which may now or in the future 
be applicable and, except as provided in Subsection F of this section, may not be waived except by 
an instrument in writing expressly so providing which is signed by the artist and refers to specific 
works with identification and such waiver shall only apply to work so identified. . 

The attorney general may, if the artist is deceased, assert the rights of the artist on the artist's 
behalf and commence an action for injunctive relief with respect to any work of art which is in 
public view. 

F. Ifa work of fine art in public view cannot be removed from a building without substantial 
physical defacement, mutilation, alteration, or destruction of such work, the rights and duties 
created under this section, unless expressly reserved by an instrument in writing signed by the 
owner of such building and properly recorded prior to the installation of such art, shall be deemed 
waived. Such instrument, if recorded, shall be binding on subsequent owners of such building. 

G. Ifthe owner of a building wishes to remove a work of fine art which is a part of that building 
but which can be removed from the building without substantial harm to such fine art, the rights 
and duties created under this section shall apply unless the owner has diligently attempted with- 
out success to notify the artist or, if the artist is deceased, his heir, legatee or personal representa- 
tive in writing of his intended action affecting the work of fine art, or unless he did provide notice 
and that person failed within ninety days, either to remove the work or to pay for.its removal. If 
such work is removed at the expense of the artist, his heir, legatee or personal representative, title 
to the fine art shall be,deemed to be in such person. 


History: Laws 1987, ch. 70, § 3. 
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-ARTICLE 4C 
Public Works Mediation 


Sec. Sec. 

13-4C-1. Short title. i ; 18-4C-8. Attendance. 

13-4C-2. Definitions.’ ie dun 18+4C-9. Recording of. agreements; compromise and of- 
13-4C-3. Application. » fers to compromise. 

13-4C-4. Mediation requirement; exemptions. 13-40-10. Mediation clause in a contract; application of 
13-4C-5. Notice of mediation session; service of notice. ; federal law. | 

13-4C-6. Location of mediation session. me 4C- 11. Costs. 


13-4C-7; Written materials. 


13-4C-1. Short title. Me | 
Chapter 13, Article 4C NMSA 1978 may be cited as the "Public Works Mediation Act". 


History: 1978 Comp., § 13-4C-1, enacted by Laws — 
1902, ch. 68, § 1. 


13-4C-2. Definitions. 


As used in the Public Works Mediation Act: 

A. "interested person" means a person with an association to a dispute related to the perfor- 
mance of a public works project, when that association arises out of the same transaction or occur- 
rence underlying the dispute; 

B. "mediator" means an individual or organization, independent of a dispute related to the 
performance of a public works project, that acts to assist persons in the resolution of the dispute; 

C. "person" means the state, political subdivision of the state, including any home rule mu- 
nicipality chartered pursuant to the provisions of Article 10, Section 6 of the constitution of New 
Mexico, institution or department of the state, local public body, contractor, subcontractor, supplier, 
architect, engineer, surety or project manager; and 

D. “public works project" means a project of the state, including highway projects of the state 
highway and transportation department, a project of a political subdivision of the state, including 
any home rule municipality chartered pursuant to the provisions of Article 10, Section 6 of the con- 
stitution of New Mexico, a project of an institution or department of the state or a project of a local 
public body to construct, repair, alter, demolish, install or extend an improvement on real property 
or to improve real property owned, used or leased by the state, political subdivision of the state, an 
institution or department of the state or a local public body. 


History: 1978 Comp. ” § 18-4C-2, enacted by Laws 
1992, ch. 63, § 2. 


13-4C-3. Application. 


The Public Works Mediation Act applies to ai apts paialtigt to the performance of a publi 
works project. 


History: 1978 Comp., 3 13-4C-3, enacted by Laws 
1992, ch. 63, § 3... 


13-4C-4, Mediation requirement; acaiaatiiia! 


A. Except as provided in Subsections B, C and D of this’section, a person ‘Whe seeks to resolve 
a dispute related to the performance of a nth works project shall exhaust the mediation proce- 
dures set forth in the Public Works Mediation Act before seeking judicial relief in a ‘court of law. 
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B. A dispute that arises under an arbitration clause of a contract for a public works project 
that includes a clause in the contract that requires arbitration is exempt from the provisions of the 
Public Works Mediation Act. 

C. The provisions of the Public Works Mediation Act shall not apply to: 

(1) any disputes between employers and employees, including disputes arising pursuant 
to the provisions of the Public Works Minimum Wage Act [13-4-10 to 13-4-17 NMSA 1978] or the 
Workers' Compensation Act [Chapter 52, Article 1 NMSA 1978]; or. 

(2) any disputes regarding an abinentleeehip: including disputes arising pursuant to the 
provisions of Sections 50-7-1 through 50-7-7 NMSA 1978. 

D.* All contractual alternative dispute resolution remedies shall be exhausted prior to applica- 
tion of the provisions of the Public Works Mediation Act. 


History: 1978 Comp., § 18-4C-4, enacted by Laws | 
1992, ch. 63, § 4. 


13-4C-5. Notice of mediation session; service of notice. 


A. An interested person may convene a mediation session for the purpose of resolving disputes 
related to the performance of a public works project. Mediation of a dispute related to the perfor- 
mance of a public works project shall take place within thirty days ie an interested lbisigat has 
provided notice of the mediation session to other interested persons. 

B. When an interested person receives notice of a mediation session, that person may notify 
other interested persons of the mediation session. A person who receives notice of a mediation ses- 
sion shall provide notice: 

(1) to other interested persons no later than five Aare following receipt of the original no- 
tice; and 

(2) that other interested persons have been notified to the interested person who convened 
the mediation session no later than five days following receipt of the original notice. 

C. An interested person providing notice of a mediation session shall include the following in- 
formation within the notice: | 

(1) the name and mailing cdeeas of the mediator; 

(2) the date, time and location of the mediation session; 

(3) - a brief summary of all issues concerning a dispute related to the performance of a pub- 
lic works project; 

(4) a brief statement regarding an interested person's association to a dispute related to 
the performance of a public works project, when the interested person has been provided with no- 
tice of a mediation session; and 

(5) the cost for an eight-hour mediation session and the responsibility for payment of the 
costs pursuant to the provisions of Section 13-4C-11 NMSA 1978. 

D. Service of the notice required pursuant to the provisions of Subsection B of this section shall 
be made by: 

(1). mailing a certified letter, return receipt requested, to an interested person's residence, 
principal office or place of business; or 

(2) delivering a copy of the notice to interested persons. 


History: 1978 Comp., § 18-4C-5, enacted by Laws 
1992, ch. 638, § 5. 


13-4C-6. Location of mediation session. 


The mediation session shall be conducted at a neutral site that affords no advantage to any 
person attending the mediation session. The mediation session shall be held in the county where 
the public works project is located unless otherwise agreed to by all persons attending the session. 
In no event shall the mediation session be held at the residence, office or place of business of any 
person attending the mediation session unless otherwise agreed to by all persons attending the 
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session. A mediator has final authority regarding the location of a'mediation session if the forsee 
attending a session are unable to agree on a location. velo 


History: 1978 Comp., § 13-4C-6, enacted by Laws... : 0iai {3 
1992, ch. 63, § 6, 


13-4C-7. Written materials 


Each interested person properly notified-of.a mediation session shall prepare.a summary of 
his position relative to issues concerning a dispute related to the performance of a public works 
project. The summary shall not exceed four pages in length. The summary shall be, provided to 
the mediator at least four days prior to the mediation session. A mediator may request additional 
information or materials from persons properly notified of the mediation session. 


History: 1978 Comp., § 13-4C-7, enacted by Laws 
1992, ch. 63, § 7. 


13-4C-8. Attendance. 


All interested persons or representatives of interested persons properly notified ofa mediation 
session shall attend the session for a minimum of eight hours unless otherwise agreed to by all 
persons attending the session. An interested person or a representative of an interested person at- 
tending a mediation session shall have the authority to enter into a settlement of disputes related 
to the performance of a public works project. A person may be accompanied by. an attorney during 
the mediation session. 


History: 1978 Comp., § 13-4C-8, enacted by Laws 
1992, ch. 63, § 8. 


13-4C-9. Recording of agreements; compromise and offers to compromise. 


A. Following the completion of a mediation session, the mediator shall record any agreements 
entered into by persons during the session. Agreements shall be recorded in writing or by an audio 
or video tape recording; provided that all persons entering into the agreement shall indicate their 
assent, to the agreement. 

B... Evidence of offers to compromise a dispute or disclosures made during a mediation session 
shall not be admissible in subsequent judicial proceedings. 


History: 1978 Comp., § 13-4C-9, enacted by Laws 
1992, ch. 63, § 9. 


13-4C-10. Mediation clause in a contract; application of federal law. 


A. When persons include a mediation clause in a contract for performance of a public, works 
project, the provisions of the mediation clause shall not conflict with the provisions of the Public 
Works Mediation Act. Any language in a mediation clause that conflicts with the prayasions of the 
Public Works Mediation Act shall be unenforceable at law. 

B. When a public works project involves the expenditure of federal funds, the mediation pro- 
cess shall be conducted in accordance with mandatory applicable federal law and regulations. 
When mandatory applicable federal law or regulations are inconsistent with the provisions of the 
Public Works Mediation Act, compliance with federal law or regulations shall constitute compli- 
ance with the Public Works Mediation Act. é 


History: 1978 Comp., § 13-4C- 10, enacted by Laws 
1992, ch. 63, § 10. 
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13-4C-11. Costs. 


A. The costs of.a,mediation session shall be borne. equally by all interested persons properly 
notified of a mediation session, When an interested person who has.been properly notified of a me- 
diation session fails to appear for that session or fails to remain for the duration of a session, that 
interested person shall be wholly responsible for the costs of the mediation session. 

B.. When a person files .a lawsuit, subsequent to exhausting the procedures set forth in the 
Public Works Mediation Act, the court may assess costs against any interested person who was 
properly notified of a mediation session and who failed to pay his share of the costs of the media- 
tion session. 

C. The mediator shall determine whether a person is an interested person for the purpose of 
sharing bee costs of a mediation session. 


History: 1978 huibesg « § 18-4C-11, enacted by Laws 
1992, ch, 63, §. 11, 


ARTICLE 4D 
Public Works Apprenticeship and Training 
Sec. Sec 
13-4D-1.. Short title, 13-4D-5. Fund created; disbursement of funds. 
13-4D-2. Purpose. 13-4D-6, Notice to employers; publication of programs. 
13-4D-3. Definitions. 13-4D-7. Noncompliance; penalties. 
13-4D-4. Administration. 13-4D-8 


. Appeals... 


13-4D-1. Short title. 


Chapter 13, Article 4D NMSA 1978 may be cited as the "Public Works Apprentice and Training 
Act", 


History: Laws 1992, ch. 74, § 1; 2007, ch. 200, § 15. For apprenticeship council, see 50-7-3 NMSA 1978. 


Cross references. — For Apprenticeship eeiance The 2007 amendment, effective July 1, 2007, changed 
Act, see 21-19A-1 NMSA 1978 et seq. ., the statutory reference to the act. 


13-4D-2. Purpose. 4s 


The purpose’ of the’ Public Works Red ats & and Training Act is'to ensure funding, through 
contributions made by employers, to establish an apprenticeship program that will develop skilled 
building trades craftsmen in occupations recognized by the bureau of apprenticeship and training 
of the United States department of labor or the New Mexico apprenticeship council. The funding 
will ensure adequate training during economic downturns, increase the number of New Mexicans 
possessing skills that will enhance their opportunities for employment and maintain the high 
standards of Anew a in ‘our state. 


iciinbetys Laws 1992, ch. 74, § 2. 


13-4D-3. Definitions. 


As used in the Public Works Apprentice and Training Act: 

A. -"approved apprentice’and training programs" means building trades epararibsuhip sand 
training programs in New Mexico that are recognized by the bureau of apprenticeship and train- 
ing of the United States department of labor or the New Mexico apprenticeship council; . 

B. "compliance statement" means a monthly record of an employer's contributions paid into an 
approved apprentice and training program in New Mexico or into the public works apprentice and 
training fund; 
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C. "director" or "division" means the labor relations division of the workforce solutions depart- 
ment; and 

D. "employer" means a contractor, subcontractor or any person acting as a contractor on a pub- 
lic works project, as that term is defined in the provisions of the Construction ja ae purl Licensing 
Act [Chapter 60, Article 13 NMSA 1978]. 


History: Laws 1992, ch. 74, § 3; 2007, ch. 200, § 16. The 2007 amendment, effective July 1, 2007, defined 
"division" as the labor relations division of the workforce 
solutions department. 


13-4D-4. Administration. 


A. The Public Works Apprentice and Training Act shall be administered by the public works 
bureau of the labor and industrial division of the labor department. The bureau shall collect em- 
ployers' contributions in accordance with this act, review employers' compliance statements, re- 
view certified payroll reports to verify training contributions, investigate allegations of and impose 
penalties for employer noncompliance and disburse funds as provided in Section 5 {13-4D-5 NMSA 
1978] of the Public Works Apprentice and Training Act. 

B. Public works construction projects, except for street, highway, bridge, road, utility or 
maintenance contracts with employers who elect not to participate in training, shall not be 
constructed unless an employer agrees to make contributions to approved apprentice and 
training programs in New Mexico in which the employer is a participant or to the public works 
apprentice and training fund administered by the public works bureau of the labor and indus- 
trial division of the labor department. Contributions shall be made in the same manner and 
in the same amount as apprentice and training contributions required pursuant to wage rate 
determinations made by the director. 

C. The director shall adopt rules and regulations necessary to implement the provisions of the 
Public Works Apprentice and Training Act. 


History: Laws 1992, ch. 74, § 4. 


13-4D-5. Fund created; disbursement of funds. 


There is created the "public works apprentice and training fund" in the labor and industrial 
division of the labor department. Contributions into the fund shall be as provided under the provi- 
sions of Section 13-4D-4 NMSA 1978. Funds contributed under the provisions of the Public Works 
Apprentice and Training Act shall be distributed in the following manner: 

A. no more than fifteen percent of the funds may be used by the public works bureau of the 
labor and industrial division of the labor department to hire staff to administer the funds collected 
by the division; and 

B: the remainder of the funds shall be used for approved apprentice and training programs in 
New Mexico. The labor and industrial division of the labor department shall develop an annual bud- 
get and, subject to appropriation by the legislature in the general appropriation act, shall disburse 
funds to approved apprentice and training programs in New Mexico, taking into account participant 
contact hours of classroom instruction and on-the-job training for the preceding year, to be not less 
than ninety percent of one hundred forty-four contact hours of classroom instruction per participant 
per school year and not less than one thousand hours of on-the-job training per twelve-month period. 
Notwithstanding any language in the general appropriation act that otherwise limits budget adjust- 
ments, if the fund balance available for disbursement to approved programs exceeds the amount 
appropriated, pursuant to Sections 6-3-23 through 6-3-25 NMSA 1978, the labor department may 
request budget increases up to the excess fund balance for distribution to the programs. 


History: Laws 1992, ch. 74, § 5; 2005, ch. 95, § 1. subject to appropriation by the legislature in the general 

The 2005 amendment, effective June 17, 2005, pro- appropriation act and that notwithstanding the gen- 

vided in Subsection B that disbursement of funds is eral appropriation act that limits budget adjustment, if 
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the fund balance available for disbursement exceeds the budget increases up to the excess fund balance for distri- 
amount appropriated the labor department may request bution. 


13-4D-6. Notice to employers; publication of programs. 


A. .An employer's contribution requirement under the provisions of the Public Works Appren- 
tice and Training Act shall be included with all minimum wage determinations issued by the labor 
and industrial division of the labor department on all public works construction projects, The di- 
rector shall also provide the contribution rate for approved apprentice and training programs, and 
that information shall be part of the public works construction projects. 

B. The labor and industrial division of the labor department shall publish a list of approved 
apprentice and training programs in New Mexico. 


History: Laws 1992, ch. 74, § 6. 


13-4D-7. Noncompliance; penalties. 


An employer who willfully and knowingly fails to comply with the requirements of the Public 
Works Apprentice and Training Act shall be subject to the following penalties: 

A. anoncomplying employer shall pay a civil penalty of ten dollars ($10.00) for every calendar 
day of noncompliance, and the penalty shall be imposed and collected for deposit into the public 
works apprentice and training fund by the public works bureau of the labor and industrial divi- 
sion of the labor department; 

B. anoncomplying employer shall have the unpaid contributions, as required under the provi- 
sions of the Public Works Apprentice and Training Act, withheld as provided in Subsections A and 
B of Section 13-4-14 NMSA 1978; and 

C. a noncomplying employer shall not be permitted to bid on any public works contracts as 
provided in Subsections A and B of Section 13-4-14 NMSA 1978. 


History: Laws 1992, ch. 74, § 7. 


13-4D-8. Appeals. . 


An alleged noncomplying employer may appeal any of the penalties imposed upon him under 
the provisions of Section 7 of the Public Works Apprentice and Training Act by seeking an appeal 
as provided under the provisions of Section 13-4-15 NMSA 1978. 


History: Laws 1992, ch. 74, § 8. 


ARTICLE 5 


Insurance on Public Buildings 


Sec, Sec. 
18-5-1. State agency public property; insurance; reserves 13-5-3. Public property; local public bodies; insurance; 
for losses of state agencies; public ing pte reserves for losses. 
reserve fund created. 18-5-3,1.. Public buildings; compliance with the national 
13- 5-2, Repealed. flood insurance program, 


18-5-1. State agency public property; insurance; reserves for losses of 
state agencies; public property reserve fund created. 


A. The risk management division of the general services department shall purchase a blan- 
ket insurance policy for public buildings of state agencies against loss or damage by fire, wind- 
storm, hail, smoke, explosion, riot or civil commotion. The risk management division may provide 
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coverage to covered educational entities under the public property reserve fund through blanket 
or individual policies. The risk management division shall create a reserve for the uninsured value 
of any such public building and for the uninsured loss or damage to any such building by flood, 
subject to any deductible,that the risk management advisory board determines shall be borne by 
individual state agencies or covered educational entities. \ 

B. Subject to any deductible to be borne by individual state agencies or covered educational en- 
tities, the risk management division of the general services department may purchase insurance, 
establish:reserves or provide a combination of i insurance and reserves PAG cover, in any amount cs 
to exceed replacement cost: ° 

(1) buildings of state agencies or ‘covered edieddion al! aatittes destroyed or damaged by 
any peril other than a peril set forth in Subsection A of this ‘section; 

(2) personal property that is destroyed or damaged by any peril; or! 

(3) personal property that is stolen. 

C. Any insurance purchased pursuant to Subsections A and B of this section may be purchased 
with such deductible provisions as may be deemed desirable by the risk SSeS ae advisory 
board. 

D. The director of the risk management division of the general services Berna shalt in- 
clude in his annual report to the legislature, an inventory of all public buildings insured by. the 
division, the estimated total value of the buildings, the total insured value of the buildings and the 
amountof any derluchiblep or maximum loss provisions in the current insurance policy covering'the 
buildings. 

..E. | There is ante in the state treasury the "public sr opb Fic reserve . fund", The AGMESal con- 
sist of assessments of state agencies and covered educational entities deposited in the fund, money 
appropriated to the fund, income earned by the fund and money received as proceeds of insurance 
purchased pursuant to this section. The fund may be used to: 

(1) purchase property insurance; 

(2) pay-any claim covered by a certificate of coverage issued Te the director of the risk 
management division of the general services department; provided such claims shall only be paid 
to the extent of actual expenses that have been or will be incurred to repair, reconstruct and re- 
place covered property; 

(3) pay the cost of repair, reconstruction and replacement of property and expense inciden- 
tal thereto arising from damage or destruction covered pursuant to this section; | 

(4) enter into consulting and other contracts as may be necessary or desirable in carrying 
out the provisions of this section; and 

(5) _ pay costs and expenses incurred in carrying out the provisions of this section. 

F. The director of the legislative council service may elect to cover all or any part of public ane 
ings or property under his jurisdiction through the public property reserve fund by giving written 
notice of such election to the director of the risk management division of the general services de- 
partment and paying assessments that the director of the risk management division prescribes. 

G. For purposes of this section, "state agency" means the state or any of its branches, agencies, 
departments, boards, instrumentalities or institutions. 

H. For the purposes of this section, "covered educational entities" means school districts as 
defined in Section 22-1-2 NMSA 1978 and educational institutions established pursuant to Chap- 
ter 21, Articles 13, 16 and 17 [repealed] NMSA 1978 that request and are granted coverage from 
the risk management division of the general services department, if the coverage is commercially 
unavailable; except that coverage shall be provided to.a school district only through the public 
school insurance authority or its: successor unless the district has been granted a waiver by the 
authority or the authority is not offering the coverage for the fiscal year for which the division of- 
fers its coverage. A local school district to which the division may provide coverage may provide 
for marketing and servicing to be done by licensed insurance agents. who shall receive reasonable 
compensation for their services. 


History: 1978 Comp., § 13-5-1, enacted by Laws 1981, Repeals and reenactments, — Laws 1977, ch.'385, 
ch. 101, § 1; 1983, ch. 301, § 31; 1986, ch. 102, § 4; 1989, § 11, repealed former 6-1-4, 1953 Comp., relating to 
ch, 324, § 6; 1996 (1st S.S.), ch. 8, § 3; 2000, ch. 27, § 2. in é 1 
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insurance for public buildings, and enacted a new 6-1-4, Subsection I, concerning excess cash balances in the pub- 
1953 Comp. lic property reserve fund. 

Laws 1981, ch. 101, § 1, repealed former 13-5-1 NMSA The 1996 amendment, effective March 21, 1996, de- 
1978, relating to insurance for public buildings, and en- leted the last sentence of Subsection A which provided 
acted a new 13-5-1 NMSA 1978. that the risk management division would create a reserve 

Bracketed material. — The bracketed material was for uninsured value of public property, inserted "of the 
inserted by the compiler and it is not part of the law. general services department" in Subsections B, D, E, and 

Article 17 of Chapter 21 NMSA 1978 was repealed by F, deleted "establish reserves or provide a combination of 
Laws 1995, ch. 224, § 29 and Laws 1999, ch, 219, § 21. See insurance and reserves" following "purchase insurance" in 
notes following Chapter 21, Article 17 NMSA 1978. Subsection B, inserted "income earned. by the fund" pre- 

Cross references, — For insurance of building hous- ceding "and money" in the second sentence of Subsection 
ing legislature, see 2-3-5 NMSA 1978. i, rewrote Subsection I, and made several substitutions 

For insurance of state library building, see 2-3-7 NMSA for "which" throughout the section. 

1978. 

The 2000 amendment, effective March 6, 2000, atided ANNOTATIONS 

the last sentence in Subsection A; in Subsection B, added Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 


"establish reserves or provide a combination of insur- Jur. 2d Municipal Corporations, Counties, and Other Po- 
ance and reserves to cover, in any amount not to exceed litical Subdivisions, § 548.° 


placement cost’ to the end of the introductory language; Availability of proceeds of insurance on public building 


deleted "cover, in any amount not to exceed replacement fi - therth or lacing thebuildi 
cost" from the beginning of Paragraph (1), and deleted sind aol desisnyed’ ark, Tee Soa tah amrpiovee 


"cover, in any amount not to exceed replacement cost, any" Wiehtor dutvt ; bli ty. 100 
from the beginning of Paragraphs (2) and (3); and deleted clings bets uiy-to\carry insurance'on public property, 


81A C.J.S. States § 147. 


13-5-2. Repealed. 


Repeals. — Laws 1978, ch. 166, § 17, repealed 6-1-4.1, and reserves for losses as to public property of institutions 
1953 Comp. (13-5-2 NMSA 1978), relating to insurance of higher education, effective March 31, 1978. 


13-5-3. Public property; local public bodies; insurance; reserves for 
losses. — 


A. Local public bodies shall purchase insurance for public buildings under their control against 
loss or damage by fire, windstorm, hail, smoke, explosion, riot or civil commotion in an amount not 
less than eighty percent of the replacement cost or actual cash value of the building. 

B. Local public bodies may purchase insurance, establish reserves or provide a combination of 
insurance and reserves to: 

(1) repair or replace their buildings if damaged by any peril other than a peril set forth in 
Subsection A of this section; 

(2) repair or replace any personal property which is destroyed or damaged by any peril; or 

(3) replace any personal property which is stolen. 

C. Any insurance purchased pursuant to Subsections A and B of this section may be purchased 
with such deductible provisions as may be deemed desirable. 

D. For purposes of this section, "local public body" means all political subdivisions of the state 
and their agencies, instrumentalities and institutions. 


History: 1953 Comp., § 6-1-4.2, enacted by Laws 
1977, ch. 385, § 13. 


13-5-3.1. Public buildings; compliance with the national flood 
insurance program. 


jis The homeland security and emergency management department, as the state coordinating 
agency for the national flood insurance program, is designated as the state agency responsible for 
compliance oversight of that program and shall adopt rules to implement standards for meeting 
federal floodplain management regulations as set forth in 44 C.F.R. Sections 60.3 through.60.5. 

B. The construction industries division of the regulation and licensing department is the state 
agency designated to review, permit and enforce floodplain management rules for all buildings 
that are owned or funded, in whole or in part, by the state. 

C. Development that is owned or funded, in whole or in part, by the state shall obtain: 
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(1) floodplain review by a certified aecpals management professional prior to the start 


of development; and 


(2) _ required permits prior to the start of development, 
D. -Development that is owned or funded, in whole or in part, by the state shall comply with 
the most stringent criteria of locally adopted community floodplain management regulations and 
floodplain management rules. adopted by the homeland security and emergency HAADABSINSDE de- 


partment. 


E. As used in this section, "development" has the meaning say forth in 44 C. FR. Section 59.1. 


History: Laws 2003, ch. 310,'§ 2; 2021, ch. 97,§1.. : 
The 2021 amendment, effective July 1, 2022, provided 
for state compliance with the national flood insurance 


in an amount greater than fifty percent of the building's 
value before the repair or improvement shall comply with 
standards of the national flood insurance program and 


Section 8-18-7 NMSA 1978."; and added Subsections A 
through EH. 


program; deleted the former first paragraph, "A building 
that receives state appropriations for its construction or 
that is repaired or improved with state appropriations 


ARTICLE 6. 
Sale of Public Property 


Sec. Sec. 

13-6-1. Disposition of obsolete, worn-out or unusable tan- 13-6-3. Sale, trade or lease of real property by state agen- 
gible personal property. cies; approval of legislature; exceptions. 

13-6-2. Sale of property by state agencies or local pub- -6-4, Definitions. 
lic bodies; authority to sell or dispose of 6-5. Sale of real property by state agencies; land grant 
property; approval of appropriate approval right of first refusal. 


authority. 13-6-6, Surplus property bureau created; duties; powers. 
13-6-2.1. Sales, trades or leases; state board of finance 13-6-7. Surplus property fund; created; expenditures, 
approval. 13-6-8 


. Disposition of state property. 


13-6-1. Disposition of obsolete, worn-out or unusable tangible RETR 
property. 


A. The governing authority of each state agency, local public body, school district and state 
educational institution may dispose of any item of tangible personal property belonging to that 
authority and delete the item from its public inventory upon a specific finding by. the authority 
that the item of property is: a1 

(1) ofacurrent resale value of five thousand dollars ($5,000) or less; and 
(2) worn out, unusable or obsolete to the extent that the item is no longer economical or 
safe for continued use by the body. 

B. The governing authority shall, as a prerequisite to the disposition of any items of tangible 
personal property: 

(1) designate a committee of at least three officials of the governing authori to apprere 
and oversee the disposition; and 

(2) give notification at least thirty days prior to its action making the deletion by sendin 
a copy of its official finding and the proposed disposition of the property to the state auditor and 
the appropriate approval authority designated in Section 13-6-2 NMSA 1978, duly sworn and sub- 
scribed under oath by each member of the authority approving the action. 

C. A copy of the official finding and proposed disposition of the property sought to be disposed 
of shall be made a permanent part of the official minutes of the governing authority and main- 
tained as a public record subject to the Inspection of Public Records Act [Chapter 14, Article 2 
NMSA 1978]. . 

D. The governing authority shall dispose of the tangible personal property by negotiated sale to 
any governmental unit of an Indian nation, tribe or pueblo in New Mexico or by negotiated sale or 
donation to other state agencies, local public bodies, school districts, state educational institutions 
or municipalities or through the central purchasing office of the governing authority by means of 
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competitive sealed bid or public auction or, if a state agency, through the surplus property bureau 
of the transportation services division of the general services department. 

E, Astate agency shall give the surplus property bureau of the transportation services division 
of the general services department the right of first refusal when disposing of obsolete, worn-out or 
unusable tangible personal property of the state agency. 

F. Ifthe governing authority is unable to dispose of the tangible personal property pursuant to 
Subsection D or E of this section, the governing authority may sell or, if the property has no value, 
donate the property to any organization described in Section 501(c)(3) of the Internal Revenue 
Code of 1986. | 

G. Ifthe governing authority is unable to dispose of the tangible personal property pursuant 
to Subsection D, E or F of this section, it may order that the property be paepuroyed or F Otherwike 
permanently disposed of in accordance with applicable laws. 

H. Ifthe governing authority determines that the tangible personal property is hazardous or 

contains hazardous materials and may not be used ‘safely under any circumstances, the property 
shall be destroyed and disposed of pursuant to Subsection G of this section. 
‘I.’ No tangible personal property shall be donated to an employee or relative of an employee 
of a state agency, local public body, school district or state educational institution; provided that 
nothing in this subsection precludes an Supiuyee from bee hte de and bidding for public prop- 
erty at a public auction. 

J. This section shall not apply to any inbparey acquired by a museum through abandonment 
procedures pursuant to the Abandoned Cultural Properties Act [18-10-1 to 18-10-5 NMSA 1978].. 

K.': Notwithstanding the provisions of Subsection A of this section, the department of trans- 
portation may sell through public auction or dispose of surplus tangible personal property used 
to manage, maintain or build roads that exceeds five thousand dollars '($5;000) in value. Proceeds 
from sales shall be credited to the state road fund. The department of transportation shall notify 
the department of finance and administration regarding the disposition of all property. 

L. If the secretary of public safety finds that the K-9 dog presents no threat to public safety, the 
K-9 dog shall be released from public ownership as provided in this subsection. The K-9 dog shall 
first be offered to-its trainer or handler free of charge. If the trainer or handler does not want to 
accept ownership of the K-9 dog, then the K-9 dog shall be offered to an organization described in 
Section 501(c)(3) of the Internal Revenue Code of 1986 free of charge. If both of the above fail, the 
K-9 dog shall ar 1 ig du to a ey fpraatelt individual ois capable of providing a good home to the 
animal. 


History: 1953 Comp.,'§ 6-1-7.1, enacted by Laws © inserted "tangible" preceding "personal" in Subsection A; 


1961, ch. 100,-§ 1; 1979, ch. 195, § 2; 1984, ch. 47, § 1; rewrote Subsection B; at the end of Subsection C, inserted 
1987, ch. 15, § 1; 1989, ch. 211, § 6; 1995, ch. 181, § 1;, "and maintained as a public record subject to the Inspec- 
1998, ch. 16, § 1; 2001, ch. 317, § 1;:2007, ch. 57, § 4; tion of Public Records Act"; in Subsection D, substituted 
2012, ch. 10, § 1; 2013, ch. 9, § 1. "tangible personal property" for "item" following "the", 
Cross references. — For, managing surplus proper-.. .. inserted "to any, governmental unit of an Indian nation, 
ties, see 15-4-2 and 15-4-3 NMSA 1978. tribe or pueblo in New Mexico or by negotiated sale" pre- 
For Section 501(¢)(3) of the Internal Revenue Code of * ceding “or donation", inserted "of the governing authority" 
1986, see 26 U.S.C.S. § 501(¢)(8). following "office" and "if a state agency" at’ the end of the 
The 2013 amendment, effective June. 14, 2013, pro- - subsection; and added Subsections E through H, and re- 
vided for the disposition of state- owned K-9 dogs and designated former Subsection E as Subsection I. 
added Subsection L. The 1995 amendment, effective June 16, 1995, in- 


The 2012 amendment, effective May 16, 2012; au- serted "or sewer in Subsection D. 
thorized the department of transportation to dispose of.. ANNOTATIONS 


surplus tangible personal property that exceeds five thou- 
Board member may not purchase. —A member of 


sand dollars in value, and added Subsection K. 
The 2007 amendment, effective July 1, 2007, required a local board of education may not lawfully bid or pur- 
chase school property which is offered for sale by a school 


state agencies to give the surplus property bureau the 

right of first refusal when disposing of surplus property. district, irrespective of whether such property is or is not 
The 2001 amendment, effective June 15, 2001, in- in excess of $50,00 in value, and any such contract of pur- 

serted current Subsection E; redesignated the subsequent chase would be void as against public policy, 1963-64 Op. 

subsections; inserted "or E" to current Subsection F; in- Att'y Gen. No. 64:13. 

serted "or F" to current Subsection G; and updated the Who may dispose. — Ifa Etats agency or department 

subsection reference in current Subsection H. wishes the purchasing agent to dispose of its surplus 
The 1998 amendment, effective May 20, 1998, sub- property, he may do so, If the agency wishes to dispose of 


stituted "or unusable tangible personal property" for such property itself it may do so. 1961-62 Op. Att'y Gen. 
"and unusable personal property" in the section heading; No. 62-26. 
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Am, Jur. 2d, A.L.R. and C,J.S. references, — 56 Am, 20 C.J.S, Counties § 149; 63. C.J.S. Municipal Corpora- 
Jur. 2d Municipal Corporations, Counties, and Other Po- tions’§§ 882 to 892; 81A C.J.S. States § 149. 
litical Subdivisions § 549; 72 Am. Jur, 2d States, Territo- ' 
ries, and Dependencies § 66, 


13-6-2. Sale of property by state agencies or local public bodies; | 
authority to sell or dispose of property; oper bia of 
appropriate approval authority. 


A. Providing a written determination has been made; a state agency, local public body, school 
district or state educational institution may sell or otherwise dispose of real or tangible personal 
property belonging to the state agency, local public body, school district or state, educational insti- 
tution, 

B. A state agency, local public body, school district or state educational institution may an or 
otherwise dispose of real, property: 

(1) . by negotiated sale or donation. to an Indian nation, tribe or pueblo located wholly or 
partially in New Mexico, or to a governmental unit of an Indian nation, tribe or pueblo in New 
Mexico, that.is authorized to purchase land and control activities on its land by an act of congress 
or to purchase land on behalf of the Indian nation, tribe or pueblo; 

(2). by negotiated sale or donation to other state agencies, local public bodies, school dis- 
tricts or state educational institutions; 

(8).. through the central purchasing office of the state agency, local public body, school dis- 
trict or state educational institution by means of competitive sealed bid, public auction or negoti- 
ated sale to a private person or to an Indian nation, tribe or pueblo in New, Mexico; or 

(4) if a state agency, through the surplus property bureau of the inanspontation services 
division of the general services department, 

C. .Astate agency shall give the surplus property bureau of the transportation services division 
of the general services department the right of first refusal to dispose of tangible personal, prop- 
erty of the state agency. A school district may give the surplus property bureau the right of first 
refusal.to dispose of tangible personal property of the school district, 

D. Except as provided in Section 13-6-2.1 NMSA 1978 requiring.state board of finance ap- 
proval for certain transactions, sale or disposition of real or ‘tangible personal property having a 
current resale value of more than five thousand dollars ($5,000) may be made by a state agency, 
local public body, school district or state educational institution if the sale or disposition has been 
approved by the state budget division of the department of finance and administration for state 
agencies, the local government division of the department of finance and administration for local 
public bodies, the public education department for school districts and the higher education de- 
partment for state educational institutions. : 

E. Prior approval of the appropriate approval authority is not required if the tangible personal 
property is to be used as a trade-in or exchange pursuant to the provisions of the Procurement 
Code [Sections 13-1-28 through 13-1-199 NMSA 1978]. 

F. The appropriate approval authority may condition the approval of the sale or other disposi- 
tion of real or tangible personal property upon the property being offered for sale or donation to a 
state agency, local public body, school district or state educational institution. 

G. The appropriate approval authority may credit a payment received from the sale of such 
real or tangible personal property to the governmental body making the sale. The state agency, lo- 
cal public body, schoo! district or state educational institution may convey all or any interest in the 
real or tangible personal property without warranty. 

' H. This section does not apply to: 

(1) computer software of a state agency; 

(2) those institutions specifically enumerated in Article 12, Section 11 of the ebunetitnetbt 
of New Mexico; 

(3) the New Mexico state police division of the department of public safety; 

(4) the state land office or the department of transportation; 
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» (5). property acquired by a museum through abandonment procedures pursuant to the 
Abandoned Cultural Properties Act [18-10-1 NMSA 1978]; 
(6) leases of county poepibalsy with any person pursuant to the Hospital Funding Act [4- 


48B- 1 NMSA 1978]; 


(7) property deqicieda by the economic development department pursuant to the Statewide 
Economic Development Finance Act [6-25-1 NMSA 1978]; and 
(8) the state parks division of the energy, minerals and natural resources department. 


History: 1978 Comp., § 18-6-2, enacted by Laws 
1979, ch. 195, § 3; 1980, ch. 89, § 17; 1984, ch. 47, § 2; 
1987, ch. 15, § 2; 1989, ch, 211, § 7; 1989, ch. 380, § 3; 
2001, ch. 291, § 9; 2001, ch, 317, § 2; 2008, ch. 208, § 1; 
2008, ch, 849, § 21; 2004, ch. 95, § 1; 2007, ‘ch. 57, § 5. 

-Repeals and reenactments. _— Laws 1979, ch. 195, 
§.3, repealed former 13-6-2 NMSA 1978, relating to the 
sale of property by state agencies or local public bodies, 
and enacted a new section. 

Cross references, — For sales subject to eee of 
legislature, see 13-6-3 NMSA 1978. 

For general powers. and duties of state board of finance, 
see 6-1-1 NMSA 1978. 

The 2007 amendment, effective July 1, 2007, permit- 
ted state agencies to dispose of property through the sur- 
plus property bureau. 

Temporary provision. — Laws 2007, ch. 57, § 6 trans- 
ferred money in the surplus property revolving fund to 
the surplus property fund. 

The 2004 amendments, effective March 9, 2004, de- 
leted the last sentence of Subsection A relating to the 
disposal of real or tangible personal property by negoti- 
ated sale or donation, added Subsection B to the compiled 
version, redesignated former Subsections B through G as 
Subsections C through H and added Paragraph (8) of Sub- 
section H to exclude the state parks division. 

The 2003 amendment, effective June 20, 2008, added 
Paragraphs G(6) and (7). 

The 2001 amendment, effective June 15, 2001, in Sub- 
section A, substituted "Providing a written determination 
has been made, a" for "Any" and "may" for "is empowered 
to" at the beginning of the subsection; in Subsections 
A, C, E, and F, inserted "tangible" preceding "personal 
property"; inserted a new Subsection B; redesignated as 
Subsection C language from former Subsection A; redes- 
ignated former Subsections B to D as D to F; inserted "or 
donation" to Subsection E; in Subsection F, substituted 
"may" for "shall have the power to" preceding "credit"; 
redesignated former Subsections E and F as Subsection 
G; deleted "or hardware" from Paragraph G(1); inserted 
the current Paragraph G(3); and added current Patagnapht 
G(5), 


ANNOTATIONS 
Sections 18-6-2 and 67-2-6 NMSA 1978 must 


be construed and applied together to give effect to) 


both sections, State ex rel. Madrid v. UU Bar Ranch, 
2005-NMCA-079, 187 N.M. 719, 114 P.3d 399, cert. denied, 
2005-NMCERT-006, 187 N.M. 766, 115 P.3d 229. 
Highway department must get permission. — 
Where the highway department did not obtain board of 
finance approval for the abandonment of a road, the lack 
of board of finance approval invalidated the attempted 
abandonment of the road’ State ex rel. Madrid v, UU Bar 
Ranch, 2005-NMCA-079, 137 N.M. 719, 114 P.3d 399; cert. 
denied, 2005-NMCERT-006, 137 N.M. 766, 115 P.3d 229. 
Transportation commission's authority. — The 
exclusion of the Transportation commission from Sec- 
tion 13-6-2A NMSA 1978, as it existed in 2000 doesnot 
mean that the commission has express authority to sell 
or otherwise dispose of and thus convey real property and 
thus roads; the plain meaning of the statutory exclusion 


in Section 13-6-2F (1989) is that any authority to dispose 
of roads under Section 13-6-2 NMSA 1978 is not granted 
to the commission by the section. Piedra, Inc. v. N.M. 
Transp..Comm'n, 2008-NMCA-089, 144 N.M.. 382, 188 
P.3d 106, cert. denied, 2008-NMCERT-005, 144 N.M. 331, 

187 P.3d 677. 

Any building owned by any state agency is, in 
fact, the property of the state of New Mexico, as no 
department, agency or other arm.of the state can be held 
to be independent. of the state. 1955-56 Op. Att'y Gen. 
No, 56-62. 

, Generally. — This section contemplates some change 
in ownership of the property, not the mere creation of a 
lien against it. State institutions may not create security 
interests in their property by way of mortgage or pledge to 
secure a loan of money. 1959-60 Op. Att'y Gen. No. 60-187. 

Who may dispose of property. — If a state agency 
or department wishes the purchasing agent to dispose of 
its surplus property, he may do so, If the agency wishes to 


dispose of such property itself, it may do so in accordance 


with the provisions. 1961-62 Op, Att'y Gen. No. 62-26. 

Oil and gas leaseholds are regarded as real prop- 
erty in New Mexico, 1980 Op. Att'y Gen, No, 80-10, 

Sale may be either private or public. 1963-64 Op. 
Att'y Gen. No. 63-95. 

Nature of disposition affecting need for approval. 
— In instances where a local school board desires. to enter 
into a lease of real property to any private party or reli- 
gious group and proposes to give exclusive right of posses- 
sion.and occupancy to school lands or buildings, the state 
board of finance must give its approval pursuant to stat- 
ute. Where, however, the use permitted is temporary or 
brief and limited to hours when the property is not needed 
for school purposes, the approval of the state board of fi- 
nance is not necessary, and the local board of education 
may or may not authorize such usage according to its dis- 
cretion, 1963-64 Op. Att'y Gen. No. 63-106. 

Agreements should contain express condition 
regarding approval requirement. — The board of re- 
gents of the New Mexico school for the deaf could solicit 
bids from purchasers for the sale of property over $50.00 
(now $5,000) in value and could enter into an agreement 
of sale with individuals, subject to the express provision 
that such sale would not be final or binding upon the in- 
stitution until or unless approved by the state board of 


_ finance. 1963-64 Op, Att'y Gen. No. 63-95. 


Veto power over gratis property transfers. — 
Subsection A (now Subsection C) gives the secretary of 
finance and administration or the state board of finance 
veto power over any gratis transfer of property. 1980 Op. 
Att'y Gen. No, 80-5. 

Realty leases of state fair commission. — This sec- 
tion empowers the New Mexico state fair commission to 


enter into leases of realty contingent upon express ap- 
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proval of the state board of finance. 1964 Op. Att'y Gen. 
No, 64-92. 

Extension of leases. — State law does not require the 
state fair commission to use a bid or request for proposal 
when extending leases beyond the term of an existing 
contract. However, if the current resale value of the prop- 
erty leased exceeds $5,000, the department of finance and 
administration must, pursuant to this section, approve 
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any extensions. And, if a lease is extended so that it ex- 
tends beyond the 25-year period specified in 13-6-3 NMSA 
1978, legislative approval is required. 1987 op Att'y Gen. 
No. 87-57. 

Exclusive rights to private or religious group. — 
If the public body concerned desires to enter into, a lease 
of real property to any private party or religious group 
and proposes to give exclusive right of possession and oc- 
cupancy to lands and buildings, the,state board of finance 


must give its approval pursuant to this section. 1964 Op. . 


Att'y Gen. No. 64-92. 

State parks division must get permission. oP his 
section gives the state park commission (now state parks 
division of the natural resources department), as well as 
any other commission or agency of the state, the authority 
to sell, or otherwise dispose of, any property owned by the 
state, subject to the approval of the state board of finance. 
1961-62 Op, Att'y Gen. No. 61-123. ' ' 

Insofar as a soil conservation district (now soil and wa- 
ter conservation district) does have power of sale of its as- 
sets, this power is subject to regulation by the legislature, 
1963-64 Op. Att'y Gen, No. 63-125. 

When permission not necessary. — When the use 
permitted by lease of a public body is temporary or brief, 
and limited to hours when the property is not needed for 
public purposes, the approval! of the state board of finance 
is not necessary, and the public body may or may not au- 
thorize such usage according to its discretion..1964 Op. 
Att'y Gen. No. 64-92, 

Municipalities and counties need not obtain ap- 
proval before disposing of property not needed for 
a public purpose. 1978 Op. Att'y Gen. No. 78-21. 

When purchase against public policy. — A member 
of a local board of education may not lawfully bid or pur- 
chase school property which is offered for sale by a school 
district, irrespective of whether such property is or is not 
in excess of $50.00 (now $5,000) in value, and any such 
contract of purchase would be void as against public pol- 
icy. 1963-64 Op. Att'y Gen: No. 64-13. 

When reimbursement necessary. — Because of the 
requirement of N.M. Const., art. TX, §-14, it is incumbent 
upon ‘any public agency or commission to obtain reim- 
bursement for any actual expenses occasioned by reason 
of permitted private use of public site 1964 oe. Att'y 
Gen. No. 64-92. 


PUBLIC PURCHASES AND PROPERTY 


13-6-2:1 


‘Long-term lease with boys school permissible. 
— A municipality may enter into a long-term lease with 
the New Mexico boys.school for land and buildings for the 


‘purpose of setting up a recreation center for the commu- 


nity and the surrounding area, and which will be under 
the control and supervision of the municipality. 1968 Op. 
Att'y Gen, No. 68-33. , 

Most agency leasing forms need not comply with 
19-10-83 NMSA 1978. — The form for leasing oil and gas 
lands belonging to agencies other than the office of the 
commissioner of public lands need not comply with the 
terms and Conditions of 19-10-38 NMSA 1978, even where 
such leases are offered through the facilities: of the com- 
missioner as an accommodation to another state agency. 


1980 Op. Att'y Gen. No. 80-10. ° 


Power to credit where no specific directions. — In 
the absence of a specific direction the director (secretary) 
of the department of finance and administration has the 
power to credit the money received from a sale of the state 
police headquarters to whatever fund of the state police 
he deems appropriate, 1969 Op. Att'y Gen. No. 69-56. 

Highway department condemnation proceeds, — 
Even though legislative approval prior to condemnation 
by the state highway department is not necessary under 
42-2-3 NMSA 1978, this section still controls the distribu- 
tion of proceeds from the sale or condemnation, 1969 Op. 
Att'y Gen. No. 69-144. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 56 Am. 
Jur. 2d Municipal Corporations, Counties and Other Po- 
litical Subdivisions §§ 549 to 553; 68C Am. Jur, 2d Public 
Lands § 33; 72'Am. Jur. 2d States, Territories, and Depen- 
dencies §§ 64 to 67. 

Constitutional prohibition of municipal corporation 
lending its credit or making donation as applicable to'sale 
or leasing of its property, 161 A.L.R. 518. 

Constitutionality of classification of purchaser in stat- 
utes respecting sale of public property, 169 A.L.R. 1399. 

Power of municipal corporation to exchange its real 
property, 60 A.L.R.2d 220. 

Power of municipality to sell, lease, or mortgage public 
utility plant or interest therein, 61 A.L.R.2d 595. 

Power of municipal corporation to lease or sublet prop- 
erty owned or leased by it, 47 A.L.R.3d 19. 

62 C.J.S, Municipal Corporations § 185; 81A CJS. 
States §§ 148 to 150. 


13-6-2.1. Sales, trades or leases; state board of finance approval. 


A. . Except as provided in Section 13-6-3 NMSA 1978, for state agencies, any sale, trade or lease 
for a period of more than five years of real property belonging to a state agency, local public body 
or school district or any sale, trade or lease of such real property for a consideration of more than 
twenty-five thousand dollars ($25,000) shall not be valid unless it is oar prior to its effective 
date by the state board of finance. 

B. The provisions of this section shall not be applicable to: 

(1) those institutions specifically enumerated in Article 12, Section 11 of the eaa'atetutieih 
of New, Mexico; 

(2) ‘the state land office; 

(3) the state transportation commission; ; . 

(4) the economic development department when disposing of property acquired PUREED 
to the Statewide Economic Development Finance Act [6-25-1 NMSA:1978]}; or: 

(5) a school district when leasing facilities toa locally chartered or state- chartered charter 
school. 3 


History: 1978 Comp., § 13-6-2.1, enacted by Laws 
1989, ch. 380, § 1; 2001, ch, 122, § 1; 2003, ch. 142, § 3; 
2003, ch. 349, § 225 2011, ch, 69, $1. 


‘The: 2011 amendment, effective July 1, 2011, ex- 
empted school districts that lease facilities to locally chat- 
tered or r state-chartefed charter schools. 
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The 2008 amendment, effective June 20, 2003, in Sub- Subsection A, inserted "Except as provided in Section 13- 
section B, updated the reference to the state transportation 6-3 NMSA 1978, for state agencies", deleted "but less than 
commission and added "or the economic development de- twenty-five years in duration" following "five years", de- 
partment when disposing of property acquired pursuantto __ leted “or state educational institution" following "school 
the Statewide Economic Development Finance Act", ’ district", and deleted "but less than one hundred thou- 

The 2001 amendment, effective June 15, 2001, in- — sand dollars" preceding "shall not be valid". 


serted "Sales, trades or" in the section heading; in 


13-6-3. Sale, trade or lease of real property by state agencies; approval 
of legislature; exceptions. 


A. Any sale, trade or lease for a period exceeding twenty-five years in duration of real property 
belonging to any state agency, which sale, trade or lease shall be for a consideration of one hundred 
thousand dollars ($100,000) or more, shall be subject to the ratification and approval of the state 
legislature prior to the sale, trade or lease becoming effective. The provision specified in Section 18- 
6-2 NMSA 1978 requiring approval of the state budget division of the department of finance and 
administration as a prerequisite to consummating such sales or dispositions of realty shall not be 
applicable in instances wherein the consideration for the sale, trade or lease shall be for a consid- 
eration of one hundred thousand dollars ($100,000) or more and wherein a state agency not specifi- 
cally excepted by Subsection B of this section is a contracting party, and, in every such instance, te 
legislature shall specify its approval prior to the sale, trade or lease becoming effective. 

B. The provisions of this section shall not be applicable as to those institutions specifically enu- 
merated in Article 12, Section 11 of the constitution of New Mexico, the state land office, the state 
transportation commission or the economic development department when disposing of property 
acquired pursuant to the Statewide Economic Development Finance Act [Chapter 6, Article 25 
NMSA 197 8]. 


History: 1953 Comp., § 6-1-8.1, enacted by Laws this section. Under this section the duration of the lease 
1961, ch. 41, § 1; 1979, ch. 195, § 4; 1987, ch. 15, § 3; and remuneration could be negotiated by the parties sub- 
2008, ch..142, § 4; 2003, ch. 349, § 23. ject to the approval of either the legislature or the state 

2003 Multiple Amendments. — Laws 2003, ch. 142, board of finance depending upon the amount of money in- 
§ 4 and Laws 2008, ch, 349, § 28 enacted different amend- volved, 1966 Op. Att'y Gen. No. 66-28. 
ments to this section that can be reconciled. Pursuant to ~ When other party is also public agency. — Require- 
12-1-8 NMSA 1978, Laws 2003, ch. 349, § 23, as the last ment under this section for prior approval by the state leg- 
act signed by the governor, is set out above and incorpo- islature is applicable even though the other party to such 
rates both amendments. The amendments enacted by agreement may be another public agency such as the state 
Laws 2003, ch. 142, § 4 and Laws 2008, ch. 349, § 23 are land office or the state highway commission [state transpor- 
described below. To view the session laws in their entirety, tation commission], since the statutory exemption applies 
see the 2003 session laws on NMOneSource.com. only to such bodies. 1964 Op. Att'y Gen, No. 64-143. . 

Laws 2003, ch, 349, § 23, effective June 20, 2003, in Sub- State fair commission. — This section necessitates 
section B, updated the reference to the state transporta- legislative confirmation of any lease of realty of the New 
tion commission and added "or the economic development Mexico state fair commission for a period exceeding 
department when disposing of property acquired pursu- 25 years and which involves a consideration of $100,000 
ant to the Statewide Economic Development Finance Act". or more, 1964 Op. Att'y Gen. No, 64-92, 

Laws 2003, ch. 142, § 4, effective July 1, 2003, changed Extension of leases. — State law does not require the 
the reference to the highway commission to the transpor- state fair commission to use a bid or request for proposal 
tation commission in Subsection B. |. when extending leases beyond the term of an existing con- 

tract. However, if the current resale value of the property 
ANNOTATIONS leased exceeds $5,000; the department of finance and ad- 


ministration must, pursuant to this section, approve any 
exception to the power of the board of finance to approve extensions. And, if a lease is extenyed so that it sien’ 
other sales of real or personal property belonging to state beyond the 25-year period specified in this section, legisla- 
agencies. 1969 Op. Att'y Gen. No. 69-56. tive approval is required. 1987 Op. Att'y Gen. No, 87-57, 
Generally. — If the consideration for any sale, trade or When approval not roe ae state —— 
lease by a state agency, board, department, commission or department (now state highway and \transportation de- 
institution shall be for consideration of $100,000 or more partment [department of transportation]).may condemn 
(and for a period exceeding 25 years), it is subject to the lands belonging to the intertribal Indian ceremonial as- 


ratification and approval of the state legislature prior to sociation without legislative approval if the provisions of 
such sale, trade or lease becoming effective. 1964 Op. Att'y 42-2-3 NMSA 1978 are complied with. 1969 Op. Att'y Gen. 


Effect of section. — This section is in effect a specific 


Gen. No. 64-143. Pe, 89-144. bi 
ipa aarp is sale of property. 1969 Op. Att'y School districts not mentioned. — Schoo! districts 
Gen. No. 69-144. are not here mentioned at all and certainly it cannot be 


argued that local school districts are agencies, boards, de- 
partments, commissions or institutions of this state. 1961- 
62 Op. Att'y Gen. No. 62-54. 


99-year lease. — Lease of 99 years entered into by 
board of directors of Los Lunas hospital and training 
school had to be approved pursuant to the provisions of 
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13-6-4. Definitions. 


As used in Caine 13, Article 6 NMSA 1978: 

A. “local public body" means all political subdivisions, except municipalities and school dis: 
tricts, of the state and their agencies, instrumentalities ‘and institutions; 

B. "state agency" means the state of New Mexico or any of its branches, agencies, “depudinenltae 
boards, instrumentalities or institutions other than state educational institutions; 

C. . "state educational institutions" means those institutions;designated by Article 12, Sec- 
tion 11 of the constitution of New Mexico; and _ - 

D. "school districts" means those political subdivisions of the bite. established for the admin- 
istration of public schools; segregated geographically for taxation and’ bonding purposes and gov- 
erned by the Public School Code  Saeaeeaee 22 NMSA 1978 [except Article 5A] NMSA ait 


History: 1978 Comp.,'§ 13-6-4, enacted by Laws The 2001 le Seay effective June 15, 2001, substi: 
1979, ch. 195, § 5; 1987, ch. 15,\§ 4; 2001, ch. 317, § 3. tuted "Chapter 13, Article 6" for "Sections 13.6- 1 through 
Cross references. — For definition of | '‘municipality," 13-6-4", meet 


see 3-1-2 NMSA 1978. 


13-6-5. Sale of real property by state agencies; land grant right of first. 
refusal. 


A. Notwithstanding the provisions of Section 13-6-2 or 67-3-8.2 NMSA 1978, a aches agency 
shall give the board of trustees of a community land grant governed pursuant to the provisions 
of Chapter 49, Article,1 NMSA 1978 or by statutes specific to the named land grant the right of 
first refusal when selling real property belonging to the state agency if the property is land thatis 
located within the boundaries of that community land grant as shown in the United States patent 
to the grant. 

B. If the board of trustees of the community land grant elects not to purchase the land offered 
for sale or does not respond to the notice of sale within forty-five days of receipt of the notice, the 
state agency may otherwise dispose of the property in accordance with applicable law. __ 

C. The provisions of this section do not apply to lands held in trust pursuant.to the Enabling 
Act and for which that act prescribes how that land may be disposed of. 

D. The provisions of this section do not apply to the conveyance or. transfer of state highways 
to local government entities. . 


History: Laws 2005, ch. 251, § 1. pet: art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 251 contained no adjournment of the legislature. , 
effective date provision, but, pursuant to N.M. Const.,, 


13-6-6. Surplus property bureau created; duties; powers. 


A. The "surplus property bureau" is created in the transportation services division of the gen- 
eral services department. The surplus property bureau is designated as the New Mexico agency 
responsible for distribution of federal surplus personal property, excepting food commodities, in 
accordance‘ with subdivision (j) of Section 203 of the Federal Property and Administrative Services 
Act of 1949, The surplus property bureau is also designated as the agency for distribution or dis- 
posal of state surplus property. 

B: The‘surplus property bureau shall: 

(1) ‘develop a detailed state plan of operation:for the management and suniiniotration of 
surplus property acquired from the federal government that complies with the Federal Property 
and Administrative Services Act of 1949 and regulations promulgated in accordance with that act; 

(2) cooperate with the federal government and its agencies in securing the expeditious 
and equitable distribution of federal surplus personal property, excepting food’ commodities, to eli- 
gible institutions in New Mexico, and assist those institutions in securing that property; 

(3) dispose of unusable federal surplus property in accordance with subdivision (j) of Sec- 
tion 208 of the Federal Property and Administrative Services Act of 1949; and 
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(4) manage a program to recycle, donate, sell or dispose of state surplus tangible personal 
property. 

C. The surplus property bureau may: 

(1) enter into agreements with the federal government or its agencies for the purchase, 
lease, receipt as a loan or gift or any other means of acquisition of any real or personal propes 
without regard to provisions of state law that require: 

(a) the posting of notices or public advertising for bids; 
(b) the inviting or receiving of competitive bids; or 
(c) . the delivery of purchases before payment; 

(2) enter into cooperative agreements for the sale, transfer or disposal of federal surplus 
property that has not been distributed; 

(3) enter into contracts with other state agencies for the purpose of acquiring or disposing 
of any tangible personal property originally purchased with state money as specified by rule of the 
transportation services division of the general services department; and 

(4). .designate the representative of a user to enter a bid at a sale of real or personal prop- 
erty owned by the United States government or any agency or department thereof and authorize 
that person to make parent required in connection with the bidding. 


History: ae 2007, ch. 57, g 1. Effective dates. — Laws 2007, ch. 57, § 8 made the 
Cross references. — For the transportation services section effective July 1, 2007. 
division, see 9-17-38 NMSA 1978. 


13-6-7. Surplus property fund; created; expenditures. 


A. The "surplus property fund" is created as a nonreverting fund in the state treasury. The 
fund consists of money received from the sale of surplus property by the surplus:property bureau 
of the transportation services division of the general services department. The surplus property 
bureau shall administer the fund, and money in the fund is subject to appropriation by the legis- 
lature to carry out activities relating to the acquisition, transfer and sale of surplus government 
property. Money in the fund shall be disbursed on vouchers approved and warrants signed by the 
director of the transportation services division of the general services department or the director s 
authorized representative. 

B. Money in the surplus property, fund attributable to the sale of federal property shall be held 
and accounted for separately from money attributable to the purchase or sale of state property. 


History; Laws 2007, ch. 57, $2. ah Bal Effective dates. — Laws 2007, ch. 57, § 8 made the 
" re sy y section effective July 1, 2007. 


13-6-8. Disposition of state property. 


The surplus property bureau of the transportation services division of the general services’ de- 
partment may dispose of tangible personal property, except property acquired from the United 
States government, by advertising the availability of the property as follows: — 

A. for the first forty-five- day period, to any agency that has entered into an ppreeinent with the 
bureau; 

B. for the second forty-five-day period, to any agency or tax- -exempt entity that has filed its 
written certificate of tax exemption with the bureau; ‘ 

C. for the third forty-five-day period, to any agency or tax-exempt entity or to the public 
through a storefront operation on days and at times specified by rule of the bureau; and 

D. after the third forty-five-day period, by auction or any other means of disposal in : compliance 
with environmental standards for disposal of tangible personal property. 


‘History: Laws 2007, ch. 57, §3. Effective dates. — Laws 2007, ch. 57, § 8 made the 
section effective July 1, 2007. 
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ARTICLE 7 
Health Care Purchasing | 


Sec. Sec. , 
13-7-1. Short title. 13-7-16. Coverage for autism spectrum disorder diagno- 
13-7-2. Purpose of act. sis and treatment; permissible limitations. 
13-7-3. Definitions, 13-7-17. Pharmacy benefits; prescription synchroniza- 
13-7-4. Mandatory consolidated purchasing. tion. 
13-7-5. Consolidated purchasing for other persons. 13-7-18. Prescription drug coverage; step therapy proto- 
13-7-6. Use of social security numbers, cols; clinical review criteria; exceptions. 
13-7-7. Consolidated administrative functions; benefit. 13-7-19. Prior authorization for gynecological or obstetri- 
13-7-8. Maximum age of dependent. cal ultrasounds prohibited. ~ 
13-7-9. General anesthesia and hospitalization for den- 13-7-20. Prior Authorization Act. 

tal surgery. 13-7-21, Physical rehabilitation services; limits on cost 
13-7-10, Hearing aid coverage for children required. sharing. 
13-7-11. Required coverage of patient costs incurred in 13-7-22. Coverage for contraception. 

cancer clinical trials. 13-7-23. Pharmacist prescriptive authority eke! re- 
13-7-12. Coverage for orally administered anticancer .imbursement parity. 

medications; limits on patient costs. 13-7-24. - Heart artery calcium scan coverage. 
13-7-13. Coverage of prescription eye drop refills, 13-7-25. Insulin for diabetes; cost-sharing cap. 
13-7-14. Coverage for telemedicine services. 13-7-26, Behavioral health services; elimination of cost 
13-7-15, Prescription drugs; prohibited formulary sharing. 


changes; notice requirements, 


13-7-1. Short title. 
Chapter 13, Article 7 NMSA 1978 may be cited as the "Health Care Purchasing Act", 


History: Laws 1997, ch. 74, § 1; 2003, ch. 391, § 1. added three new sections to the Health Care Purchasing 


Compiler's notes. — The Health Care Purchasing Act Act, which were codified as 13-7-5 to 13-7-7 NMSA 1978. 
was enacted by Laws 1997, ch. 74, §§ 1 to 4 and codified as The 2003 amendment, effective June 20, 2003, substi- 
18-7-1 to 18-7-4 NMSA 1978. Laws 2001, ch. 351, §§ 1 to 3 tuted "Chapter 13, Article 7 NMSA 1978" for "Sections at 

through 4 of this act". 


13-7-2. Purpose of act. 


The purpose of the Health Care Purchasing Act [13-7-1 NMSA 1978] is to ensure public employ- 
ees, public school employees and retirees of public employment and the public schools access to 
more affordable and enhanced quality of health insurance through cost containment and savings 
effected by procedures for consolidating the purchasing of publicly financed health insurance. 


History: Laws 1997, ch. 74, § 2. 


13-7-3., Definitions. 


As used in the Health Care Purchasing Act [13-7-1 NMSA 1978]: 

A, "consolidated purchasing" means a single process for the procurement of all health care 
benefits by the publicly funded insurance agencies in compliance with the Procurement Code [Sec- 
tions 13-1-28 through 13-1-199 NMSA 1978] and includes associated activities related to the pro- 
curement such as actuarial, cost containment, benefits consultation and analysis; and 

B. "publicly funded health care agency" means the: 

(1) risk management division and the group benefits committee of the general services 
department; 

(2) retiree health care Batharite 

(3) public school insurance authority; and 

(4) publicly funded health care program of any public school district with a student enroll- 
ment in excess of sixty thousand students. 


History: Laws 1997, ch. 74, § 3. 
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13-7-4. Mandatory consolidated purchasing. 


A. The agencies shall enter into a cooperative consolidated purchasing effort to provide plans 
of health care benefits for the benefit of eligible participants of the respective agencies. The 
request for proposal shall set forth one or more plans of health care benefits and shall include 
accommodation of fully funded arrangements as well as varying degrees of self-funded pool op- 
tions. 

B, A consolidated purchasing request for proposals for all health care benefits by the publicly 
funded health care agencies shall be issued on or before July 1, 1999 and any contracts for health 
care benefits renewed or issued on or after July. 1, 2000 shall be the result of consolidated purchas- 
ing. 

C.. All requests for proposals issued as part. of the consolidated purchasing shall include at 
least one distinct service area consisting of the Albuquerque metropolitan area. Proposals on a 
distinct service area shall be evaluated separately. 


History: Laws 1997, ch, 74, § 4. 


13-7-5. Consolidated purchasing for other persons. 


A. Counties, municipalities, state educational institutions and other political subdivisions that 
wish to use the consolidated purchasing single process for the procurement of health care benefits 
shall create or enter into an existing association, cooperative or cult mutual alliance to create 
larger pools of eligible participants. 

B. Counties, municipalities, state educational institutions and other political subdivisions that 
wish to use the consolidated purchasing single process shall, through their respective association, 
cooperative or mutual alliance, participate in the subsequent consolidated purchasing single pro- 
cess with the publicly funded health care agencies. 


History: Laws 2001, ch. 351, § 1. IV, § 23, is effective June 15, 2001, 90 days after adjourn- 
Effective dates. — Laws 2001, ch. 351 contains no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. , 


13-7-6. Use of social security numbers. — 


The publicly funded health care agencies, political subdivisions and other persons providing 
health care benefits through the consolidated purchasing single process, in compliance with state 
and federal law, shall not require the use of participants’ social security numbers as health care 
benefit plan identification numbers. 


History: Laws 2001, ch. 351, § 2. IV, § 23, is effective June 15, 2001, 90 days after adjourn- 
Effective dates. — Laws 2001, ch. 351 contains no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


13-7-7.. Consolidated administrative functions; benefit. 


A: The publicly funded health care agencies, political subdivisions and other persons participat- 
ing in the consolidated purchasing single process pursuant to the Health Care Purchasing Act may 
enter into a joint powers agreement pursuant to the Joint Powers Agreements Act [11-1-1 through 
11-1-7 NMSA 1978] with the publicly funded health care agencies and political subdivisions to deter- 
mine assessments or provisions of resources to consolidate, standardize and administer the consoli- 
dated purchasing single process and subsequent activities pursuant to the Health Care Purchasing 
Act. The publicly funded health care agencies, political subdivisions and other persons participating 
in the consolidated purchasing single process pursuant to the Health Care Purchasing Act may en- 
ter into contracts with nonpublic persons to provide the service of determining assessments or provi- 
sion of resources for consolidation, standardization and administrative activities. 
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B. Each agency shall retain its responsibility to determine policy direction of the benefit plans, 
plan development, training and coordination with respect to participants and its benefits staff, as 
well as to respond to benefits eligibility inquiries and establish and enforce eligibility rules. 

C. Notwithstanding Subsection B of this section, publicly funded health care agencies, po- 
litical subdivisions and other persons participating in the consolidated purchasing single pro- 
cess pursuant to the Health Care Purchasing Act shall provide coverage for children, from birth 
through three years of age, for or under the family, infant, toddler program administered by 
the early childhood education and care department, provided eligibility criteria are met, for a 
maximum benefit of three thousand five hundred dollars ($3,500) annually for medically neces- 
sary early intervention services provided as part of an individualized family service plan and 
delivered by certified and licensed personnel who are working in early intervention programs ap- 
proved by the early childhood education and care department. No payment under this subsection 
shall be applied against any maximum lifetime or annual sae specified in the policy, health 


benefits plan or contract. 


History: Laws 2001, ch. 351, § 3; 2005, ch. 157, § 1; 
2019, ch. 48, § 14. 

The 2019 amendment, effective July 1, 2020, re- 
quired publicly funded health agencies participating in 
the consolidated purchasing single process pursuant to 
the Health Care Purchasing Act to provide health cover- 
age for eligible children under the family, infant, toddler 
program administered by the early ‘childhood education 


and care department; deleted former Subsections A.and . 


B, which related to expired deadlines for certain publicly 
funded health care agencies, and redesignated former 
Subsections C through E as Subsections A through C, re- 
spectively; and-in Subsection B; after "Hach agency", de- 
leted "will" and added "shall"; in Subsection C, after "fam- 
ily, infant, toddler program administered by the", added 
"early childhood education and care", after "department", 


in 7.30.8 NMAC", after "early intervention programs ap- 
proved by the", added "early childhood education and 
care", and after "department", deleted "of health". 

‘ The 2005 amendment, effective July 1, 2005, added 
Subsection E to require coverage for children from birth 


through three years of age under the.family, infant, tod- 


dler program for a maximum benefit of $3,500 for medi- 
cally necessary early intervention services. — 


ANNOTATIONS . 


Only procedural law may be adopted by reference. 
Ballew v. Denson, 1958-NMSC-002, 63 N.M. 370, 320 P.2d 
382; Middle Rio Grande Water Users Ass'n v. Middle Rio ' 
Grande Conservancy Dist., 1953-NMSC-035, 57 N.M, 287, 
258 P.2d 391; Yeo v. Tweedy, 1929-NMSC-033, 34 N.M. 


~ 611, 286 P. 970; State v. Armstrong, 1924-NMSC- 089, 31 


N.M, 220, 243 P. 333. 


deleted "of health", after "personnel", deleted "as defined 


13-7-8. Maximum age of dependent. 


Any group health care coverage, including any form of self-insurance, offered, issued or renewed 
under the Health Care Purchasing Act on or after July 1, 2003 that offers coverage of an insured's 
dependent shall not terminate coverage of an unmarried dependent by reason of the dependent's 
age before the dependent's twenty-fifth birthday, regardless of whether the dependent is enrolled 
in an educational institution. 


art. IV, § 23, was effective June 20, 2003, 90 days sfiee 
adjournment of the legislature., 


History: Laws 2008, ch. 391, § 2. 
Effective dates. — Laws 2003, ch. 391 contained no 
effective ‘date provision, but, pursuant to N.M. Const., 


13-7-9. General anesthesia and hospitalization for dental surgery. 


A. Group health care coverage, including any form of self-insurance, offered, issued or renewed 
under,the Health Care Purchasing Act shall provide coverage for hospitalization and general an- 
esthesia provided in a hospital or ambulatory surgical center for dental surgery for the following: 

(1) insureds exhibiting physical, intellectual or medically compromising conditions for 
which dental treatment under local anesthesia, with or without additional adjunctive techniques 
and modalities, cannot be expected to provide a successful result and for which dental treatment 
under general anesthesia can be expected to produce superior results; 

. (2) insureds for whom local anesthesia i is ineffective because of acute infection, anatomic 
variation or allergy; . 

(3) insured children or adolescents who are extremely uncooperative, fearful, anxious or 

uncommunicative with dental needs of such magnitude that treatment should not be postponed or 
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deferred and for whom lack of treatment can be expected to result in dental or oral pain or infec- 
tion, loss of teeth or other increased oral or dental morbidity; 
(4) insureds with extensive oral-facial or dental trauma for which treatment under local 
anesthesia would be ineffective or compromised; or»: 
(5) other procedures for which hospitalization or See anesthesia. ina hospital or ambu- 
latory surgical center is medically necessary. 
B. The provisions of this section do not apply to short-term travel, accident-only or limited or 
specified disease policies. 
C. Coverage for dental surgery may be subject to copayments, deductibles‘and coinsurance 
subject to network and prior authorization requirements consistent with those imposed on other 
benefits under the same group health care ee including any form of 2 acetate 


History: Laws 2007, ch. 218, § 1. Effective dates. — Laws 2007, ch. 218, § 6 made this 
section effective July 1, 2007. 


13-7-10. Hearing aid coverage for children required. 


A. Group health care coverage, including any form of self-insurance, offered, issued or renewed 
under the Health Care Purchasing Act shall provide coverage for a hearing aid and any related 
service for the full cost of one hearing aid per hearing-impaired ear up to two thousand two hun- 
dred dollars ($2,200) every thirty-six months for hearing aids for insured children under eighteen 
years of age or under twenty-one years of age if still attending high school. The insured may 
choose a higher priced hearing aid and may pay the difference in cost above the two-thousand- 

two-hundred-dollar ($2,200) limit as provided in this subsection without financial or contractual 
penalty to the insured or to the provider of the hearing aids. 

B. Each insurer that delivers, issues for delivery or renews under the Health Care Purchasing 
Act. any group health care coverage, including any form of self-insurance, may make available to 
the policyholder the option of purchasing additionaliesdsing aid coverage that exceeds the services 
described in this section. 

C. Hearing aid coverage offered shall include fitting and dispensing services, including pro- 
viding ear molds as necessary to maintain optimal fit, provided by an audiologist, a hearing aid 
dispenser or a physician, licensed in New Mexico. 

D. The provisions of this section do not apply to short-term travel, accident- only or limited or 
specified disease policies. 

E. Coverage for hearing aids may be subject to deductibles and coinsurance pabetieaen with 
those imposed on other benefits under the same group health care coverage, including any form of 
self-insurance. 

F. For the purposes of this section, "hearing aid" means durable medical ebinipiadet that is %of 
a design and circuitry to optimize audibility and listening skills in the environment commonly 
experienced by children. 


History: Laws 2007, ch. 356, § 1. Effective dates. — Laws 2007, ch. 356, § 6 made this 
section effective July 1, 2007. 


13-7-11. Required coverage of patient costs invited in cancer 
clinical trials. 


Group health coverage, including any form of self-insurance, offered, issued or renewed under 
the Health Care Purchasing Act shall provide coverage pursuant to Section 59A-22-43 NMSA 
1978 for, routine patient care costs incurred as.a result of the patients participation in cancer clini- 
cal trials. 


History: Laws 2009, ch, 212, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 212 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. ~ 
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18-7-12. Coverage for orally administered anticancer medications} 
limits on patient costs. 


A. Group health coverage, including any orn of nal aieiaatiiee eo: offered, issued or eounnaie un- 
der the Health Care Purchasing Act that provides coverage for cancer treatment shall provide cov- 
erage for a prescribed, orally administered anticancer medication that is used to kill or slow the 
growth of cancérous cells on a basis no. less favorable than intravenously administered or sient 
cancer medications that are covered as medical benefits by the plan. 2 bho 

B. A group health plan shall. not increase patient cost-sharing for anticancer medications i in 
order to-achieve compliance with the provisions of this section. 

C. Coverage of orally administered anticancer medication shall. not be. aed to any priod 
authorization, dollar limit, copayment, deductible or coinsurance provision that does not apply to 
intravenously administered or injented anticancer medication used to kill or slow the growth of 
cancerous cells. 


History: Laws 2011, ch. 55, § 1. . policies that provide coverage for cancer treatment 
Effective dates. — Laws 2011, ch. 55, § 7 made Laws and that are delivered, issued for delivery, amended, 

2011, ch. 55, § 1 effective June 17, 2011. renewed or continued in this state on or after Janu- 
Applicability. — Laws 2011, ch: 55, § 6 provided ary 1, 2012. 


that the provisions of this act apply to insurance 


13-7-13. Coverage of prescription eye drop refills. © 


‘A. Group health coverage, including any form of self-insurance, offered, issued or renewed un- 
der the Health Care Purchasing Act that’ provides coverage for apie Buus eye drops shall not 
deny coverage for a renewal of prescription eye drops when: 

(1) the renewal is requested by the insured at least twenty-three days fo a thirty-day sup- 
ply of eye drops, forty-five days for a sixty-day supply of eye drops or sixty-eight days for a ninety- 
day supply of eye drops from the later of the date that the original prescription was dispensed to 
the insured or the date that the last renewal of the prescription was dispensed to the insured; and 

(2) the prescriber indicates on the original prescription that additional quantities are 
needed and that the renewal requested by the insured does not exceed the number of aoe 
quantities needed. 

B. As used in this section, "prescriber" means a person who is authorized pursuant to'the New 
Mexico Drug, Device and Cosmetic Act [Chapter 26, Article 1 NMSA 1978] to prescribe prescrip- 
tion eye drops. 


History: Laws 2012, ch. 27, § 1. to insurance policies that provide coverage for prescrip- 
Effective dates..— Laws 2012, ch; 27, § 7 provided tion eye drops and thatjare delivered, issued for delivery, 

that Laws 2012, ch. 27, § 1 was effective January 1, 2013. ‘amended, renewed or continued in this state on or after 
Applicability. — Laws 2012, ch. 27, § 6 provided’ January 1, 2013. 


that the provisions of Laws 2012, ch. 27, §§ 1 to 5 apply 


13-7-14. Coverage for telemedicine services. 


A. Group health coverage, including any form of self-insurance, offered, issued or renewed un- 
der the Health Care Purchasing Act shall provide coverage for services provided via telemedicine 
to the same extent that the group health plan covers the same services when those services are 
provided via in-person consultation or contact. A group health plan shall not impose any unique 
condition for coverage of services provided via telemedicine. 

B. A group health plan shall not impose an originating-site restriction with respect to telemed- 
icine services or distinguish between telemedicine services provided to patients in rural locations 

those provided to patients in urban locations; provided that the provisions of this section shall 
e construed to require coverage of an otherwise noncovered benefit. 

C. A determination by a group health plan that health care services delivered through the use 
of telemedicine are not covered under the plan shall be subject to review and appeal pursuant to 
the Patient Protection Act [Chapter 59A, Article 57 NMSA 1978]. 
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D. The provisions of this section shall not apply in the event that federal law requires the state 
to make payments on behalf of enrollees to cover the costs of implementing this section. 

..... Nothing in this section shall require a health care provider to be physically present with a 
patient at the originating site unless the consulting telemedicine provider deems it necessary. 

_F. A group health plan shall not limit coverage of services delivered via telemedicine only to 
those health care providers who are members of the group health plan provider network where 
no in-network provider is available and accessible, as availability and accessibility a are enue in 
network adequacy standards issued by the superintendent of insurance. 

G. A group health plan may charge a deductible, copayment or coinsurance for a health care 
service delivered via telemedicine if it does not exceed the deductible, copayment or coinsurance 
applicable to a service delivered via in-person consultation or contact. 

H. A group health plan shall not impose any annual or lifetime dollar maximum on coverage 
for services delivered via telemedicine, other than:an annual or lifetime dollar maximum that 
applies in the aggregate to all items and»services covered under the group health plan, or impose 
upon any person receiving benefits pursuant. to this section any copayment, coinsurance or deduct- 
ible amounts, or any plan year, calendar year, lifetime or other durational benefit limitation or 
maximum for benefits or services, that is not equally Reibite upon all terms and services covered 
under the group health plan. 

I. A group health plan shall reimburse for health care services delivered via telemedicine on 
the same basis and at least the same rate that the group health plan reimburses for comparable 
services delivered via in-person consultation or contact. 

J. Telemedicine used:to provide clinical services shall be encrypted and shall conform to state 
and federal privacy laws. 

K. The provisions of this section shall not apply to group health coverage Mittal to. supple- 
ment major medical group-type coverage, such as medicare supplement, long-term care, disability 
income, specified disease, accident-only, hospital indemnity or any other limited-benefit health 
insurance policy. 

L.. As. used in this, section: ; 

(1) "consulting telemedicine provider” means a health care provider that delivers tele- 
medicine services from a location remote from an originating site;, 

(2), "health care provider" means a duly licensed hospital or other licensed facility, physi- 
cian or other health care professional authorized to furnish health care services within the scope 
of the professional's license; 

(3) “in real time" means occurring eiiviilBaieniadi ingens or within seconds of an 
event so that there is little or no noticeable delay between two or more events; 

(4) "originating site" means a place at which a patientiis physically located and receiving 
health care services via telemedicine; | 

(5)»:""store-and-forward technology" means alaneemie information, imaging and communi- 
cation, ineludiae interactive audio, video and data communications, that is transferred or recorded 
or otherwise stored for asynchronous use; and 

(6) "telemedicine" means the use of tAlgdearetunstations and. information technology to 
provide clinical health care at a site distinct from the patient. "Telemedicine" allows health care 
professionals, to evaluate, diagnose and treat patients in remote locations using telecommunica- 
tions-and information technology in real time or asynchronously, including the use of interactive 
simultaneous audio,and video or store-and-forward technology, or remote patient monitoring and 
telecommunications in order to deliver health care services to a site where the patient is located, 
along, with the use of electronic media and health information. "Telemedicine” allows patients in 
iene locations to access medical expertise without travel. 


History: L Law 2013, neh 105, § 1; 2019, a 255, § 1. telemedicine shall be determined in a manner. consistent 


The 2019 amendment, effective June 14, 2019, pro- with coverage for health care services provided through 
hibited certain restrictions on and established new re- in person consultation" and added "provide coverage for 
quirements for coverage of services provided via tele- services provided via telemedicine to the same extent 
medicine; in Subsection A, after."shall", deleted "allow that the group health plan covers the same services when 
covered benefits to be provided through telemedicine ser- those services are provided via in-person consultation or 
vices. Coverage for health ‘care services provided through contact. A group health plan shall not impose any unique 
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condition for coverage of services provided via telemedi- 
cine"; in Subsection B, after the subsection designation, 
deleted "The" and added "A group health plan shall not 
impose an originating-site restriction with respect to 
telemedicine services or distinguish between telemedi- 
cine services provided to patients in rural locations and 
those provided to patients in urban locations; provided 
that the"; added new Subsections F through I and redes- 
ignated former Subsections F through H as Subsections 


PUBLIC PURCHASES AND PROPERTY 


13-7-15 


L(6), after "means the use of", deleted "interactive simul- 
taneous audio and video or store-and-forward technology 
using information and telecommunications technologies 
by a health care provider to deliver health care services 
at.a site other than the site where the patient is located, 
including the use of electronic media for consultation re- 
lating to the health care diagnosis or treatment of the pa- 
tient in real time or through the use of store-and-forward 


technology" and added the remainder of the paragraph. 
J through L, respectively; in Subsection L, in Paragraph ; 


13-7-15. Prescription drugs; prohibited formulary changes; notice 
requirements, 


A. As of January 1, 2014, group health coverage, including any form of self-insurance, offered, 
issued or renewed under the Health Care Purchasing Act that provides coverage for prescription 
drugs categorized or tiered for purposes of cost-sharing through deductibles or coinsurance ob- 
ligations shall not make any of the following changes to coverage for a prescription drug within 
one hundred twenty days of any previous change to coverage for that RRO ae drug, unless a 
generic version of the prescription drug is available: 

(1) reclassify a drug to a higher tier of the formulary; 

(2) reclassify a drug from a preferred classification to a non-preferred classification, unless 
that reclassification results in the drug moving 'to a lower tier of the formulary; 

(3) increase the cost-sharing, copayment, deductible or co-insurance charges for a jdPugh 

(4) remove a drug from the formulary; 

(5) establish a'prior authorization requirement; 

(6) impose or modify a drug's quantity limit; or 

(7) impose a step-therapy restriction. 

B. The administrator for the group health coverage shall give the affected enrollee at least 
sixty days' advance written notice of the impending change when it is determined that one of the 
following modifications will made to a formulary: 

(1) reclassification of a drug to a higher tier ofthe formulary; . 

(2). reclassification of a drug from a preferred classification to a non-preferred classifica- 
tion, unless that reclassification results in the drug moving to’a lower tier of the formulary; 

(8) anincrease in the cost-sharing, copayment, deductible or coinsurance charges for a drug; 

(4) removal of a drug from the formulary; 

(5) addition of a prior authorization requirement; 

(6) imposition or modification of a drug's quantity limit; or 

(7) imposition of a step-therapy restriction for a drug. 

C. Notwithstanding the provisions of Subsections A and B of this section, the navaahietBAtor for 
group health coverage may immediately and without Lee notice remove a drug on the formu- 
lary if the drug: 

(1) is deemed unsafe by the federal food and doves eee thaptaelings or 
(2) has been removed from the market for any reason. Or 

D, The administrator for group health coverage prescription drug benefits shall provide to Baan 

affected enrollee the following information in plain language regarding prescription etic benefits: 

(1) notice that the group health plan uses one or more ae Poe ene . 

(2) an explanation of what the drug formulary is; 

(3) a statement regarding the method the group health plan uses to determiné the. He 
scription drugs to be included in or excluded from a drug formulary; and 

(4) astatement of how often the group health plan odrainiatenson reviews the new of 
each drug formulary. 

EK. As used in this section: 1 tanh A Silda 

(1) formulary" means the list of prescription drugs covered by group health coverage; and 

(2) "step therapy" means a protocol that establishes the specific sequence in which pre- 
scription drugs for a specified medical condition and medically appropriate for a particular patient 
are to be prescribed. 
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History: Laws 2013, ch. 138, § 1. IV, § 23, was effective June 14,.2013, 90 days after the 
Effective dates. — Laws 2013, ch. 138 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


13-7-16. Coverage for autism spectrum disorder diagnosis and 
treatment; permissible limitations. 


A. Group health coverage, including any form of self-insurance, offered, issued or renewed un- 
der the Health Care Purchasing Act shall provide coverage for: 

(1) well-baby and well-child screening for diagnosing the presence of autism spectrum dis- 
order; and 

(2) treatment of autism spectrum disorder through speech therapy, occupational therapy, 
physical therapy and applied behavioral analysis. 

B, ‘Coverage required pursuant to Subsection A of this section: 

(1) shall be limited to treatment that i is prescribed by the insured's treating physician in 
accordance with a treatment plan; 

(2) shall not be denied on the basis that the services are habilitative or tehabibbatiyed in 
nature; 

(3) may be subject to other general exclusions of the group health coverage, dics co- 
ordination of benefits, participating provider requirements, restrictions on services provided.by 
family or household members and utilization review of health care services, including the review 
of medical necessity, case management and other managed care provisions; and 

(4). may be.limited to exclude coverage for services received under the federal Individuals 
with Disabilities Education Improvement Act of 2004 and related state laws that place responsi- 
bility on state and local school boards for providing specialized education and related services to 
children three to twenty-two years of age who have autism spectrum disorder... 

C. Coverage for treatment of autism spectrum disorder through speech therapy, occupational 
therapy, physical therapy and applied behavioral analysis shall not be denied to an enrollee on the 
basis of the enrollee's age. 

D. -The coverage required pursuant to Subsection A of this section shall not be subject to de- 
ductibles or coinsurance provisions that are less favorable to a covered individual than the deduct- 
ibles.or coinsurance provisions that apply to physical illnesses that.are generally covered under 
the group health coverage, except as otherwise provided in Subsection B of this.section. 

E. A group health plan shall not deny or refuse health coverage for medically necessary ser- 
vices or refuse to contract with, renew, reissue or otherwise terminate or restrict, health coverage 
for an individual because the individual is diagnosed as having autism spectrum disorder. 

F. The treatment plan required pursuant to Subsection B ofthis section shall include.all ele- 
ments necessary for the group health coverage to pay claims appropriately These elements include: 

(1) the diagnosis; 

(2). the proposed treatment by types; 

(3)..the frequency and duration of treatment; 

(4). the anticipated outcomes stated as goals; 

(5) the frequency with which the treatment plan will be updated; and 

(6) the signature of the treating physician. 

G. This section shall not be construed as limiting benefits and coverage otherwise available to 
an insured under group health coverage. 

-H. The provisions of this section shall not apply to policies intended to supplement major medi- 
cal group-type coverages such as medicare supplement, long-term care, disability income, specified 
disease; accident-only, hospital indemnity or other limited-benefit, health insurance policies. 

I. As used in this section: 

(1) "autism spectrum disorder" means: 

" (a) a condition that meets the diagnostic criteria for autism spectrum disorder pub- 
lished in the current edition of the Diagnostic and Statistical Manual of Mental Disorders pub- 
lished by the American psychiatric association; or 
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(b) a condition diagnosed as autistic disorder, Asperger's disorder, pervasive develop- 
ment disorder not otherwise specified, Rett's disorder or childhood disintegrative disorder pursu- 


ant to diagnostic criteria published in a previous edition of the Diagnostic and Statistical Manual 


of Mental Disorders published by the American psychiatric association; 
(2) "“habilitative or rehabilitative services" means treatment programs that are necessary 
to develop, maintain and restore to the maximum extent practicable the functioning of an indi- 


vidual; and 
twelve. 


History: Laws 2013, ch. 185, § 1; 2019, ch. 119, § 1. 

The 2019 amendment, effective June 14, 2019, pro- 
hibited age limits on services related to autism spectrum 
disorder, and made conforming changes; in Subsection A, 
in the introductory clause, after "provide coverage for", 
deleted "an eligible individual who is: nineteen years of 
age or younger, or an eligible individual who is twenty- 


(3) “high school" means a school providing instruction for any of the grades nine through 


respectively; in Subsection I, Paragraph I(1), added sub- 
paragraph designations "(a)" and ."(b)", in Subparagraph 
I(1)(a), after "diagnostic criteria", deleted "for the perva- 
sive development disorders" and added "for autism spec- 


‘trum disorder", in Subparagraph I(1)(b), added "a condi- 


tion diagnosed as", and: after "disintegrative disorder", 
added "pursuant to diagnostic criteria published in a pre- 


vious edition of the Diagnostic and Statistical Manual of 
Mental Disorders published by the American pyscienea 
association". 


two years of age or younger and is enrolled in high school, 
for"; added a new Subsection C and redesignated former 
Subsections C through H as Subsections D through I, 


13-7-17. Pharmacy benefits; prescription synchronization. 


A. Group health coverage, including any form of self-insurance, offered, issued or renewed un- 
der the Health Care Purchasing Act that offers a prescription drug benefit shall allow an enrollee 
to fill or refill a prescription for less'than a thirty-day supply of the Sa bag ator drug, and apply a 
prorated daily copayment or coinsurance for the fill or refill, if: 

(1) the prescribing scam or the pharmacist determines the fill or refill to be in the 
best interest of the’ patient; 

(2) ‘the patient requests or agrees to'receive less than a thirty-day supply of the prescrip- 
tion drug; and 

(3) the reduced ps or refill is made for the pukaoHe of synchronizing the patient 8 Sere 
tion drug fills.” 

B. Group héalth coverage, sidtleating any form of abifinwusarled, offered, issued or renewed un- 
der the Health Care Purchasing Act that offers a prescription drug benefit shall not: 

’ (1) “deny coverage for the filling of'a chronic medication when the fill‘is made in accordance 
witha plan to synchronize multiple prescriptions for the enrollee pursuant to'‘Subsection A of this 
section established among the group health plan, the prescribing practitioner and a pharmacist. 
The group health plan shall allow a pharmacy to override any denial indicating that a baa soe 
is being refilled too soon ‘for the purposes of medication synchronization; and 

(2) prorate a dispensing fee to a pharmacy that fills a prescription with less than a thirty- 
day supply of prescription drug pursuant to Subsection A of this section. The group health plan 
shall pay in full a dispensing fee for a partially filled or refilled prescription for each prescription 
dispensed, regardless of any prorated copaynies or coinsurance that the enrollee may pay for pre- 
scription synchronization services. 


History: Laws 2015, ch. 65, §1. 5 
Effective dates. — Laws 2015, ch. 65 contained no ef- 
fective date provision, put, pursuant. to N.M, Const., Shy 


IV, 5 23, was effective June 19, 2015, 90 days after the 
adjournment of the legislature. 


13-7-18. Prescription drtiig: eoWersize; ‘atep therapy protocols; clinical 
review criteria; exceptions. 


A. Group health coverage, including any form of bedfitrcharesactathtSanisl issued or renewed un- 
der the Health Care Purchasing Act that»provides coverage for prescription drugs for which any 
step therapy protocols are required shall establish clinical review: criteria for those step therapy 
protocols. The clinical review criteria shall be based on clinical practice guidelines that: 


1034 


©, 2022 State of New Mexico.New Mexico Compilation Commission. All rights reserved. 


13-7-18 ‘HEALTH CARE PURCHASING 13-7-18 


(1) recommend that the prescription drugs subject to step therapy protocols be taken in 
the specific sequence required by the step therapy protocol; 

(2) are developed and endorsed by an interdisciplinary panel of experts that manages con- 
flicts of interest among the members of the panel of experts by: 

(a) requiring members to: 1) disclose any potential conflicts of interest with group 
health plan administrators, insurers, health maintenance organizations, health care plans, phar- 
maceutical manufacturers, pharmacy benefits managers and any other entities; and 2) recuse 
themselves if there is a conflict of interest; and 

(b) using analytical and methodological experts to work to provide objectivity.in data 
analysis and ranking of evidence through the preparation of evidence tables and facilitating con- 
sensus; 

(3) are based on high-quality studies, research and medical practice; 

4) are created pursuant to an explicit and transparent process that: 

(a) minimizes bias and conflicts of interest; . 

(b) explains the relationship between treatment options and outcomes; 

(c) rates the quality of the evidence supporting recommendations; and 

(d) considers relevant patient subgroups and-preferences; and > — 

(5) take into account the needs of atypical patient populations and diagnoses. 

B. Inthe absence of clinical guidelines that meet the requirements of Subsection A of this sec- 
tion, peer-reviewed publications may be substituted. 

C. When a group health plan restricts coverage of a prescription drug for the treatment of 
any medical condition through the use of a‘step therapy protocol, an enrollee and the practitioner 
prescribing the prescription drug shall have access to a clear, readily accessible and convenient 
process to request a step therapy exception determination. A group health plan may use its exist- 
ing medical exceptions process in accordance with the provisions of Subsections D through I of this 
section to satisfy this requirement. The process shall be made easily accessible for enrollees and 
practitioners on the group health plan's publicly accessible website. 

D. A group health plan shall expeditiously grant an exception to the group health plan's step 
therapy protocol, based on medical necessity and a clinically valid explanation from the patient's 
prescribing practitioner as to why a drug on the plan's formulary that is therapeutically equiva- 
lent to the prescribed drug should not be substituted for the prescribed drug, if: 

(1) the prescription drug that is the subject of the exception request is contraindicated or 
will likely cause an adverse reaction by or physical or mental harm to the patient; 

(2) the prescription drug that is the subject of the exception request is expected to be inef- 
fective based on the known clinical characteristics of the patient and the known characteristics of 
the prescription drug regimen; 

(3) while under the enrollee's current health coverage or previous health coverage, the 
enrollee has tried the prescription drug that is the subject of the exception request or another 
prescription drug in the same pharmacologic class or with the same mechanism of action as the 
prescription drug that is the subject of the exception request and that prescription drug was dis- 
continued due to lack of efficacy or effectiveness, diminished effect or an adverse event; or’ 

(4) the prescription drug required pursuant to the step therapy protocol is not in the best 
interest of the patient, based on clinical appropriateness, because the patient's use of the prescrip- 
tion drug is expected to: 

(a) cause a significant barrier to the patient's adherence to or compliance with the 
i oinaacb plan of care; 

(b) worsen a comorbid condition of the patient; or 

(c) decrease the patient's ability to achieve or maintain reasonable functional ability 
in performing daily activities. 

E. Upon the granting of an exception to a group health plan's step therapy protocol, the group 
health plan administrator shall authorize coverage for the prescription drug that is the subject of 
the exception request. 

F. A group health plan shall respond with its decision on an enrollee's exception request within 
seventy-two hours of receipt. In cases where exigent circumstances exist, a group health plan shall 
respond within twenty-four hours of receipt of the exception request. In the event the group health 
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plan does not respond to an exception request within the time frames required pursuant to this 
subsection, the exception request shall be granted. 

G. A group health plan administrator's denial of a es a for-an exception for step therapy 
protocols shall be subject to review and: apnsal ism abr to the Batietit Himaboction Act [Chap- 
ter 59A, Article 57:NMSA 1978]. 

H:. After an enrollee has made an schemata siacdatt in accordance with the provisions of this 
section, a group health plan shall authorize continued coverage of.a prescription drug that is the 
subject of the exception request pending the determination of the exception request. ) 

I. . The provisions of this section shall not be construed to prevent a: 

(1). group health plan from requiring a patient 'to try a generic icdethoclancl of a prescription 
drug before providing coverage for the equivalent brand-name prescription drug; or 

(2) practitioner from prescribing a prescription drug that the practitioner has determined 
to be medically necessary. 

J. The provisions of this section shall apply only ‘6 a group health plan delivered, issued for 
delivery or renewed on or after January 1, 2019. 

K. As used in this section, "medical necessity" or "medically necessary" means health care ser- 
vices determined by a practitioner, in consultation with the group health plan administrator, to be 
appropriate or-necessary according to: 

(1): any applicable, generally accepted principles and practices of good medical care; 

(2) practice guidelines developed by the:federal government or national or professional 
medical societies, boards or associations; or 

(3). any applicable clinical protocols or practice guidelines develoried hy the group health 
plan consistent with federal, national-and professional practice guidelines, These standards shall 
be applied to decisions related to the diagnosis or direct care and treatment of a physical or behav- 
ioral health condition, illness, injury or disease. 


History: Laws 2018, ch. 9, § 1. ‘ IV, § 23, was effective ai 16, 2018, 90 pelt after the,ad- 
Effective dates. — Laws 2018, ch. 9 contained no ef- _ journment of the legislature. 
fective date provision, but, pursuant to NM. Const., art. 


13-7-19. Prior authorization for gynecological or obstetrical 
ultrasounds prohibited. | 


A, Group health coverage, including any form of etiam ainaains offered, issued or renewed un- 
der the Health Care Purchasing Act, that provides coverage for gynecological or obstetrical .ultra- 
sounds shall not require prior authorization for gynecological or obstetrical ultrasounds. 

B. Nothing in this section shall be construed to require payment for a gynecological or obstetri- 
cal ultrasound that is not: 

(1)...medically necessary; or... 
(2). a covered. benefit, grit} | 

C. As used in this section, "prior authorization" means.advance approval that is required as a 
condition precedent to payment for medical,care or related. benefits rendered toa covered person, 
including prospective or utilization review conducted prior to the provision of covered. medical care 
or related benefits. 


AD 


History: Laws 2019, ch. 182, § 1. Emergency clauses. — Laws 2019, ch. 182, §.7 con- 


tained an emergency clause and was approved April 3, 


ne ae 


13-7-20. Prior Authorization Act.. ..... 4... 


Benefits administrators of group health coverage, including any form of self-insurance, offered, 
issued or renewed under the Health Care Purchasing Act are subject to and shall comply, with the 
Prior Authorization Act [59A-22B- 1 through 59A- 22B- 5 NMSA 1978]. 


a'r id 


1036 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


13-7-21 HEALTH CARE PURCHASING | 13-7-22 


History: Laws 2019, ch. 187, § 1. | . IV, § 23, was effective June 14, 2019,-90 days after the 
Effective dates. — Laws 2019, ch. 187 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


13-7-21. Physical rehabilitation services; limits on cost sharing. 


A., Group health coverage, including any form of self-insurance, offered, issued or renewed un- 
der the Health Care Purchasing Act that offers coverage of physical rehabilitation services shall 
not impose a member cost share for physical rehabilitation services that.is greater than that for 
primary care services on a coinsurance percentage basis when coinsurance is applied.or on an ab- 
solute dollar amount when a copay is applied. | 

B.. As used in this section: 

(1) “physical rehabilitation services" means services aimed at maximizing an individual's 
level of function, returning to a prior level, of function or maintaining or slowing the decline of 
function, which services are provided by or under the direction of a licensed physical therapist, 
occupational therapist or speech therapist, and . 

(2) "primary care services" means the first level of basic or general health care for a per- 
son's health needs, including diagnostic and treatment services, initiation of referrals for other 
health care services and maintenance of the continuity of care when appropriate. 


History: Laws 2019, ch, 188, § 1. Effective dates. — Laws 2019, ch. 188, § 6 made Laws 
; 2019, ch. 188, § 1 effective January 1, 2020. 


13-7-22. Coverage for contraception. 


A. . Group health coverage, including any form of self-insurance, offered, issued or renewed un- 
der the Health Care Purchasing Act that provides coverage for prescription drugs shall provide, at 
a minimum, the following coverage: 

(1) at least one product or form of contraception in each of the ane. emp method cat- 
egories identified by the federal food and drug administration; — 
(2) asufficient number and assortment of oral contraceptive pills to reflect. the variety of 
oral contraceptives approved by the federal food and drug administration; and 
(3) clinical services related to the provision or use of contraception, including consulta- 
tions, examinations, procedures, ultrasound, anesthesia, patient education, counseling, device in- 
sertion and removal, follow-up care and side-effects management, 

B. Except as provided in Subsection C of this section, the coverage required pursuant to this 
section shall not be subject to: 

(1) enrollee cost sharing; 

(2) utilization review; 

(3). prior authorization or step therapy requirements; or 
(4) any other restrictions or delays on the coverage. 

C. A group health plan may discourage brand-name pharmacy drugs or items by applying cost 
sharing to brand-name drugs.or items when at least one generic or therapeutic equivalent is cov- 
ered within the same method of contraception without patient cost sharing; provided that when an 
enrollee's health care provider determines that a particular drug, or item is medically necessary, 
the group health plan shall cover the brand-name pharmacy drug or item without cost sharing. 
Medical necessity may include considerations such as severity of side effects, differences. in perma- 
nence or reversibility of contraceptives and ability to adhere to the appropriate use of the drug or 
item, as determined by the attending provider. 

D. A group health plan administrator shall grant an enrollee an expedited hearing to appeal 
any adverse determination made relating to the proyisions of this section, The process for.request- 
ing an expedited hearing pursuant to this subsection shall: 

(1) beeasily accessible, transparent; sufficiently expedient and not unduly burdensome on 
an enrollee, the enrollee's representative or the enrollee's health care provider; 
(2) defer to the determination of the enrollee's health care provider; and 
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(8) provide for a determination of the claim according to a time frame and in a manner 
that takes into account the nature of the claim and the medical exigencies involved for a claim 
involving an urgent health care need. 

E. A group health plan shall not require a prescription for any drug, item or service that is 
available without a prescription: 

F. A group health plan shall provide coverage and shall reimburse a health care provider or 
dispensing entity on a per-unit basis for dispensing a six-month supply of contraceptives at one 
time; provided that the contraceptives are prescribed and seli-adminisvered, 

G. Nothing in this section shall be construed to: 

(1) require a health care provider to prescribe six months of Gane ESSA at one time; or 

(2) permit a group health plan to limit coverage or impose cost sharing for an alternate 
method of contraception if an enrollee changes contraceptive methods before exhausting a previ- 
ously dispensed supply. 

H. The provisions of this section shall not apply to short-term travel, accident-only, hospital- 
indemnity-only, limited-benefit or disease-specific group health plans. 

I. For the purposes of this section: 

(1) “contraceptive method categories identified by the federal food ‘ drug administra- 
tion": 

(a) means tubal ligation; sterilization implant; copper intrauterine device; intrauter- 
ine device with progestin; implantable rod; contraceptive shot or injection; combined oral contra- 
ceptives; extended or continuous use oral contraceptives; progestin-only oral contraceptives; patch; 
vaginal ring; diaphragm with spermicide; sponge with spermicide; cervical cap with spermicide; 
male and female condoms; spermicide alone; vasectomy; ulipristal acetate; levonorgestrel emer- 
gency contraception; and any additional method categories of contraception approved by the fed- 
eral food and drug administration; and 

(b) does not mean a product that has been recalled for safety reasons or withdrawn 
from the market; 

(2) "cost sharing" means a deductible, copayment or coinsurance that an enrollee is re- 
quired to pay in accordance with the terms ofa group health plan; and 

(3) “health care provider" means an individual licensed to provide health care in the ordi- 
nary course of business. 


History: Laws 2019, ch. 263, § 1. , TV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates,.— Laws 2019, ch. 263 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


13-7-23. Pharmacist prescriptive authority services; reimbursement 
parity. 


A group health plan shall reimburse a participating provider that is a certified sin alile clini- 
cian or pharmacist certified to provide a prescriptive authority service who provides a service at 
the standard contracted rate that the group health plan reimburses, for the same service under 
that group health plan, any licensed physician or physician assistant licensed pursuant to the 
Medical Practice Act [Chapter 61, Article 6 NMSA 1978] or any advanced practice certified nurse 
practitioner licensed pursuant to the Nursing Practice Act [Chapter 61, Article 3 NMSA 1978]. — 


History: Laws 2020, ch. 58, § 1; 2021, ch. 54, § 2. The 2021 amendment, effective June 18, 2021, after 
"Medical Practice Act", deleted "or the Osteopathic Medi- 
cine Act". 


13-7-24. Heart artery calcium scan coverage. 


A. Group health coverage, including any form of self-insurance, offered, issued or renewed un- 
der the Health Care Purchasing Act shall provide coverage for eligible insureds to receive a heart 
artery calcium scan. 
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B. Coverage provided pursuant to this section shall: 

(1) be limited to the provision of a heard artery calcium scan to an eligible insured to be 
used as a clinical management tool; 

(2). be provided every. five vers if an éligible insured has previously received a heart) ar- 
tery calcium score of zero; and’) a4 08> 

(8) not be required for future heart artery tens scans if an heat insured receives a 
heart artery calcium score greater than zero. ) 

C... At its discretion or as required by law, an insurer may offer or refuse coverage for further 
cardiac testing or ite 3 for eligible insureds based upon the results of a heart artery calcium 
scan. 

.D.. The provisions of this section shall not apply to short-term travel, oredcnttalia or limited 
or specified-disease policies, plans or certificates-of health insurance. 

E. As used in this section: d 

(1) "eligible insured" means an insured wtiok 
(a) is a person between the ages of forty-five and sind gsfives and 
(b) has an intermediate risk of developing coronary heart disease as determined by a 
‘health care provider based upon a score calculated from an evidence-based algorithm widely used 
in the medical community to assess a person's ten-year cardiovascular disease risk, including a 
score calculated using a pooled cohort equation; 


(2) “health care provider" means a physician, physician assistant, nurse practitioner or 
other health care professional authorized to furnish health care services within the scope of the 


professional's license; and 


(3) “heart artery calcium scan" means a computed tomography scan measuring coronary 
artery calcium for atherosclerosis and abnormal artery structure and function. 


History: Laws 2020, ch. 79, § 1. 

Effective dates, — Laws 2020, ch. 79 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective May 20, 2020, 90 aree after adjourn- 
ment of the legislature. 


Applicability. — Laws 2020, ch. 79, § 6 provided that 
the provisions of Laws 2020, ch. 79, are applicable to group 
health insurance policies, health care plans or certificates 
of health insurance, other than small group health plans, 
that are delivered, issued for delivery. or renewed in this 
state on or after January 1, 2021. 


18-7-25. Insulin for diabetes; cost-sharing cap. 


Group health care coverage, including any form of self-insurance, offered, issued or renewed 
under the Health Care Purchasing Act shall cap the amount:an insured is required to pay for a 
preferred formulary prescription insulin drug or a medically necessary alternative at an amount 
not to exceed a total of twenty-five dollars ($25.00) per thirty-day supply. 


History: Laws 2020, ch. 36, § 1. 

Effective dates, — Laws 2020, ch. 36, § 5 made 2020, 
ch, 36, § 1 effective January 1, 2021. 

Temporary provisions, — Laws 2020, ch. 36, § 4, ef- 
fective May 20, 2020, provided that the superintendent 
of insurance shall convene an advisory group to include 
the secretary of human services, the secretary of health 


finance committee no later than October 1, 2020. The 
study shall examine, at a minimum, the benefits to New 
Mexico consumers and the potential costs of setting cost- 
sharing limitations for the following categories of drugs: 
A. inhaled prescription drugs used to control asthma; 
B. oral medications to treat or control diabetes; 
C. injectable epinephrine devices for severe allergic 


reactions; 
opioid reversal agents; 


and the secretary of general services or their designees 
and the dean of the university of New Mexico college 
of pharmacy or the dean's designee to study the cost of E. medications used to treat hypertension; 
prescription drugs for New Mexico consumers and make F. antidepressant medications; 

recommendations on increasing accessibility of prescrip- G. antipsychotic medications; 
H 
I 


Bo 


tion drugs. The report shall be submitted to the legislative lipid-lowering agents; and 
health and human services committee and the legislative anticonvulsants, 


13-7-26. Behavioral health services; elimination of cost sharing. 

A. Until January 1, 2027, group health coverage, including any form of self-insurance, offered, 
issued or renewed under the Health Care Purchasing Act that offers coverage of behavioral health 
services shall not impose cost sharing on those behavioral health services. 
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B. For the purposes of this section: sae ID G2 Bild 108 ar 

(1):>."behavioral health services" means peokabiittast darie anicitiaes) services for the treat- 
ment, habilitation, prevention and identification of mental illnesses; substance abuse disorders 
and trauma spectrum disorders, including inpatient; detoxification, residential treatment and par- 
tial hospitalization, intensive outpatient therapy, outpatient and all medications, “conan brand- 
name pharmacy drugs whert generics are unavailable; ©. 2%" Woh J 

(2) "coinsurance" means a cost-sharing method that requires: an epee to pay a stated 
percentage of medical expenses after any deductible amount is paid; provided that coinsurance 
rates may differ for different types of services under:the same group health plan; 9° i*>. 

(3) "copayment" means a cost-sharing method that requires an enrollee to pay a fixed dol- 
lar amount when health care services: are'received, with the plan administrator paying the bal- 
ance of the allowable amount; provided that there may be different crams a for 
different types of services under the same group health plan; and 

(4) "cost sharing" means a copayment; coinsurance, deductible or any other form of finan- 
cial obligation of an enrollee other than a premium or a share of a premium, or any combination of 
any ofthese financial obligations, as defined by the terms of a ater health plan. 


History: Laws 2021, ch. 136,°§ 3. Effective bce: — Laws 2021;: oll 136, § 11 made 
_ Laws 2021, ch. 136, § 3 effective January 1, 2022. 


Public Building Plaques 


Sec, 
13-8-1,,, Public buildings;,acknowledgment of taxpayers 
when elected officials acknowledged. 


13-8-1. Public buildings; acknowledgment of taxpayers when elected 
officials acknowledged. 


On every new public building plaque.that. lists, acknowledges orthanks the elected officials 
who were in office at the time the building was funded, constructed or renovated, there shall be 
included a statement of equal size and visibility that thanks the taxpayers of New Mexico for their 
contribution in funding ie construction or renovation. | ! . 


History: Laws 2001, ch. 85,5 1, IV, 8 23, was effective June 15,:2001, 90°days after ad- 
Effective dates. — Laws 2001, ch. 85 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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CHAPTER 14 


Records, Rules, Legal Notices, Oaths 


Art. 
1. Preservation, Restoration and Destruction of Records, 14-1-1 to 14-1-8 
2. Inspection of Public Records, 14-2-1 to 14-2-12 
2A. Use of Police Reports, 14-2A-1 
3. Public Records, 14-3-1 to 14-3-25 
3A. Confidential Materials, 14-3A-1 to 14-3A-2 
4, State Rules, 14-4-1 to 14-4-11 
4A. Small Business Regulatory Relief Act, 14-4A-1 to 14-4A-6 
5. Public Records Recovery, 14-5-1 to 14-5-10 
6. Health and Hospital Records, 14-6-1 to 14-6-3 
7. Financial Institution Records, 14-7-1 to 14-7-2 
8. Recording, 14-8-1 to 14-8-17 
9. Records Affecting Real Property, 14-9-1 to 14- 9-9 
9A. Uniform Real Property Electronic Recording Act, 14-9A-1 to 14-9A-7 
10. Index of Records, 14-10-1 to 14-10-5 
11. Publication of Notice, 14-11-1 to 14-11-13 
12. Notaries Public, Repealed 
12A. Notary Public, Repealed 
13. Acknowledgments and Oaths, 14-13-1 to 14-13-25 
14, Uniform Law on Notarial Acts, Repealed 
14A, Revised Uniform Law on Notarial Acts ef 
15. Electronic Authentication of Documents, 14-15-1 to 14-15-6 
16. Uniform Electronic Transactions, 14-16-1 to 14-16-21 


ARTICLE 1 


_ Preservation, Restoration and Destruction of Records 


Sec, Sec. 
14-1-1, Filing certified copy of document when original is 14-1-6. Photographed or microfilmed copies deemed orig- 
in danger of damage or destruction. ; inal records. 

14-1-2. Effect of filing certified copy. 14-1-7, Destruction of obsolete county records, 

14-1-3. Method of copying. 14-1-8. Obsolete county records; notice of proposed de- 

14-1-4, "Public officer" defined for purpose of microfilm- ; struction; preservation. desired by state 
' ‘Ing records. records administrator; delivery of docu- 

14-1-5, Authorization for photographing and microfilm- ments. 


ing public records. 


14-1-1. [Filing certified copy of document when original is in danger of 
damage or destruction. | 


Whenever any map, plat or other document on file with or in the official custody of any county clerk 
in this state shall be in danger of damage or destruction by reason of age, mutilation or any other 
cause, it shall be lawful for the board of county commissioners of such county to authorize the county 
clerk to have a true and correct copy thereof made and filed in the office of said county clerk, after 
having been certified by such county clerk to be a true, correct and compared copy of the original: 


History: Laws 1939, ch. 1380, § 1; 1941 Comp., § 13- Cross references. — For state records administrator 
401; 1953 Comp., §71-4-1 advising and assisting in programs for disposition of re- 
Bracketed material, — "The bracketed material was cords, see 14-38-18 NMSA 1978, 
inserted by the compiler and is not part of the law. : For durability of records, see 14-8-7, 14-8-8 NMSA 1978. 
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ANNOTATIONS 7? : 76 C.J.S. Records § 2 et seq. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 66 Am. 
Jur. 2d Records and Recording Laws §§ 81, 128. 


14-1-2. [Effect of filing certified copy.] 


The filing of such certified copy of map, plat or other document in the office of the county clerk 
shall relate back to the date of the filing of the original and such certified copy shall have the same 
validity and effect as the original. 


4 


History: Laws 1989, ch. 130, § 2; 1941 Comp., § 13- Bragheted material. — The bracketed material ‘was 
402; 1953 Comp., § 71-4-2. inserted by the compiler and is not part ofthelaw. — 


14-1-3. [Method of copying.] 


That copies of such maps, plats or other documents may be made in any manner which the 
county clerk shall determine to be best to correctly and completely exemplify the original, includ- 
ing the making of copies by photographic, photostatic or any other mechanical process. 


History: Laws 1939, ch. 130, § 3; 1941 Comp., § 18- Bracketed material. — The bracketed material was 
403; 1953 Comp., § 71-4-3. inserted by the compiler and is not part of the law. 


14-1-4. ["Public officer" defined for purpose of microfilming records.] 


The term public officer means any officer of the legislative, executive and judicial departments 
of the state whether elected or appointed, including officers of the boards, commissions, bureaus 
and all other agencies of this state and the departments thereof, and including officers of the state 
legislature and the officers and clerks of the courts of this state and, in like manner, the county 
and municipal officers of the counties, cities; towns and villages of this state. 


History: 1941 Comp., § 13-406, enacted by Laws ANNOTATIONS 
1947, ch. 185, § 1; 1953 Comp., § 71-4-6. if ‘ 

Bracketed material. — The bracketed material was Newspapers maintained by county clerks may be 
inserted by the compiler and is not part of the law. - microfilmed, so long as the microfilm is accessible to the 


public, 1979 Op. Att'y Gen. No, 79-16. 


14-1-5. [Authorization for photographing and microfilming public 
records. | 


Any public officer of the state may cause any or all records, papers or documents kept by him to 
be photographed, microfilmed, microphotographed or reproduced on film. Such photographic film 
and the device used to reproduce such records on such film shall be one which accurately repro- 
duces the original thereof in all details. 


History: 1941 Comp., § 13-407, enacted by Laws — Section controlled by 14-3-15 NMSA 1978. — Al- 
1947, ch. 185, § 2; 1953 Comp., § 71-4-7. though this section permits’ county officials to microfilm 
Bracketed material. — The bracketed material was the records maintained by them, 14-3-15 NMSA 1978 is 
inserted by the compiler and is not part of the law. |, the more specific statute and is controlling. 1979 Op. Att'y 

Cross references. — For provision that recording Gen. No, 79-26. 

"book" includes microfilm, see 14-8-3 NMSA 1978. Newspapers maintained by county clerks may be 
o microfilmed, so long as the microfilm is accessible to the 
ANNOTATIONS public. 1979 Op, Att'y Gen. No; 79-16. 

When public record may be destroyed. — A public Authority of penitentiary warden to microfilm 
record may not be destroyed until its reproduction in film records, etc. — Since the penitentiary warden is an ap- 
has been approved, copies of such reproduction have been pointed public officer, he can microfilm all records, papers 
made and filed and unless the original has been a°public and documents and destroy the original records after ob- 
record for at least five years or has been ‘audited by the taining approval, after he has made two reproductions 
state comptroller's (now state auditor's) office. 1947-48 of all original records, papers or documents, keeping one 
Op. Att'y Gen. No. 5092. copy where the original record was-kept and the other 
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copy being sent to the secretary of state for his archives. 
No original records, papers or documents are to be de- 
stroyed, after copies have been made, until such records, 
papers or documents have been a public record for five 


years, or until the records have been audited by the office 
of the state comptroller (now state auditor). 1955- 56 Op. 
Att'y Gen. No. 6113. 


14-1-6. [Photographed or microfilmed copies deemed original records.] 


Such photographs, microfilms, photographic film or microphotographs shall be deemed to be 
an original record for all purposes, including introduction in evidence in all courts or administra- 
tive agencies. A transcript, exemplification or certified copy thereof shall, for all purposes recited 
herein, be deemed to be a transcript, exemplification or certified copy of the original. 


History: 1941 Comp., § 13-408, enacted by Laws 
1947, ch. 185, § 3; 1953 Comp., § 71-4-8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Copy did not violate best evidence rule. — A copy 
of the statement defendant gave to the police which was 


introduced into evidence did not violate the best evidence 
rule, State v. Darden, 1974-NMCA-032, 86 N.M. 198, 521 
P.2d 1039. 

Newspapers maintained by county clerks may be 
microfilmed, so long as the microfilm is accessible to the 
public, 1979 Op. Att'y Gen. No. 79-16. 


14-1-7, Destruction of obsolete county records. 


The following county records shall be deemed obsolete and may be destroyed: 

A. purchase vouchers which are six years old; 

B. chattel mortgages six years after the expiration of their term; 

C. security agreements filed under the Uniform Commercial Code [Chapter 55 NMSA 1978] 
six years after the expiration of their term; 

D. copies of state highway project contracts filed by the chief highway engineer three years 
after the date of filing; 
_ E, duplicate information reports filed in the offices of county officials, including but not limited 
to duplicate reports of the county treasurer, sheriff, county agricultural agents and county health 
officers, which are two years old; 

F. chattel mortgage releases six years after the date of filing; and 

G. . termination statements filed under the Uniform Commercial Code six years after the date 
of filing. 


History: 1953 Comp., § 71-4-10, enacted by Laws 
1957, ch. 192, 8 1; 1965, ch. 123, § 1; 1967, ch. 82, § 1. 


ANNOTATIONS 


County employee payment. vouchers and county 


clerk receipt books. — County employee payment vouch- — 


considered obsolete and can be destroyed after following 
the procedure set forth in 14-1-8 NMSA 1978. The same 
would apply to county clerk receipt books which are more 
than four years old. 1961-62 Op. Att'y Gen. No. 61-127. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 66 Am. 
dur, 2d Reourds and Recording Laws § 10. 
76 C.J.S. Records §.30 et seq. 


ers for the period 1920 warougts 1950 : nin ean be 


14-1-8. [Obsolete Giaity eedrae notice of proposed deseunettens 
preservation desired by state records administrator; 
_ delivery of documents.] 


An official charged with the custody of any records and who intends to destroy those records, 
shall give notice by registered or certified mail to the state records administrator, state records 
center, Santa Fe, New Mexico, of the date of the proposed destruction and the type and date of the 
records he intends to destroy. The notice shall be sent at least sixty days before the date of the 
proposed destruction. If the state records administrator wishes to preserve any of the records, the 
official shall allow the state records administrator to have the documents by calling for them at 
the place of storage. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1953 Comp., § 71-4-11, enacted by. Laws 
1957, ch. 192, § 2; 1961, ch. 81, § 1. 
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ANNOTATIONS Destruction of original records without action 
ime by records administrator. — If microfilmed and certi- 
Determination records obsolete to be made. — fied pursuant to 14-3-15 NMSA 1978, originals of records, 
Prior to destroying any records under the authority of including newspapers kept by county clerks, may be de- 
this section, a factual determination that the particular stroyed without any action on the part of the records ad- 
records are obsolete must be made. 1961-62 Op. Att'y Gen. ministrator, 1979 Op. Att'y Gen. No. 79-16, 
No. 61-127. 
ARTICLE 2 
: e e 
Inspection of Public Records 
Sec. Sec. 
14-2-1. Right to inspect public records; exceptions. 14-2-7. Designation of custodian; duties, 
14-2-1.1. Personal identifier information. 14-2-8. Procedure for requesting records. 
14-2-2. Repealed. 14-2-9. Procedure for inspection. 
14-2-2.1. Copies of public reeords furnished. 14-2-10, Procedure for excessively burdensome or broad 
14-2-3. Repealed. requests. 
14-2-4, Short title. 14-2-11. Procedure for denied request 
14-2-5. Purpose of act; declaration of public policy. 14-2-12. Enforcement. 
14-2-6. Definitions. 4 


14-2-1. Right to inspect public records; exceptions. 


Every person has a right to inspect public records of this state except: 

A. records pertaining to physical or mental examinations and medical treatment of persons 
confined .to an institution; 

B. letters of reference concerning employment, licensing or permits; 

C. letters or memoranda that are matters of opinion in personnel files or students' cumulative files; 

D. portions of law enforcement records that reveal: 

(1) confidential sources, methods or information; or 
(2) before charges are filed, names, address, contact information, or protected personal 
identifier information as defined in this Act of individuals who are: 
(a) accused but not charged with a crime; or 
(b) victims of or non-law-enforcement witnesses to an alleged crime of: 1) assault 
with intent to commit a violent felony pursuant to Section 30-3-3 NMSA 1978 when the violent 
felony is criminal sexual penetration; 2) assault against a household member with intent to com- 
mit a violent felony pursuant to Section 30-3-14 NMSA 1978 when the violent felony is criminal 
sexual penetration; 3) stalking pursuant to Section 30-3A-3 NMSA 1978; 4) aggravated stalk- 
ing pursuant to Section 30-3A-3.1 NMSA 1978; 5) criminal sexual penetration pursuant to Sec- 
tion 30-9-11 NMSA 1978; or 6) criminal sexual contact pursuant to Section 30-9-12 NMSA 1978. 

Law enforcement records include evidence in any form received or compiled in connection with a 
criminal investigation or prosecution by a law enforcement or prosecuting agency, including inac- 
tive matters or closed investigations to the extent that they contain the information listed in this 
subsection; provided that the presence of such information on a law enforcement record does not 
exempt the record from inspection; 

E. as provided by the Confidential Materials Act [14-3A-1 and 14-3A-2 NMSA 1978]; 

F, trade secrets, attorney-client privileged information and long-range or strategic business 
plans of public hospitals discussed ina properly closed meeting; 

G. tactical response plans or procedures prepared for or by the state or a political subdivision 
of the state, the publication of which could reveal specific vulnerabilities, risk assessments or tacti- 
cal emergency security procedures that could be used to facilitate the planning or execution of a 
terrorist attack; and 

H. as otherwise provided by law. 


History: 1941 Comp., § 13-501, enacted by Laws (1st S.S.), ch. 3, § 1; 1999, ch. 158, § 1; 20038, ch. 288, § 
1947, ch. 130, § 1; 1953 Comp., § 71-5-1; Laws 1973, 1; 2005, ch. 126, § 1; 2011, ch, 184, § 2; 2019, ch. 27, § 1. 
ch. 271, § 1; 1981, ch. 47, § 3; 1998, ch. 260, § 1; 1998 Crosd réferenves: — For use of police reports for com- 


mercial solicitation, see 14-2A-1 NMSA 1978: 
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For provisions of Arrest Record Information Act, see 
Chapter 29, Article 10 NMSA 1978: 

The 2019 amendment, effective June 14, 2019, pro- 
vided an exception to the right to inspect public records 
for portions of law enforcement records that contain iden- 
tifying information of certain victims of and witnesses to 
certain crimes; deleted Subsection B, and redesignated 
former Paragraphs A(1) through A(8) as Subsections 
A through H, respectively; in Subsection D, added "por- 
tions of", added paragraph designations "(1)" and "(2)", in 
Paragraph D(1), after "methods", added "or", in Paragraph 
D(2), added "before charges are filed, names, address, con- 
tact information, or protected personal identifier informa- 
tion as defined in this Act of", after "individuals", added 
"who are:", added new subparagraph designation "(a)", 
and added Subparagraph D(2)(b), and after Paragraph 
D(2)(b), after "listed in this", deleted "paragraph" and 
added the remainder of the paragraph. 

The 2011 amendment, effective July 1, 2011, permit- 
ted the inspection of records containing identity or iden- 
tifying information about an applicant or nominee for 
president of a public institution of higher learning and the 
inspection of discharge papers of veterans, and authorized 
a public body to redact protected personal identifier infor- 
mation before inspection. 

The 2005 amendment, effective July 1, 2005, added 
Subsection A(9) through (11) to provide exceptions to the 
right to inspect public records for certain discharge pa- 
pers of military veterans. 

The 2003 amendment, effective July 1, 2003, inserted 
Paragraph A(8) and enone former og ae A(8) 
as Paragraph A(9). 

The 1999 amendment, Mielec April 5; 1999, in Sub- 
section A added Paragraph (6) and redesignated the re- 
maining paragraphs accordingly. 

The 1998 amendment, effective May 11, 1998, desig- 
nated the former introductory paragraph as Subsection 
A, redesignated the existing paragraphs thereunder as 
Paragraphs A(1)-(5) and (7), and added Paragraph A(6), 
making minor stylistic changes; and added Subsection B. 

The 1993 amendment, effective June 18, 1993, sub- 
stituted "person" for "citizen of this state" in the introduc- 
tory language, substituted "institution" for "institutions" 
in Subsection A, added Subsection D, and redesignated 
former Subsections D and E as Subsections E and F. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
Il. RECORDS SUBJECT TO INSPECTION. 
Ill. EXCEPTIONS. 
A. IN GENERAL. 


B. PARTICULAR RECORDS EXCEPTED, 
I. GENERAL CONSIDERATION. 


Retroactive application of the Supreme Court 
decision in Republication Party v. Taxation & Rev- 
enue. — Where, in 2007, plaintiff requested copies of a 
draft letter and emails relating to a federal program man- 
aged by defendant and defendant denied plaintiffs request 
on the grounds that the documents were protected by the 
deliberative process privilege and the rule of reason, the 
principles of Republican Party of N.M. v. N.M. Taxation & 
Revenue Dep't, 2012-NMSC-026, 283 P.3d 853 applied ret- 
roactively to plaintiffs request because the supreme court 
did not announce a new rule regarding the deliberative 
process privilege, and although the supreme court over- 
ruled cases in which the rule of reason was endorsed, de- 
fendant did not rely on the precedent overruled by the su- 
preme court when it denied plaintiff's request, retroactive 
application of the decision would further the purposes of 
the Inspection of Public Records, Act, and retroactive ap- 
plication of the decision would:not result in any inequity. 


INSPECTION OF PUBLIC RECORDS 
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Edenburn v. N.M. Dep't of Health, 2013-NMCA-045, 299 
P.3d 424, cert. denied, 2013-NMCERT-002. 

Rule of reason. — The rule of reason is a non- 
statutory exception to disclosure which provides a mecha- 
nism for addressing claims of confidentiality that have not 
been specifically addressed by the legislature. The rule of 
reason applies only to public records that do not fall into 
one of the statutory exceptions to disclosure and requires 
the custodian of public records to justify why the records 
sought to be inspected should not be furnished and the 
district court to balance the fundamental right of all citi- 
zens to have reasonable access to public records against 
countervailing public policy considerations which favor 
confidentiality and nondisclosure. City of Farmington v. 
The Daily Times, 2009-NMCA-057, 146 N.M. 349, 210 P.3d 
246. 

Inspection of Public Records Act is statutory 


scheme of general application. Crutchfield v. Taxation 
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& Revenue Dep't, 2005-NMCA-022, 137 N.M. 26, 106 P.3d 
1273. 

Citizen complaints concerning law enforcement 
officer. — Citizen complaints concerning the on-duty con- 
duct of a law enforcement officer are public records avail- 
able to the public for inspection. Cox v. N.M. Dep't of Pub. 
Safety, 2010-NMCA-096, 148 N.M. 934, 242 P.3d 501, cert. 
granted, 2010-NMCERT-010, 149 N.M. 64, 243 P.3d 1146, 
cert. quashed, 2011-NMCERT-006, 150 N.M. 763, 266 P.3d 
632. 

Right of citizen to inspeet: — A citizen has a funda- 
mental right to have access to public records. The citizen's 
right to know is the rule, and secrecy is the exception. 
Where there is no contrary statute or countervailing pub- 
lie policy, the right to inspect public records must be freely 
allowed. State ex rel. Newsome v. Alarid, 1977-NMSC-076, 
90 N.M. 790, 568 P.2d 1236. 

Nondisclosure of names of terminated employees. 
— Where the reason for termination of public employees 
is a matter of public knowledge before the individuals are 
terminated, the privacy of the disciplinary proceeding can 
only be protected by upholding the administrative deci- 
sion not to disclose the names of the individuals affected. 
State ex rel. Barber v. McCotter; 1987-NMSC-046, 106 
N.M. 1, 738 P.2d 119. 

Defendant failed to meet burden of establishing 
privilege in request for public records action. — In 
an underlying enforcement action under the New Mexico 
Inspection of Public Records Act, 14-2-1 to -12 NMSA 
1978, where plaintiffs made a combined seven written 
requests of the Albuquerque public schools (APS) to in- 
spect documents referencing complaints or allegations of 
misconduct regarding the former superintendent of APS, 
the district court did not err in ordering the non-party ap- 
pellant to answer plaintiffs' depositiom questions, because 
appellant failed to identify any privilege, either adopted 
by the New Mexico supreme court or recognized under 
the New Mexico constitution, on which to base her argu- 
ment that communications regarding "limited personnel 
matters" that occur during a closed public meeting are 
immune from discovery, and failed to meet her burden 
of establishing the essential elements necessary to prove 
the applicability of the attorney-client privilege, based on 
a claimed common interest, to her communications with 
APS attorneys. Albuquerque Journal v. Board of Educ., 
2019-NMCA-012, cert. granted. 


Il. RECORDS SUBJECT TO INSPECTION. 


Property valuation records. — The valuation records 
statute, § 7-38-19, expressly recognizes that valuation re- 
cords are public records except to the extent that they con- 
tain information regarding income, certain expenses, profits 
and losses relating to the property or owner, or diagrams of 
the interior arrangements of buildings or alarm, electrical, 
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or-plumbing systems; the presence of any of the above infor- 
mation on a property card does ‘not render the entire card 
excepted from being a’ public record, since such a literal 
reading of the statute iscunreasonable and would effect'a 
nullification of the statutes providing that valuation records 
are, in general, public. Gordon v. Sandoval Cnty, Assessor, 
2001-NMCA-044, 130 N.M. 573, 28 P.3d 1114. 

Voter registration records, — A county chairman of 
a political party is entitled to have the working master 
record. of the voter registration records of the county cop- 
ied, or duplicated at his expense under the county clerk's 
supervision,.as these records are public records. Ortiz v. 
Jaramillo, 1971-NMSC-041, 82'N.M. 445, 483 P.2d 500. 

Military and arrest records of state employees. 
— Supreme court declined to hold that all information in 
employment records of state university regarding military 
discharges or arrest. records should be exempted from dis- 
closure. State ex rel: Newsome v. Alarid, soaG WMBC. 076, 
90 N.M. 790, 568 P.2d 1236. 


III. EXCKPTIONS, 
A. IN GENERAL. 


Rule of reason has no application to:the inspec- 
tion of public records. — The rule of reason, whereby 
courts determine whether ‘records not specifically :ex- 
empted by the Inspection of Public Records Act, Sec- 
tion 14-2-1 NMSA 1978 et seq., nevertheless should be 
withheld from. the requestor'on the grounds that disclo- 
sure would not be in the public interest,’ has no appli- 
cation to the inspection of public records under the act. 
Courts should restrict their analysis. to whether disclo- 
sure under the act)may be withheld because of a specific 
exception contained within the act, or statutory or regu- 
latory exceptions, or privileges adopted by the supreme 
court or grounded in the constitution. Republican Party of 
N.M. v. N.M. Taxation & Revenue Dep't, 2012-NMSC-026, 
283. P.38d 858; overruling City of Farmington v..The Daily 
Times, 2009-NMCA-057, 146 N.M, 349, 210 P.3d 246 and 
Board of Comm'rs of Dona Ana Cnty. v. Las Cruces Sun- 
News, 2003-NMCA-102, 184 N.M. 283, 76 P.3d 36. 

The deliberative process’ privilege does not exist 
under New Mexico law. — The common law delibera- 
tive process privilege, which applies to decision making of 
executive officials generally and which only covers mate- 
rial that is predecisional and deliberative, does not exist 
under New Mexico law. Republican Party of N.M. viN.M. 
Taxation & Revenue Dep't, 2012-NMSC-026, 283 P.3d 853, 
rev'g 2010-NMCA-080, 148 N.M. 877, 242 P.3d 444 and 
disavowing State ex rel, Att'y Gen. vi First Judicial Dist. 
Court, 1981-NMSC-053, 96 N.M. 254, 629:P.2d 330. 

Executive privilege: — The executive privilege in 
New Mexico, which derives from the constitution and 
which is reserved to and:can be invoked only by the gov- 
ernor, extends only to documents that are communicative 
in nature, that are made to and from individuals in very 
close organizational and functional proximity to the gov- 
ernor, and that relate to decisions made by the governor 
in the performance of the governor's constitutionally- 
mandated duties, Republican Party of N.M. v. N.M. Taxa- 
tion & Revenue Dep't, 2012-NMSC-026, 283 P.3d 853. 

Application of the executive privilege to the in- 
spection of public records. — Courts considering the 
application of the executive privilege to a request for the 
inspection of public records under the Inspection of Pub- 
lic Records Act, Section 14-2-1 NMSA 1978 et seq., must 
independently determine whether the documents at is- 
sue are in fact covered by the privilege and whether the 
privilege has been invoked by the governor, to whom the 
privilege is reserved, Courts are not required to balance 
the competing needs of the executive and the party seek- 
ing disclosure. Where appropriate, courts should conduct 
an in camera view of the documents at issue as part of 
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their evaluation of the privilege. Republican Party of N.M. 
v, N.M. Taxation & Revenue vets 't, iperna ne 283 
P.3d 853. © 

» Executive privilege did not spol to drivers’ li- 
cense records. — ‘Where petitioners requested public 
documents from the motor vehicle division relating to the 
issuance of drivers' licenses to foreign nationals and to 
an audit of the license program ordered by the governor; 
the motor vehicle division redacted information pursuant 
to executive privilege; the redacted documents included 
communications regarding New Mexico's negotiations 
with the Mexican government regarding access to iden- 
tity documents and discussions related to implementing 
the audit of the driver's license program; the documents 
at' issue were principally internal emails between staff of 
the motor vehicle division, not communications with the 


‘governor or the governor's immediate ‘staff; and the mo- 
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tor vehicle division, not the governor; asserted the execu- 
tive privilege; the documents at’issue did not qualify for 
the executive privilege. Republican Party of N.M. v. N.M. 
Taxation & Revenue Dep't, 2012-NMSC-026, 283 P.3d 853, 
rev'g'2010-NMCA-080, 148 N.M. 877,:242 P.3d 444. 

Driver's license records. — Where plaintiffs, who 
wanted to research whether undocumented aliens were 
voting in elections in New Mexico, requested: informa- 
tion about driver's licenses issued’ to persons who were 
not citizens or legal residents of the United States, de- 
fendants properly redacted individual tax identification 
numbers and the names, driver's license: numbers, and 
addresses of drivers who obtained their license with proof 
of identification other than’a social security number, be- 
cause the redacted information was personal information 
which defendants were prohibited from disclosing by 18 
U.S.C. § 2721(a)(1) and: by Section 66-2-7.1 NMSA 1978. 
Republican Party of N.M. v. N.M. Taxation & Revenue 
Dep't, 2010-NMCA-080, 148 N.M. 877, 242 P.3d 444, cert. 
granted, 2010-NMCERT-008, 148 N.M. 942, 242 P.3d 1288. 

Executive privilege is a non-statutory exception to 
disclosure which requires the court to balance the funda- 
mental right of all citizens to have’ reasonable access to 
public: records »against countervailing ‘public policy con- 
siderations which favor.confidentiality and nondisclosure. 
Republican Party of N.M. v. N.M. Taxation & Revenue 
Dep't, 2010-NMCA-080, 148 N.M. 877, 242 P.3d 444, cert. 
granted, 2010-NMCERT-008, 148 N.M. 942; 242 P.3d 1288. 

Executive privilege. — Where plaintiffs, who wanted 
to research whether undocumented aliens were voting 
in elections in New Mexico, requested information about 
driver's licenses issued to persons. who were not citizens 
or legal residents of the United States, defendants were 
authorized by the executive privilege exception to redact 
communications. between the governor's office and the 
defendants regarding New Mexico's negotiations with 
the Mexican government regarding driver's identification 
confirmation, discussions about drivers who applied for 
licenses using documents whose authenticity the motor 
vehicle division had not been able to confirm, and discus- 
sions related to an audit to determine whether licenses 
had been issued to individuals who submitted’ documents 
of questionable authenticity. Republican Party of N.M. v, 
N.M, Taxation & Revenue Dep't, 2010-NMCA-080, 148 
N.M. 877, 242 P.3d 444, cert. granted, 2010-NMCERT-008, 
148 N.M. 942, 242 P.3d 1288, 

Attorney-client privilege. — Where plaintiffs, who 
wanted to reséarch whether undocumented ‘aliens were 
voting in elections in New Mexico, requested information 
about driver's licenses issued to persons who were not 
citizens or legal residents of the United States, defendants 
were authorized by the attorney-client privilege exception 
to redact communications between the general counsel 
for the governor's office and’ executive branch personnel 
about communications with the Mexican government re- 
garding the issuance of driver's licenses in New Mexico, 


© 2022 State of New Mexico. New Mexico Compilation Commission: All rights reserved. 


14-2-1 


an audit of drivers who obtained licenses with individual 
tax identification numbers, communications with driv- 
ers whose documentation could not be verified, and legal 
analysis of the process for obtaining a driver's license. Re- 
publican Party of N.M. v. N.M. Taxation & Revenue Dep't, 
2010-NMCA-080, 148 N.M. 877, 242 P.3d 444, cert. granted, 
2010-NMCERT-008, 148 N.M, 942, 242 P.3d 1288, 


B. PARTICULAR RECORDS EXCEPTED. 


Draft documents are public documents that are 
subject to public inspection. Edenburn v. N.M. Dep't 
of Health, 2013-NMCA-045, 299 P.3d 424, cert. denied, 
2013-NMCERT-002, ’ 

Draft letter and emails, — Where plaintiff requested 
a copy of a draft letter and.a string of emails that related 
to a federal program managed by defendant; defendant de- 
nied plaintiff the right to inspect the emails on the ground 
that the emails were protected by the deliberative process 
privilege because they were deliberative communications 
between defendant's employees before any final determi- 
nations were made; and defendant denied plaintiff the 
right to inspect the draft letter on the grounds that the 
draft letter, as a draft document, was not subject to public 
records status and was exempt from disclosure by the rule 
of reason and the same principles upon which the delib- 
erative process privilege is grounded, the draft letter and 
the emails were subject to disclosure because, neither the 
deliberative process privilege nor the rule of reason are 
recognized in New Mexico and there was no specific statu- 
tory, regulatory, court adopted privilege, or constitutional 
provision that exempts draft documents from inspection. 
Edenburn v. N.M. Dep't of Health, 2018-NMCA-045, 299 
P.3d 424, cert. denied, 2013-NMCERT-002. 

The contents of an officeholder's personal elec- 
tion campaign Facebook page are not public re- 
cords of a public body. — In a superintending control 
proceeding arising from an Inspection of Public Records 
Act (IPRA) action. filed in.-the-fifth judicial. district court 
(district court), where the real party in interest, a party 
to a civil case in the first judicial district court, sought to 
inspect the contents of a personal election Facebook page 
maintained by a first judicial district court judge (judge), 
the district court did not err in determining that the con- 
tents of the judge's personal election campaign Facebook 
page were not public records of a public body subject to 
IPRA disclosure requirements, because IPRA is aimed at 
the affairs of government and the official acts of public of- 
ficers and employees, and there was no evidence that the 
judge's personal election campaign or its Facebook site 
were acting on behalf of the first judicial district court or 
any other public body, that any government funding was 
involved in maintenance of the Facebook site or any of 
its activities, or that the judge conducted. public business 
through the site. Pacheco v, Hudson, 2018-NMSC-022. 

Judicial deliberation privilege. — There exists a 
judicial deliberation privilege protecting the confidenti- 
ality of draft judicial orders and other internal judicial- 
making processes between judges and between judges and 
the court's staff made in the course of the performance of 
their judicial duties and related to official court business, 
Pacheco v. Hudson, 2018-NMSC-022. 

In.a superintending control proceeding arising from 
an Inspection of Public Records Act (IPRA) action filed in 
the fifth judicial district court (district court), where the 
real party in interest, a party to a civil case in the first 
judicial district court, sought to inspect email communica- 
tions related to a draft copy of a preliminary injunction 
order that a judge in the first judicial district court had 
been preparing for issuance in the underlying civil case, 
email exchanges between the judge and court staff, as 
well as an email exchange between the judge and the su- 
preme court law librarian, were protected by the judicial 
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deliberation privilege, because the email exchanges re- 
flected the judge's internal judicial decision-making pro- 
cesses. Pacheco'v. Hudson, 2018-NMSC-022. 

Child abuse and neglect proceedings. — Sec- 
tion 32A-4-33 NMSA 1978 of the Children's Code exempts 
the child's records in a civil abuse and neglect proceed- 
ing from the public's right to inspect public records au- 
thorized by Section 14-2-1(F) NMSA 1978 (1993) (now 
14-2-1(A)(12) NMSA 1978). State ex rel. Children, Youth 
& Families Dep't v. George F., 1998-NMCA-119, 125 N.M. 
597, 964 P.2d 158. 

Criminal investigation records. — The legislature 
has expressed its intent to protect from disclosure police 
investigatory materials in an on-going criminal investiga- 
tion through the Inspection of Public Records Act (Sec- 
tion 14-2-1(A)(4) NMSA 1978). Estate of Romero v. City of 
Santa Fe, 2006-NMSC-028, 139 N.M. 671, 187 P.3d 611. 

There is not a blanket exception from inspection 
for law enforcement records relating to an ongoing 
criminal investigation. — Where plaintiff sent a writ- 
ten request to the department of public safety (DPS) pur- 
suant to IPRA for various records relating to the shooting 
death of his brother, and where DPS produced a primary 
incident report, the personnel records of one of the offi- 
cers involved, and one subpoena, but denied production 
of all other ‘pertinent records in its possession, claiming 
that the release of the requested information posed a de- 
monstrable and serious threat.to an ongoing criminal in- 
vestigation and that the FBI asked DPS to withhold’ the 
records in order to maintain the integrity of its investiga- 
tion, the district court erred in denying plaintiffs motion 
for summary judgment and in granting DPS's motion for 
summary judgment, because this section does not create 
a blanket exception from inspection of law enforcement 
records relating to an ongoing criminal investigation, and 
DPS did not present evidence that any specific records 
that it refused to produce revealed confidential sources, 
methods, information or individuals accused but not 
charged with a crime, nor did DPS present any evidence 
that it reviewed the requested records to separate the 
exempt from nonexempt information, or that it provided 
any nonexempt information existing within records con- 
taining exempt information. Jones v. N.M. Dep't of Public 
Safety, 2020-NMSC-013, rev'g No. A-1-CA-35120, mem. 
op. (May 10, 2018) (non-precedential). 

Property valuation records. — The valuation re- 
cords statute, Section 7-38-19 NMSA 1978, expressly 
recognizes that valuation records are public records ex- 
cept to the extent that they contain information regard- 
ing income, certain expenses, profits and losses relating 
to the property or owner, or diagrams of the interior ar- 
rangements of buildings or alarm, electrical, or plumbing 
systems; the presence of any of the above information on 
a property card does not render the entire card excepted 
from being a public record, since such a literal reading 
of the statute is unreasonable and would effect a nulli- 
fication of the statutes providing that valuation records 
are, in general, public. Gordon v. Sandoval Cnty. Assessor, 
2001-NMCA-044, 130 N.M. 573, 28 P.3d 1114. © 

Driver's license records. — Where plaintiffs, who 
wanted to research whether undocumented aliens were 
voting in elections in New Mexico, requested informa- 
tion about drivers’ licenses issued to persons who were 
not citizens or legal residents of the United States, de- 
fendants properly redacted individual tax identification 
numbers and the names, drivers’ license numbers, and 
addresses of drivers who obtained their license with proof 
of identification other than a social security number, be- 
cause the redacted information was personal information 
which defendants were prohibited from disclosing by 18 
U.S.C. § 2721(a)(1) and by Section 66-2-7.1 NMSA 1978. 
Republican Party of N.M. v. N.M. Taxation & Revenue 
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Dep't, 2010-NMCA-080, 148 N.M.877, 242 P.3d 444, cert. 
granted, 2010-NMCERT-008, 148 N.M. 942, 242 P.3d 1288. 
Computerized database of public record. — There 
is no intent on the part of the legislature with respect to 
Section 14-3-15.1.C NMSA 1978 that that statute and 
the policy underlying it, and not the Inspection of Pub- 
lic Records Act and the policies underlying it, apply to a 
copy of a medium containing a computerized database of 
a public record. Crutchfield v, Taxation '& Revenue Dep lis 
2005-NMCA-022, 137 N.M. 26, 106 P.3d.1273. 

Letters of reference. — A letter of reference, as that 
term is)used in Paragraph (2): of Subsection A of Sec- 
tion 14-2-1 NMSA 1978, is generally considered to be a 
statement of support for an applicant that assists a fu- 
ture employer or licensor in evaluation of an applicant for 
a job, license, or permit; is typically solicited either by a 
prospective applicant or the prospective employer; and ad- 
dresses the prospective applicant's general qualifications 
for employment or licensing, Cox v. N.M: Dep't of Pub. 
Safety, 2010-NMCA-096, 148 N.M, 934, 242 P.3d 501, cert. 
granted, 2010-NMCERT-010, 149 N.M. 64, 243 P.3d 1146, 
cert, quashed, 2011-NMCERT-006, 150 N.M. 763, 266 P.3d 
632. 

Citizen complaints concerning law enforcement of- 
ficer. — Citizen complaints concerning the on-duty,conduct 
of a law enforcement officer are not letters of reference as 
that term is used in Paragraph (2) of Subsection A of Sec- 
tion 14-2-1 NMSA 1978. Cox v. N.M. Dep't of Pub. Safety, 
2010-NMCA-096, 148 N.M. 934, 242 P.3d 501, cert. granted, 
2010-NMCERT-010,..149 N.M. 64, 243 P3d, 1146, cert. 
quashed, 2011-NMCERT-006, 150 N.M. 763, 266 P.3d 632. 

Records in personnel files. — The location of a re- 
cord in a personnel file is not dispositive of whether the 
exception in Paragraph (3) of Subsection A of Section 14- 
2-1 NMSA 1978 applies. The critical factor is the nature 
of the document itself. Cox v. N.M. Dep't of Pub; Safety, 
2010-NMCA-096,:148 N.M. 934, 242 P.3d 501, cert. granted, 
2010-NMCERT-010,.149 N.M. 64, 243 P.3d 1146, cert. 
quashed, 2011-NMCERT-006, 150 N.M. 763, 266 P.3d 632. 

Matters of opinion in personnel files. — Matters of 
opinion in personnel files, as that term is used,in Para- 
graph (3) of Subsection A of Section 14-2-1 NMSA 1978, 
constitute personnel information regarding the employer/ 
employee relationship, such as internal evaluations; disci- 
plinary reports or documentation; promotion, demotion or 
termination information; or performance evaluations. Cox 
v. N.M, Dep't of Pub. Safety, 2010-NMCA-096, 148 N.M. 
934, 242 P.3d 501, cert. granted, 2010-NMCERT-010, 149 
N.M. 64, 243 P.3d 1146, cert. quashed, 2011-NMCERT-006, 
150 N.M. 763, 266 P.3d 632. 

Citizen complaints concerning law enforcement 
officer. — Citizen complaints. regarding ‘a law enforce- 
ment officer's conduct while performing the officer's du- 
ties as a public official are not the type of opinion mate- 
rial this is excluded from public inspection by Paragraph 
(3) of Subsection A of Section 14-2-1 NMSA 1978. Cox v, 
N.M. Dep't of Pub. Safety, 2010-NMCA-096, 148 N.M. 934, 
242 P.3d 501, cert. granted, 2010-NMCERT-010, 149 N.M. 
64, 243 P.3d 1146, cert. quashed; 2011-NMCERT-006, 150 
N.M. 763, 266 P.3d 632. 

Records of non-mandated university employment 
office, — Student complaints against man who utilized 
the services of university employment.office to obtain 
domestic help by means of job postings were not "public 
records," since there was no legal mandate for the opera- 
tion of the employment office, nor was.there an obligation 
of the office to make or keep records of the complaints. 
Spadaro v. Univ. of N.M. Bd. of Regents, 1988-NMSC-064, 
107 N.M. 402, 759 P.2d 189, 

Personnel records of state university employees 
pertaining to illness may be confidential. — Person- 
nel records of employees of state university which pertain to 
illness, injury, disability, inability to perform a job task and 
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sick leave are considered confidential under this section and 
not subject to release to the public, except by the consent or 
waiver of the particular employee. State ex rel. Newsome Ww 
Alarid; 1977-NMSC-076, 90 N.M. 790, 568 P.2d 1236... 

Faculty salary matters are not public records until 
the culmination:of the contract between the board and the 
individual;thought processes, or the offer ofa contract, are 
not such a public record as would require public inspec- 
tion, so that the right to inspect records of the board of 
regents of a state university on the subject of salary con- 
tract negotiations before the task was completed should 
be denied. Sanchez v. Board of Regents, 1971-NMSC-065, 
82 N.M. 672, 486 P.2d 608. 

Meaning of "as otherwise provided by law". — The 
exception in Subsection F of this section incorporates an 
administrative regulation that effectuates the legisla- 
ture's intent in enacting the Public Employee Bargain- 
ing Act [now repealed]; any benefit to the public from in- 
specting the representation petition filed under that act 
would be significantly outweighed by a public employee's 
privacy interest. City of Las Cruces v. Public Employee 
Labor Relations Bd., 1996-NMSC- 024, 121 N.M. 688, 917 
P.2d 461. 

Exception to public poliéyThe legislature, in en- 
acting 14-3-15.1 © NMSA 1978, intended to permit state 
agencies to specifically limit public use of a certain type of 
record, thereby creating an exception to the general pub- 
lic policy underlying the Inspection of Public Records Act. 
Crutchfield v, Taxation & Revenue Dep't, 2005-NMCA-022, 
137 N.M. 26, 106 P.3d 1273. 

Jury lists. — A jury list is a public record and the me- 
dia are entitled to inspect and publish it. State ex rel. N.M. 
Press Ass'n v, Kaufman, 1982-NMSC-060, 98' N.M. 261, 
648 P.2d 300. — 

Common-law concept. — The right of the public to 
inspect records which are‘in custody of a public officer is 
a common-law concept and exists even without statute; 
1953-54 Op. Att'y Gen. No. 5933. 

Public's right to inspection is not absolute. 1969 
Op. Att'y Gen. No. 69-89: 

Dissemination of information not feoesserily: in- 
cluded. — The right to inspect public records does not nec- 
essarily include the right to disseminate the information 
contained in those records, 1969 Op: Att'y Gen. No. 69-89. 

Limited privacy of accused. — Section 29-10-4 NMSA 
1978 protects the confidentiality of information concern- 
ing the identity of a person who has been accused, but not 
charged, with a crime only if'that information has been 
collected in connection with an investigation of, or other- 
wise relates to, another person who has been charged with 
committing a crime. However, information in other records 
which identifies a person accused but not charged with or 
arrested for a crime may be protected from public disclo- 
sure under this section. Finally, even if it would otherwise 
be protected under either statute, information about a per- 
son accused but not charged with a crime is open to public 
inspection if it is contained in a document listed in 29-10-7 
NMSA 1978. 1994 Op. Att'y Gen. No. 94-02. 

Identity of individuals arrested or charged with 
crime not protected: — Neither the Arrest Record In- 
formation Act [27-10-1 NMSA 1978] nor the Inspection 
of Public Records Act [14-2-4 NMSA 1978] authorizes a 
law’enforcement agency to protect the identity of persons 
who have been arrested or charged with a crime, 1994 OF: 
Att'y Gen. No, 94-02. 

No defense to invasion of piven action. — The right 
of inspection is no defense to an action for invasion of privacy 
based upon publication of matters which an individual has 
the right to keep private. 1969 Op. Att'y Gen. No, 69-89. 

Criterion for determining what information is 
public record is whether the information is required by 
law to be kept or is necessarily kept‘in the discharge of a 
duty imposed by law. 1969 Op. Att'y Gen. No. 69-89. 
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Provisions of section contemplate some excep- 
tion to the Public: Records Act, 14-3-1 “ate oe 1978 et seq. 
1963-64 Op. Att'y Gen. No. 64-19. 

Court opinions subject to inspection or copying. 
— The supreme court and the. court of appeals are re- 
quired to make available their current and past opinions 
to the public for inspection or for copying. 1979 Op. Att'y 
Gen. No. 79-14. 

All records which do not deal with physical or 
mental examinations or medical treatment of pa- 
tients are public: records. This type of record would in- 
clude payrolls, receipts:and disbursements, etc, Any re- 
cord which might fairly be called a record of examination 
of a patient or a record of medical treatment ofa patient of 
any institution is not a public record and need not’ be sub- 
mitted to public scrutiny. 1959-60 Op. Att'y Gen. No. 60- 
155. 

Data compiled from case histories. — Case histories 
furnished by attending physicians on individual patients 
from which mortality data is to be taken are confidential 
records, but the data compiled from such case histories 
where the individual identity is lost are not confidential. 
1959-60 Op. Att'y Gen. No. 59-158. 
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Workers' compensation claim files. — The workers! - 


compensation division maintains workers’ compensation 
claim files in the course of its statutory function of adjudi- 
cating claims filed by workers, which makes them public 
records within the meaning of state freedom of informa- 
tion laws. 1988 Op. Att'y Gen. 88-16. 

Medical records introduced into evidence. — To the 
extent any medical records that otherwise are exempt from 
disclosure are introduced into evidence during the course of 
a formal workers’ compensation hearing which is open to 
the public, such records lose their exempt status and may 
be inspected by the public. 1988 Op. Att'y Gen. No. 88-16; 

Records of state penitentiary are public records 
and should be made available for public inspection in ac- 
cordance with the provisions of this section. 1951-52 Op. 
Att'y Gen, No. 5342. 

Public school records. — Business records, expendi- 
tures, daily attendance records and permanent records of 
an individual student's grades kept by the public schools 
are public records. 1961-62 Op. Att'y Gen. No, 61-137. 

Public school records, — Any citizen of this state 
has a right to examine the public records of a school dis- 
trict when such records have been made a part of central 
records of such school district. This right to inspection is 
spelled out by statute, and the legislature has specified 
that the denial of such right of access is punishable as a 
misdemeanor. 1961-62 Op. Att'y Gen. No. 61-137. 

Instructional material used in public school. — Lo- 
cal school boards have no authority to prohibit citizens of the 
state from inspecting instructional material used in a public 
school within the district. 1988 Op. Att'y Gen. No. 88-37. 

Immunization records of school children are avail- 
able to the public, 1959-60 Op. Att'y Gen. No. 59-158. 

Names and addresses of teachers employed i in New 
Mexico school systems which are contained in lists com- 
piled by the department of education are public records, 
1969 Op. Att'y Gen, No. 69-89, 

Employee's file held. by state personnel office. — 
Personnel actions, supervisor's ratings, arrest records, 
letters of commendation or condemnation from the em- 
ploying agency, present employment history, the job ap- 
plication itself and educational history in an employee's 
file held by the state personnel office is a matter of public 
record, 1968 Op. Att'y Gen. No. 68-110. 

Salary information pertaining to state employee 


which is possessed by the state personnel office is a mat-, 


ter of public record, since the state personnel director is 
required by law to establish and maintain a roster for all 
state employees showing the employee's pay rate, 10-9-12 
NMSA 1978. 1968 Op. Att'y Gen. No. 68-110. 
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Job applicant's test score and position on eligibil- 
ity list under 10-9-13 NMSA 1978, possessed by the state 
personnel office, is a public record, 1968 Op. Att'y. Gen. 
No. 68-110. 

Minutes of board of bar examiners meet the re- 
quirements of the definition of public records, and, as 
such, are required under the common law adopted by this 
state and also by this section, as amended, to be public 
records and, as such, are subject to the inspection of the 
public. 1953-54 Op. Att'y Gen. No. 5933, 

Interstate stream commission. — Under the provi- 
sions of this section, any public records reflecting the work 
or action of the interstate stream commission are subject 
to public inspection. 1961-62 Op. Att'y Gen. No. 62-80. 

County fair board. — Since the legislature has spe- 
cifically granted counties the authority to conduct county 
fairs, a county fair board is an arm of the county and its 
records are county records which are subject to inspection 
as provided in this section and former 14-2-2. NMSA 1978. 
1964 Op. Att'y Gen. No. 64-109. 

Data of personal nature used in educating pupils 
not subject. — Such records or memoranda as may be 
kept by a teacher, or other schoo! official, for informational 
purposes on individual students, and which may contain 
data of a personal’ nature for use in assisting teachers or 
school personnel in educating pupils, do not fall within the 
classification of public records entitled to be scrutinized 
by the public. 1961-62 Op. Att'y Gen. No. 61-137. 

Temporary or partial grades or records kept by in- 
dividual teachers are not public ec tee 1961-62 Op. Att'y 
Gen, No. 61-137, 

Portions of applicant's file may be classified as 
confidential by state personnel board. — Not all re- 
cords kept by a public officer are public records. The state 
personnel board has, within statutory limits, a limited 
and. restricted right to classify certain portions of an ap- 
plicant's file as copfidential. Any portion which would be 
made available to the state only on a:confidential and re- 
stricted basis may be treated by the state personnel board 
as confidential. This right, however, should be narrowly 
and restrictively applied. 1968 Op. Att'y Gen. No. 68-110. 

Personnel file. — Under the rule-making authority 
of 10-9-10 and 10-9-13 NMSA 1978, the state personnel 
board has a limited and restricted right to classify as con- 
fidential;certain portions of an individual's personne! file 
which would not otherwise be made available to the state 
unless on a confidential or restricted basis. 1963-64 Op. 
Att'y Gen. No. 64-19. 

Medical history and employment history. solic- 
ited from applicant's previous employer for 10-9-13 
NMSA 1978 are not public records. 1968 Op. Att'y Gen. 
No. 68-110. 

Criminal complaints. — Complaints filed in J. P. (now 
magistrate) court by district attorney and sheriff's office 
do not constitute public records when the person com- 
plained against has not been arrested and is not subject to 
public inspection. 1947-48 Op. Att'y Gen. No. 5074. 

Information obtained under: Mental Health and 
Developmental Disabilities Code, — A district court 
clerk’ may not release the information identified. in 
43-1-19A NMSA 1978, governing disclosure under the 
Mental Health,.and Developmental Disabilities’ Code, 
without obtaining the consent of the person to whom that 
information pertains, 1988 Op. Att'y Gen. No. 88-75. 

Human services department records. — Since 
other statutory provisions are made for inspection of re- 
cords of the welfare department (now human services de- 
partment), they are open for inspection only in accordance 
with 27-2-35. 1947-48 Op. Att'y Gen. No, 5032. 

Law reviews. — For 1984-88 survey of New Mexico ad- 
ministrative law, 19 N.M.L. Rev. 575 (1990), 

For survey of 1988-89 Administrative Law, see 21 
N.M.L: Rey. 481 (1991). 
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Am. Jur. 2d, A.L.R. and C.J.S. references. — 37A 
Am. Jur. 2d Freedom of Information Acts § 1 et seq. 52 
Am. Jur. 2d Mandamus § 204; 66 Am. Jur. 2d Records and 
Recording Laws §§ 12 to 31. 

Enforceability by mandamus of right to inspect public 
records, 60.A.L.R. 1856, 169 A.L.R. 653. 

Right to inspect motor vehicle records, 84 A.L.R.2d 1261. 

Confidentiality of records as to recipients of public wel- 
fare, 54 A.L.R.38d 768. 

Payroll records of individual government employees as 
subject to disclosure to public, 100 A.L.R.3d 699. 

Validity, construction, and effect of state laws requiring 
public officials to protect confidentiality of income tax re- 
turns or information, 1 A.L.R.4th 959, 

What constitutes preliminary drafts or notes provided by 
or for state or local governmental agency, or intra-agency 
memorandums, exempt from disclosure or inspection under 
state freedom of information act, 26 A.L.R.4th 639. 

Patient's right to disclosure of his or her own medi- 
cal records under state freedom of information act, 26 
A.L.R.4th 701. ) 

What are "records" of agency which must: be made 
available under state freedom of information act, 27 
A.L.R.4th 680. 

What constitutes an agency subject to application of 
state freedom of information act, 27 A.L.R.4th 742. 

What constitutes "trade secrets" exempt from disclosure 
under state freedom of information act, 27 A.L.R.4th 7738. 

What constitutes legitimate research justifying inspec- 
tion of state or local public records not open to inspection 
by general public, 40 A.L.R.4th 333. 

State freedom of information act requests: right to re- 
ceive information in ‘particular medium or format, 86 
A.L.R.4th 786. 

Use of Freedom of Information Act (5 USCS § 552) as 
substitute for, or as means of, supplementing discovery 
procedures available to litigants in federal civil, criminal, 
or administrative proceedings, 57 A.L.R. Fed. 903. 
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What constitutes "confidential source" within Freedom 
of Information Act exemption permitting nondisclosure of 
identity of confidential source and, in specified instances, 
of confidential information furnished only by confidential 
source (5 USCS § 552(b)(7)(D)), 59 A.L.R. Fed. 550. 

Waiver by federal government agency as affecting 
agency's right to claim exemption from disclosure require- 
ments under the Freedom of Information te (5 USCS § 
552(b)), 67 A.L.R. Fed. 595. 

When are government records 'eimilar files" exempt 
from disclosure under Freedom of Information Act provi- 
sion (5 USCS § 552(b)(6)) exempting certain personnel, 
medical, and "similar" files, 106 A.L.R. Fed. 94. 

What constitutes "final opinion" or "order" of federal 
administrative agency required to be made available for 
public inspection and copying within meaning of 5 USCS 
§ 552(a)(2)(A), 114 A.L.R. Fed. 287. 

What: constitutes "trade secrets and commercial or fi- 
nancial information obtained from person and privileged 
or confidential," exempt from disclosure under Freedom of 
Information Act (5 USCS § 552 (b)(4)) (FOTIA), 139 A.L.R. 
Fed. 225. 

What are "records" of agency which must be made avail- 
able under Freedom of Information Act (5 USCA § 552(a) 
(3)), 153 A.L.R. Fed. 571. 

Actions brought under Freedom of Information Act, 5 
US.C.A. § 522 et seq. - supreme court cases, 167 A.L.R. 
Fed..545. 

What are interagency or intra-agency memorandums 
or letters exempt from disclosure under the Freedom of 
Information Act (5 U.S.C.A. § 552(b)), 168 A.L.R. Fed. 143. 

What constitutes "confidential source" within Freedom 
of Information Act exemption permitting nondisclosure of 
confidential source and, in some instances, of information 
furnished by confidential source (5 U.S.C.A, § 552(b)), 171 
A.L.R. Fed. 193. 

76 C.J.S. Records § 48 et seq. 


14-2-1.1. Personal identifier information. 


Protected personal identifier information contained in public records may be redacted by a pub- 
lic body before inspection or copying of a record. The presence of protected personal identifier 
information on a record does not exempt the record from inspection. Unredacted records that con- 
tain protected personal identifier information shall not be made available on publicly accessible 


websites operated by or managed on behalf of a public body. 


History: 1978 Comp., § 14-2-1.1, enacted by Laws 
2019, ch. 27, § 2. 

Effective dates. — Laws 2019, ch. 27 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


14-2-2. Repealed. 


Repeals. — Laws 1993, ch. 258, § 10 repealed 14-2-2 
NMSA 1978, as enacted by Laws 1947, ch. 180, § 2, requir- 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


opportunity and facilities for inspection, effective June 18, 
1993. For provisions of former section, see the 1992 NMSA 


ing officers having custody of certain records to provide 1978 on NMOneSource.com. 


14-2-2.1. Copies of public records furnished. 


When a copy of any public record is required by the veterans’ administration to be used in de- 
termining the eligibility of any person to participate in benefits made available by the veterans’ 
administration, the official custodian of such public record shall, without charge, provide the ap- 
plicant for such benefits, or any person acting on his behalf, or the authorized representative of the 
veterans’ administration, with a certified copy of such record. 


1050 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


14-2-3 


History: Laws 1979, ch. 23, § 1. 
ANNOTATIONS 


Am. Jur. 2d, ALL.R. and C.J.S. references. — 37A 
Am. Jur. 2d Freedom of Information Acts § 1 et seq. 66 Am. 
Jur, 2d Records and Recording Laws §§ 10, 12 to 15, 19. 


14-2-3. Repealed. 


Repeals, — Laws 1993, ch. 258, § 10 repealed 14-2-3 
NMSA 1978, as enacted by Laws 1947, ch. 130, § 3, provid- 
ing a remedy for citizens who have been refused the right 


INSPECTION OF PUBLIC RECORDS 


14-2-6 


Enforceability by mandamus of right to inspect public 
records, 60 A.L.R. 1356, 169 A.L.R. 653. 
76 C.J.S. Records § 48 et seq. 


provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com, For present. comparable provisions, 


see 14-2-11 NMSA 1978, 


to inspect any public record, effective June 18, 1993. For 


14-2-4, Short title. 
Chapter 14, Article 2 NMSA 1978 may be cited as the "Inspection of Public Records Act". 


History: Laws 1998, ch. 258, § 1. 


14-2-5. Purpose of act; declaration of public policy. 


Recognizing that a representative government is dependent upon an informed electorate, the in- 
tent of the legislature in enacting the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 
1978] is to ensure, and it is declared to be the public policy of this state, that all persons are entitled to 
the greatest possible information regarding the affairs of government and the official acts of public of- 
ficers and employees. It is the further intent of the legislature, and it is declared to be the public policy 
of this state, that to provide persons with such information is an essential function of a representative 
government and an integral part of the routine duties of public officers and employees. 


made public with the exception of certain confidential in- 
formation and except as otherwise provided by law. 1957- 
58 Op. Att'y Gen. No. 58-197. 


~ History: Laws 1998, ch. 258, § 2. 
ANNOTATIONS 


Purpose, and intent. — The legislature has clearly 
and unequivocally indicated that public records are to be 


14-2-6. Definitions. 


As used in the Inspection of Public Records Act: 

A. ."custodian" means any person responsible for the maintenance, care or keeping of a public 
body's public records, regardless of whether the records are in that person's actual physical cus- 
tody and control; 

B. "file format" means nine internal structure of an electronic file that defines the way it is 
stored and used; 

C. "inspect" means to review all public records that are not excluded i in Section 14-2-1 NMSA 
1978; 

D. "person" means any individual, corporation, partnership, firm, association or entity; 

_ HE. "protected personal identifier information" means: 
(1) all but the last four digits of a: 
(a) taxpayer identification number; 
(b) financial account number; or 
(c) . driver's license number; 
(2) all but the year of a person's date of birth; and 
(3) asocial security number; — 

F. "public body" means the executive, legislative and judicial Bee go of state and local gov- 

ernments and all advisory boards, commissions, committees, agencies or entities created by the 
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RECORDS, RULES, LEGAL NOTICES, OATHS 


14-2-6 


constitution or any branch of government that receives any public funding, including political sub- 
divisions, special taxing districts, school districts and institutions of higher education; 


G. 


"public records" means all documents, papers, letters, books, maps, tapes, photographs, re- 


cordings and other materials, regardless of physical form or characteristics, that are used, cre- 
ated, received, maintained or held. by or on behalf of any public body and relate to public business, 
whether or not the records are required by law to be created or maintained; and 


ite 


History: Laws 1993, ch. 258, § 3; 2011, ch. 134, § 
2011, ch. 181, § 1;':2011, ch. 182, § 1; 2013, ch. 117, § 
2018, ch, 214, § 2; 2018, ch. 61, § 1. 

The 2018 amendnient, affective May 16, 2018, added 
the definition of "trade secret" as used in the Inspection of 
Public Records Act; and added Subsection H. 

The 2013 amendment, effective June 14, 2018, added 
the definition of "protected personal identifier informa- 
tion", and relettered the succeeding subsections. 

The 2011 amendment, effective June 17, 2011, added 
the definition of "file format" in Subsection B; and relet- 
tered the succeeding subsections accordingly. 


ANNOTATIONS 


A private actor that contracts with a governmen- 
tal entity to perform a public function is subject to 
the Inspection of Public Records Act. State ex rel. 
Toomey v. City of Truth or Consequences, 2012-N MCA-104, 
287 P.3d 364. 

Factors to determine whether a private entity is 
subject to the Inspection of Public Records Act. — 
Courts should consider the following factors in deciding 
whether private entities are subject to the Inspection of 


° 
’ 
° 
3 


"trade secret" means trade secret as defined in Subsection D of Section 57-3A-2 NMSA.1978. 


behalf of the municipality in its role as the access channel 
operational organization, and the recordings of city com- 
mission meetings made by the private entity were public 
records subject to inspection. State ex rel. Toomey v. City 
of Truth or Consequences, 2012-NMCA-104, 287 P.3d 364, 

Settlement agreement documents were public 
records. — Where respondent, a private prison. medical 
services provider that provided contracted healthcare ser- 
vices for the New Mexico corrections department (NMCD), 
negotiated and settled at least fifty-nine civil claims al- 
leging instances of improper care and/or sexual assault 
of inmates, and where petitioners submitted written re- 
quests pursuant to the Inspection of Public Records Act 
seeking all settlement documents involving respondent in 
its role as medical services contractor for NMCD, the dis- 


‘trict court did not err in issuing a writ of mandamus or- 


Public Records Act: (1) the level of public funding; (2) com- . 


mingling of funds; (3) whether the activity was conducted 
on publicly owned property; (4) whether the services con- 
tracted for are an integral part of the agency's chosen 
decision-making process; (5) whether the private entity is 
performing a governmental. function or a function which 
the public agency otherwise would perform; (6) the extent 
of the public agency's involvement with, regulation of, or 
control over the private entity; (7) whether the private 
entity was created by the public agency; (8) whether the 
public agency has a substantial financial interest in the 
private entity; and (9) for whose benefit the private entity 
is functioning. State ex rel. Toomey v. City of Truth or Con- 
sequences, 2012-NMCA-104, 287 P.3d 364. 

A private entity was subject to the Inspection 
of Public Records Act. — Where the municipality ac- 
quired a public access channel and adopted an ordinance 
that required the municipality to’ be responsible for man- 
agement of the access channel and to adopt rules, regula- 
tions and procedures for the use of the access channel; the 
municipality contracted with a private entity to operate 
the access channel; the operation agreement required the 
private entity to operate the access channel in a manner 
that was consistent with the ordinance; the municipality 
funded the private entity with an annual grant that was 
released to the private entity when it gave the municipal: 
ity an annual activity plan and budget; the private entity 
was required to account for how the funds were spent; for 
a nominal rent, the municipality leased the basement of 
the municipal civic center to the private entity to use as 
the public access television center; the municipality had 
the right to terminate the operating agreement without 
cause; the operating agreement identified the private 


entity as an independent contractor and stated that 'no 


principal or agent relationship existed between the mu- 
nicipality and the private entity; and the municipality de- 
nied plaintiff's request for recordings of city commission 
meetings that the private entity had recorded and played 
on the access channel, the private entity was acting on 
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dering respondent to produce the settlement agreements 
and pay petitioners’ reasonable attorney fees, because the 
settlement agreements were created as a result of respon- 
dent's public function acting on behalf of NMCD. Third- 
party settlement agreements resulting from medical care 
provided under a contract with the state are public docu- 
ments subject to disclosure. N.M. Found. for Open Gov't v. 
Corizon Health, 2020-NMCA-014, cert. denied. 
Definition of "public records" in Public Records Act 
(14-8-1 to 14-3-16 NMSA 1978) does ‘not apply to sec- 
tion, the Inspection of Public Records Act. State ex rel. New- 
some v. Alarid, 1977-NMSC-076, 90 N.M. 790, 568 P.2d 1236. 
"Relate to public business" construed. — Where 
plaintiff submitted an IPRA request to the New Mexico de- 
partment of game and fish (NMDGF) seeking the names and 
email address given by all applicants for hunting licenses 
in 2015 and 2016, which NMDGF determined amounted to 
over 300,000 entries, and where NMDGF concluded that 
plaintiffs request sought personal identifier information 
that did not constitute a public record subject to disclo- 
sure and agreed to produce only the applicants' names, the 
district court did not err in granting plaintiff's motion for 
summary judgment because IPRA's definition of "relating 
to public business" means that the requested records are 
connected te governmental affairs or official actions. by or 
on behalf of public bodies, and therefore the email addresses 
NMDGF collected in connection with its licensing system 
constitute public records that are subject to disclosure. 
Dunn v. N.M. Dep't of Game & Fish, 2020-NMCA-026; 
Faculty salary matters are not public records until 
the culmination of the contract between the board and the 
individual; thought processes, or the offer of a contract, 
are not, such a public record as.would require public in- 
spection, so that the right to inspect records of the board 
of regents of a state university on the subject of salary con- 
tract negotiations before the task was completed should 
be denied. Sanchez v, Board of Regents, 1971-NMSC-065, 
82 N.M. 672, 486 P.2d 608, 
Term "public records" is intended to include all pa- 
pers or memoranda in the possession of public officers 


* which are required by law to be kept; by them. 1966 Op. 


Att'y Gen. No, 66-131, 

Public records. — Elements essential to constitute a 
public record are that it be made by a public officer and 
that the officer be authorized by law to make it. 1963-64 
Op. Att'y Gen. No. 63-55. 
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14-2-7. Designation of custodian; duties. 


Each public body shall designate at least one custodian of public records who shall: 

A. receive requests, including electronic mail or facsimile, to inspect public records; 

B. respond to requests in the same medium, electronic or paper, in which the request was made 
in addition to any other medium that the custodian deems ‘appropriate; 

C. provide proper and reasonable opportunities to inspect public records; 

D. provide reasonable facilities to make or furnish copies of the public records during usual 


business hours; and 


E. postin a conspicuous location at the administrative office and on the publicly accessible web 


site, if any, of each public body a notice describing: 


(1) the right of a person to inspect a public body's records; 
(2) procedures for requesting inspection of public records, including the contact informa- 


tion for the custodian of public records; 


(3) procedures for requesting copies of public records; 
(4) reasonable fees for copying public records; and 
(5) the responsibility of a public body to make available public records for inspection. 


History: Laws 1998, ch. 258, § 4; 2001, ch. 204, § 1; 
2011, ch. 182, § 2. 

The 2011 amendment, effective June 17, 2011, in 
Subsection A, after "receive requests" added "including 
electronic mail or facsimile"; added Subsection B and 
relettered succeeding subsections; in Subsection H, after 
"administrative office", added "and on the publicly acces- 
sible web site, if any"; and in Subsection E(2), added "in- 
cluding the contact information for the custodian of public 
records" at the end of the sentence. 

The 2001 amendment, effective June 15, 2001, added 
Subsection D. 


department of public health (now setictacy of health) are, 
in some instances, not open to public inspection, and the 
duty of the custodian of those records, to wit, the director 
of public health (now secretary), in the maintenance of the 
secrecy of those records would prohibit him, the governor 
or any other person from transferring the duty as custo- 
dian of the records to any other person. 1953-54 Op. Att'y 
Gen. No, 5943. 

Am. Jur. 2d, A.L.R. and C.J.S,; references. — 37A 
Am. Jur. 2d Freedom of Information Acts § 1 et seq. 

What are "records" of agency which must be made avail- 


able under Freedom of Information Act (6 USCA § 552(a) 


OTATIONS (3)), 153 A.L.R. Fed, 571. 


Transferring duty as custodian prohibited. — By 
reason of this section, the records of the director of the 


14-2-8. Procedure for requesting records. 


A. Any person wishing to inspect public records may submit an oral or written request to the 
custodian. However, the procedures set forth in this section shall be in response to a written re- 
quest. The failure to respond to an oral request shall not subject the custodian to any penalty. 

B. Nothing in the Inspection of Public Records Act shall be construed to require a DBbITC body 
to create a public record. © 

C. A written request shall provide the name, address and telephone number of the person 
seeking access to the records and shall identify the records sought with reasonable particularity. 
No person requesting records shall be required to state the reason for inspecting the records. 

D. A custodian receiving a written request shall permit the inspection immediately or as soon 
as is practicable under the circumstances, but not later than fifteen days after receiving a written 
request. If the inspection is not permitted within three business days, the custodian shall explain 
in writing when the records will be available for inspection or when the public body will respond 
to the request. The three-day period shall not begin until the written request is delivered to the 
office of the custodian. 

EK. In the event that a written request is not made to the custodian having possession of or 
responsibility for the public records requested, the person receiving the request shall promptly 
forward the request to the custodian of the requested public records, if known, and notify the re- 
quester. The notification to the requester shall state the reason for the absence of the records from 
that person's custody or control, the records location and the name and address of the custodian. 

F.. For the purposes of this section, "written request" includes an electronic communication, 
including email or facsimile; provided that the request complies with the requirements of Subsec- 
tion C of this section. 
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History: Laws 1993, ch. 258, § 5; 2009, ch. 75, § 1. +,» the APD records custodian with the request for public re- 
The 2009 amendment, effective June 19, 2009, added cords, the e-mail documenting the records request did not 
Subsection F. convert the oral request for public records into a written 
request for public records subjecting the records custo- 

ANNOTATIONS dian to penalties pursuant to this section. Holland v. City 


of Albuquerque, 2015-NMCA-014, 
Am. Jur. 2d, A.L.R. and C.J. Ss. references. — 87A 
Am. Jur, 2d Figedont of Information Acts § 414 et seq. 
What are "records" of agency which must be made avail- 
able under Freedom of Information Act (5 USCA § 552(a) 
(3)), 153 A.L.R. Fed. 571. 


Documenting an oral request for public records 
does not convert an oral request. into a written re- 
quest for purposes of the Inspection of Public Re- 
cords Act. — Where news reporter orally requested po- 
lice lapel videos from the Albuquerque Police Department 
(APD), and where APD public information officer e-mailed 


+ 


14-2-9. Procedure for inspection. 


A. Requested public records containing information that is exempt and oman from disclo- 
sure shall be separated by the custodian prior to inspection, and the nonexempt information shall 
be made available for inspection. If necessary to preserve the integrity of computer data or the 
confidentiality of exempt information contained in a database, a partial printout of data contain- 
ing public records or information may. be furnished in lieu of an entire database. Exempt informa- 
tion in an electronic document shall be removed along with the corresponding metadata prior to 
disclosure by utilizing methods or redaction tools that prevent the recovery of exempt information 
from a redacted electronic document. 

B. A custodian shall provide a copy of a public record in electronic format if the public record 
is available in electronic format and an electronic copy is specifically requested. However, a cus- 
todian is only required to provide the electronic record in the file format in which it exists at the 
time of the request. ! ' | 

C. Acustodian: 

(1) may charge reasonable fees for copying the public poe aie unless a different fee is oth- 
erwise prescribed by law; 

(2) shall not charge fees in excess of one dollar ($1.00) per printed page for documents 
eleven inches by seventeen inches in size or smaller; | 

(3) may charge the actual costs associated with downloading copies of public records to a 
computer disk or storage device, including the actual cost of the computer disk or storage device; 

(4) may charge the actual costs associated with transmitting copies of public records by 
mail, electronic mail or facsimile; 

(5) may require advance payment of the fees. before making copies of public records; 

(6) shall not charge a fee for the cost of determining whether any public record is subject 
to disclosure; and 

- (7) . shall provide a receipt, upon request. 

D. Nothing in this section regarding the provision of public data in electronic format shall limit 
the ability of the custodian to engage in the sale of data as authorized by Sections 14-3-15.1 and 
14-3-18 NMSA 1978, including imposing reasonable restrictions on the use of the database and 
the payment of a royalty or other consideration. 


History: Laws 1993, ch, 258, § 6; 2011, ch. 181, § 2; to their use, reasonable regulations as to appropriate times 


2011, ch. 182, § 3; 2013, ch. 117, § 2. when and places where they may be inspected and copied 
The 2013 amendinent effective April 2, 2013, ex- and such reasonable supervision by the custodian thereof 
panded the authority. to sell data; and in Subsection.D, . as may be necessary for their safety and as will secure 
after "Sections 14-3-15,1", added "and 14-3-18", equal opportunity for all to inspect and copy them. Ortiz 
The 2011 amendment, effective June 17, 2011.added v. Jaramillo, 1971-NMSC-041, 82 N.M. 445, 483 P.2d 500. 
the last sentence in Subsection A; added Subsection B Recording Act governs real property records re- 
and relettered the succeeding subsection; in Subsection C, quest. — Where plaintiff corporation sought all of Lea coun- 
added Subparagraphs (3) and (4), and renumbered the suc- ty's real property image and index records, the production 
ceeding subparagraphs; and added a new Subsection D. provisions of the Recording Act, 14-8-1 to -17 NMSA 1978, 
rather than those of the Inspection of Public Records Act 
_, ANNOTATIONS | (IPRA), 14-2-1 to -12 NMSA 1978, governed the county's ob- 
Right subject to reasonable restrictions ond dondi- ligation in responding to plaintiff's records request, because 
tions. — The right to inspect public records commonly car- IPRA creates a records inspection scheme of general appli- 
ries with it the right to make copies thereof, subject, how- cation granting, with various exceptions, a right to inspect 
ever, to reasonable restrictions and conditions imposed as public records of this state, and the Recording Act more 


specifically provides a mechanism by which prospective 


1054 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


14-2-10 


purchasers can examine real property records, and places on 
county clerks associated duties to make these records avail- 


able and searchable for the public. TexasFile LLC v. Board 


of Cty. Comm'rs of Lea Cty., 2019-NMCA-038, cert. denied. » 
There is not a blanket exception from inspection 
for law enforcement records relating to an ongoing 


criminal investigation. — Where plaintiff sent a writ- | 


ten request to the department of public safety (DPS) pur- 
suant to IPRA for various records relating to the shooting 
death of his brother, and where DPS produced a primary 
incident report, the personnel records of one of the offi- 
cers involved, and one subpoena, but denied production 
of all other pertinent records in its possession, claiming 
that the release of the requested information posed a de- 
monstrable and serious threat to an ongoing criminal in- 
vestigation and that the FBI asked DPS to withhold the 
records in order to maintain the integrity of its investiga- 
tion, the district court erred in denying plaintiff's motion 
for summary judgment and in granting DPS's motion for 
summary judgment, because § 14-2-1 NMSA 1978 does 
not create a blanket exception from inspection of law en- 
forcement records relating to an ongoing criminal investi- 
gation, and DPS did not present evidence that any specific 
records that it refused to produce revealed confidential 
sources, methods, information or individuals accused but 
not charged with a crime, nor did DPS present any evi- 
dence that it reviewed the requested records to separate 
the exempt from nonexempt information, or that it pro- 
vided any nonexempt information existing within records 
containing exempt information. Jones‘v. N.M» Dep't of 
Public Safety, 2020-NMSC-013, rev'g No. A-1-CA- 35120, 
mem. op. (May 10,2018) (non-precedential). 

Right to make copies. — The right to inspect or ex- 
amine public records commonly ‘includes the right. of 
making copies thereof as the right to:inspect would be 


INSPECTION OF PUBLIC RECORDS 


14-2-11 


valueless without ‘this correlative right. 1959-60 Op. Att'y 
Gen. No. 59-170, 

It is permissible for an individual or a company such as 
an abstractor to photocopy voter registrations in the of- 
fices of the county clerks so: long as adequate precautions 
are taken to insure the integrity of the records and to pre- 
serve their availability for inspection by others, 1959-60 
Op. Att'y Gen. No. 59-170. 

Charges not to be imposed. — A charge of $25.00 per 
month may not be imposed by counties upon abstract and 


title companies for such facilities as lights, telephone and 


janitorial services to reimburse the counties therefor in 
connection with abstract and title companies inspecting 
and copying public records, because this practice amounts 
to a denial of the right to inspect records. 1957-58 Op. 
Att'y Gen. No. 57-102. 

Public's right to inspection is not absolute. 1969 
Op. Att'y Gen. No, 69-89. 

Court opinions subject to inspection or copying. — 
The supreme court and the court of appeals are required to 
make available their current and past opinions to the public 
for inspection or for copying. 1979 Op. Att'y Gen. No. 79-14. 

Reimbursement or other consideration to courts 
for copying costs. — The supreme court and the court of 
appeals should require reasonable reimbursement for the 
costs incurred by them for copying opinions for the public 
or for retrieving their opinions for inspection. However, 
such a charge need not be made in those cases in which 
the courts receive some other form of consideration in re- 
turn for supplying their opinions to private individuals or 
enterprises. 1979 Op. Att'y Gen. No. 79-14. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 37A 
Am, Jur. 2d‘Freedom of Information Acts § 434 et seq. 

What are "records" of agency which must be made avail- 
able underFreedom of Information Act (5 USCA § 552(a) 
(3)), 153 A.L.R. Fed. 571. 


14-2-10. Procedure for excessively burdensome or broad requests. 


If a custodian determines that a written request is excessively burdensome or broad; an addi- 
tional reasonable period of time shall be allowed to comply with the request. The custodian shall 
provide written notification to the.requester within fifteen days of receipt of the request that addi- 
tional time will be needed to respond to the written request. The requester may deem the request 
denied and may pursue the remedies available pursuant to the Inspection of Public Records Act if 


the custodian does not Permit the records to be inspected in a seaonahle period of time. 


History: Laws 1998, ch. 258, § 7. 
ANNOTATIONS 


Custodian may make reasonable restrictions and 
conditions on access. — Fact that request for inspec- 
tion would pose an extreme burden on personnel. office 
of state university was not a legitimate reason, by itself, 
for failure to make records available for inspection or for 


and conditions on access to me records. Remonable regu- 
lations could be made as to times when and places where 
they may be inspected or copied, and custodian could in- 
sist upon reasonable supervision for the safekeeping of the 
records. State ex rel. Newsome v. Alarid, 1977-NMSC-076, 
90 N.M. 790, 568 P.2d 1236. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 37A 
Am. Jur. 2d Freedom of Information Acts § 425 et seq. 


copying, but custodian could make reasonable restrictions 


14-2-11. Procedure for denied requests. 


_A. Unless a written request has been determined to be excessively burdensome or broad, a 
written request for inspection of public records that has not been permitted within fifteen days 
of receipt by the office of the custodian may be deemed denied. The person requesting the public 
records may pursue the remedies provided in the Inspection of Public Records Act. 

B.. If a written request has been denied, the custodian shall provide the requester with a writ- 
ten explanation of the denial. The written denial shall; 
(1) describe the records sought; 
(2) set forth the names and titles or positions of each person responsible for the dential; and 
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14-2-11 — 


(3) ° be delivered or mailed to the person requesting the records within fifteen days after 


the request for inspection was received. 


C. Acustodian who does not deliver or mail a written explanation of denial within fifteen days 
after receipt of'a written request for inspection is subject to an action to enforce the provisions of 
the Inspection of Public Records Act and the requester may be awarded damages. Damages shall: 

(1) be awarded if the failure to provide a timely explanation of denial is determined to be 


unreasonable; 


(2) not exceed one hundred Aatiaie ($100) per day; 


sued; and 


(3).. accrue from.the day the public body is in noncompliance until a written denial is is- 


(4) be payable from the funds of the public body. 


History: Laws 1998, ch. 258, § 8. 


ANNOTATIONS 


In camera review. — When a public entity seeks to 
withhold public records, in camera review is most ef- 
ficient, if not imperative. The public entity must. desig- 
nate the sealed records for review by the court. Board of 
Comm'rs v. Las Cruces Sun-News, 2003-NMCA-102, 134 
N.M; 283, 76 P.3d 36, 

County not permitted to circumvent established 
procedure of in camera review. — Where a county 
sought to circumvent the procedure outlined in State ex 
rel, Newsome v. Alarid, 1977-NMSC-076, 90 N.M. 790, 568 
P.2d 1236, for in camera review of disputed documents by 
filing a motion for a protective order and asserting to the 
district court that it could only consider the settlement 
records if the motion for protective order was granted, the 
county's decision to bypass established procedure effec- 
tively obstructed full review by the district court and the 
court of appeals and the district court did not abuse its dis- 
cretion in denying the motion for protective order. Board 
of Comm'rs v. Las, Cruces: Sun-News, 2003-NMCA-102, 
134 N.M. 288, 76 P.3d 36. 

The threshold requirements for an in camera in- 
spection are that the custodian of the records must first 
determine whether the person requesting disclosure is a 
citizen and whether the request is for a lawful purpose; 
second, the custodian must justify why the records should 
not be furnished. State ex rel. Blanchard v., City Comm'rs, 
1988-NMCA-008, 106 N.M. 769, 750 P.2d 469. 

Justification for refusing to release records. — 
Fact that information was obtained under a promise of 
confidentiality, standing alone, would not suffice to pre- 
clude disclosure. The promise would have to coincide with 
reasonable justification, based on public policy, for refus- 
ing to release the records, Furthermore, the justification 
would have to be articulated by the custodian for the re- 
cord. State ex rel. Newsome v. Alarid, 1977-NMSC-076, 90 
N.M. 790, 568 P.2d 1236. 

Duty of custodian to determine whether infor- 
mation can be justifiably withheld, — There may be 
circumstances under which the information contained in 
the record can be justifiably withheld. The custodian has 


the initial duty to make this determination as to each re-, 


cord requested. He must first determine that the person — 


requesting access is a citizen and that he is requesting the 
information for a lawful purpose. The burden is upon the 
custodian to justify why the records sought to be exam- 
ined should not be furnished. It shall then be the court's 
_ duty to determine whether the explanation of the custo- 
dian is reasonable and to weigh the benefits to be derived 
from nondisclosure against the harm which may result if 
the records are not made available. State ex rel. Newsome 
v. Alarid, 1977-NMSC-076, 90 N.M. 790, 568 P.2d 1236. 
Denial of request to review applications for po- 
sition of city manager. — A municipality's denial of a 
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request to inspect applications received by the munici- 
pality for the position of city manager on the grounds 
that disclosure of the applications would deter potential 
applicants and reduce the quality and scope of the ap- 
plicant pool was insufficient, under the rule of reason, to 
outweigh the public's interest/in disclosure. City of Farm- 
ington v. The Daily Times, 2009-NMCA-057, 146 N.M. 349, 
210 P.3d 246, 

The Inspection of Public Records Act provides 
for two separate remedies. — This section and 14-2-12 
NMSA 1978 create separate remedies depending on the 
stage of the Inspection of Public Records Act (IPRA) re- 
quest. This section requires a public entity to respond to a 
records request within fifteen days unless the request has 
been determined to be excessively burdensome or broad, 
If the request is denied, the custodian shall provide the 
requester with a written explanation of the denial. It is 
when the custodian fails to respond to a request or de- 
liver a written explanation of the denial that the public 
entity is subject to damages pursuant to this section. The 
enforcement and damages provisions of 14-2-12 NMSA 
1978 apply in an action for the post-denial enforcement 
of the IPRA request. Faber v, King, 2015-NMSC-015, rev'g 
2013-NMCA-080, 306 P.3d 519. 

Where the attorney general's office received a request 
for public records pursuant to the Inspection of Public 
Records Act (IPRA) and denied the request the next day, 
damages pursuant to this section were not applicable 
because the attorney general's office timely answered 
the request with a denial by following the denial proce- 
dures set out in this section. When the district court held 
that the attorney general's office wrongfully withheld 
the public records, the enforcement and damages provi- 
sions of 14-2-12(D) NMSA 1978 applied. Faber v. King, 
2015-NMSC-015, rev'g 2013-NMCA-080, 306 P.3d 519, 

Separate remedies distinguished. — Section 14-2-11 
NMSA 1978 is focused on deterring nonresponsiveness and 
noncompliance by public bodies in the first instance, while 
14-2-12 NMSA 1978 is focused on making whole a person 
who, believing his or her right of inspection has been im- 
permissibly denied, brings a successful enforcement action, 
Britton v. Office of the Att'y Gen., 2019-NMCA-002. ~ 

Incomplete or inadequate responses to IPRA re- 
quests. — Where plaintiff made a request for documents 
from the Attorney General's Office (AGO) pursuant to the 
Inspection of Public Records Act, §§ 14-2-1 to -12 NMSA 
1978, and where the AGO incompletely and inadequately 
responded to the request, the district court erred in con- 
cluding that plaintiffs action is exclusively one that 
proceeds under 14-2-12 NMSA 1978 and limiting the 
damages plaintiff can recover to actual damages under 
Subsection D of that provision, because a public body that 
permits only partial inspection, that is inspection of some 
but not all nonexempt responsive records, has not com- 
plied with its obligation to provide the greatest possible 
information regarding the affairs of government. Britton 
v. Office of the Att'y Gen., 2019-NMCA-002. 
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Remedy for inadequate response to IPRA re- damages under Subsection D of that provision, because 
quest. — Where plaintiff made a request for documents the AGO's failure to either produce for inspection or de- 
from the Attorney General's Office (AGO) pursuant to the liver or mail a written explanation of denial regarding the 
Inspection of Public Records Act, §§ 14-2-1 to -12 NMSA 350 documents is the type of wrong that 14-2-11 NMSA 
1978, and where the AGO failed to permit inspection of 1978's statutory penalty seeks to remedy. Britton v. Office 
approximately 350 records that were responsive to plain- of the Att'y Gen., 2019-NMCA-002. 
tiffs request and for which no claim of exemption was Am. Jur. 2d, A.L.R. and C.J.S. references. — 37A 
ever asserted or written explanation of denial issued, the Am. Jur, 2d Freedom of Information Acts § 448 et seq. 
district court erred in concluding that plaintiff's action is What are "records" of agency which must be made avail- 
exclusively one that proceeds under 14-2-12 NMSA 1978 able under Freedom of Information Act (6 USCA § 552(a) 


and limiting the damages plaintiff can recover to actual (3)), 158 A.L.R. Fed, 571, 


14-2-12. Enforcement. 


A. An action to enforce the Inspection of Public Records Act may be brought by: 
(1) the attorney general or the district attorney in the county of jurisdiction; or 
(2). a person whose written request has been denied. 
B. A district court may issue a writ of mandamus or order an injunction or other appropriate 
remedy to enforce the provisions of the Inspection of Public Records Act. 
C, The exhaustion of administrative remedies shall not be required prior to bringing any ac- 
tion to enforce the procedures of the Inspection of Public Records Act. 
D. The court shall award damages, costs and reasonable attorneys' fees to any person whose 
written request has been denied and is successful in a court action to enkorcg the provisions of the 
~it speeo of Public Records Act. 


History; Laws 1998, ch. 258,§9. hh Where a.law firm made a request to.inspect public re- 

,; ark cords on behalf of plaintiff; the request included the law 

ANNOTATIONS firm's name, address, and telephone number; and the re- 

quest did not disclose the fact that the request was be- 

_A district court. is without constitutional juris- ing made on behalf of plaintiff, plaintiff had standing to 
diction to enforce an IPRA action against another enforce the public records request that it made through 
court of equal or superior jurisdiction. — In a super- the law firm, San Juan Agric. Water Users Ass'n v. KNME- 


intending control proceeding arising from an Inspection of TV, 2011-NMSC-011, 150 N.M. 64, 257 P.3d 884, rev'g 
Public Records Act. (IPRA) action filed in the fifth judicial 2010-NMCA-012, 147 N.M. 648, 227 P.3d 612. 


district court (district court), where the real party in in- A person who has not, requested public records, 
terest, a party to a civil case in the first judicial district either personally or through an agent, does not have 
court, sought to inspect email communications related to standing to seek judicial enforcement of the Inspection of 
a draft copy of a preliminary injunction order that a first Public Records Act. San Juan Agric. Water Users Ass'n v. 
judicial district.court judge (judge) had been preparing KNME.-TV, 2011-NMSC-011, 150 N.M. 64, 257 P.3d 884, 
for issuance in the underlying civil case and the contents aff'g 2010-NMCA-012, 147 N.M. 643, 227 P.3d 612, 
of a personal election Facebook page maintained by the Undisclosed principal has no standing. — Where a 
judge, not only did the enforcement action fail to name law firm made an inspection request for records relating 
the proper defendant, because the designated records cus- to a news documentary program and the request failed to 
todian is the only official who is assigned IPRA compli- disclose that the law firm was making the request as.at- 
ance duties, but because the action was a coercive judg- torney for or agent of plaintiffs, plaintiffs lacked standing 
ment ordering production under IPRA, the fifth judicial to enforce the Inspection of Public Records Act. San Juan 
district court had no.constitutional jurisdiction to litigate Agric. Water Users Ass'n v. KNME-TV, 2010-NMCA-012, 
any aspect of an IPRA enforcement action against the 147 N.M. 648, 227 P.3d 612, aff'd in part, rev'd in part, 
first judicial district court, because Article VI, Section 13 2011-NMSC-011, 150 N.M, 64, 257 P.3d 884. 
of the New Mexico constitution prohibits a district court Individuals who do not request access to docu- 
from issuing writs of mandamus or injunction directed to ments cannot enforce a denial of a records request by 
judges or courts of equal or superior iuniegchion. Pacheco another individual. San Juan Agric, Water Users Ass'n v. 
v. Hudson, 2018-NMSC-022. KNME.TV, 2010-NMCA-012,.147 N.M. 643, 227 P.3d 612, 
An undisclosed principal cannot, as a plaintiff in an aff'd in part, rev'd in part, 2011-NMSC- O11, 150 N.M. 64, 
enforcement action, enforce a denial of records requested 257 P.3d 884. 
by its agent, San Juan Agric. Water Users Ass'n v. KNME- Citizen must follow court-ordered arrangement 
TV, 2010-NMCA-012, 147 N.M. 643, 227 P.3d 612, aff'd in to inspect records. — When a citizen enforces this sec- 
part, rev'd in part, 2011-NMSC-011, 150 N.M. 64, 257 P.3d tion through an action to compel production of documents, 
884, the citizen must comply with the court-ordered arrange- 
Undisclosed principal. — A principal, whether ments for.inspection. Newsome v. Farer, 1985-NMSC-096, 
disclosed or not, can delegate the function of request- 103 N.M. 415, 708 P.2d 327. 
ing public records to an agent, such as the principal's Protective order precludes disclosure of records. 
attorney, and either the agent or the principal, even if — Where plaintiff was a petitioner in a domestic rela- 
previously unknown to the public records custodian, can tions matter in district court that involved his ten-year-old 
enforce the request if it is denied. San Juan Agric. Water child, and where, on plaintiffs motion, the district court 
Users Ass'n v. KNME.-TV, 2011-NMSC-011, 150 N.M. 64, appointed defendant as guardian ad litem to the child, 
257 P.3d 884, rev'g 2010-NMCA-012, 147 N.M. 643, 227 and where plaintiff served defendant with a discovery 
P.3d 612. request seeking all correspondence received or produced 
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with either party or any other person in relation to the 
domestic relations case, and where the district court is- 
‘sued a protective order stating that defendant was not 
required to respond to plaintiff's request for production, 
prompting plaintiff to request from defendant andthe des- 
ignated custodian of records in the district court, pursu- 
ant to the Inspection of Public Records Act, 14-2-1 to -12 
NMSA 1978, to produce all records of communications sent 
or received in any form in the domestic relations case, the 
district court did not err in granting summary judgment 
in favor of defendant, because the protective order barred 
disclosure of the requested records to plaintiff, and persons 
subject to an injunctive order issued by a court with juris- 
diction are expected to obey that decree until it is modified 
or reversed, even if they have proper grounds to object to 
the order. Dunn v. Brandt, 2019-NMCA-061, 

Successful action to enforce is. prerequisite for 
damages. — It is only in the event that a court action 
is brought to enforce the Inspection of Public Records Act 
that .a plaintiff may be awarded mandatory costs, fees, 
and damages, and then only if the plaintiff is successful in 
that action. Derringer v. State, 2003-NMCA-073, 1383 N.M. 
721, 68 P.3d 961, cert. denied, 1383 N.M. 727, 69 P.3d 237. 

Successful litigation interpreted, —. Where) the 
secretary of state's office did not fully comply with an in- 
spection of public records request, claiming that its late 
production of records to plaintiff cannot constitute suc- 
cess under the Inspection of Public Records Act (IPRA) 
because plaintiff already had possession of the records at 
the time the litigation was filed, and as a result, the sec- 
retary of state's‘office did not withhold or deny plaintiff 
access to the records, the’district court did ‘not abuse its 
discretion in awarding attorney's fees because IPRA does 
not include prior possession as a legitimate ground for 
withholding public documents, and the fact that plain- 
tiffs litigation secured the production of the denied re- 
sponsive public records, the litigation was "successful" 
as that word is used in IPRA. ACLU of New Mexico v. 
Duran, 2016-NMCA-068. 

Reasonable attorney's fees. — Where the secretary 
of state's office did not fully comply with an inspection of 
public records request, claiming that its late production 
of records to plaintiff cannot constitute success under the 
Inspection of Public Records Act (IPRA) because plaintiff 
already had possession of the records at the time the liti- 
gation was filed, and as a result, did not withhold or deny 
plaintiff access to the records, the’district court's award of 
attorney's fees was not an abuse of discretion because fees 
incurred in obtaining documents from a state agency are 
prima facie reasonable, and when ‘withheld records are 
subsequently revealed and determined to be responsive, 
those records may become the basis for an award of at- 
torney's fees in IPRA litigation. ACLU of New Mexico v., 
Duran, 2016-NMCA-063. 

No action for damages after compliance. — The In- 
spection of Public Records Act does not provide for damages 
pursuant to an action brought after a public body has com- 
plied with the act. Derringer v. State, 2003-NMCA-078, 133 
N.M. 721, 68 P.3d 961,'cert. denied, 183 N.M. 727, 69 P.3d 237, 

Indefinite delay as denial. — Under the Inspection of 
Public Records Act's enforcement provision, there is no dis- 
tinction between a denial and an indefinite delay, Board of 
Comm'rs v. Las Cruces Sun sNetwe, 2003-NMCA- 102, 184 
N.M. 283, 76 P.3d 36.: 

The Inspection of Public Records Act provides for 
two separate remedies. — Section 14-2-11 NMSA 1978 
and this section create separate remedies depending on 
the stage of the Inspection of Public Records Act (IPRA) re- 
quest. Section 14-2-11 NMSA 1978 requires a public entity 
to respond to a records request within fifteen days unless 
the request has been determined to be excessively bur- 
densome or broad. If the request is denied, the custodian 
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shall. provide the requester with a written explanation of 
the denial. It is when the custodian fails to respond to a 
request or deliver a written explanation of the denial that 
the public entity is subject to damages pursuant to 14-2-11 
NMSA 1978. The enforcement and damages provisions of 
this section apply in an‘action for the post-denial enforce- 
ment of the IPRA request. Faber v. King, 2015-NMSC- uns, 
rev 'g 2013-NMCA-080, 306 P.3d 519. © 

Where the attorney general's office rereivad a request 
for public records pursuant to the Inspection of Public 
Records Act (IPRA) and denied the request the next 
day, damages pursuant to 14-2-11 NMSA 1978 were not 
applicable because the attorney general's office timely 
answered the request with a denial by following the de- 
nial procedures set out in 14-2-11 NMSA 1978. When 
the district court held that the attorney general's office 
wrongfully withheld the public records, the enforcement 
and damages provisions of this section applied. Faber v. 
King, 2015-NMSC- 015, rev'g nag ope 080, 306 P.3d 
519.1. ti" 

Mandamus is an iti anhnte bardady to enforce 
IPRA requests. — Where respondent, a private prison 
medical services provider that provided contracted health- 
care services for the New Mexico corrections department 
(NMCD), negotiated and settled at least fifty-nine civil 


~ claims alleging instances of improper care and/or sexual as- 
' gault of inmates, and where petitioners submitted written 


requests pursuant to the Inspection of Public Records Act 
(IPRA) seeking all settlement documents involving respon- 
dent in its role as medical services contractor for NMCD, 
and where the district court issued a writ of mandamus or- 
dering respondent to produce the settlement agreements, 
mandamus was a proper remedy to require respondent 
to produce public records pursuant to IPRA because peti- 
tioners had'a clear legal right of enforcement and respon- 
dent had a clear legal duty’to provide public records. N.M. 
Found. for Open Gov 't v, Corizon Health, 2020- NMCA-014, 
cert. denied. — 

' Award of attorney fee was supported by substan- 
tial evidence, — Where respondent, a private prison 
medical services provider that provided contracted health- 
care services for the New Mexico corrections department 
(NMCD), negotiated and settled at least fifty-nine civil 
claims alleging instances of improper care and/or sexual 
assault of inmates, and where petitioners submitted writ- 
ten requests pursuant to the Inspection of Public Records 
Act (IPRA) seeking all settlement documents involving 
respondent in its role as medical services contractor for 
NMCD, and where the district court issued a writ of man- 
damus ordering respondent to produce the settlement 
agreements and pay petitioners' reasonable attorney fees, 
the district court's attorney fee award was supported by 
substantial evidence where the court considered the attor- 
neys' years of experience and record of fee awards as well 
as an expert witness's testimony explaining market rates 
in the rélevant jurisdiction. N.M. Found. for Open Gov't v. 
Corizon Health, 2020-NMCA-014, cert. denied. 

Separate remedies distinguished. — Section 14- 
2-11 NMSA 1978 is focused on deterring nonresponsive- 
ness and noncompliance by public bodies in the first in- 
stance, while 14-2-12 NMSA 1978 is focused on making 
whole a person who, believing his or'her right of inspec- 
‘tion has been impermissibly denied, brings a successful 
enforcement action. Britton v. Office of the Att'y Gen., 
‘2019-NMCA-002. — 

‘Incomplete or inadequate responses to IPRA re- 
quests. — Where plaintiff made a request for documents 
from the Attorney General's Office (AGO) pursuant to the 
Inspection of Public Records Act, §§ 14-2-1 to -12 NMSA 
1978, and where the AGO incompletely and inadequately 
responded to the request, the district court erred in con- 
cluding that plaintiffs action is exclusively one that 
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proceeds under 14-2-12 NMSA 1978 and limiting the 
damages plaintiff can recover to actual damages under 
Subsection D of that provision, because a public body that 
permits only partial inspection, that is inspection of some 
but not all nonexempt responsive records, has not com- 
plied with its obligation to provide the greatest possible 
information regarding the affairs of government. Britton 
v. Office of the Att'y Gen., 2019-NMCA-002. 

Remedy for inadequate response to IPRA re- 
quest. — Where plaintiff made a request for documents 
from the Attorney General's Office (AGO) pursuant to the 
Inspection of Public Records Act, §§ 14-2-1 to -12 NMSA 
1978, and where the AGO failed to permit inspection of 
approximately 350 records that were responsive to plain- 
tiffs request and for which no claim of exemption was 
ever asserted or written explanation of denial issued, the 
district court erred in concluding that plaintiff's action is 
exclusively one that proceeds under 14-2-12 NMSA 1978 
and limiting the damages plaintiff can recover to actual 
damages under Subsection D of that provision, because 
the AGO's failure to either produce for inspection or de- 
liver or mail a written explanation of denial regarding the 
350 documents is the type of wrong that 14-2-11 NMSA 
1978's statutory penalty seeks to remedy. Britton v. Office 
of the Att'y Gen., 2019-NMCA-002. 
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the case; the court did not have a clear grasp of the time 
and labor involved in litigating the case to a successful 
conclusion or consider the novelty of the issues addressed 


- in plaintiffs' pleadings or the policy goals of the Inspec- 


Findings as to damages. — If the district. court: 


awards damages under Section 14-2-12(D) NMSA 1978 
for enforcement of a denied request to inspect records, 


the district court is required to enter findings specifying i 


the nature and measure of the damages. Faber v. King, 
20138-NMCA-080, cert. granted, 20138-NMCERT-007. , 

Where plaintiff represented employees of defendant in 
an employment dispute in federal court; the federal court 
ordered a stay of discovery; plaintiff filed a request for 
inspection of employment records from defendant's of- 
fice; defendant denied the request; the district court held 
that the discovery stay did not preempt rights granted by 
the Inspection of Public Records Act and ruled that de- 
fendant had violated the act; the district court awarded 
damages of $10 per day from the date of the wrongful 
denial to the date the federal court lifted the stay and 
thereafter damages of $100 per day until the records 
were provided; and although the district court did not 
specify the nature and purpose of the damage award, 
the record indicated that the damages were punitive, 
the award was unsupported by findings supporting com- 
pensatory damages, which are a.prerequisite to punitive 
damages. Faber v. King, 2018-NMCA-080, cert. granted, 
2013-NMCERT-007. 

Attorney's fees. — Where plaintiffs made two re- 
quests for records of payments the school. district made 
to a former employee; the school district denied both re- 
quests; the district court ordered the school district to 
produce the records; to support plaintiffs' request for at- 
torneys' fees in the amount of $22,899, plaintiffs proffered 
their attorneys' itemized billing statements and resumes 
together with the affidavit of an attorney familiar with the 
prevailing rates charged by attorneys who attested to the 
reasonableness of the fees charged and the competency of 
plaintiffs' attorneys; the district court awarded plaintiffs 
an arbitrary fee of $5,000 on the grounds that plaintiffs’ 
attorneys charged "strikingly high hourly rates", plaintiff 
filed only four pleadings, and there were no heatings: the 
court refused to review the billing statements, rejected the 
affidavit, and relied on its own assessment of a reasonable 
hourly rate and a reasonable amount of time to litigate 
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tion of Public Records Act; and the court failed to utilize 
an objective basis for determining a reasonable award of 
attorney fees, the court abused its discretion. Rio Grande 
Sun v, Jemez Mountains Pub. Sch. Dist. , 2012-NMCA-091, 
287 P.3d 318, cert. denied, 2012-NMCERT-008. 

It is clear the Legislature intended to enforce disclosure 
by imposing a cost — including attorney fees — for nondis- 
closure within the time frames set by the Inspection. of 
Public Records Act, regardless of whether the public en- 
tity characterizes the nondisclosure as a "denial" or as an 
indefinite "delay". Board of Comm'rs v. Las Cruces Sun- 
News, 2003-NMCA-102, 134 N.M. 283, 76 P.3d 36, 

Remedy for denial of access to tax assessment re- 
cords. — Taxpayers who believed that assessor wrong- 
fully denied:»them access to public records should have 
pursued the remedies provided in this section. To the 
extent the board found that the information sought was 
irrelevant to the assessment of taxpayers’ property, there 
was no error in the board's refusal to sanction assessor. 
Hannahs v, Anderson, 1998-NMCA-152, 126 N.M. 1, 966 
P.2d 168, cert. denied, 126 N.M. 532, 972 P.2d 351, 

This section does not authorize punitive dam- 
ages. — Although government liability for punitive dam- 
ages would deter the abuse of governmental power and 
promote accountability among government officials, the 
countervailing policy of protecting public revenues must 
prevail unless punitive damages are specifically autho- 
rized by statute. This section does not specifically autho- 
rize punitive damages. Faber v. King, 2015-NMSC-015, 
rev'g 20138-NMCA-080, 306 P.3d 519. 

This section authorizes the recovery of compensa- 
tory damages. — The damages provisions contained in 
the Inspection of Public Records Act (IPRA) are designed to 
promote compliance and accountability from New Mexico's 
public servants. This section ensures that IPRA requests 
are not wrongfully denied, and if the requester is not made 
whole by the provision of the documents, the legislature 
authorized a successful litigant, in an action to enforce a 
wrongfully denied IPRA request, to seek compensatory or 
actual damages, costs, and attorneys' fees. Faber v. King, 
2015-NMSC-015, rev'g 2013-NMCA-080, 306 P.3d 519. 

Where plaintiff was successful in his state court. action 
against the attorney general's office to enforce the provi- 
sions of the Inspection of Public Records Act (IPRA), and 
the state district court issued a writ of mandamus order- 
ing the attorney general's office to comply with the request 
for public records, and further awarded per diem damages 
and costs to plaintiff, but failed to clarify the nature of the 
damages, the supreme court held that this section does not 
authorize punitive damages or per diem damages for the 
post-denial enforcement of an IPRA request. In a court ac- 
tion to enforce the provisions of IPRA, this section autho- 
rizes costs, reasonable attorneys' fees and compensatory or 
actual damages only. Faber v. King, 2015-NMSC-015, rev'g 
2013-NMCA-080, 306 P.3d 519. 

Damages. — Damages for Stifivcamient of a denied 
request to inspect records are governed by 14-2-12(D) 
NMSA 1978, not 14-2-11(C) NMSA 1978. The statutory 
maximum per-day penalty of 14-2-11(C) NMSA‘1978 does 
not create any standard for an amount of damages under 
14-2-12(D) NMSA 1978. Faber v. King, 2013-NMCA-080, 
cert. granted, 2013-NMCERT-007. 
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ARTICLE 2A 


Use of Police Reports 


Sec. 

14-2A- hy -Protection of victims of crimes or accidents; po- 
lice reports; commercial solicitation pro- 
hibited... 


14-2A-1. Protection of victims of crimes or unit ts Bouse REROR bs 
! commercial solicitation prohibited. 


No attorney, health care provider or their agents shall inspect, copy or use police reports or in- 
formation obtained from police reports for the purpose of the solicitation of victims or the solicita- 
tion of thie relatives of victims Se reported crimes or accidents) i 


History: Laws 1993, ch. 128, § 1. 


Cross references. — For right to inspect public re- 
cords and exceptions, see 14-2-1 NMSA 1978... 


ARTICLE 3 
Public Records. 


Sec. 

14-8-1. Short title. 

14-3-2. Definitions. 

14-3-3. State commission of public records; creation. 

14-3-4. Duties and powers of commission. 

14-3-5, Gifts, donations and loans. 

14-3-6, Administrator; duties. 

14-3-7. Inspection and survey of public records. 

14-3-7.1. Access to confidential records. 

14-3-8. Records center. 

14-8-8.1. Records center revolving fund; created; rev- 
enues from sales deposited in fund. 

14-3-9. Disposition of public records. 

14-83-10. Disagreement as to value of records. 

14-3-11. Destruction of records. 

14-3-12. Transfer of records upon termination of state 


agencies, 

14-3-13. Protection of records. 

14-3-14, Advisory groups. 

14-3-15. Reproduction on film; evidence; review, inven- 
tory and approval of systems. 

14-3-15.1. Records of state agencies; public records; copy 
fees; computer databases; criminal penalty. 


14-3-1. Short title. 


Sec. 

14-3-15.2. ibeaunte! authentication; substitution for sig- 
nature. 

14-3-16. Attorney general may replevin state records. 

14-3-17, Approval of existing state agency systems. 

Sec.’ a on 

14-3-18. County and municipal records; geographic infor- 
mation system; computer databases; copy 
fees, 

14-83-19. Storage equipment, supplies and materials; micro- 

, film services and supplies; purchase by state 
commission of public records for resale.” 

14-3-20. Interstate compacts; filing; index. 

14-3-21. State publications; manuals of procedure; rules; 
reports; uniform style and form. 

14-3-22. Public policy on certain publications; state com- 

rvs owe, mission of public records duties. 

14-3-23. Manuals of procedure; preparation by state 
agencies; review by state records adminis- 
trator; publication. 

14-3-24, 14-3-25: Recompiled. ° 


Chapter 14, Article 3 NMSA 1978 may be cited as.the ha Records Act". 


History: 1953 Comp., § 71-6-1, enacted by Laws 
1959, ch. 245, § 1; 1995, ch. 110, 87, 

Cross references, — For Public Health Act records be- 
ing confidential, see 24-1-20 NMSA 1978. 

For the Electronic Authentication of Documents Act, see 
Chapter 14, Article 15 NMSA 1978, 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "Chapter 14, Article 3 NMSA 1978" for "This act". 


ANNOTATIONS 


Names and charges of juvenile arrestees. — A law 
enforcement agency is not prohibited by the Children's 


Code, 32A-1-1 NMSA 1978 et seq., the Arrest Record In- 
formation Act, 29-10-1 NMSA 1978 et seq., or any other 
law of New Mexico from releasing to the public the names 
of juveniles who have been arrested for criminal acts, and 
the charges for which they were arrested. 1987 Op. Att'y 
Gen, No. 87-29. 

Law reviews. — For 1984-88 survey of New Mexico ad- 
ministrative law, 19 N.M.L. Rev. 575 (1990). 
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14-3-2. Definitions. 


As used in the Public Records Act: 

A. "administrator" means the state records adminisiratars 

B. "agency" means any state agency, department, bureau, board, commission, institution or 
other organization of the state government, the territorial government and the Spanish and Mexi- 
can governments in New Mexico; 

C. "commission" means the state commission of public era 

D. "microphotography" means the transfer of images onto film and electronic imaging or other 
information storage techniques that meet the performance guidelines for legal acceptance of pub- 
lic records produced by information ayeten technologies pursuant to ois peg sa adopted by the 
commission; 

E. ."microphotography system" means all microphotography equipment, services and supplies; 

F. "personal identification information" means the name, social security ‘number, military 
identification number, home address, telephone number, email address, fingerprint, photograph, 
identifying biometric data, genetic identification, personal financial account number, state identi- 
fication number, including driver's license number, alien registration’ number, government pass- 
port number, personal taxpayer identification number, or government benefit account number of a 
natural person; 

G.» "public records" means all books, papers, maps, gh arnmed or other documentary materi- 
als, regardless of physical form or characteristics, made or received by any agency in pursuance 
of law or in connection with the transaction of public business and preserved, or appropriate for 
preservation, by the agency or its legitimate successor as evidence of the organization; functions, 
policies, decisions, procedures, operations or other activities of the government or because of the 
informational and historical.value of data contained therein, Library or museum. material of the 
state library, state institutions and state museums, extra copies of documents preserved only for 
convenience of reference and stocks of publications and procéssed documents are not included; 

H. "records center" means the central records depository that is the principal state facility 
for the storage, disposal, allocation or use of noncurrent records of agencies or enetortals obtained 
from other sources; 

I. "records custodian" means the statutory head of the agency using or maintaining the records 
or the custodian's designee; and 

J. "records retention and disposition schedules" means rules adopted by the commission pur- 
suant to Section 14-3-6 NMSA 1978 describing records of an‘agency, establishing a timetable for 
their life cycle and providing authorization for their disposition. 


wu 


History: 1953 Comp., § 71-6-2, enacted by Laws reason for its preservation. Therefore, general correspon- 
1959, ch. 245, § 2; 1968, ch. 186, § 1; 1977, ch. 301, § 1; dence files are not public records per se. Certainly there are 
1995, ch. 27, § 2; 2005, ch. 79, § 1. many items in such a file which should be treated as pub- 

The 2005 amendment, effective June 17, 2005, revised lic records because their contents bring them within the 
all definitions. statutory definition. However, there are many items which 

The 1995 amendment, effective June 16, 1995, added should be classified as transitory in value and interest. To 
Subsection G. treat such items as public records and to require their re- 

; tention for at least three years (as formerly required under 
ANNOTATIONS . 14-38-11 NMSA 1978) would be burdensome, wasteful and 

"Public records" not applicable to Inspection unnecessary. 1959-60 Op. Att'y Gen. No, 60-72. 
of Public Records Act. hi Definition of "public re- Confidential data not public record, — Data con- 
cords" in Public Records Act, 14-3-1 NMSA 1978 et seq., cerning the reliability, honesty, capability and personality 
does not apply to 14-2-1 NMSA 1978 of the Inspection traits of an individual which had been solicited with the 
of Public Records Act. State ex rel. Newsome v. Alarid, understanding that they ‘would be kept confidential are 
1977-NMSC- 076, 90 N.M. 790, 568 P.2d 1236. not public records. 1967 Op. Att'y Gen: No. 67-57. 


Term "public records" in this section includes. the re- County and municipal records are not included 


cords of various public officials as that term is used in the in the term "public records" as that term is defined in this 
inspection of public records provisions, former 14-2-1 to article. 1959-60 Op. Att'y Gen. No. 60-181. : 

14-253 NMSA 1978, being those "public records" which are Elected ‘state officials’ records are "public 're- 
necessary or incidental to fulfilling the public officer's du- cords" within the meaning and scope of this article. 1969 
ties imposed upon his office by operation of law. 1969 Op. Op. Att'y Gen. No. 69-139. 

Att'y Gen. No, 69-139.” Elected state officials' records not required by 


"Public records" criteria. — In order to be considered !aw_to be kept. — Papers and memoranda in the pos- 
a "public record," an item must have some continuing sig- session of elected state officials which are not required by 


nificance or importance. There must be some purpose or 
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law to be kept by such officials as an official record are not within the category of public records. 1967 Op. Att'y Gen. 
public records. 1969 Op. Att'y Gen. No, 69-139. No. 67-57, 

Examples of officials' records not required to be Such records or memoranda as may be kept by a teacher, 
kept. — Generally, reports of private individuals to gov- or other schoo! official, for informational purposes on indi- 
ernment officials, correspondence of public officials to pri- vidual students, and which may contain data of a personal 
vate individuals and memoranda of public officials made nature for use in assisting teachers or school personnel 
for their own convenience are not public records. 1969 Op... in,educating pupils, do not fall within the classification of 
Att'y Gen. No. 69-139. public records entitled to be scrutinized by the public; nor 

Papers and memoranda in the possession of public of- are temporary or partial grades or records kept by indi- 
ficers which are not required by law to be kept by a pub- vidual teachers public records in nature, 1961-62 Op. Att'y 
lic official as an official record may not be public records, Gen. No, 61-137. 

Generally, reports of private individuals to government Availability to teacher of reports, etc., on teacher. 
officials, correspondence of public officials to private indi- — The reports of supervisors, comments of fellow teachers 
viduals and memoranda of public officers made for their . and parents concerning the reliability, honesty, capability 
own convenience are not public records. 1967 Op. Att'y and personality traits of the public school teacher are not 
Gen, No. 67-57. public records which are available for inspection by the 

Records which contain both official and personal teacher except in accordance with the regulations of the 
matters are still public records and should be in the cus- . governing body of the school. 1967 Op. Att'y Gen. No. 67- 
tody of the state records commission (now state commis- | 57, 
sion of public records) at the state fg center. 1969 Op. A wallet placed in a probate file as an effect of a de- 
Att'y Gen. No. 69-139. -- cedent is not a public record. 1987 4G Atty Gen. No: 87- 

Records used to carry out duties deemed public. . 26. 

— It is clear that those records which are necessary and "State agency" indicates specific type of govern- 
incidental to carrying out the duties imposed upon an in- mental organization and not state governmental enti- 
dividual by operation of law are generally deemed public ties generally. 1978 Op. Att'y Gen. No. 78-23. 

records; 1961-62 Op. Att'y Gen: No.61-137, _.. Counties and municipalities not included in term 

Accident reports. — Accident reports made. by police . "agency". — "Agency" includes only portions of the state 
officers as a part of their regular course of duty are con- government or other bodies that are under the direct su- 
sidered public records. 1959-60 Op. Att'y Gen. No. 59-213. pervision of, or are branches of, a portion of the state gov- 

School records deemed public. — Business records, ernment. Counties and municipalities are not included in 
expenditures, daily attendance records and permanent re- the term "agency," as it is defined in this section. 1959-60 
cords of an individual student's grades kept by the public Op. Att'y Gen. No, 60-181. 
schools are public records. 1961-62 Op. Atty Gen. No. 61- Am, Jur. 2d, A.L.R. and C.J.S. references. — 66 Am. 
137. Jur, 2d Records and Recording Laws §§ 1 to 3. 

Records kept for informational purposes or those What are "records" of agency which must be made ayail- 
containing data used in educating pupils not "pub- able under Freedom of Information Act (6 USCA § 552(a) 
lic". — The attendance records and the grade and achieve- (3)), 153 A.L.R. Fed, 571. 
ment records of students are public records, but records of What constitutes. "agency" for purposes of Freedom of 
information kept for informational purposes or which con- Information Act (5 U.S.C. § 552), 165 A.L.R. Fed. 591, 
tain data of a personal nature for use in assisting teach- 76 C.J.S. Records § 2 et seq. 


ers and school personnel in educating pupils do not fall 


14-3-3. State commission of public records; creation. 


A. A "state commission of public records" is established consisting of: 
(1) the secretary of state; 
(2) the secretary of general services; 
(3). the librarian of the supreme court law library; 
(4) the secretary of cultural affairs; | 
(5), the state auditor; 7 
(6) the attorney general; and 
(7) arecognized, professionally trained historian in the field of New Mexico history, who is 
a resident in New Mexico, appointed by the governor for a term of six years. 

B. Each member of the commission may designate an alternate to serve in the member's 
stead. 

C. The commission shall elect one of its members to be chair and another to be acdeetaty The 
members of the commission shall serve without compensation other than actual expenses of at- 
tending meetings of the commission or while in performance of their official duties in connection 
with the business of the commission. 

D. The commission shall hold not less than four meetings during each calendar year and may 
hold special meetings as may be necessary to transact business of the commission. All meetings 
shall be called by the chair or when requested in writing by any two members of the commission. 
Four members of the commission shall constitute a quorum. 

EK, The administrator shall attend all meetings of the commission. 
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History: 1953. Comp., § 71-6-3, enacted by Laws 
1959, ch. 245, § 3; 1977, ch. 247, § 181; 1983, ch. 301, § 
$2; 2015, ch. 19, § 2. 

Cross references. — For Per Diem and Mileage Act, 
see 10-8-1 NMSA 1978 et seq. 

The 2015 amendment, effective duly 1, 2015, provided 
for new members on the state commission of public re- 
cords; in Paragraph (8) of Subsection A, after "the", deleted 
"state law", and, after "librarian", added "of the supreme 
court law library"; in Paragraph (4) of Subsection A, after 
"the", deleted "director of the museum of New Mexico" and 
added "secretary of cultural affairs"; in Paragraph (7) of 
Subsection A, after "history,", added "who is a"; designated 
the last sentence of Paragraph (7) of Subsection A as Sub- 
section B and redesignated the succeeding subsections 


accordingly; in the present Subsection B, after "serve 
in", deleted "his" and added "the member's"; in the pres- 
ent Subsection C, after "members to be", deleted "chair- 
man" and added "chair"; in the present Subsection D, after 
"called by the", deleted "chairman" and added "chair". 


ANNOTATIONS 


Governor has no constitutional or statutory 


power to establish agency to meet governmental 


printing and duplication needs as a new division of 
the commission of public records whose existence and 
scope of functioning is based on a legislative enactment 
which cannot fairly be construed to include authority to 
undertake such services, 1969 Op. Att'y Gen. No. 69-03. 


14-3-4. Duties and powers of commission. 


It shall be the duty of the commission to: 


A. employ: as state records administrator a competent, experienced person professionally 
trained as an archivist and records manager who shall serve at the pleasure of the commission. 
He need not be a resident of New Mexico at the time of his employment. His salary shall be fixed 


by the commission; 


B. approve the biennial budget covering costs of the operations set forth in this act [Chapter 14, 
Article 3 NMSA 1978], as prepared by the administrator for presentation to the state legislature; 
C.. decide, by majority vote, any disagreements between the administrator and any state officer 
regarding the disposition of records within the custody of said officer, such decisions to have the 


effect of law; 


D. consider the recommendations of the administrator for the destruction of specifically re- 
ported records, and by unanimous vote either order or forbid such destruction; 
E. approve in writing, or reject, the written terms and conditions of.each proposed loan of docu- 
mentary material to the records center, as agreed upon by the lender and the administrator; 
F. adopt and publish rules and regulations to carry out the purposes of the Public Records Act; 
-G. request any agency to designate a records liaison officer to cooperate with, assist and advise 
the administrator in the performance of his duties and to provide such other assistance and data 
as will enable the commission and administrator properly to carry out the purposes of the Public 


Records Act; and 


H. prepare an annual report to the governor on the operations conducted under the terms of 
this act during the previous year, including a | complete fiscal report on costs and erec vert savings, 


and cause same to be published. 


History: 1953: Comp., § 71-6-4, enacted by Laws 
1959, ch. 245, § 4. 


ANNOTATIONS 


Necessary and implied authority. — The commis- 
sion of public records has all necessary and implied au- 
thority to carry out the responsibilities delegated to it by 
law. 1969 Op. Att'y Gen. No. 69-03. 

Duty not to exceed authority. — The commission of 
public records has a duty not to exceed the authority del- 
egated to it by law. 1969 Op. Att'y Gen. No. 69-03. 


14-3-5. Gifts, donations and loans, 


Governor has no constitutional or statutory 
power to establish agency to meet governmental 
printing and duplication needs as a new division of 
the commission of public records whose existence and 
scope of functioning is based on a legislative enactment 
which cannot fairly be construed to include authority to 
undertake such services. 1969 Op. Att'y Gen. No. 69-03. 


A. The commission may receive from private sources financial or other donations to assist in 
building, enlarging, maintaining or equipping a records center or for the acquisition by purchase 
of documentary material, in accordance with plans made and agreed upon by the commission 
and the administrator. The commission may also receive from private sources financial or other 
donations for support of specific agency functions if the donations are so designated. Funds thus 
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received shall be administered by the commission separately from funds supplied by the state for 
the execution of the Public Records Act but shall be audited by the state. Such funds shall not be 
subject to reversion,to the general fund if unexpended atthe close of the fiscal year. Although all 
material acquired by expenditure of such donated funds and all such donated material shall be- 
come the unqualified and unrestricted property of the state, permanent public PSH eae ats of 
the names of the donors may, in each case, be made in an appropriate manner. 

B... The commission may receive either as donations'or loans from private sources, other state 
agencies, counties, municipalities, the federal government and other states or countries documen- 
tary materials of any physical form or characteristics that.are deemed to be of value to the state 
and the general public for historical reference or research purposes. Acceptance of both donations 
and loans shall be at the discretion of the commission upon advice of the administrator. Accepted 
donations shall become, without qualification or restriction, the property of the state of New Mexico. 
Loans shall be accepted only after a written agreement covering all terms and conditions of each 
loan shall have been signed by the lender and the administrator and approved by the commission. 


History: 1953 Comp., § 71-6-5, enacted by Laws purposes. This is not to say that such private documents 
1959, ‘ch. 245, $5; 2011, ch. 132,§1.  « are public records. But if such documents are donated or 
The: 2011 amendment, effective June 17, 2011, al- loaned to the commission from any source, the commission 
lowed private financial and other donations for the sup- is authorized to take custody of them and retain them in 
port of specific agency functions. the state records center in perpetuity, in the case of dona- 
tions, or for the period specified in the loan agreement, in 
’ ANNOTATIONS _ , the case of loans. 1961-62 Op. Att'y Gen. No. 61-07. | 

State commission of public records may receive Receipts of state commission of public records 
private documents if they are deemed to be of value to derived from sale of boxes and archival materials 
the state and general public for historical reference and re- 9 the state records center are not funds'that have been 
search purposes. The legislature intended the state records  @PPYopriated to the commission, and may not be expended 


by the commission. 1959-60 Op. Att'y Gen. No. 60-169. 


ter to be th itory fi i ts th 
center to be the repository for private documents that are (See 2002 enactment of 14-3-8.1 NMSA 1978). 


primarily valuable for historical reference and research 


14-3-6. Administrator; duties, 


The administrator is the official custodian.and trustee for the state of all. public records and 
archives of whatever kind which are.transferred to him from any public office of the state.or from 
any other source, He shall have overall administrative responsibility for carrying out the pur- 
poses of the Public Records Act, and may employ necessary personnel, purchase equipment.and 
provide facilities as may be required in the execution of the powers conferred and duties imposed 
upon him. He shall, keep the commission, advised.throughout the year of, operations conducted 
and future operations projected, and shall report annually to the commission which records have 
been destroyed, transferred or otherwise processed during the year. The administrator shall estab- 
lish a records management program for the application of efficient and economical management 
methods to the creation, utilization, maintenance, retention, preservation and disposal of official 
records. It shall:be the duty of the administrator, in cooperation with and with the. approval of 
the general services department, to establish standards, procedures;and techniques for effective 
management of public records, to make continuing surveys of paperwork operations, and to recom- 
mend. improvements in current records management practices including the use of space, equip- 
ment and supplies employed in ‘creating, maintaining and servicing records. It shall-be the duty 
of the head of each state agency to cooperate with the administrator in conducting surveys and 
to establish and maintain an active, continuing program for the economical and efficient manage- 
ment of the agency's records. The administrator shall establish records disposal schedules for the 
orderly retirement of records and adopt regulations necessary for the carrying out of the Public 
Records Act. Records disposal schedules shall be filed with the librarian of the supreme court li- 
brary, and shall not become effective until thirty days after the date of filing. Records so scheduled 
may be transferred to the records center at regular intervals, in accordance with the regulations 
of the administrator. ) 


History: 1953 Comp., § 71-6-6, enacted by Laws 
1959, ch. 245, § 6; 1965, ch. 81, § 1; 1983, ch. 301, § 33. . 
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ANNOTATIONS 


Adoption of regulations by administrator. — The 
administrator may adopt regulations which will guide 
state officers in determining which records are "public 
records" and providing for separate disposal standards 
and retention periods for nonpublic record correspon- 


records" within the meaning of the statutory definition 
must be controlled by the applicable portions of the Public 
Records Act, 14-3-1 NMSA 1978 et seq: 1959-60 Op. Att'y 
Gen. No. 60-72. 

Administrator has authority to ensure compli- 
ance by county officials with the applicable provisions 
of 14-3-15 NMSA 1978. 1979 Op. Att'y Gen. No. 79-26. 


dence. The disposition of those records found to be "public 


14-3-7. Inspection and survey of public records. 


The administrator is authorized to inspect or survey the records of any agency, and to make sur- 
veys of records management and records disposal practices in the various agencies, and he shall 
be given the full cooperation of officials and employees of the agencies in such inspections and sur- 
veys. Records, the use of which is restricted by or pursuant to law or for reasons of security or the 
public interest, may be inspected or surveyed by the administrator, subject to the : same restrictions 
imposed upon employees of the agency holding the records. 


History: 1953 Comp., § 71-6-7, enacted by Laws 
1959, ch. 245, § 7. 


14-3-7.1. Access to confidential records. 


A. Notwithstanding any other provision of law, any public record deemed by law to be confi- 
dential and required by a records retention and disposition schedule to be maintained longer than 
twenty-five years shall not, after twenty-five years from the date of creation, be confidential and 
shall be accessible to the public, except: 

(1) personal identification information deemed confidential by law, which shall remain 
confidential for one hundred years after the date of creation, unless a shorter duration is other- 
wise required by law; 

(2) records that are confidential pursuant to Section 2-3-13 NMSA 1978, which shall re- 
main confidential for seventy-five years after the date of creation; 

(3) records that are confidential pursuant to Section 18-6-11.1 NMSA 1978; and 

(4) records whose disclosure is prohibited by court action or federal law. 

B. Nothing in this section shall limit or remove the discretion of a records custodian to with- 
hold a public record pursuant to Section 14-2-1 NMSA 1978. 


History: Laws 2005, ch. 79, § 2. 
Effective dates. — Laws 2005, ch. 79 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 17, 2005, 90 days after ad- 
journment of the legislature. ~ 


14-3-8. Records center. 


A records center is established in Santa Fe under the supervision and control of the administra- 
tor. The center, in accordance with the regulations established by the administrator and the com- 
mission, shall be the facility for the receipt, storage or disposition of-all inactive and infrequently 
used records of present or former state agencies or former territorial agencies which at or after the 
effective date of this act may be in custody of any state agency or instrumentality, and which are 
not required by law to be kept elsewhere, or which are not ordered destroyed by the commission. 

‘Records required to be confidential by law and which are stored in the center shall be available 
promptly when called for by the originating agency, but shall not be made available for public 
inspection except as provided by law. All other records retained by the center shall be open.to the 
inspection of the general public, subject to reasonable rules and regulations prescribed by the 
administrator. Facilities for the use of these records in research by the public shall be provided in 
the center. 
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History: 1953 Comp., § 71-6-8, enacted by Laws correspondence of a former territorial governor, chief jus- 
1959, ch. 245, § 8. tice, representative and delegate should be in the custody 
Compiler' s notes, — The phrase "effective date of this of the commission in the state records center. 1961- 62 Op. 

act", appearing in the second sentence of the first para- Att'y Gen. No. 61-07. 
graph, means June 12, :1959, the effective date of Laws Records which contain both official and gorsovut 
1959, ch. 245. ; matters are still public records and should be in the cus- 
tody of the commission at the state records center. 1969 

ANNOTATIONS Op. Att'y Gen. No. 69-139, : 


Official documents and correspondence of former 
officials. — It is clear that the official documents and 


el 


14-3-8.1.. Records center revolving fund; created; revenues from sales 
deposited in fund. 


The "records center revolving fund" is created in the state treasury. Money from the sale of state 
records center publications, services, equipment, supplies and materials shall be deposited in the 
fund. The fund shall be administered by the state records center, and money in the fund is appro- 
priated to the state records center to carry out the administrative purposes of the Public Records 
Act and the State Rules Act [Chapter 14, Article 4 NMSA 1978]. Expenditures from the fund shall 
be by warrant of the secretary of finance and administration upon vouchers signed by the state 
records administrator or his authorized representative. 


History: Laws 2002, ch. 56, § 2. Temporary provisions, — Laws 2002, ch. 56, § 3, 
Emergency clauses, — Laws 2002, ch. 56, § 4 con- effective March 4, 2002, provided that all money in the 
tained. an emergency clause and was approved. March 4, special revolving fund established by Laws 1961, Chap- 
2002, ter 111 for the use of the state records center be trans- 


ferred to the records center revolving fund: 


; 
all 


14-3-9. Disposition of public records. 


Upon completion of an inspection or survey of the public records of any agency by the adminis- 
trator, or at the request of the commission or the head of any agency, the administrator, attorney 
general and the agency official in charge of the records of that agency shall together make a deter- 
mination as to whether: 

A. the records shall be retained in the custody of the agency; 

B. the records shall be transferred to the records center; or 

C. arecommendation for destruction of the records shall be made to the commission. ” 

If it is determined that the records are to be transferred to the records center, they shall be 
within a reasonable time so transferred. A list of the records so transferred shall be retained in the 
files of the agency from which the records were transferred. 

Public records in the custody of the administrator may be transferred or sdedannrred only upon 
order of the commission. 


History: 1953 Comp., § 71-6-9, enacted by Laws Disposition of official's records upon expiration 

1959, ch, 245, § 9. of term. — After his term of office has expired, an elected 

\ state official may not: dispose of his official public records 

ANNOTATIONS siiet in any manner other than that prescribed by the New 

County officials are not required to comply with Mexico commission of public records. 1969 Op. Att'y Gen. 
specific terms of 14-3-9 through 14-3-11.NMSA 1978, __No. 69-189. 


when they destroy the records kept by therm. 1979 Op. 
Att'y Gen. No. 79-16. 
14-3-10. Disagreement as to value of records. 


In the event the attorney general and the administrator determine that any records in the 
custody of a public officer including the administrator are of no legal, administrative or histori- 
cal value, but the public officer having custody of the records or from whose office the records 
originated fails to agree with such determination or refuses to dispose of the records, the attorney 
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general and the administrator may request the state commission of public records to make’ its 
determination as.to whether the records should be disposed of in the interests of conservation of 


space, economy or safety. 
History: 1953 Comp., § 71-6-10, enacted by Laws 
1959, ch. 245, § 10. 
ANNOTATIONS 


County officials are not required to comply with 
specific terms of 14-3-9 through 14-3-11 NMSA 1978, 


when they destroy the records kept by them. 1979 Op. 
Att'y Gen. No, 79-16. 


14-3-11. Destruction of records. 


If it is determined by the administrator, attorney general and agency head that destruction of 
records will be recommended, the administrator shall have prepared a list of records, together 
with a brief description of their nature, and shall place upon the agenda of the next meeting of 
the commission the matter of destruction of the records. The records may be stored in the center 
awaiting decision of the commission. 

The commission's decision with reference to destruction of the records shall be entered on its 
minutes, together with the date of its order to destroy the records and a general description of the 
records which it orders to be destroyed. A copy of the commission's order shall be filed with the 


librarian of the supreme court library. 


No public records shall be destroyed if the law iar their destruction. 


History: 1953 Comp., § 71-6-11, enacted by Laws 
1959, ch. 245, § 11; 1965,.ch. 81, § 2. 


ANNOTATIONS 


~ Destruction of paper originals reproduced by mi- 
crophotography. — It is clear from reading this article 
that "public records," as defined herein, may be reproduced 
by microphotography. However, there is no implication that 
the paper originals can then be destroyed by the adminis- 
trator. Destruction of such documents can be accomplished 
only as provided in 14-3-9 to 14-3-11 NMSA 1978, which 


require, among other things, an appropriate order by the 
commission. 1959-60 Op, Att'y Gen. No. 60-68. 

County officials are not required to comply with 
specific terms of 14-3-9 through 14-3-11 NMSA 1978, 
when they destroy the records kept by them. 1979 Op. 
Att'y Gen. No. 79-16, 

Records made or kept by municipality under its 
own authority and for its own purposes may be disposed 
of as the municipality sees fit. What the municipality has 
power to create, it has power to destroy, but-what. is cre- 
ated by the state, or by authority of the state, can only be 
destroyed by the state, or with its permission. 1961-62 Op. 


sa Gen. No. 61-36. 


14- 3-12. Transfer of records upon termination of state agencies. 


All public records of any agency, upon the termination of the existence and functions of that 
agency, shall be checked by the administrator’and the attorney general and either transferred to 
the custody of another agency having a use for the records, or to the custody of the administrator 
at the center in Benen with the spat of the Public Records Act [Chapter 14, Article 3 
NMSA 1978]. 

When an agency is terminated or reduced by the transfer of its powers and duties to another 
agency or to other Bgencigs, its appropriate ee records shall pass with the eee and duties 
so transferred. ‘ 


History: 1958 Comp., § 71-6-12, enacted: by Laws 
1959, ch, 245, § 12. 
14-3-13. Protection of records. 


The preteens and every other pusbédian of public eae shall carefully protect and pre- 
serve such records from deterioration, mutilation, loss or destruction and, whenever advisable, 
shall cause them to be properly repaired and renovated. All paper, ink and other materials used in 
public offices for the purposes of permanent records shall be of durable quality. 
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History: 1953 Comp., § 71-6-13, enacted by Laws ANNOTATIONS 


1959, ch, 245, § 13. 
Cross references, — For durability of county clerks' Am. Jur, 2d, A.L.R. and C.J.S, references. — 66 Am. 


Nou Jur. 2d Reais and Recording Laws § 10. 
records, see 14-8-7 NMSA 1978, 76 Cul.S. Records § 30 et seq, 


14-3-14. Advisory groups. 


The commission upon recommendation of the administrator may from time to time appoint ad- 
visory groups to more effectively obtain the best professional thinking of the bar, historians, politi- 
cal scientists, librarians, accountants, genealogists, patriotic groups, associations of public officials 
and other groups, on the steps to be taken with regard to any particular group or type of records. 


History: 1953 Comp., § 71-6-14, enacted by Laws 
1959, ch, 245, § 14. 


14-3-15. Reproduction on film; evidence; review, eas inane and 
approval of systems. 


A. Any public officer of the state or of any district or political subdivision may cause any public 
records, papers or documents kept by him to be photographed, microphotographed or reproduced 
on film. 

B. The state records administrator shall review any proposed state agency acer RRR 
system and shall advise and consult with the agency. The administrator has the authority to ap- 
prove or disapprove the system of any state agency. 

C. The microphotography system used pursuant to this section shall comply with the mini- 
mum standards approved by the New Mexico commission of public records. The microphotography 
system used to reproduce such records on film shall be one which accurately reproduces the origi- 
nal in all details. 

D. The administrator shall establish and maintain an 1 inventory of all microfilm equipment 
owned or leased by state agencies. The administrator is authorized to arrange the transfer of mi- 
crophotography equipment from a state agency which does not use it, and which has released it, to 
a state agency needing such equipment for a current microphotography system. 

EK. Photographs, microphotographs or photographic film made pursuant to this section shall be 
deemed to be original records for all purposes, including introduction in evidence in all courts and 
administrative agencies, A transcript, exemplification or certified copy, for all purposes, shall be 
deemed to be a transcript, exemplification or certified copy of the original. 

F. Whenever such photographs, microphotographs or reproductions on film-are properly certi- 
fied and are placed in conveniently accessible files, and provisions are made for preserving, ex- 
amining and using them, any public officer may cause the original records from which the photo- 
graphs or microphotographs have been made, or any part thereof, to be disposed of according to 
methods prescribed by Sections 14-3-9 through 14-3-11 NMSA 1978. Copies shall be certified by 
their custodian as true copies of the originals before the originals are destroyed or lost, and the 
certified copies shall have the same effect as the originals.,Copies of public records transferred 
from the office of origin to the administrator, when certified by the administrator or his deputy, 
shall have the same legal effect as if certified by the original custodian of the records. 

G. For the purposes of this section, "state agency" shall include the district courts. 


History: 1953 Comp., § 71-6-15, enacted by Laws organizations not included within the term "state agency." 
1959, ch. 245, § 15; 1975, ch. 215, § 4 1977, ch. 301, § 2. State educational institutions, as state institutions, are 

Cross references, — For provision that recording not therefore considered to be state agencies within the 
"book" includes microfilm, see 14-8-3 NMSA 1978. terms of the statute. 1978 Op. Att'y Gen. No. 78-23. 


Subsection C standards apply to state educa- 


ANNOTATIONS tional institutions. — The state records administrator 

Subsection B applies only to governmental or- _only has the authority to insure that state educational 
ganizations which are considered state agencies institutions comply with the standards for microphotog- 
and not to governmental organizations generally. State © T@Phy established pursuant to Subsection C; the admin- 
institutions are considered to be distinct governmental istrator does not have the authority to review and to 
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approve or disapprove the microphotography systems of 
state educational institutions in their entirety..1978 Op. 
Att'y Gen. No. 78-23. 

Subsection D applies only to state agencies and 
not to state educational institutions. 1978 Op. Att'y Gen. 
No. 78-23. 

Section controls microfilming of records by 
county officials, — Although 14-1-5 NMSA 1978 per- 
mits county officials to microfilm the records maintained 
by them, this section is the more specific statute and is 
controlling. 1979 Op. Att'y Gen. No. 79-26. 

County clerks may microfilm papers kept by 
them. — County clerks, as public officials of a political 
subdivision of the state, may microfilm the papers kept by 
them. 1979 Op. Att'y Gen. No, 79-16. 

Administrator has authority to ensure compli- 
ance by county officials with the applicable provisions of 
this section. 1979 Op. Att'y Gen. No. 79-26. 

Subsections A, C, E, and F are applicable to 
county officials and the microphotography undertaken 
by them. 1979 Op, Att'y Gen. No. 79-26. 

Subsections B, D, G and 14-3-17 NMSA 1978 apply 
only to state agencies and not to counties or other gov- 
ernmental organizations. 1979 Op. Att'y Gen. No. 79-26. 


. PUBLIC RECORDS 


14-3-15.1 


Procedure where public officer offers his records 
to state after microfilming. — If any public officer sees 
fit to offer his records to the state records administrator, 
after microfilming them, then the procedure to determine 
the disposition of the records is exactly as outlined in 14- 
3-9 NMSA 1978, with the state records administrator 
surveying the records involved and determining, in con- 
junction with the attorney general and the agency official 
involved, what disposition shall be made of them. 1959-60 
Op. Att'y Gen. No. 60-179. 

Destruction of original records without action by 
records administrator. — If microfilmed and certified 
pursuant to this section, originals of records, including 
newspapers kept by county clerks, may be destroyed with- 
out any action on the part of the records administrator. 
1979 Op. Att'y Gen. No. 79-16. 

County officials are not. required to comply with 
specific terms of 14-3-9 through 14-3-11 NMSA 1978, 
when they destroy the records kept by them, 1979 Op. 
Att'y Gen. No. 79-16. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29A 
Am. Jur. 2d Evidence § 1121 et seq. 

32A C.J.S,. Evidence § 834 et seq. 


14-3-15.1. Records of state agencies; public records; copy fees; computer 
databases; criminal penalty. 


A. Except as otherwise provided by federal or state law, information contained in information 
systems databases shall be a public record and shall be subject to disclosure in printed or typed 
format by the state agency that has inserted that information into the database, in accordance 
with the Public Records Act, upon the payment of a reasonable fee for the service. . 

B... The administrator shall recommend to the commission the procedures, schedules and tech- 
nical standards for the retention of computer databases. 

C. The state agency that has inserted data in a database may authorize a copy to be made of 
a computer tape or other medium containing a computerized database of a public record for any 


person if the person agrees: 


(1) not to make unauthorized copies of the database; 

(2) not to use the database for any political or commercial purpose unless the purpose and 
use is approved in writing by the state agency that created the database; 

(3) not to use the database for solicitation or advertisement when the database contains 
the name, address or telephone paper. of any aay unless such use is otherwise specifically 


authorized by law; 


(4) not to allow access to ats Lr by any other person unless the use is approved i in 
writing by the state agency that created the database; and 
(5) to pay a royalty or other consideration to the state as may be agreed upon by the state 


agency that created the database. 


D. If more than one state agency is responsible for the information inserted in the database, 


the agencies shall enter into an agreement designating a lead agency. If the agencies cannot agree 
as to the designation of a lead state agency, the commission shall ‘designate one of the state agen- 
cies as the lead agency to carry out the responsibilities set forth in this section. . 

E. Subject to any confidentiality provisions of law, any state agency may permit another state 
agency access to all or any portion of a computerized database created by a state agency. 

F. If information contained in a database is searched, manipulated or retrieved or a copy of 
the database is made for any private or nonpublic use, a fee shall be charged by the state agency 
permitting access or use of the database. 

G. Except as authorized by law or rule of the commission, any person who reveals to any unau- 
thorized person information contained in a computer database or who uses or permits the unau- 
thorized use or access of any computer database is guilty of a misdemeanor, and‘upon conviction 
the court shall sentence that person to jail for a definite term not to exceed one year or to payment 
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RECORDS, RULES, LEGAL NOTICES, OATHS 


14-3-16 


ofa fine not to exceed five thousand dollars ($5,000) or both. That person shall not be employed by 
the state for a period of five years after the date of conviction. 


History: rouhed 1986, ch; 81, § 9; 1993, ch. 197, '§ 11; 
1978 Comp., § 15-1-9; amended and recompiled as 
1978 Comp,, § 14+8-15.1 by Laws 1995, ch. 110, § 8. » 

Repeals. — Laws 1986, ch, 81, § 15 repealed former 
15-1-9 NMSA 1978, as‘enacted by Laws 1984, ch. 64, § 
12, relating to records contained in information systems 
databases, effective May 21, 1986; Laws 1986, ch. 81, § 9 
enacted a new 15-1-9 NMSA 1978. 

Recompilations. — Laws 1995, ch; 110,$ 8 recompiled 
and amended former 15-1-9 NMSA 1978 as 14- 3-1 NMSA 
1978, effective July 1, 1995. 

Cross references. — For electronic aithenticatitin 
and substitution for signature, see 14-3-15.2 NMSA 1978. 

For format of rules filings under State Rules Act, see 14- 
4-3 NMSA 1978. 

For Computer Crimes Act, see 30-45-1 to 30-45-7 NMSA 
1978, 

The 1995 amendment, effective Saly. 1, 1995, renum- 
bered the section; substituted "administrator" for "secre- 
tary" and made a minor stylistic change in Subsection B; 
deleted "with the approval of the secretary" following "da- 
tabase" in Subsection C; deleted "secretary and the" preced- 


ing "state agency" in Paragraph (2) of Subsection C; deleted ° 


"the commission and" following "writing by" in Paragraph 
(4) of Subsection C; deleted "the secretary and" preceding 
"the state agency"; substituted the language beginning 
with "the agencies shall enter" and ending with "the lead 


agency" for "a single state agency shall be designated by © 


the secretary" in Subsection D; deleted "to be prescribed by 
rule of the secretary" following "a fee" in Subsection F’; and 
substituted "commission" for "secretary" in Subsection G. 

The 1993 amendment, effective July 1, 1993, substi- 
tuted "commission" for "council" in Paragraph (4) of Sub- 
section C and made minor stylistic changes i in Subsections 
A, C and G, 


ANNOTATIONS 


Subsection C is statute of very specific ap- 


plication. Crutchfield v. Taxation & Revenue Dep't, 


2005-NMCA-022, 137 N.M. 26, 106 P.3d 1273. 
Intent of Subsection C. — The legislature, in en- 
acting. Subsection C of this section, intended to permit 


state agencies to specifically limit public use of a certain 


type of record. Crutchfield v. Taxation & Revenue Dep't, 
2005-NMCA-022, 137 N.M.26, 106 P.3d 1273. 
Computerized database of public record. — There 
is no intent on the part of the legislature with respect 
to Subsection C of this section that that statute and the 
policy underlying it, and not the Inspection of Public Re- 
cords Act and the policies underlying it, apply to a copy 
of a medium containing a computerized database of a 
public record. Crutchfield v. Taxation & Revenue Dep't, 
2005-NMCA-022, 137 N.M. 26, 106 P.3d 1273. 
Waiver of rights under Subsection C. — That the 
department of taxation & revenue has decided to provide, 
free of charge, portions of its database piecemeal on the 
website while at the same time placing restrictions on or 


‘even denying use to’ persons requesting the entire data- 


base for commercial use does not require a finding that 
the’ department waived its rights under Subsection C 


_ ofthis section. Crutchfield v. Taxation & Revenue Dep't, 


2005-NMCA-022, 137 N.M. 26, 106 P.3d 1273. | 

Access to abbreviations and terms used in elec- 
tronic database. — Where trial court did not err in 
upholding the department of taxation and revenue's re- 
jection pursuant to Subsection C of this section of plain- 
tiff's electronic database request, there is no basis in 
which plaintiff is entitled to the records that contained 
abbreviations and terms used by the department in 


‘categorizing and sorting the severance tax data on its 


electronic database. Crutchfield v, Taxation & Revenue 
Dep't, 2005-NMCA-022, 137 N.M. 26, 106 P.3d 1273. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 
Jur. 2d Larceny § 67 et seq.; 66 Am. Jur. 2d Records and 
Recording Laws §§ 1 to 3, 10,12 to 15,19. 

Enforceability by mandamus of right to inspect public 
records, 60 A.L.R. 1356, 169 A.L.R. 653. 

Proof of public records kept or stored on electronic com- 
puting equipment, 71 A.L.R.3d 232. 

Criminal liability for theft of, interference with or un- 
authorized use of, computer programs, files, or systems, 51 
A.L.R.4th 971. 

52A C.J.S. Larceny § 129(2); 76 CJ.S. RaBorda § let seq. 


14-3-15.2. Electronic authentication; substitution for signature. | 


Whenever there is a requirement for a signature on any document, electronic authentication 
that meets the standards promulgated by the commission may be substituted. 


History: Laws 1995, ch. 27, § 1. 

Cross references. — For format of rules filings under 
State Rules Act, see14-4-8 NMSA 1978. 

For electronic filing of report of campaign expenditures 
and contributions, see 1-19-31 NMSA 1978. 


For electronic filing under Taxation and Revenue De- 


partment Act, see 9-11-6.4 NMSA 1978. 

For electronic filing of annual statement by insurer, see 
59A-5-29 NMSA 1978. 

For electronic copies and abstracts of motor vehicle re- 
cords; see 66-2-7 NMSA 1978. 


For electronic filing of title applications for motor ve- 


“ hicle titles, see 66-3-201 NMSA 1978, 


For use of electronic versions of uniform traffic citations 
in the issuance of citations, see 66-8-128 NMSA 1978, 

For submission of required information to the Motor 
Vehicle Division of penalty assessments under municipal 
programs via electronic means, see 66-8-130 NMSA 1978, 

For electronic filing of abstract of record in cases involving 
violations of Motor Vehicle Code, see 66-8-135 NMSA 1978, 

For the Electronic Authentication of Documents Act, see 


‘Chapter 14, Article 15 NMSA 1978. 


14-3-16. Attorney panet ab may replevin state records: 


On behalf of the state aa the administrator, the attorney aoe near may replevin any papers, books, 
correspondence or other public records which were formerly part of the records or files of any public 
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office in the territory or state of New Mexico, and which the state still has title to or interest in and 
which have passed out of the official custody of the state, its agencies or instrumentalities. 


History: 1953 Comp., § 71-6-16, enacted by Laws 
1959, ch. 245, § 16. 


14-3-17. Approval of existing state agency systems. 


Upon the effective date of this act, the state records administrator shall review any existing 
state agency microphotography system and, after consultation with the agency, shall approve, dis- 
approve or require modification to the system. For the purposes of this section, "state agency" shall 
include the district courts. Upon disapproval, the agency shall cease to use the system. Modifica- 
tions shall be completed within a period specified by the administrator. 


History: 1953 Comp., § 71-6-17, enacted by Laws ; ANNOTATIONS 
1975, ch. 215, § 2. : 

Compiler's notes. — Laws 1963, ch. 303, § 30-1, re- Subsections B, D and G of 14-38-15 NMSA 1978 and 
pealed former 71-6-17, 1953 Comp. (Laws 1959, ch, 245,§ this section apply only to state agencies and not to 
17), relating to unlawful disposition’ of public records. For gwasestor other governmental organizations. 1979 Op. 
present comparable provisions, see 30-26-1 NMSA 1978. Atty Gen. No. 79-26, 


The phrase "effective date of this act", appearing near 
the beginning of this section, means July 1, 1975, the ef- 
fective date of Laws 1975, Chapter 215. 


14-3-18. County and municipal records; geographic information system; 
computer databases; copy fees. 


A. The administrator may advise and assist county and municipal officials in the formulation 
of programs for the disposition of public records maintained in county and municipal offices. 

B. Notwithstanding the provisions of Subsection E of this section, a county or municipality 
may charge a reasonable fee, as adopted by ordinance of the respective board of county commis- 
sioners or governing body of a municipality, for a document or product generated by a geographic 
information system. 

C. Except as otherwise provided by federal or state law, information contained in a computer 
database shall be a public record and shall be subject to disclosure in printed or typed format by 
a county or municipality that has inserted that information into the database, in accordance with 
the Public Records Act. 

D. The administrator may advise and assist county and municipal officials with the proce- 
dures, schedules and technical standards for the retention of computer databases. 

E. A county or municipality that has inserted data in a computer database shall authorize an 
electronic copy to be made of the computer database of a public record on a currently available 
electronic medium for a person if the person agrees to pay a reasonable fee based upon the cost of: 

(1) materials; 
(2) making an electronic copy of the computer database; and 
(3) personnel time to research and retrieve the electronic record. 

F. Subject to any confidentiality provisions of law, a county or municipality may permit an- 
other federal, state or local government entity access to all or any portion of a computer database 
created by the county or municipality. 

G. Acounty or municipality may at its option, and if it has the capability, permit access or use 
of its computer and network system to search, manipulate or retrieve information from a com- 
puter database and charge reasonable fees based on the cost of materials, personnel time, access 
time and the use of the county or municipality's computer network. 


History: 1953 Comp., § 71-6-17.1, enacted by Laws generated by a geographic information system; added 


19638, ch. 186, § 2; 1965, ch. 81, § 3; 2005, ch, 217, § 1. Subsection C to provide that except as otherwise provide 

The 2005 amendient, effective June 17, 2005, added by law, information contained in a computer database is 

Subsection B to provide that a county or a municipality a public record subject to disclosure in printed or typed 

may charge a reasonable fee for a document or product format in accordance with the Public Records Act; added 
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Subsection D to provide that the administrator may ad-. | the materials, the making of the copy, and personnel time 
vise and assist with procedures, schedules and technical, to research and retrieve the record; and added Subsection 
standards for the retention of computer databases; added F to provide that subject to confidentiality provisions of 
Subsection E to provide that an electronic copy of a data- law, an other governmental entity may have access to a 
base of a public record shall be made if the person request- computer database. created by a county or municipality. 


ing the record agrees to pay a reasonable fee for the cost of 


14-3-19. Storage equipment, supplies and materials; microfilm services 
and supplies; purchase by state commission of public 
records for resale. 


The state commission of public records may purchase for resale such storage boxes, forms, mi- 
crofilm supplies necessary to the providing of microfilm services and other supplies and materials 
as in its judgment are necessary to facilitate the various aspects of its programs, The commission 
may sell such items and services at cost plus a five percent handling charge. All receipts from.such 
sales shall go into the records center revolving fund. 


History: 1953 Comp., § 71-6-18, enacted by Laws revolving fund" for "special revolving fund established by 


1968, ch. 14, § 1; 2002, ch. 56, § 1. Laws 1961, Chapter 111, which is hereby continued", and 
Cross references. — For records center revolving deleted the former last sentence, which related to appro- 
fund, see 14-3-8.1 NMSA 1978. priations, 


The 2002 amendment, effective March 4, 2002, in 
the present last sentence, substituted "records center 


14-3-20. Interstate compacts; filing; index. 


A. Each agency of this state and each political subdivision of the state entering into or admin- 
istering an interstate compact or other intergovernmental. agreement between or among states, 
subdivisions of this state and other states or between this state or any. subdivision and the federal 
government, having the force of law and to which this state or any subdivision i is a party, shall file 
with the records center: 

(1) acertified copy of the compact or agreement; 

(2) a listing of all other jurisdictions party to the compact or agreement and the date on 
which each jurisdiction entered into participation; 

(3) . the status of each SAA or agreement with respect to withdrawals of participating 
jurisdictions; — 

(4) citations to any act.or resolution of the congress of the United States consenting tb the 
compact or agreement; and 

(5) any amendment, supplementary agreement or administrative rule or regulation hav- 
ing the force of law and implementing or modifying the compact or agreement. 

B. The records center shall index these documents and make them available for inspection 
upon request of any person during normal business hours. 

C, The provisions of this section are in addition to other requirements of law for filing, publica- 
tion or distribution. 

D.. No compact or agreement entered into after the effective date of this section shall become 
effective until filed as required in this section. 

E. The executive official in charge of any state agency or political subdivision which fails to file 
any compact or agreement required by this section to be filed is guilty of a misdemeanor. | 

F. The records center shall be furnished copies of all interstate compacts, when available, as 
defined in this section, which have been filed with the supreme court librarian, 


rs 


History: 1953 Comp., § 71-6-19, enacted by Laws ~ ANNOTATIONS 
1968, ch. 185, § 1; 1981, ch, 221, § 1. 

Compiler's notes. — The phrase "effective date of this Interstate contract is not instrument similar to 
section", referred to in: Subsection D, means June 7, 1963, rules, reports and notices issued. by state agencies. 
the effective date of Laws 1963, ch. 185, § 1... State v. Ellis, 1980-NMCA-187, 95 N. M, 427, 622 P.2d 1047. 

. wag State does not have valid prisoner transfer agree- 

ment with Arizona. — Due to fact that an exhaus- 


tive search of the supreme court library found only one 
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contract for a term from April 24, 1973, to June 30, Arizona concerning transfers of prisoners. State v, Ellis, 
1974, and a renewal for July 1, 1975, to June 30, 1976, 1980-NMCA-187, 95 N.M. 427, 622 P.2d 1047. « 
New Mexico does not have a valid agreement with 


14-3-21. [State publications; manuals of procedure; rules;reports; 
uniform style and form:] 


The state records administrator shall develop and recommend to the state commission of public 
records uniform standards of style and format for the following: 

A. manuals of procedure prepared and published by state agencies for the guidance of public 
officers and employees engaged in operations required for the efficient operation of state and lo- 
cal government, including but not limited to acquiring space, budgeting, accounting, purchasing, 
contracting, PSs printing, appointment and dismissal of employees and record mainte- 
nance; 

B. manuals of procedures prepared and published by state agencies for the guidance of their 
own employees and for their own operations; 

C. official rules and regulations and reprints of laws published by state agencies, excluding 
session laws published by the secretary of state; and 

D. official reports of state agencies required by ey, excluding the budget document presented 
to the legislature. 

The state commission of public records, after consultation with the afietad agencies, and with 
the approval of the governor, shall adopt. and promulgate uniform standards of style and format 
for the above publications and a schedule of distribution for each class of publication which shall 
be binding upon all state agencies. "Agencies" means, for the purposes of this section, all state 
departments, bureaus, commissions, committees, institutions and boards, except those agencies of 
the legislative and judicial branches, and those educational institutions listed in Article 12, Sec- 
tion 11 of the New Mexico Constitution. 


History: 1953 Comp., § 71-6-20, poacted by Laws Cross references. — For provisions of the State Rules 

1965, ch. 154, § 1. Act, see Chapter 14, Article 4 NMSA 1978. 
Bracketed material. — The Eaeeied ian) was 

inserted by the compiler and is not part of the law. 


14-3-22. Public policy on certain publications; state commission of 
public records duties. 


A... It is the intent of the legislature and the public policy of this state to. reduce unnecessary 
expense to the taxpayers of this state in connection with publications of state agencies designed 
primarily for the purpose of reporting to or the informing of the governor, the legislature, other 
state agencies or the political subdivisions of this state. 

B. The state commission of public records shall develop and adopt regulations which shall .be 
binding upon all state agencies. The regulations shall provide for uniform standards for those pub- 

lications set forth in Subsection A of this section and shall include but be not limited to: 

. (1) astandard size format to accommodate paper of the most economical type available; 
(2) prohibiting the use of expensive covers, binders and fasteners; 
(3) prohibiting the use of photographs, art work and, Agsien, unless absolutely necessary 
for clarification of the report; .,, 

; (4) limiting the use of color stock paper, hare such color stock would be.more expensive 
than the use of white paper; and 

(5) requiring offset or mimeograph or other means of duplication when it cannot be dem- 
onstrated that printing of such publication would be equal to or less than the cost of offset, mimeo- 
graph or other means of duplication. 

C, The state commission of public records shall maintain constant hay continuing superyir 
sion of such publications by state agencies and shall report persistent violations. of the regula- 
tions made pursuant to this act [Chapter 14, Article 3 NMSA 1978] to the secretary of aenarel 
services. 
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History: 1953 Comp., § 71-6-21, enacted by Laws 
1977, ch, 209, § 1; 19838, ch. 301, § 34. 


14-3-23. [Manuals of procedure; preparation by state agencies; review 
by state records administrator; publication.] 


Each state agency which has an official duty to establish methods and procedures involved in 
the internal structure and operation of state government, including but not limited to acquir- 
ing space, budgeting, accounting, purchasing, contracting, vouchering, printing, appointment and 
dismissal of employees and record-keeping, shall prepare, within the means provided by current 
operating budgets, manuals of procedure for the guidance of public.officers and employees engaged 
in such work. Such manual or manuals shall be reviewed and ordered published by the state re- 
cords administrator and in accordance with uniform standards of style and format promulgated hy 
the state commission of public records. . 


History: 1953 Comp., § 71-6-22, enacted by Laws Bracketed material. — The bracketed material was 
1965, ch. 154, § 3. inserted by the compiler and is not part of the law. 


14-3-24, 14-3-25. Recompiled. 


Recompilations. — Laws 1995, ch. 110, § 9, recom- duties of the state records Administrator, as 14-4-10 and 
piled former 14-3-24 and 14-3-25 NMSA 1978, describing 14-4-11 NMSA 1978, effective July 1, 1995. , 
‘Confidential Materials 
Sec. Sec; 
14-8A-1. Short title. 14-8A-2, Donation of Comdencn! material. 


14-3A-1. Short title. 


Sections 1 and 2 {14-3A-1 and 14-3A-2 NMSA 1978] of this act may be cited as the "Confidential 
Materials Act". 


History: Laws 1981, ch. 47, § 1. Information Act exemption permitting nondisclosure of 
Cross references, — For public records generally, see identity of confidential source and, in specified instances, 
Chapter 14, Article 3 NMSA 1978. of confidential information furnished only by confidential 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — What 
constitutes "confidential source" within Freedom of 


source (5 USCS § 522(b)(7)(D)), 59 A.L.R. Fed. 550. 


14-3A-2. Donation of confidential material. 


‘A. Any library, college, university, museum or institution of the state or any of its political 
subdivisions may hold in confidence materials of a historical or educational value upon which the 
donor or seller has imposed restrictions with respect to access to and inspection of the materials 
for a definite period of time as specified by the donor or seller. 

B. Access to and inspection of such materials may be restricted during the period Peers by 
the donor or seller in the manner specified by the donor or seller. 

C. The provisions of Subsections A and B of this section do not apply to materials Wrhiel were 
public records of New Mexico as defined in Section 14-2-1 NMSA 1978 while in the possession of 
the donor or seller at the time 24 the donation or ios 


History: Laws 1981, ch. 47, § 2. 
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ARTICLE 4 
State Rules 


Bec, Yk" 

14-4-1. Short title. 

14-4-2, Definitions. | 

14-4-3, Format of rules; filing; distribution. 


14-4-4. Publication filing and distribution; official deposi- 


tory. 
14-4-5, Time limit on ndopeion of a, proposed rule; filing 
and compliance required for ay, 
14-4-5,1. Temporary:provision. 
14-4-5.2. Notice of proposed rulemaking. 


14-4-5.3, Public participation, comments and rule eer : 


' ings. 

14-4-5.4. Agency record in rulemaking proceeding. 

14-4-5.5. Concise explanatory statement. 

14-4-5.6, Emergency rule. 

14-4-5.7, Conflicts between rule and statute; variance be- 
tween proposed and final action: 


14-4-1. Short title. 


Sec. 

14-4-5.8. Procedural rules. 

14-4-6. Trade, sale and exchange of agency rules, publi- 
cations and reports by records center. 

14-4-7, Current listing of rules; rule repeals. 


.14-4-7.1. New Mexico register, 


14-4-7,2. .New Mexico Administrative Code. 


14- As 8. Documents not required to be filed with state li- 


brary. 
14-4-9, Law governing filing of agency rules, documents 
and. publications. 


(14-4-10. State publications for sale or issue by state 


agencies; listing by state records adminis- 
trator. 

14-4-11. Personal files, records and documents of elected 
state officials; placing in state archives by 
the state records administrator. 


Chapter 14, Article 4 NMSA 1978 may be cited as the "State Rules Act". 


History: 1953 Comp., § 71-7-1, enacted by Laws 
1967, ch, 275, § 1; 1995, ch. 110, § 1. 

The 1995 amendment, offadtive July 1, 1995, substi- 
tuted "Chapter 14, Article 4, NMSA 1978" for "This act", 


ANNOTATIONS 


This act is inapplicable to interstate agreements. 
State v. Ellis, 1980-NMCA-187, 95 N.M. 427, 622 P.2d 1047. 

Interstate contract is not similar to rules, re- 
ports and notices issued by state agencies. State v. Ellis, 
1980-NMCA-187, 95 N.M. 427, 622 P.2d 1047. 

State corporation commission (now public regu- 
lation commission) may promulgate regulations in- 
terpreting school bus exemption in Motor Carrier 
Act without holding hearing prior to the issuance of 
the regulation, so long as it complies with State Rules Act, 


14-4-2. Definitions. 
As used in the State Rules Act: 


unless and until the legislature were to place the state 
corporation commission (now public regulation commis- 
sion) under the Administrative Procedures Act, 12-8-1 
NMSA 1978 et seq. 1969 Op. Att'y Gen. No, 69-100. 

Law reviews. — For article, "An Administrative Pro- 
cedure Act for New Mexico," see 8 Nat. Resources J, 114 
(1968), 

For note, "On Building Better Laws for New Mexico's 
Environment," see 4 N.M. L. Rev, 105 (1973). 

For 1984-88 survey of New Mexico administrative law, 
19 N.M.L. Rev. 575 (1990). 

For survey of 1988-89 Administrative Law, see 21 
N.M.L. Rev, 481 (1991). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 73 
C.J,S. Public Administrative Law and Procedure §§ 112, 
114, 


-A. "agency" means any agency, board, commission, department, institution or officer of the 
state government except the judicial and legislative branches of the state government; 
B. "person" includes individuals, associations, partnerships, companies, business trusts, politi- 


_cal subdivisions and corporations; 


C. "proceeding" means a formal agency process or procedure that is commenced or conducted 


pursuant to the State Rules Act; 


D. "proposed rule" means a rule that is provided to the public by an agency for review and 
public comment prior to its adoption, amendment or repeal, and for which there is specific legal 


authority authorizing the proposed rule; 


E. "provide to the public" means for an agency to distribute rulemaking information by: 


(1) posting it on the agency website, if any; 


(2) posting it on the sunshine portal; 


(3). making it available in the agency's district, field and regional offices, if any; 

(4) sending it by electronic mail to persons who have made a written request for notice 
from the agency of announcements addressing the subject of the rulemaking proceeding and who 
have provided an electronic mail address to the agency; 
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(5) sending it by electronic mail to persons who have participated in the rulemaking and 
who have provided an electronic mail address to the agency; 

(6) sending written notice that includes, at.a minimum, an internet and street address 
where the information may be found to persons who provide a postal address; and 

(7) providing it to the New Mexico legislative council for distribution to appropriate in- 
terim and standing legislative committees; 

F. "rule" means any rule, regulation, or standard, including those that explicitly or implicitly 

implement or interpret a federal or state legal mandate or other. applicable law and amendments 
thereto or repeals and renewals thereof, issued or promulgated by any agency and purporting to 
affect one or more agencies besides the agency issuing the rule or to affect persons not members 
or employees of the issuing agency, including affecting persons served by the.agency. An order or 
decision or other document issued or promulgated in connection with the disposition of any case'or 
agency decision upon a particular matter as applied to a specific set of facts shall not be deemed 
such a rule, nor shall it constitute specific adoption thereof by the agency. "Rule" does not include 
rules relating to the management, confinement, discipline or release of inmates of any penal or 
charitable institution, the New Mexico boys' school, the girls' welfare home or any hospital; rules 
made relating to the management of any particular educational institution, whether elementary 
or otherwise; or rules made relating to admissions, discipline, supervision, expulsion or graduation 
of students from any educational institution; and 


G. "rulemaking" means the process for adoption of a new rule or the amendment, readoption 


or repeal of an existing rule. 


History: 1953 Comp., § 71-7-2, enacted by Laws 
1967, ch, 275, § 2; 1969, ch. 92, § 1; 2017, ch. 137, § 1. 

The 2017 amendment, effective July 1, 2017, defined 
"proceeding", "proposed rule", "provide to the public", 
and "rulemaking", and revised the definitions of cer- 
tain.terms, as ised in the State Rules Act; in Subsec- 
tion B; after "business trusts", added "political subdivi- 
sions", and deleted "and" at. the end of the subsection; 
added new Subsections C through E and redesignated 
former Subsection C as Subsection F; in Subsection F, 
after "regulation", deleted "order" and added "or", after 
"standard", deleted "statement of policy", after "includ- 
ing", added "those that explicitly or implicitly implement 
or interpret a federal or state legal mandate or other ap- 
plicable law and", after "repeals", added "and renewals", 
after "the issuing agency", added ", including affecting 
persons served by the agency", deleted "Such term shall" 
and added "'Rule' does", after "charitable institution, 
the", deleted "Springer" and added "New Mexico", after 
"welfare home", deleted "of" and added "or", after "any 
hospital", deleted "nor to", after "elementary or other- 
wise", deleted "nor to", after the semicolon, added "or", 
and after "graduation of students", deleted "therefrom" 


and added "from any educational institution; and"; and 


added Subsection G. 
ANNOTATIONS 


A standard is a rule, if the proper procedure has been 
followed in promulgating it. Bokum Resources Corp. v. New 
Mexico Water Quality Control Comm'n, 1979-NMSC-090, 
93 N.M. 546, 603 P.2d 285. 


Prison rules. — The Legislature could not have made 
it more clear that rules relating to the management, con- 
finement, discipline or release of inmates are not subject 
to filing under the State Rules Act since, although the Cor- 
rections Department Act requires that all rules be filed 
in accordance with the State Rules Act, the latter clearly 
excludes certain rules relating to inmates from its defini- 
tion of rules, in 14-4-2 NMSA 1978. Johnson v. Francke, 
1987-NMCA-029, 105 N.M. 564, 734 P.2d 804. 

"Rules" and "standards". — The terms "rule" and 
"standard" include procedural standards, manuals, direc- 
tives and requirements if they purport to affect one or 
more agencies besides the i issuing agency or persons other 
than the issuing agencies' members or employees. 1993 
Op: Att'y Gen. No. 93-01. 

Museum resolution. — A resolution of the Museum 
of New Mexico permitting only Indians to sell handicrafts 
under the portal of the Palace of the Governors in Santa 
Fe was a rule within the meaning of the State Rules Act. 
Livingston v. Ewing, 1982-NMSC-110, 98 N.M. 685, 652 
P.2d 235; State v. Joyce, 1980-NMCA-086, 94 N.M. 618, 
614 P.2d 30. 

Orders and decisions excluded by dofinition from 
class of rules to which State Rules Act applies are not 
subject to the provisions of those sections and, in particu- 
lar, are not governed by ,14-4-3 and 14-4-5.NMSA 1978, 
1979 Op. Att'y Gen. No. 79-32. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80; Administrative Law,"'see'11°N.M. L: nes 
1 (1981). 


14-4-3. Format of rules; filing; distribution. 


A. Each agency promulgating any rule shall place the rule in the forhnat and style ddvired by 
rule of the state records administrator and shall deliver the rule to the state records administra- 
tor or the administrator's designee, accompanied by the concise explanatory statement required 
by the State Rules Act. The state records dprsabease ig vt or the adeninistrator’ s designee ape zee 
thereon the date and hour offiling. 9). . ast 
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B. The state records administrator or the administrator's designee shall maintain a copy of the 
rule as a permanent record open to public inspection during office hours, on the website of the re- 
cords center, published in a timely manner in the New Mexico register and compiled into the New 
Mexico Administrative Code. 

C. At the time of filing, an agency may submit to the state records administrator or the ad- 
ministrator's designee a copy, for annotation with the date and hour of filing, to be returned to the 
agency. 

D. The state records administrator, after written notification to the filing agency, may make 
minor, nonsubstantive corrections in spelling, grammar and format in filed rules. The state re- 
cords administrator shall make a record of the correction and shall deliver the record to the filing 
agency and issuing authority within ten days of the change. Within thirty days of receiving that 
state records administrator's record of a correction, the agency shall provide to the public notice of 
the correction in the same manner as the agency used to give notice of the rulemaking proceeding 


pursuant to Section 4 of this 2017 act [14-4-5.2 NMSA 1978]. 


History: 1953 Comp., § 71-7-3, enacted by Laws 
1967, ch. 275, § 3; 1969, ch. 92, § 2; 1987, ch. 40, § 1; 
1995, ch. 110, § 2; 2017, ch. 137, § 2. 

Cross references, — For records of state agencies and 
databases under Public Records Act, see Ee 3-15.1 NMSA 
1978. 

For electronic authentication and snibetittion for sig- 
nature, see 14-3-15.2 NMSA 1978. 

The 2017 amendment, effective July 1, 2017, replaced 
the "records center" with the "state records administra- 


tor" for purposes of receiving promulgated rules, revised : 
the requirements for submitting a rule to the state re- . 


cords administrator, allowed the state records administra- 
tor to make minor, non-substantive corrections to submit- 
ted rules, and required the agency to give public notice 
of minor non-substantive corrections made by the state 
records administrator in the same manner as required 
for rulemaking; ; added new subsection designation "A."; 
in Subsection A, after "required by rule of the", deleted 
"records center" and added "state records administrator", 
after "shall deliver", deleted "one original paper copy and 
one electronic copy" and added "the rule", after "to the", 
deleted "records center" and added "state records admin- 
istrator or the administrator's designee, accompanied by 
the concise explanatory statement required by the State 
Rules Act"; added subsection designation "B."; in Subsec- 
tion B, after "shall maintain", deleted "the original" and 
added "a", after "copy", added "of the rule", after "office 
hours,", deleted "and shall have the rule" and added "on 
the website of the records center"; added subsection des- 
ignation "C."; in Subsection C, after "may submit to the", 
deleted "records center an additional paper" and added 
"state records administrator or the administrator's desig- 
nee a"; and added Subsection D. 


The 1995 amendment, effective July 1, 1995, substi- 
tuted "deliver one original paper copy and one electronic 
copy" for "cause seven copies to be delivered" in the first 
sentence; substituted "maintain the original copy" for "a 
list of places to file copies" in the third sentence; added the 


‘language at the end of the section beginning "and shall 


have"; and made minor stylistic changes throughout the 
section. 


ANNOTATIONS 


Records center may require certificate of compli- 
ance. — Pursuant to its authority under this section to 
adopt a rule governing the style and format of the rules 
and regulations to be filed, the records center may require 
a certificate of compliance as a matter of style or format. 
While the records center has no authority to look behind a 
certificate of compliance or to make any determination of 
actual compliance, failure to incorporate such a certificate 
of compliance on rules and regulations submitted for fil- 
ing would constitute a failure to comply with the required 
style and format. 1978 Op. Att'y Gen. No. 78-07. 

Orders and decisions excluded by definition from 
class of rules to which this article and 13-3-24 and 13- 
3-25 NMSA 1978 apply are not subject to the provisions 
of those sections and, in particular, are not governed by 
this section and 14-4-5 NMSA 1978, 1979 Op. Att'y Gen. 
No. 79-32. 

Law reviews. — For article, "How to Stand Still With- 
out Really Trying: A Critique of the New Mexico Admin- 
istrative Procedures Act," see 10 Nat. Resources J. 840 
(1970), 

For note, "On Building Better Laws for New Mexico's 
Environment," see 4 N.M. L. Rev. 105 (1973). 


14-4-4, Publication filing and distribution; official depository. 


Each agency issuing any publication, pamphlet, report, notice, proclamation or similar instru- 
ment shall immediately file five copies thereof with the records center. The records center ‘shall 
deliver three copies to the state library, which shall keep one copy available for public inspection 
during office hours. All other copies may be circulated. The state library is designated to be an 
official depository of all such publications; pamphlets, reports, notices, proclamations and similar 
instruments: 


History: 1953 Comp., § 71-7-5, enacted by Laws 
1967, ch. 275, § 5; 1969, ch. 92, § 3; 1995, ch. 110, $3... 
The. 1995 amendment, effective July 1, 1995, added 


ANNOTATIONS 


No fundamental right to notice and hearing. — 
There is no fundamental right to notice and hearing be- 


the sechon beading, fore the adoption of a rule. Such a right is statutory only. 
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Livingston v. Ewing, 1982-NMSC-110, 98.N.M. 685, 652 New Mexico, with. the exception of any rule or regulation 
P.2d 235, or order or other document of the corporation commission 
Actual notice of rule does not dispel necessity ' (now public regulation commission), wherein it is exercis- 
of compliance with State Rules Act. State v. Joyce, ing its duty of fixing, determining, supervising, regulating 
1980-NMCA-086, 94 N.M. 618, 614 P.2d 30. and controlling all charges and rates of railway, express, 
What and with whom matters to be filed. — For- telephone, telegraph, sleeping car or similar company and 
merly, all official reports, pamphlets, publications, regula- common carrier within the state. 1953-54 Op. Att'y Gen. 
tions, rules, codes of fair competition, proclamations and No, 5814. 
orders issued, prescribed or promulgated by the state cor- Law reviews. — For article, "Suivey of New Mexico 
poration commission (now public regulation commission) Law, 1979-80: Administrative Law," see 11 N.M., L. Rev. 
of general application were to be filed, in accordance with 1 (1981). 


statute, with the supreme court librarian of the state of 


14-4-5. Time limit on adoption of a proposed rule; filing and HEOBRRADKE 
required for validity. 


A. Except in the case of an emergency rule, no rule shall be valid or enforceable until it is pub- 
lished in the New Mexico register as provided by the State Rules Act. 

B. An agency shall not adopt a rule until the public comment period has ended. If the agency 
fails to take action on a proposed rule within two years after the notice of proposed rulemaking 
is published in the New Mexico register, the rulemaking is automatically terminated unless the 
agency takes action to extend the period. The agency may extend the period of time for adopting 
the proposed rule for an additional period of two years by filing a statement of good cause for the 
extension in the rulemaking record, but it shall provide for additional public participation, com- 
ments and rule hearings prior to adopting the rule. | 

C. An agency may terminate a rulemaking at any time by publishing:a notice of termination in 
the New Mexico register. If a rulemaking is pet pursuant to this section, the agency shall 
provide notice to the public. 

D. Within fifteen days after adoption of a rule, an agency shall file the adopted rule with the 
state records administrator or the administrator's designee and shall provide to the public the 
adopted rule. The state records administrator or the administrator's designee shall publish rules 
as soon as practicable after filing, but in no case later than ninety days after the date of adoption 
of the proposed rule. Unless a later date is otherwise provided by law or in the rule, the effective 
date of a rule shall be the date of publication in the New Mexico register. 

E. A proposed rule shall not take effect unless it is adopted and filed within the time limits set 
by this con 


History: 1953 Comp., § 71-7-6, enacted by Laws shall only be valid and enforceable upon such filing and 


1967, ch. 275, § 6; 1969, ch, 92, § 4; 1995, ch. 110, § 4; compliance with any other law", and added the last two 
2017, ch. 137, § 38. sentences. 

The 2017 amendment, effective July 1, 2017, prohib- ‘Df 
ited agencies from adopine rulés until the public com- . ANNOTATIONS 


When rule Leadeies valid or énvarndeanie, — The 
language of this section is categorical: a rule is not valid or 
; enforceable until it is filed. There is no implicit exception 
90 days after the date of adoption of proposed rules, and that makes the rule effective before filing with respect 
provided for termination of the rulemaking if no action is to those with actual notice of the rule. Pineda v. Grande 


taken on a proposed rule within two years after notice is ys m 1<N : 208 
published; in the catchline, added "Time limit on adoption Beillieg Corrs WO0E TEN 004 IST S86, BOR B28 


of a proposed rule"; added subsection designation "A."; in 
Subsection A, added "Except in the case of an emergency 
rule", and after "until it-is", deleted "filed with the:records 


ment period has ended, provided time limits.on adoption 
of proposed rules after the public notice period, required 
the state records administrator to publish the rule within 


,,Prisoner disciplinary rules not covered by act, — 
Disciplinary rules promulgated by the secretary of correc- 
rk ; tions, governing the conduct of prisoners confined within a 
center and", added Subsections B and C; added subsec- penitentiary, wie not ai ay be filed with the state's 
tion designation "D."; in Subsection D, added the first two _ record center in the manner required under State Rules 
sentences of the subsection, after "provided by law", added ° Ack ohnsor v. Francke, 1987-NMCA-029, 105 NM. 564, 
"or in the rule", and deleted "Emergency regulations may 734 P.24.804. 
go into effect immediately upon filing with the records No fantnisental right to notice and 1 der ivdstont 
center, but shall be effective no more than thirty days un- There is no fundamental right to notice and hearing be- 
less they are published in the New Mexico register"; and fore the adoption of a rule, Such a right is statutory only. 


added Subsection E. 
The 1995 amendment, effective July 1, 1995, added met HV a Ewing, bee a aa ay Hy ae ia ry 


the section heading, substituted the language at'the end 


of the first sentence beginning "filed with" for '"so filed and Pevcktees Rita Srengenny 1 eee menioratidtim 


# 80-50 which listed the name variations which could 
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be counted for the various write-in candidates, and. re- 
quired the precinct, officials to list all of the variations, 
was never filed in the records center as required by Sec- 
tion 14-4-5 NMSA 1978 and was void. Weldon v. Sanders, 
1982-NMSC-136, 99 N.M. 160, 655 P.2d 1004, 

Actual notice of rule does not dispel necessity 
of compliance with State Rules Act. State v. donee. 
1980-NMCA-086, 94 N.M. 618, 614 P.2d 30, 

Effect of failure to comply with statutory require- 
ments. — Where the board of cosmetology failed to (1) 
comply with the repeal procedure of 12-8-4A NMSA 1978, 
in failing to give notice to interested parties and to hold 
a hearing prior to taking action, and (2) failed to file the 
record of its regulatory proceedings with the state records 
administrator as required by this section, the action of 
the board in repealing a licensing reciprocity regulation 
was contrary to law and the repeal was invalid. Rivas v. 
Board of Cosmetologists, 1984-NMSC-076, 101 N.M, 592, 
686 P.2d 934. 

Effect of unfiled rules and regulations. — Former 
statutes (4-10-13 to 4-10-19, 1953 Comp.) did not, provide 
that all unfiled rules and regulations were ineffective, but 


merely provided that such rules and regulations would — 


not be valid as against any person who did not have ac- 
tual knowledge of their contents. Maestas.v. Christmas, 
1958-NMSC-021, 63 N.M. 447, 321 P.2d 631, 

Amendment has no effect on validity of previous 
resolution. — The subsequent adoption of an amended 
resolution has no effect on the validity of a previous reso- 
lution, Livingston v, Ewing, 1982-NMSC-110, 98 N.M. 685, 
652 P.2d 235. 

Criminal trespass charges not a means to enforce 
rule until filing. — Criminal trespass charges under 30- 
20-18 NMSA 1978 are not.a means to enforce a rule avail- 
able to the state until the rule is properly filed in compli- 


ance with State Rules Act. State v. Joyce, 1980-NMCA-086, 


94 N.M. 618, 614 P.2d 30. 
Policies that affect other agencies. —lIfa ‘policy man- 
ual or directive contains statements of policy purporting to 


14-4-5.1. Temporary provision. 


STATE RULES 


14-4-5.2 


_affect one or more agencies besides the agency issuing the 


manual or to affect persons not members or employees of 
the issuing agency, it must be filed in accordance with the 
State Rules Act. 1993 Op. Att'y Gen. No. 93-01. 

, Statute does not authorize center to investigate 
validity of rules. — The statute makes no provision for 
a preliminary investigation by the records center with re- 


spect to the compliance of the submitting ageney to any 


notice and hearing requirements. As an: administrative 
body, the records center can only act within the scope of 


the authority delegated by statute, and any independent 


investigation into the validity of the rules and regulations 
submitted for filing does not come within the records cen- 
ter's authority; therefore the records center has no power 
to make a determination as to whether, in fact, the pro- 
mulgating agency has complied with notice and hearing 
requirements. 1978 Op. Att'y Gen. No. 78-07. 

Orders and decisions excluded by definition from 


class of rules.to which State Rules Act applies “are not 


subject to the provisions of those sections and, in particu- 
lar, are not governed by 14-4-3 NMSA 1978 and this sec- 
tion. Op, Att'y Gen. No. 79-32. 

What and with whom matters to be filed. — For- 
merly, all official reports, pamphlets, publications, regula- 
tions, rules, codes of fair competition, proclamations and 
orders issued, prescribed or promulgated by the state cor- 
poration commission (now public regulation commission) of 
general application were to be filed, in accordance with stat- 
ute, with the supreme court librarian of the state of New 
Mexico, with the exception,of any rule or regulation or or- 
der or other document of the corporation commission (now 
public regulation commission), wherein it is exercising its 
duty.of fixing, determining, supervising; regulating and con- 
trolling all charges and rates of railway, express, telephone, 
telegraph, sleeping car or similar company and common 


carrier within the state. 1953-54 Op. Att'y Gen. No. 5814. 


- Law, reviews. — For annual survey of New Mexico law 
relating to administrative law, see 12 N.M.L. Rev, 1 (1982). 


Notwithstanding the provisions of 14-4-5 NMSA 1978, rules filed prior to July 1, 1995 shall con- 
tinue in effect if such rules were filed. with the state records center in accordance with the law ap- 
plicable at the time of filing, and they have not otherwise been repealed, amended, or superseded. 


History: Laws 1995, ch. 110, § 10. 


14-4-5.2. Notice of proposed rulemaking. 


A. Not later than thirty days before a public rule hearing, the agency proposing the rule shall 
provide to the public and publish in the New Mexico epidtar a notice of proposed rulemaking. The 


notice shall include: 


(1) asummary of the full text of the proposed weil : 
(2) ashort.explanation of the purpose of the proposed rule; . 
(3) acitation to the. specific legal authority authorizing the psopased rule onal the adoption 


of the rule; 


(4) isan on =a a copy of the full text of the proposed rule may be obtained; 
(5) information on how a person may comment on the proposed.rule, where comments will 


be received and when comments are due; 


(6) information on where and when a public ile hearing will be held and how a -person 


may participate in. the hearing; and 


(7) a citation to technical information, if any, that served as a basis for the proposed rule, 
and information on how the full text of the technical information may be obtained. 
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B. An agency may charge’a reasonable fee for providing any records in nonelectronic form 
when provided to a person pursuant to this section. An agency shall not charge a fee for providing 
any records in electronic form when provided to a person pursuant to this section. 

C. An internet link providing free access to the full text of the proposed rule shall be included 
on the notice of proposed rulemaking. 

D. Ifthe agency changes.the date of the public rule hearing or the deadline for submitting com- 
ments as stated in the notice; the agency shall provide notice to the public of the change. 

E. The state records administrator or the administrator's designee shall timely publish the 
notice of proposed rulemaking in the next publication of the New.Mexico register. 


History: Laws 2017, ch. 137, § 4. Effective dates. — Laws 2017, ch. 137, § 11 made 
, Laws 2017, ch. 187, § 4 effective July 1, 2017. / 


14-4-5.3. Public participation, comments and rule hearings. 


‘A. The notice of proposed rulemaking shall specify a public comment period of at least thirty 
days after publication in the New Mexico register during which a person may submit information 
and comment on the proposed rule. The information or comment may be submitted in an electronic 
or written format or at a public rule hearing pursuant to Subsection B of this section. The agency 
shall consider all information and comment on a proposed rule that is submitted within the com- 
ment period. 

B. At the public rule hearing, members of the public shall be given a reasonable éphartumtty 
to submit data, views or arguments orally or in writing. Each agency shall determine, in accor- 
dance with governing statutory and case law, the manner in which parties to the proceeding and 
members of the public will be able to participate in public hearings. All public hearings shall be 
conducted in a fair and equitable manner. Except as otherwise provided by law, an agency repre- 
sentative or hearing officer shall preside over a public rule hearing. 

C. The public rule hearing shall be open to the public and be recorded. 


History: Laws 2017, ch. 137, § 5. Effective dates. — Laws 2017, ch. 137, § 11 made. 
Laws 2017, ch. 187, § 5 effective July 1, 2017. 


14-4-5.4. Agency record in rulemaking proceeding. 


A. An agency shall maintain a rulemaking record for each rule it proposes to adopt. The record 
and materials incorporated by reference in the proposed rule shall be readily available for public 
inspection in the central office of the agency and available for public display on the state sunshine 
portal. If an agency determines that any part of the rulemaking record cannot be practicably dis- 
played or is inappropriate for public display on the sunshine portal, the agency shall describe that 
part of the record, shall note on the sunshine portal that the part of the record is not displayed and 
shall provide instructions for accessing or inspecting that part of the record. 

B. Arulemaking record shall contain: 

(1) a-copy of all publications in the New Mexico register relating to the proposed rule; 

(2) acopy of any technical information that was relied upon in formulating the final rule; 

(3) any official transcript of a public rule hearing or, if not transcribed, any audio recording 
or verbatim transcript of the hearing, and any memoranda summarizing the contents of the hear- 
ing prepared by the hearing officer or agency official who presided over the hearing; 

(4) a copy of all comments and other material received by the agency during the public 
comment period and at the public hearing; 

(5) a copy of the full text of the initial proposed rule and the full text of the final adopted 
rule and the concise explanatory statement filed with the state ee jaitley or the ad- 
ministrator's designee; and 

(6) any corrections made by the state records administrator sere to ‘Section 14-4-3 
NMSA 1978.” 
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History: Laws 2017, ch. 137, § 6. Effective dates. — Laws 2017, ch. 137, § 11 made 
Laws 2017, ch. 187, § 6 effective July 1, 2017. 


14-4-5.5. Concise explanatory statement. 


At the time it adopts a rule, an agency shall meses to the public a concise explanatory state- 
ment containing: 

A. the date the agency adopted the rule; 

B. areference to the specific statutory or other authority authorizing the rule; and 

C. any findings required by a provision of law for adoption of the rule. 


History: Laws 2017, ch. 137, § 7. Effective dates. — Laws 2017, ch. 137, § 11 made 
Laws 2017, ch, 187, § 7 effective July 1, 2017. 


14-4-5.6. Emergency rule. 


A. An agency shall comply with the rulemaking procedures of the State Rules Act unless the 
agency finds that the time required to complete the procedures would: 

(1) cause an imminent peril to the public health, safety or welfare; 
(2) cause the unanticipated loss of funding for an agency program; or 
(3) place the agency in violation of federal law. 

B. The agency shall provide to the public a record of any finding pursuant.to Subsection A of 
this section and a detailed justification for that finding before issuing an emergency rule. The-re- 
cord shall include a statement that the emergency rule is temporary. After such record has been 
provided to the public, the agency may issue the emergency rule immediately without a public rule 
hearing or with any abbreviated notice and hearing that it finds practicable. ' 

C. When an agency makes a finding pursuant to Subsection A of this section, the agency shall 
follow the provisions of this section in addition to any more specific requirements in statute that 
pertain to the agency regarding promulgating emergency or interim rules. 

D. Emergency rules may take effect immediately upon filing with the state records administra- 
tor or the administrator's designee or at a later date specified in the emergency rule. Emergency 
rules shall be published in the New Mexico register. , 

E. No emergency rule shall permanently amend or repeal an existing rule. An emergency rule 
shall remain in effect until a permanent rule takes effect under the normal rulemaking process. If 
no permanent rule is adopted within one hundred eighty days from the effective date of the emer- 
gency rule, the emergency rule shall expire and may not be readopted as an emergency rule. If an 
expired emergency rule temporarily amended or repealed an existing rule, the rule shall revert to 
what it would have been had the emergency rule not been issued. 


History: Laws 2017, ch. 137, § 8. Effective dates. — Laws 2017, ch. 187, § 11 made 
iy path Laws 2017, ch. 137, § 8 effective July 1, 2017. 


14-4. 5.7, Conflicts between rule and statute; variance between 
proposed and final action. 


A. No rule is valid or enforceable if it conflicts with statute. A conflict between a rule and a 
statute is resolved in favor of the statute. 

B. A word or phrase that is defined in an applicable statute should not be defined in rule. A 
conflict between a definition that appears in a rule and in an applicable statute is resolved in favor 
of the statute. 


History: Laws 2017, ch. 137, § 9. Effective dates. — Laws 2017, ch. 137, § 11 made 
Laws 2017, ch. 187, § 9 effective July 1, 2017. 
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14-4-5.8. Procedural rules. 


No later than January 1, 2018, the attorney general shall adopt default procedural rules for 
public rule hearings for use by agencies that have not adopted their own procedural rules con- 
sistent with the State Rules Act. Hach agency may adopt its own procedural rules, or continue in 
effect existing rules, which shall provide at least,as much opportunity for participation by parties 
and members of the public as is provided in the procedural rules adopted by the attorney general. 
An agency that adopts its own procedural rules shall send a copy of those procedural rules to the 


attorney general and shall,maintain those procedural rules on the agency's website. 


History: Laws 2017, ch. 137, 5 10. 


Effective dates. — Laws 2017, ch. 137, § 11 made 
Laws 2017, ch. 137, § 10 effective July.1, 2017. 


14-4-6. [Trade, sale and exchange of agency rules, publications and 
reports by records center. |] 


The records center is hereby authorized to trade, sell or exchange such rules, pamphlets, reports 
or similar instruments for rules, pamphlets, reports or similar instruments of similar value and to 


sell the same at a reasonable price, 


History: 1953 Comp., § 71-7-7, enacted by Laws 
1967, ch. 275, § 7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Law reviews. — For article, "An Administrative Pro- 
cedure Act for New Mexico," see. 8 Nat, Resources J. 114 
(1968). 


14-4-7, Current listing of rules; rule repeals. 


“A. The state records administrator shall prepare and publish a listing and index of all current 


rules which are filed with the records center, 


B._ All pamphlets, reports, proclamations or similar instruments which are filed with the librar- 
ian of the supreme court law library of the state of New Mexico on the effective date of the State 
Rules Act and which would, if filed after the effective date of the State Rules Act, be filed with the 
records center shall be transferred to the records center, 

C. The records center shall be furnished a reasonable sapreg tee to obtain copies of all rules, 
as defined in the State Rules Act, filed with the librarian of the supreme court law library of the 
state of New Mexico on the effective date of the State Rules Act. 

D. All rules filed with the librarian of the supreme court law library that have not been filed 
with the records center pursuant to the State Rules Act by June 30, 1991 are repealed, 


History: 1953 Comp., § 71-7-8, enacted by Laws 
1967, ch. 275, § 10; 1969, ch. 92, § 5; 1991, ch. 221, § 1. 

Compiler's notes. — The phrase "effective date of the 
State Rules Act", used three times in this section, means 
April 14, 1967, the effective date of Laws 1967, Chap- 
ter 275. 

The 1991 amendment, effective June 14, 1991, added 
the section heading; designated the formerly undesignated 
provisions as Subsections A to C; deleted the former last 
sentence of the section which read: "The librarian of the 
supreme court shall not be required to retain more than 


the original or one copy. thereof"; added Subsection D; and: 


made minor stylistic changes throughout the section. 


14-4-7,1. New Mexico register. 


ANNOTATIONS 


Interstate agreement not contemplated within 
this act. — Despite the broad language in this section 
regarding "[a]ll pamphlets, reports, proclamations or simi- 
lar instruments;" an interstate agreement contract is not 
contemplated within the State Rules Act. State v. Ellis, 
1980-NMCA-187, 95 N.M. 427, 622 P.2d 1047. - 

Interstate contract is not instrument similar to 
rules, reports and notices issued by state agencies. State 
v. Ellis, 1980-NMCA-187, 95.N.M; 427, 622 P.2d 1047. 

Law reviews. — For article, "An Administrative Pro- 
cedure Act for New Mexico," see 8 Nat. Resources J. 114 
(1968). 


A. The state records administrator shall provide for publication of a New Mexico register at 
least twice a month. The New Mexico register shall be published in such a way as to minimize the 
cost to the state. To accomplish this, the state records administrator is authorized to provide for 
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charges for subscriptions and for publication of notice and other items, including advertising, in 
the register. 

B. The New Mexico register shall be the official publication for all notices of rule doMivipe and 
filings of adopted rules, including emergency rules, by agencies. 

(1) The register shall include the full text of any adopted rules, including emergency rules. 
Proposed rules may be published in full or in part‘at.the discretion of the issuing agency. 

(2) Upon request of an issuing agency, the state records administrator may determine that 
publication in the register of the full text of an adopted rule would be unduly cumbersome, expen- 
sive or otherwise inexpedient, and may publish instead a synopsis of the adopted rule and a state- 
ment that a copy of the rule is available from the issuing agency. 

C. The New Mexico register shall be available by subscription and single copy purchase to any 
person, including agencies of the executive, judicial and legislative branches of state government 
and its political subdivisions, at a reasonable charge approved by the state records administrator. 
The administrator may authorize distribution of a certain number of copies of the register without 
charge to agencies or political subdivisions as deemed economically feasible and appropriate. 

D. The New Mexico register may include a summary or the text of any governor's executive 
order, a summary, listing or the text of any attorney general's opinion, ‘a calendar listing the date, 
time and place of all or selected agency rule-making hearings, a list of gubernatorial appointments 
of state officials and board and commission members or other material related to administrative 
law and practice. 

EK. The state records administrator shall adopt and promulgate rules necessary for the seaphe: 


mentation and administration of this section. 


History: Laws 1989, ch. 38, § 1; 1995, ch. 110, § 5. 

The 1995 amendment, effective July 1, 1995, in 
Subsection A, substituted "for publication" for "if eco- 
nomically feasible, for development and publication" 
and deleted "after January 1, 1990" following "month"; 
in Subsection B, redesignated the last two sentences as 
Paragraph (1) and rewrote the paragraph to make pub- 
lication of the full text of adopted rules mandatory, and 
added Paragraph (2); and made minor stylistic changes 
throughout the section. 


ANNOTATIONS 


Adequate notice under Open Meetings Act. — A 
notice of proposed rulemaking in the New Mexico regis- 
ter probably would not constitute reasonable notice under 
the Open Meetings Act, 10-15-1 to 10-15-4 NMSA 1978, 
because the register is not widely circulated and is not 
readily available to the general public. 1993 Op. Att'y Gen. 
No. 93-02. 

Notice requirements for legal publication. — A 
notice published in the New Mexico register would not 
fulfill the requirements for legal publication under 14- 
11-1 to 14-11-8 NMSA 1978 because the register is not a 


newspaper of general paid circulation. 1993 Op. Att'y Gen. 
No. 93-02. 

Publication in human services register. — Publica- 
tion of a notice, proposed rule, or adopted rule in the New 
Mexico human services register does not fulfill the human 
services department's duty to publish materials required 
by the New Mexico register. 1993 Op. Att'y Gen. No. 93-02. 

Publication requirements under the Administra- 
tive Procedures Act. — The state rules administrator 
was not required to publish a separate bulletin under 
former 12-8-6 NMSA 1978 for agencies subject to the Ad- 
ministrative Procedures Act. Specifically, the provisions 
of this section superseded the requirements in former 12- 
8-6 NMSA 1978 for issuing a bimonthly publication, for 
publishing the full text of rules except under the speci- 
fied conditions and for providing bulletins free of charge 
to state agencies and political subdivisions upon request. 
1993 Op. Att'y Gen. No. 93-03. 

Incorporation by reference. — An agency may not 
avoid filing and publishing a rule by incorporating by ref- 
erence any otherwise properly filed and published rule. 
However, this section grants the state records administra- 
tor and the issuing agency discretion to agree on publica- 
tion of less than a full text of incorporated materials, 1993 
Op. Att'y Gen. No. 93-01. 


14-4-7.2. New Mexico Administrative Code. 


A. The state records administrator shall create and have published a New Mexico Administra- 
tive Code, which shall contain all adopted:rules. The administrator shall adopt regulations setting 
forth procedures for the compilation of the code and prescribing the format and structure of the 
code, including provisions for at least annual supplementation or revision. 

B. All rulemaking agencies shall revise, restate and repromulgate their existing rules as 
needed to expedite publication of the New Mexico Administrative Code. 


History: 1978 Comp., § 14-4-7.2, enacted by Laws 
1995, ch. 110, § 6. 


Effective dates. — Laws 1995, ch. 110, § 12 made the 
act effective January 1, 1995. 
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ANNOTATIONS payment: from Medicaid, the plaintiff,was precluded 
: . f from seeking payment from defendant insurers. Alliance 
8.302.1.15 NMAC recognizes alternative sources of Health of Santa Teresa, Inc. v. Natl. Presto Industries, Inc., 


payment, but intends for Medicaid to be the final payer | 2007-NMCA-157, 143 N.M. 133) 173 P.3d 55. 
for services and where the plaintiff sought, and received a | 


14-4-8. Documents not t required to He filed with state library. i 


The state. Libeesiay may by eurwerine written instructions advise hap records center that he 
no longer desires a particularclass of instrument to be filed with the state library and thereafter 
such records center shall no longer file such class of documents with the state libeary unless such 
rejection is rescinded in writing and:sent to such agency or agencies. » 


History: 1953. Comp., § 71-79, enacted by Laws 
1967, ch. 275, § 11; 1977, ch. 246, § 47. 


14-4. 9. lane purvessiinta filing of agency fee documents and 
publications. ] 


Wherever any law requires an agency to file a rule, enol timiobeai art or publication with the 
librarian of the supreme court law library such shall be accomplished by the delivery and filing as 
provided in the State Rules Act. ) | 


History: 1953 Comp., § 71-7-10, enacted by Laws Bracketed material. — The bracketed material was 
1967, ch. 275, § 12. inserted by the compiler and is not part of the law, 


14-4-10. State publications for sale or issue by state tegretol listing by 
‘state records administrator. 


The state records administrator shall maintain a file of all state publications which are for sale 
or issue by agencies of the state. He shall prepare and publish a list of all such publications which 
are current and effective. The list shall include such documents as books, manuals, pamphlets, bul- 
letins, monographs and periodicals designed to instruct, inform or direct either the general public 
or public officers and employees. Correspondence and those documents developed by agancies for 
their own internal administration are excluded. 


History: 1953 Comp., § 71-6-23, enacted by ira 14-3-24, recompiled as 1978 Comp., § 14-4-10 by Laws 
1967, ch. 275, § 8; 1977, ch. 301, § 3; 1978 Comp., § 1995, ch. 110, § 9. 


14-4-11. [Personal files, records'and documents of elected state — 
officials; placing in state archives by the state records 
administrator. | 


The state records administrator may accept and place in the state archives the personal files, 
records and documents of elected state officials or of former elected state officials, subject to any 
reasonable restrictions, moratoriums and requirements concerning their use by other persons. 
Such restrictions, moratoriums and requirements made by the donor, however, shall not prevent 
the archivist of the state records center from Spier access to the files, records and documents for 
indexing and cataloguing Ss artceekt 


History: 1953 Comp., § 71-6-24, enacted by Laws.» .Bracketed material. — The bracketed material was 
1967, ch. 275, § 9; 1978 Comp., § 14-3-25, recompiled _ inserted. by the compiler and/is.not part.of the law. 
as 1978 Comp,, § 14-4-11 by Laws 1995, ch. 110, § 9. 
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14-4A-1 SMALL BUSINESS REGULATORY RELIEF ACT 14-4A-3 


ARTICLE 4A 
Small Business Reali tary Relief Act 


Sec. M4 4 t Sec. 


14-4A-1. Short title. - . 14-4A-5. Small bbaindei regulatory advisory commission 
14-4A-2. Legislative findings, , created; membership; powers and duties. 


14-4A-3. Definitions. 14-4A-6. Periodic review of rules. 
14-4A-4, Rules affecting small business. ' 


14-4A-1. Short title. 


This.act [14-4A-1 through 14-4A-6 NMSA 1978] may be cited as the "Small Business Regulatory 
Relief Act". 


History: Laws 2005, ch. 244, § 1. ’ Effective dates. — Laws 2005, ch. 244, § 7 made Laws 
2005, ch. 244, § 1 effective July 1, 2005. 


14-4A-2. Legislative findings. 


The legislature finds that: 

A. avibrant and growing small business sector is critical to creating jobs in a dynamic econ- 
omy; | 
B. small businesses bear a disproportionate share of regulatory costs and burdens; 

C. fundamental changes that are needed in the regulatory culture of state agencies to make 
them more responsive to small business can be made without compromising the statutory mis- 
sions of the agencies; 

D. when adopting rules to protect the health, safety and economic welfare of the state, agencies 
should seek to achieve statutory goals as effectively and efficiently as possible without imposing 
unnecessary burdens on small businesses;. 

E. uniform regulatory reporting requirements can impose unnecessary and disproportionately 
burdensome demands, including legal, accounting and consulting costs, upon small businesses 
with limited resources; 

F. the failure to recognize differences in the scale and resources of regulated businesses can 
adversely affect competition in the marketplace, discourage innovation and restrict improvements 
in productivity; 

G. unnecessary rules create entry barriers in many industries and disvourage potential entre- 
preneurs from introducing beneficial products and processes; 

H. the practice of treating all regulated businesses as equivalent may lead to inefficient use 
of agency resources, enforcement problems and, in some cases, to actions inconsistent with stated 
legislative intent of health, safety, environmental, economic welfare and other legislation; 

I. alternative regulatory approaches that do not conflict with applicable statutes may be avail- 
able to minimize the significant economic impact of rules on small businesses; and 

J. the process by which state rules are developed and adopted should be reformed to require 
agencies to solicit the ideas and comments of small businesses, to examine the effect of proposed 
and existing rules on’ such businesses and to review the continued need for existing rules. 


History: Laws 2005, ch. 244, § 2. Effective dates. — Laws 2005, ch. 244, § 7 made Laws 
948T) 2005, ch.'244;§ 2 effective July 1, 2005: 


14- 4A-3. Definitions. | 


‘As ised 1 in the Small Business Rananesis Rélief: Act: ' 
A. "agency" means every department, agency, board, commission, committee or institution of 
the executive branch of state government; 
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B. "commission" means the small business regulatory advisory commission; 

C. "proposed rule" means a proposal by an agency for a new rule or for a change in, addition to 
or repeal of an existing rule; 

D, "rule" means any rule, regulation, order, standard or Mereuien of policy, including amend- 
ments to or repeals of any of those, issued or promulgated by an agency and purporting to affect 
one or more agencies besides the agency issuing the rule or to affect persons not members or 
employees of the issuing agency. An order or decision or other document issued or promulgated in 
connection with the disposition of any case or agency decision upon a particular matter as applied 
to a specific set of facts shall not be deemed a rule nor shall it constitute specific adoption of a rule 
by the agency. "Rule" does not include rules relating to the management, confinement, discipline 
or release of inmates of any penal or charitable institution, the New Mexico boys' school, the girls' 
welfare home or a public hospital; or rules made relating to the management of any particular 
educational institution, whether elementary or otherwise; or rules made relating to admissions, 
discipline, supervision, expulsion or graduation of students from an educational institution; and 

K. "small business" means a business entity, including its affiliates, that is independently 
owned and operated and employs fifty or fewer full-time employees. 


History: Laws 2005, ch. 244, § 3. Effective dates. — Laws 2005, ch. 244, § 7 made Laws 
2005, ch. 244,§ 3 effective July 1, 2005: 


14-4A-4, Rules affecting small business. 


A. Prior to the adoption of a proposed rule that may have an adverse effect on small business, 
an agency shall provide a copy of the proposed rule to the commission at the same time as persons 
who have requested advance notice of rulemaking. 

B. Prior to the adoption of a proposed rule that the agency deems to have an adverse effect on 
small business, the agency shall consider regulatory methods that accomplish the objectives of the 
applicable law while minimizing the adverse effects on small business. 


History: Laws 2005, ch. 244, § 4. Effective dates. — Laws 2005, ch. 244, § 7 made Laws 
2005, ch. 244, § 4 effective July 1, 2005, 


14-4A-5. Small business regulatory advisory commission created; 
membership; powers and duties. 


A. The "small business regulatory advisory commission" is created. The commission shall con- 
sist of nine members who are current or former small business owners, five appointed by the gov- 
ernor and two each appointed by the speaker of the house of representatives and the president pro 
tempore of the senate, Each member shall be from a different geographic region of the state. Mem- 
bers shall serve two-year terms. A member shall not serve more than three consecutive terms. 
Members shall name the chairperson of the commission..The commission shall meet at the call 
of the chairperson. A majority of the members constitutes a quorum for the conduct of business. 
Members are entitled to per diem and mileage as provided in the Per Diem and Mileage Act [10- 
8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, perquisite or allowance. 

B. The commission is administratively attached to the economic development department, and 
staff for the commission shall be provided by the department. 

C. The commission may: . 

(1) provide state agencies with input regarding proposed rules that may adversely affect 
small business; 

(2) consider requests from small business owners to review rules adopted by an agency; 

(3) review rules promulgated by an agency to determine whether a rule places an unneces- 
sary burden on small business and make recommendations to the agency to mitigate the adverse 
effects; and 
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(4) provide an annual evaluation report to the governor and the legislature, including rec- 
ommendations and evaluations of agencies regarding regulatory fairness for small businesses. 
D. The commission does not have authority to: 
(1) interfere with, modify, prevent or delay an agency or administrative enforcement action; 
(2) intervene in legal actions; or 
(3) subpoena witnesses to testify or to produce documents, but it may Fequeee witnesses to 
voluntarily testify or produce documents. 


History: Laws 2005, ch. 244, § 5. Effective dates. — Laws 2005, ch. 244, § 7 made Laws 
2005, ch. 244, § 5 effective July 1, 2005. 


14-4A-6. Periodic review of rules. 


A. By July 1, 2010, each agency shall have reviewed all of its rules that existed on the effective 
date of the Small Business Regulatory Relief Act to determine whether the rules should be con- 
tinued without change or should be amended or repealed to minimize the economic impact of the 
rules on small businesses, subject to compliance with the stated objectives of the laws pursuant to 
which the rules were adopted. 

B. Rules adopted and promulgated after the effective date of the Small Business Regulatory 
Relief Act shall be reviewed every five years to ensure that they continue to minimize economic 
impacts on small businesses while implementing the state objectives of the laws pursuant.to which 
the rules were adopted. 

C. In reviewing its rules to minimize economic Bane e on small businesses, an agency shall 
consider the following factors: 

(1). continued need for the rule; 

(2) the nature of complaints or comments received from the public concerning the rule; 

(3) the complexity of the rule; 

(4) the extent to which the rule overlaps, duplicates or conflicts with other federal, state 
and local government rules; and 

(5) the length of time since the rule has been evaluated or the degree to which technology, 
economic conditions or other factors have changed in the topical area affected by the rule. 


History: Laws 2005, ch. 244, § 6. Effective dates. — Laws 2005, ch. 244, § 7 made Laws 
2005, ch. 244, § 6 effective July 1, 2005. 
ARTICLE 5 
Public Records Recovery 
Sec. Sec. 
14-5-1. Short title. 14-5-7, District court findings and orders. 
14-5-2. Definitions. 14-5-8. Replacement of recovered document. 
14-5-3. Recovery authorized. 14-5-9, Effect of replacement of recovered document. 
14-5-4, Method of recovery. 14-5-10. Alternative method. 
14-5-5. Return of public record. 
14-5-6. Refusal to appear and produce document; proce- 


dure. 


14-5-1, Short title. 


This act [14-5-1 Neh 14-5-10 NMSA 1978] may be cited as the "Public Records Recovery 
Act", 


History: 1953 Comp., § 71-8-1, enacted by Laws 
1973, ch. 270, § 1. 
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14-5-2. Definitions. 


As used in the Public Records fonacare Act: 

A... "public officer" means any officer or employee of oR sesial abil ethane or hideccind deuaalt 
ments of the state or any of its agencies, and any officer or employee of any of the political subdivi- 
sions.of the state, who is the. official custodian of any public record or class of public records; and 

B. "public record" means all instruments and documents duly recorded in the records of the 
county clerk, istrict court or probate court, which affect interest in real property, 


History: 1958 : OStiay, § 71-8:2, ‘enacted by Laws 
1973, ch. 270, § 2. 


14-5-3. Recovery authorized. 


. Any public officer is authorized to recover public records and to slepligate copies of them i in the 
possession of any private party. ) 


History: 1953 Comp., § 71- re enacted by Laws 
1978, ch. 270, § 3. 


14+5-4, Method of recovery. 


Upon determining that a particular public record is not in the hands of the official custodian of 
such record and upon forming a reasonable belief that those records. or copies.of them are in the 
possession of a private party or parties, the public officer shall send a postage.prepaid, certified 
letter, return receipt requested, to the party believed.to be in possession of the records or copies of 
them, making demand for the production of the record if he has it:and if he does not have it, any 
copy of the record, The letter shall: 

A. name with particularity the record, the original or copy of which is believed to be in the pos- 
session of the private party; 

B. allege that the public record is not in the hands of the official cHotadtinis of the.record; 

C. state the grounds on which the public officer believes that the private party is in possession 
of the public record or a copy of it; and 

D. demand that within thirty days of the receipt of the letter, the Fosipient shall appear a a 
time and place stated in the letter, bringing the named public record or if the demand is for a copy, 
the copy with him. 


History: 1953 Comp., § 71-8-4, enacted by Laws 
1973, ch. 270, § 4. 


14-5-5. Return of public record. 


If the recipient of the public officer's letter complies with the demand and produces the docu- 
ment or documents, the public officer: 

A. shall determine if the document produced is a missing record or a copy of a missing racbtd; 
and 

B. then shall duplicate the document and return the private party's document to him if it is a 
copy, or if it is the original public record, give the private party a copy and keep the original public 
record, 


History: 1953 Comp., § 71-8-5, enacted by Laws 
1973, ch, 270, § 5. 
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14-5-6. Refusal to appear and produce document; procedure. 


If within thirty days of the receipt of the letter, the recipient fails to appear or fails to produce 
the requested document or documents without showing cause, the public officer making’ the de- 
mand shall apply to the district court in the judicial district where the documents are allegedly 
located for an order compelling production of the documents ie recovery or copying as provided 
above. 

A. The application shall: 

(1) name with particularity the record, the original or copy of which is believed to be in the 
possession of the third party; 

(2) allege that the public record is not in the hands of the official custodian of the record; 

(3) state the grounds upon which the public officer believes that the private party is in 
possession of the public record or copies of it; and 

(4) state, by affidavit or otherwise, that due demand as required by the Public Records 
Recovery Act has been made and that the private party or parties have either failed or refused to 
produce the document or documents. 

B. The application shall be docketed in the district court as a civil proceeding and shall proceed 
as a civil suit under the rules of civil procedure of the district courts. 


History: 1953 Comp., § 71-8-6, enacted by Laws 
1973, ch. 270, § 6. 


14-5-7. District court findings and orders. 


If the district court finds that the petition of the public officer is true and that the named docu- 
ment or documents are in the possession of the named party or parties, the court shall order that 
the document or documents be turned over for recovery or duplication as required in Subsection B 
[D] of Section 4 [14-5-4 NMSA 1978] of the Public Records Recovery Act. 


History: 1953 Comp., § 71-8-7, enacted by Laws The reference to Subsection B of Section 4 of the Public 
1973, ch. 270, § 7. Records Recovery Act probably should be to Subsection D 
Bracketed material. — The bracketed material was of that section, 14-5-4 NMSA 1978, 


inserted by the compiler and is not part of the law, 


14-5-8. Replacement of recovered document. 


Records recovered by any public officer or duplicated by the public officer pursuant to the Public 
Records Recovery Act shall immediately be returned to the official custodian entitled to possession 
of the record. Prior to replacing the recovered documents, the public officer shall attach a certifi- 
cate to each of them in a manner that it cannot be removed without destruction of the document 
stating the date on which the documents were recovered and the name of the person who had pos- 
session of the original or copy, the statement under oath of the person who had possession as to the 
authenticity of the original or copy, and if possible attesting to the belief of the public officer that 
the recovered documents are previously missing public records, or true copies of them. 


History: 1953 Comp., § 71-8-8, Se oe by Laws 
1973, ch. 270, § 8. 


14-5-9. Effect of replacement of recovered document. 


Nothing in the Public Records Recovery Act shall be construed to enlarge the rights of a person 
claiming an interest in real property under a document recovered under the terms.of that act, or to 
make any conclusive presumptions as to the authenticity of the recovered documents. 


History: 1958 Comp., § 71-8-9, enacted by Laws 
1973, ch. 270, § 9. 
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14-5-10. Alternative method: 


The remedies provided in this act [14-5-1 through 14-5-10 NMSA 1978] are in addition to and 
not in lieu of any remedies contained in Section ds 3-16 NMEA 1978 or any anther statute salt 9d 
to the recovery of public rechrda, | beio: 


‘Histok 1953 Comp., § 71.8-10,. enacted by Laws 
1973, ch. 270, § 10. 


ARTICLE 6 
Health and Hospital Records... : ( 


Sec. “Sk. h) 

14-6-1, Health information; confidentiality; immunity 14-6-3. Access to medical records by applicants for dis- 
from liability for furnishing. ~ ability benefits; vane 

14-6-2. Hospital records; retention. 


14-6-1. Health information; confidentiality; immunity from liability for 
furnishing. 


A. All health information that relates to and identifies specific individuals as patients is strictly 
confidential and shall not be a matter of public record or accessible to the public even though the 
information is in the custody of or contained in the records of a governmental agency or its agent, 
a state educational institution, a duly organized state or county association of licensed physicians 
or dentists, a licensed health facility or staff committees of such facilities. | 

B. A custodian of information classified as confidential in Subsection A may furnish the infor- 
mation upon request to a governmental agency or its agent, a state educational institution, a duly 
organized state or county association of licensed physicians or dentists, a licensed health facility or 
staff committees of such facilities, and the custodian furnishing the information shall not be liable 
for damages to any person for having furnished the information. 

C. Statistical studies‘and research reports based upon confidential information may bib pub- 
lished or furnished to the public, but these studies and reports shall not in any way identify indi- 
vidual patients directly or indirectly nor in any way violate the privileged or confidential nature of 
the relationship and communications between, practitioner and patient. 

D. This section does not affect the status of original medical records of individual Meer and 
the rules of confidentiality and accessibility applicable to these records continue in forcé: This section 


does not affect the status of vital statistical records of the health and environment department. 


History: 1953 Comp., § 12-18-1, enacted by Laws 
1971, ch, 137, § 1, and recompiled as 1953 Comp.,, § 
12-25-6, by Laws 1972, ch. 51, § 9; 1977, ch. 2538, § 37. 

Compiler's notes. — Laws 1991, ch. 25, § 16 repealed 
former 9-7-4 NMSA 1978, relating to the health and en- 


vironment department, referred to.in this section, and’... 


enacted a new 9-7-4 NMSA 1978, which created the de- 
partment of health, Laws 1991, ch, 25, § 4 created the de- 
partment of environment. 


Cross references, — For use of medical records by . 


medical review commission, see 41-5-15, 41-5-16 NMSA 
1978. 


ANNOTATIONS 


Law reviews. — For article, "Disclosure of Medical 
Information ‘-.Criminal Prosecution of Medicaid Fraud in 
New Mexico," see 9 N;M. L. Rev..321.(1979).. 

For note, "Evidence: Protecting Privileged Information 


+ A New Procedure for Resolving Claims of the Physician: 


Patient Privilege in New Mexico — Fina v. Espinoza", see 
32 N.M. L. Rev. 453 (2002); 
Am. Jur. 2d, A.L.R. and C.J.S. rate aceel — 81 wel 
Jur, 2d Witnesses §§ 262 et seq., 417, 434. 
Physician-patient privilege as extending to patient's 
medical or hospital records, 10 A.L.R.4th 552. 
97 C.J.S. Witnesses §§ 293 to 314, 


14- 6- 2: Hospital records; retention: 


A. Unless provided pthecndaee in this section, a hospital anal retain and preserve all records 
directly relating to the care and treatment of a patient for.a period of:ten years following the 
last discharge of the patient. Retention and preservation of such records in microfilm or other 
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photographically reproduced:form shall be deemed compliance with this subsection and such re- 
produced and retained copies shall be deemed originals for the purposes’ of the rules of evidence 
promulgated by the supreme court of New Mexico. 

B. Laboratory test records and reports may be destroyed one year after the date of the test re- 
corded or reported therein provided that one copy is placed in the patient's record. If a copy of the 
laboratory test records and reports is not placed in the patient's record, they may not be destroyed 
for a period of four years from the date of the test recorded or reported. 

C. X-ray films may be destroyed four years after the date of exposure, if there are in the hos- 
pital record written findings of a radiologist who has read such x-ray films. At any time after the 
third year after the date of exposure, and upon proper identification, the patient may recover his 
own x-ray films as may be retained pursuant to this section. Such written radiological findings 
shall be retained as provided in Subsection A of this section. 

D. At any time after the retention periods specified in Subsections A, B and C of this section, 
the hospital may, without thereby incurring liability, destroy such records, by burning, shredding 
or other effective method in keeping with the confidential nature of their contents; provided, how- 
ever, that destruction of such records must be in the ordinary course of business and no record 
shall be destroyed on an individual basis. 

E. For the purposes of this section, "hospital" means an institution for the reception and care 
of the ill or infirm which is licensed by the health and social services ete rata [department of 
health]. 


History: 1953 Comp., § 12-34-24, enacted by Laws : 


1977, ch. 371, § 1. 
Bracketéd material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Laws 1977, ch. 253;8§ 5, abolished the health and social. : 


services department, and Laws 1977, ch. 253, § 4, estab- 
lished the health and environment department under for- 


oformer 9-7-4 NMSA 1978 and enacted a new 9-7-4 NMSA 
_ 1978, which created the department of health, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Medi- 
cal malpractice: presumption or inference from failure of 
hospital or doctor to._produce relevant medical records, 69 


mer 9-7-4 NMSA 1978. Laws 1991, ch. 25, § 16 repealed “A.L.R.4th 906. 


14-6-3. Access to medical records by applicants for asebility benefits; 
violations. 


A. Within thirty days of receiving a request from a patient or former 2 deen who is applying 
for benefits based on social security disability or who is appealing a denial of such benefits or from 
an authorized representative of such a patient or former patient, a‘health care provider shall fur- 
nish the requestor with a copy of that patient's medical records, A fee as established by the depart- 
ment of health, may be charged by the health care provider to the requestor for the copies or for 
the service in obtaining the records, 

B. A request made pursuant to Sibsddtion A of this section shall include a statement or docu- 
ment from the agency that administers the benefits that confirms the application or appeal. 

C. As used.in this section: 

_(1) "health care provider", means a person who. is licensed, Gortified or otherwise autho- 
rized by law to provide or render health care in the ordinary course of business or practice of a 
profession and includes a facility employing, or contracting with, such a person; and 

(2) "medical records" means information in a medical or mental health patient file, in- 
cluding drug or alcohol treatment records, medical reports,.clinical notes, nurses’ notes, history of 
injury, subjective and objective complaints, test contents and results, interpretations of tests, re- 
ports and summaries of interpretations of tests.and other reports, diagnoses and prognoses, bills, 
invoices, referral requests, consultative reports and. reports of services. requested by the health 
care provider. 

D. Nothing in this section shall be interpreted to grant access for a patient or patient s repre- 
sentative to medical records that are otherwise protected by. law.. 

E. The department of health shall enforce the provisions of this section and may. impose a 
civil penalty in an amount not to exceed one hundred dollars ($100) for a violation of this section. 
The department may promulgate rules necessary for the implementation and enforcement of the 
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provisions of this section, including a fee schedule by obtaining records as provided in Subsection 
A of this section for a patient who has a financial ability to pay. 


History: Laws 1999, ch. 206, § 1. 


Financial Institution Records | 
Sec. tvs Sec. 
14-7-1. Requiring notice of intent to gain access to re- 14-7-2, Requirements of state agencies, boards and com- 
cords of financial institutions. ; missions prior to access to a financial insti- 


tution's records. 


14.7.1. Requiring notice of intent to gain access to records of financial 
institutions. 


A. At least seven days prior to a state agency, board or commission requesting or gaining ac- 
cess to or copies of the records of a person, corporation, company or organization maintained by a 
bank, savings and loan association, small loan company or other similar financial institution, the 
agency, board or commission shall notify by certified or registered mail the person, corporation, 
company or other organization of its intent to gain access or acquire such records, | — 

B. The requirement of notice set forth in Subsection A of this section shall not apply to the 
audit of, compliance monitoring of or preparation of reports concerning any bank, savings.and 
loan association, small loan sompany, or other similar financial institution by a state agency, when 
conducted pursuant to the agency's statutory directive. 

C. The provisions of Subsection A of this section shall not apply to requests for records made 
pursuant to an administrative subpoena. In such instances, at least twenty-four hours' notice 
shall be given to the person, corporation, company or organization. 


History: 1953 Comp., § 48-10-18, enacted by Laws ANNOTATIONS 


1977, ch. 291, § 1; 2007, ch. 86, § 1. 

The 2007 amendment, effective November 1, 2007, Am. Jur. 2d, A.L.R. and C.J.S. references. — 73 
provided that the notice requirement does not apply to C.J.S. Public Administrative Law and Procedure §§ 77 to 
compliance monitoring or preparation of reports concern- 79, 82, 83. 


ing financial institutions by a state agency. 


14-7-2. Requirements of state agencies, boards and commissions prior 
to access to a financial institution's records. 


A. Prior to a state agency, board or commission receiving access to or copies of the records of a 
person, corporation, company or organization maintained by a bank, savings and loan association, 
small loan company or other similar financial institution, the agency, board or commission shall: 

(1) allow the institution forty-eight hours to comply with an administrative subpoena; 

(2) allow the institution to provide authenticated copies of original records rather than the 
original copies in response to an administrative subpoena; and 

(3) pay the institution the reasonable cost of production of such records including both the 
cost of materials and wages. 

B. The provisions of Subsection A of this section shall not apply to the audit of any bank, sav- 
ings and loan association, small loan compatly or other similar financial ‘institution by a state 
agency when conducted pursuant to the agency’ s statutory directive. 


History: 1953 Comp., § 48-10-14, enacted by Laws 
1977, ch. 337, § 1. 
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‘ARTICLE 8 
Recording 


14-8-1. County clerks to'be recorders. 

14-8-2. County clerk; duty as recorder. 

14-8-3. Recording books. 

14-8-4. Acknowledgment necessary for recording; excep- 
tions; recording of duplicates. ; 

5. Mining location notices; recording. 

-6. County clerks; to endorse and record land titles; 
notice. 

7. Standards; durability requirements, 

8. Repealed. 

-9. Security of books of record; delivery to successors, 

-9.1, Public records; inspection; exceptions. 

-10. County clerks; failure to perform duties as re- 
corder. L toe 


14-8-1. County clerks to be recorders. 


Sec. 

14-8-11. Repealed. 

14-8-12. Repealed. 

14-8-12.1, Temporary provision; validation. 

14-8-12.2. County clerk recording and filing fund; uses. 

14-8-12.3. Repealed. 

14-8-12.4, Repealed. 

14-8-13.. Fees; copying records; issuing licenses; acknowl- 
edgments, | 

14-8-14, Searching records; reproduction of neCaras fees, 

14-8-15, Payment of fees; disposition. 

14-8-15.1, Repealed, 

14-8-16. Filings of legal descriptions and plats of real 
property authorized; recording. 

14-8-17. Documents recorded without cost. 


The county clerks of the different counties of this state shall be ex officio recorders in their re- 


spective counties. 


History: Laws 1855-1856, p. 18, § 1; C.L. 1865, ch. 
88, § 1; C.L. 1884; § 429; C.L. 1897,.§ 776; Code 1915, § 
4779; C.S, 1929, § 118-101; 1941 Comp., § 13-101; 1953 
Comp.,, § 71-1- 1; 2011, ch. 134, § 4. 

' Bracketed material. — The bracketed material was 
inserted by the compilerand is not part of the law. 

_ Compiler's notes. — The 1915 Code compilers sub- 
stituted "county clerks" for "clerks of the probate courts," 
apparently to correspond with N.M. Const., art. VI, § 22, 


providing that the county clerk shall act as probate clerk 
until otherwise provided by law. 

The 2011 amendment, effective July 1, 2011, made a 
stylistic change. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 66 Am. 
Jur. 2d Records and Recording Laws §§ 81, 83. 
76 C.J.S. Records § 9 et seq. 


ie 8-2. County clerk; duty as recorder. 


“Ibis the duty of the county clerk to maintain permanently all documents that by Jat should be 


recorded. 


History: Laws 1855-1856, p. 18, § 2; C.L. 1865, ch. 
88, § 2; C.L. 1884, § 430; C.L. 1897, § 777; Code 19185, § 
4780; C. S. 1929, § 118-102; 1941 Comp., § 13-102; 1953 
Comp., § 71-1-2; 2011, ch. 134, § 5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For durability of records, see 14- 
8-7, 14-8-8 NMSA 1978. 

The 2011 amendment, effective July 1, 2011, required 
county clerks to maintain permanent records of docu- 
ments that by law should be recorded. 


ANNOTATIONS 


Applicability. to boundary commission orders. 
— No specific language in the statutes regarding filing 


14-8-3. Recording books. 


of pentcers commission orders concerning annexation 
(Section 3-7-15(E) or 3-7-16(A) NMSA 1978) brings either 
statute within the requirement of recordation contained 
in Section 14-8-2; "filing" — used in the former statutes 
— and "recording" as those terms as known to the law are 
not synonymous. Town of Hurley v. N.M. Mun. Boundary 
Comm'n, 1980-NMSC-083, 94 N.M. 606, 614 P.2d 18. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 66 Am. 
Jur. 2d Records and Recording Laws §§ 84 to 86, 132, 133. 

76 C.J.S. Records § 9 et seq. 


When used in Chapter 14, Articles 1 through 5 and. 8 through 10 NMSA.1978, "book" includes 


microfilm and digitized documents. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


14-8-4 RECORDS, RULES, LEGAL NOTICES, OATHS 14-8-4 


History: 1953 Comp., § 71-1-2.1, enacted by Laws _ For provisions relating to reproduction on film under 
1963, ch. 52, § 1; 2011, ch. 134, § 6. the Public Records Act, see 14-3-15 NMSA 1978. 

Cross references, — For microfilming of records, see The 2011 amendment, effective July 1, 2011, included 
14-1-4 to 14-1-6 NMSA 1978. ‘'«. digitized documents in the definition of "book". 


14-8-4, Acknowledgment necessary for recording; exceptions: reeording 
of duplicates. 


A. ‘Any original instrument of writing duly acknowledged may be filed ait phebreray ater in- 
strument of writing not duly acknowledged may not be filed and recorded or considered of record, 
though so entered; unless otherwise provided in this section. 

B. For purposes of this section, "acknowledged" means notarized by a person primer to 
perform notarial acts pursuant to the Revised Uniform Law on Notarial Acts [14-14A-1 to Lda kh 
32 NMSA 1978]. 

C. The following aetniaehts need not be sion ot sa but may be filed and recorded: 

(1) court-certified copies of a court order, judgment or other judicial decree; 

(2) court-certified transcripts of any money judgment obtained in a court of New Mexico or, 
pursuant to Section 14-9-9 NMSA 1978, in the United States district court ioe the district of New 
Mexico; 

(3) land patents and land office receipts; 

(4) notice of lis pendens filed pursuant to Section 38- 1-14 NMSA 1978; 

(5) provisional orders creating improvement districts pursuant to Section 4-55A-7 NMSA 
1978; 

(6) notices of levy on real estate under execution or writ of attachment when filed by a 
peace officer pursuant to Section 39-4-4 NMSA 1978; 

(7) surveys of land that do not create a division of land but only show existing tracts of 
record when filed by a professional surveyor pursuant to Section 61-23-28.2 NMSA 1978; 

(8) certified copies.of foreign wills, marriages or birth certificates duly authenticated; and 

(9) instruments of writing in any manner affecting lands in the state filed pursuant to Sec- 
tion 14-9-7 NMSA 1978, when these instruments have been duly executed by an authorized public 
officer. 

D. If an original instrument of writing is unavailable but, if it were available, could be filed and 
recorded in accordance with this section, a duplicate of that instrument shall be accepted for filing and 
recording if accompanied by an affidavit executed’pursuant to this subsection. The affidavit ae 

(1) provide the name, telephone number and mailing address of the affiant; 

(2) provide information regarding the execution of the instrument, consideration paid, ies 
livery or other information establishing that the original instrument, if it were available, would be 
entitled to be recorded pursuant to Subsection A of this section; 

(3).. specify the reason the duplicate is filed and Eevordetnd in place ofthe original i instru- 
ment; 

(4) include a gPytAniane that the duplicate is a true and correct copy of the seal Y ingbru- 
ment; and... 

(5) >be devanyacdped and made under oath confirming that the statements set forth in the 
affidavit are true and correct and of the personal knowledge of the affiant. ; 

EK. The filing of a duplicate instrument in accordance with Subsection D of this section shall 
not incur a fee in addition to the fee, if any, charged for filing an original instrument. When the 
clerk records the instrument, the grantor and grantee shall be those of the duplicate instrument 
and the name of the affiant shall be indexed under miscellaneous information. 

F. Any filing or recording permitted or required under the provisions of the Uniform Commer- 
cial Code need not comply with the requirements of this section. ne ; 

G. Instruments acknowledged on behalf of a corporation need not have the norparation s seal 
affixed thereto in order to be filed:and recorded. 


History: Laws 1901, ch. 62, § 18; Code 1915, § 4795; 10, § 1; 1981, ch. 219, § 1; 2011, ch. 134, § 7; 2013, ch. 
C.S. 1929, § 118-119; 1941 Comp., § 18-103; 1958 214, § 3; 2019, ch. 130, § 1; 2021, ch. 21, § 34. 
Comp., § 71-1-3; Laws 1961, ch. 96, § 11-118; 1967, ch. 


1094 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


14-8-4 


Cross references. — For notary publics and validation 
of certain prior acknowledgments, see 14-13-13 to 14-13- 
25 NMSA 1978. 

For short forms of acknowledgment, see 14- 14- 8 NMSA 
1978. 

The 2021. amendment, effective January 1; °2022, 
made conforming changes due to the repeal of the Notary 
Public Act and the Uniform Law on Notarial Acts, and 
the enactment of the Revised Uniform Law on Notarial 
Acts; and in Subsection B, after "pursuant to the", deleted 
"Notary Public Act or the", and added "Revised" precda:ay 
"Uniform Law on Notarial Acts". 

The 2019 amendment, effective July 1, 2019, provided 
that when a duplicate of an original instrument of writing 
is filed and recorded with the county clerk, the duplicate 
instrument must be accompanied by an affidavit executed 
in accordance with this section, and provided that the fil- 
ing of a duplicate shall not incur a fee in addition to any 
fee charged for filing an original instrument; in the sec- 
tion heading, after "exceptions", added "recording of dupli- 
cates"; in Subsection A, after "Any", added "original", and 
after "provided in this section.", deleted "A duplicate of an 
instrument of writing duly acknowledged may be filed and 
recorded to the same extent as the original;"; added new 
Subsections D and E and redesignated former Subsec- 
tions D and E as Subsections F and G, respectively. 

The 2013 amendment, effective June 14, 2013, 
changed the types of documents that must be acknowl- 
edged before being filed and recorded; in Subsection A, in 
the second sentence, after "though so entered", added the 
remainder of the sentence and added the third sentence; in 
Subsection C, in the introductory sentence, deleted "Not- 
withstanding Subsection A of this section"; deleted former 
Paragraph (4) of Subsection C, which permitted mining 
location notices to be filed without an acknowledgement; 
and added Paragraphs (5) through (7) of Subsection C, 

The 2011 amendment, effective July 1, 2011, in Subsec- 
tion B, defined "acknowledged"; and in Subsection C, listed 
certain documents that do not have to be acknowledged, 


ANNOTATIONS © 
I. GENERAL CONSIDERATION. 
Il. UNACKNOWLEDGED INSTRUMENTS. 


Ill. VALIDITY OF ACKNOWLEDGMENT. 


I, GENERAL CONSIDERATION. 


Taking acknowledgment ministerial duty. — The du- 
ties performed by an officer in taking an acknowledgment in 
this state are ministerial in character rather than judicial. 
Garcia v. Leal, 1924-NMSC-078, 30 N.M. 249, 231 P. 631. 

Necessity for acknowledgment. — Laws 1874, ch. 14 
(now superseded by § 14-13-13), cured defective acknowl- 
edgments to deeds made prior to January 8, 1874, but did 
not supply the want nor obviate the necessity of an ac- 
knowledgment as between the parties to the deed. Armijo 
v. N.M. Town Co.,.1885-NMSC-026,.3 N.M. (Gild.) 427, 5 
P. 709. See note to 14-13-18 NMSA 1978. 

This section does not require deeds to be acknowl- 
edged except for recordation and for the protection of the 
grantee against subsequent purchasers in good faith and 
without notice. Garcia v. Leal, 1924-NMSC-078, 30 N.M. 
249, 231 P. 631. 

An acknowledgment of a deed, or other writing, affect- 
ing real estate, by the party whose real estate is affected, 
in the manner established by statute, is a necessary 
prerequisite to its being recorded. McBee v. O'Connell, 
1911-NMSC-049, 16 N.M. 469, 120 P..734; appeal after re- 
mand, 1914-NMSC-088, 19 N.M. 565, 145 P. 123. 

Although acknowledgment is not essential to validity 
of conveyance as between parties, without it. the instru- 
ment may not be admitted to record. Kitchen v: Canavan, 
1932-NMSC-037, 36 N.M. 273, 13 P.2d 877. 


RECORDING 
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Acknowledgment not part of instrument. — Al-' 
though an acknowledgment is required before an instru- 
ment may be filed, in the absence of a statute so providing, 
an acknowledgment is not ‘a part of an instrument and is 
not necessary to its validity. Garrett Bldg.Centers, Inc. v. 
Hale, 1981-NMSC-009, 95 N.M. 450, 623 P.2d 570; Germany 
v. Murdock, 1983-NMSC-041, 99 N.M. 679, 662 P.2d 1346. 

Bankruptcy plans. — The recording statute does not 
prohibit the district court from considering bankruptcy 
plans that are approved by the bankruptcy court when 
assessing the amenity rights ‘of affected property owners. 
Home & Land Owners, Inc. v. Angel Fire Resort Opera- 
tions, L.L.C., 2003-NMCA-070, 133 N.M:733, 69 P.3d 243. 

Section does not govern admissibility. — This. sec- 
tion addresses the filing and recording of documents and 
does not govern the admissibility of documents in a court of 
law. Home & Land Owners, Inc. v. Angel:Fire Resort Opera- 
tions, L.L.C. ,2008-NMCA-070, 1383 N.M. 733/69 P.3d 243. 

Constructive notice of easement. — Deeds and con- 
tract granting easement across land owned by defendants, 
which were properly acknowledged, certified and recorded 
(§ 14-8-4), were therefore constructive notice to defen- 
dants and the public of their contents (§ 14-8-6). Germany 
v. Murdock, 1983-NMSC-041, 99 N.M., 679, 662 P.2d 1346. 


II], UNACKNOWLEDGED INSTRUMENTS. 


Absent valid.acknowledgment, instrument may 
not be treated as recorded. New Mexico Properties, Inc. 
v, Lennox Indus., Inc., 1980-NMSC-087, 95 N.M, 64, 618 
P.2d 1228; F & S Co, v. Gentry; 1985-NMSC-065, 103 N.M. 
54, 702 P.2d 999. 

Effect of unacknowledged deed. — Where there is a 
quitclaim deed not attested to by a notary public, this sec- 
tion only prevents the recording of the deed and does not 
make it void. The general rule is that an unacknowledged 
deed is binding between the parties thereto, their heirs 
and representatives and persons having actual notice of 
the instrument. Baker v. Baker,.1977-NMSC-006, 90 N.M, 
38, 559 P.2d 415. , 

Unacknowledged mortgage gives no constructive 
notice. — An unacknowledged mortgage is not entitled 
to record and gives no constructive notice. Vorenberg v. 
Bosserman, 1918-NMSC-005, 17 N.M. 483, 1380 P. 488. 

Restrictive covenants not effective. — Since the in- 
strument purporting to establish the subdivision covenants 
tendered for filing on June 5, 1978 was: not properly ac- 
knowledged and did not comply with the requirements of the 
statute, it was ineffective to establish restrictive covenants 
against the subdivision which ran with the land. Pollock v, 
Ramirez, 1994-NMCA-011, 117 N.M. 187, 870 P.2d 149. 

Developer's declaration of covenants was legally inef- 
fective to establish restrictive covenants that run with 
the land because it was not acknowledged before a notary 
public. Cyprus Gardens, Ltd. v. Platt, 1998-NMCA-007, 
124 N.M. 472, 952 P.2d 467. 

Constructive notice not found. — Because the 
covenants sought to be imposed did not comply with the 
requirements of this section and the covenants were re- 
corded subsequent to the conveyance to the decedents, con- 
structive notice of the existence of valid covenants cannot 
properly be implied. Pollock v. Ramirez, 1994- NMCA- 011, 
117 N.M. 187, 870 P.2d 149. 

Recorded and filed lien, lacking acknowledg- 
ment, valid and binding. — A valid materialmen's lien 
which lacked an acknowledgment, but had been filed and 
recorded, was valid and binding as between the parties to 
an action on the lien. Garrett Bldg. Centers, Inc. v. Hale, 
1981-NMSC-009, 95 N.M. 450, 623 P.2d 570. 


III. VALIDITY OF ACKNOWLEDGMENT. 


Acknowledgment when signature made by mark. 
— A deed executed by using the hand of a person to make 
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his mark thereon at the place of signature is void where Death certificates. — County clerks could not issue 
the grantor does not:consciously assent to the signature certified copies of death certificates pursuant to this sec- 
so made, nor afterwards ratify the same, and a certificate tion so that persons may avoid the higher fees charged for 
of acknowledgment placed thereon under such circum- the issuance of certificates by the vital statistics bureau. 
stances does not operate to render such conveyance valid. 1988 Op. Att'y Gen. No. 88-01. 
Garcia v. Leal, 1924-NMSC-078; 30 N.M.' 249, 231 P, 631. Instruments filed pursuant to provisions of Uni- 
Certificate of acknowledgment is not conclusive form Commercial Code not required to be acknowl- 
and may be contested. Garcia v, Leal, 1924-NMSC-078; 30 edged. — In keeping with the declared purpose of the 
N.M, 249,231 P. 631. Uniform Commercial Code (Chapter 55 NMSA 1978) to 
Certificate of acknowledgment should be im- simplify, clarify and modernize the law governing commer- 
peached by only. clear and convincing. evidence. cial transactions, and the rule of construction that the Code 
— A certificate of acknowledgment duly executed as re- shall be liberally construed and applied so as to promote 
quired by law is prima facie evidence of the execution of its underlying purposes and policies, such instruments as 
the instrument it acknowledges, and should be impeached are filed pursuant to the provisions of the Uniform Com- 
only by clear and convincing evidence. Garcia vu; Leal, mercial Code are not required to be acknowledged as a 
1924-NMSC-078, 30 .N.M, 249, 231 P, 631. prerequisite to being filed with the county clerks, 1962 
Conflicting evidence. — Where evidence for plain- Op. Att'y Gen. No. 62-01 (opinion rendered prior to 1967 
tiff to the effect that a deed had not been consciously ex- amendment adding second proviso to section). 
ecuted by the grantor and-that the notary's certificate Law reviews. — For article, "Attachment in New Mex- 
of acknowledgment thereon was false, if believed by the ico - Part I," see.1 Nat. Resources J. 303 (1961). 
trial court, is.clear and-convincing, a judgment setting _For annual survey of New Mexico law relating to prop- 
aside such deed will not be disturbed on appeal, although erty, see 12 N.M.L. Rev. 459 (1982). 
evidence on behalf of defendants may be'in direct conflict Am. Jur. 2d, A.L.R. and. C.J.S. rafibaanaes —1Am. 
therewith. Garcia v, Leal, 1924-NMSC-078, 30 N.M..249, Jur, 2d Acknowledgement 8§ 4, 60 et seq.; 66 Am. Jur, 2d 
7 ASN Wel et eyo by Records and Recording Laws § 77. 
Generally. — Under the wording of this section, it is Sufficiency. of . certificate. of acknowledgment, 25 
provided that any instrument of writing which is not duly A.L:R.2d 1124, 
acknowledged and certified is not entitled to be filed’ and Record of instrument without acknowledgment or in- 
recorded, nor considered of record, though so entered, un- sufficiently acknowledged as notice, 59 A.L.R.2d 1299. 
less expressly excepted under the terms of such statute. 1A CJS. sb gett fos eg 6 § 73.76. C.J.S. Records § 9 
1962 Op. Att'y Gen. No. 62-01. et seq. 


14-8-5. [Mining location notices; recording.] ch 


All recordings of unacknowledged mining location notices and amended or additional notices 
made pursuant to Sections 69-3-1, 69-3-2, 69-3-12 or 69-3-21 [repealed] NMSA 1978, and the re- 
cord thereof in the office of the county clerk, are hereby confirmed and made valid, the provisions 
of Section 14-8-4 NMSA 1978. notwithstanding; provided, however, existing or intervening rights 
of others are not affected. Hereafter, such notices need not be acknowledged but may,be filed, re- 
corded and considered of record if properly signed by the locator. | | 


History: 1953 Comp., § 71-1-3.1, enacted by Laws Laws 1981, ch. 310, § 7 repealed 69-3-21 NMSA 1978, 
1971, ch, 202, § 1. effective May 20, 1981. 

Bracketed material. — The brickted material was 
inserted by the compiler and is not part of the law. 


14-8-6. County clerks; to endorse and record land titles; notice: 


When any land title or other document is delivered to the county clerk to be feeb it is the 
clerk's duty to endorse immediately on that document or other paper the day, month and year in 
which the clerk received it, and the clerk shall record it in the book of record as soon as possible. 
The documents, fromthe date on which they were delivered to the county clerk, shall be consid- 
ered as recorded, and this shall be sufficient notice to the public of the contents thereof. 


History: Laws 1855-1856, p. 18, § 3; C.L. 1865, ch, ANNOTATIONS 


88, § 3; C.L. 1884, § 431; C.L, 1897, § 778; Code 1915, § 

4781; C.S. 1929, § 118-103; 1941 Comp,, § 18-104; 1953 Endorsement on boundary ‘survey plant. — A po- 

Comp. 7 § Z1- 1-4; 2011, ch, 134, § 8. tential conflict between Section 14-8-6 NMSA‘1978, which 
Bracketed material. — The bracketed material was imposes a duty to "endorse immediately" and to record "as 

inserted by the compiler and is not part of the law. soon as possible," Section 14-8-2 NMSA 1978, which limits 
Cross references. — For recording assignment of roy- the duty to only those documents that are recordable, and 

alties, see 70-1-1, 70-1-2 NMSA 1978. Section 47-6-6 NMSA 1978, which imposes an unqualified 
The 2011 amendment, effective July 1; 2011, made duty not to accept an unapproved subdivision plat for fil- 

stylistic changes. ing can be harmonized by treating a Section 14-8-6 NMSA 


1978. endorsement on a boundary survey plat merely as 
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a conditional acceptance, pending review to confirm that 
the plat does not reflect a subdivision of land within the 
meaning of the New Mexico Subdivision Act. Valdez v. 
Vigil, 2007-NMCA-031, 141 N.M. 316, 154 P.3d 691 

Constructive notice of easement. — Deeds and con- 
tract granting easement across land owned by defendants, 
which were properly acknowledged, certified and recorded 
(Section 14-8-4 NMSA 1978), were constructive notice to 
defendants and the public of their contents (Section 14- 
8-6 NMSA 1978). Germany v. Murdock, 1983-NMSC-041, 
99 N.M. 679, 662 P.2d 1346. 

Am, Jur. 24, A\L:R. and C©.J.8. references. — Prior- 
ity where senior instrument is recorded after execution 
but before recording of junior instrument, 32 A.L.R. 344. 

Withdrawal of paper after delivery to proper officer as 
affecting question whether it is filed, 37 A.L.R: 670. 

Use of diminutive or nickname as affecting operation or 
record.as notice, 45 A.L.R. 557. 

Effect of neglect or fault of recording or filing officer, '70 
A.L.R. 595. 


14-8-9.1 


Necessity of recording, appointment of substitute for 
trustee under deed of trust securing bonds, 98 A.L.R. 1159. 

Improper insertion or omission of middle initial of one's 
name as affecting constructive notice from public records, 
122 A.L:R. 909, 

Fraudulent misrepresentation or concealment, public 
records as constructive notice of, so as to start running of 
statute of limitations against action for fraud, 152 A.L.R. 
461. 

Record of instrument ape ay comprises or includes an 
interest or right that is not proper subject of record, 3 
A.L.R.2d 577. 
¢ Reformation of instruments as against third persons, 
record of incorrect instrument. as notice of intended con- 
tents, 79 A.L.R.2d 1180. 

Recorded real property instrument as charging third 


. party with constructive. notice of provisions; of extrinsic 


instrument referred to therein, 89 A.L.R.3d 901. 
76 C.J.S. Records § 9 et seq. 


14-8-7. Standards; durability requirements. 


It is the duty of county clerks in this state in recording all instruments of writing that by law 
they are required to record to do so by’'a method that ensures permanency and durability. The 
county clerk of each county in the state shall provide, at the expense of the clerk's respective 
county, such books or technology as may be necessary and suitable in which to record notices, af- 


fidavits and other dpeunients:) 


History: Laws 1928, ch! 114,.§ me C.8.-1999, § 118 
114; 1941 Comp., § 13-105; 1953 Comp., § 71-1-5; 2011, 


Bracketed material. — The bracketed material was” 


inserted by the compiler and is not part of the law. 

Cross references. — For protection of records, see 14- 
3-13 NMSA 1978. 

For provision that recording books include microfilm, 
see 14-8-3 NMSA 1978, 

The 2011 amendment, effective July 1, 2011, required 
county clerks to use a method of recording that ensures 
the permanency and durability of recorded instruments, 


14-8-8. Repealed. 


Repeals. — Laws 2011, ch, 134, § 24 repealed 14-8-8 
NMSA 1978, as enacted by Laws 19238, ch. 114, § 2, relat- 
ing to noncompliance with durability requirements and 


ANNOTATIONS 


Legislative intent. — The legislature in enacting this 
section intended merely to require that recording be done 
by a method insuring permanency and durability, A re- 
cording by photographic copy if legible and durable would 
not constitute a violation of this section, 1939-40 Op. Att'y 
Gen. 148. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Photo- 
static or other method of recording instrument, 57 A.L.R. 
159. 

Mutilations, alterations, and deletions as affecting ad- 
missibility in evidence of public record, 28 A.L.R.2d 1443. 

76 C.J.S. Records 9 et seq. 


penalties, effective July 1, 2011. For provisions of former 
section, see the 2010 NMSA 1978 on NMOneSource.com. 


14-8-9. Security of books of record; delivery to successors. 


It is the duty of the county clerks to keep their books of record well secured, and when.they leave 
office as clerks, they shall deliver them complete to, ahem successors, including all necessary keys, 


combinations — passwords. 


History: Laws 1855-1856, p . 18, §. 4s .C.L. 1865, ch. 
88, § 4; C.L. 1884, § 432; C.L. 1897, § 779; Code 1915, § 
4782; C.S. 1929, § 118-104; 1941 Comp,, § 13-1073, 1953 
Comp. . § 71-1-7; 2011, ch. 134, § 10. 


The 2011 amendment, effective July 1,.2011, required 
county clerks to deliver keys, combinations and passwords 
to their successors, 


14-8-9.1. Public records; inspection; exceptions. 


A. Except as provided in this section, all documents filed and recorded in the office of the 


county clerk are public records. 
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B. The county clerk shall publicly post in the office of the county clerk and on the county's web 
page a notice that documents recorded in the office of the county clerk are public records, subject 
to inspection and disclosure. 

C. Before purchasing or digitizing of documents by third parties, protected personal identifier 
information, as defined in the Inspection of Public Records Act [Chapter 14, Article 2 NMSA AYR, 
shall be redacted. 

D. Documents containing health information that relates to and identifies specific individuals 
as patients are exempt as a public record pursuant to Section 14-6-1 NMSA 1978. 

E. Discharge papers of a veteran of the armed forces of the United States recorded in the of- 
fice of the county clerk shall be segregated from public records in the office'of the county clerk. 
Discharge papers recorded before July 1, 2005 that have been commingled with public records and 
that remain unsegregated are rh for inspection in the office of the county clerk but shall 
not be purchased, copied or digitized by any third party, except by those persons authorized in this 
section. As the technology becomes available, county clerks shall segregate commingled discharge 
papers from the public records in the office of the county clerk. Discharge papers recorded in the 
office of the county clerk are available only to: 

(1) the veteran who filed the papers; 

(2) the veteran's next of kin; 

(3). the deceased veteran's properly appointed personal representative or cor 

(4) a person holding the veteran's general power of attorney; or 

(5). a person designated by the veteran in an acknowledged statement to receive the re- 
cords. 

F. Death pereificatas that have been recorded in the office of the oi Bee clerk may be snabaeat 
but shall not be purchased, copied or digitized by any third party unless fifty years have elapsed 
after the date of death. Death certificates and other vital records recorded in the office of the 
county clerk are exempt from the restrictions contained in Subsection A of Section 24-14-27 NMSA 
1978. The act of recording a death certificate in the office of the county clerk is considered a con- 
venience; provided that no person shall be required to record a death certificate in the office of the 
county clerk to effect change of title or interest in property. | 


History: Laws 2011, ch. 1384, § 21; 2017, ch. 87, § 3. or", and after "purchasing", added “or digitizing"; in Sub- 

The 2017 amendment, effective June, 16, 2017, re- section E, after "shall not be", deleted "copied, digitized 
moved a reference to the Inspection of Public Records Act, or", and after "purchased", added "copied or digitized"; and 
and removed the requirement that certain information on in Subsection F, after "but shall not be", deleted "copied, 
death certificates be redacted before the death certificate digitized", after "purchased", added "copied or digitized", 
may be purchased, copied or digitized by a third party; in and after "the date of death", deleted "and the cause of 
Subsection A, after "public records", deleted "subject to death and any other medical information contained on the 
disclosure pursuant to the Inspection of Public Records death certificate is redacted, in addition to redaction of 
Act"; in Subsection C, after "Before", deleted "digitizing protected personal identifier information", 


14-8-10. County clerks; failure to perform duties as recorder. 


For failure to comply with the responsibilities and duties in Chapter 14, Article 8 NMSA 1978, each 
county clerk is responsible on the clerk's official bond for damages suffered by the injured party. 


History: Laws 1855-1856, p. 18, § 5; C.L. 1865, ch. Fee for certificate and seal controlling. — This 
88, § 5; C.L. 1884, § 483; C.L. 1897, § 780; Code 1915, § section is controlling and in direct conflict with 14-8-13 
4783; C.S, 1929, § 118-105; 1941 Comp., § 18-108; 1953 NMSA 1978, and the fee which it sets out for each certifi- 


Comp., § 71-1-8; Laws 1965, ch. 97, § 1; 2011, ch. 184, cate and seal to documents recorded is the proper fee to be 
§ 11. . charged by county clerks, 1967 Op. Att'y Gen. No. 67-53. 

Cross references, — For provision requiring fees to be County clerks must charge for certified copies 
paid in advance of filing or recording, see 14-8-15 NMSA of public records requested by the American Red Cross. 
1978. 1943-44 Op. Att'y Gen. No, 4221, 


The 2011 amendment, effective July 1, 2011, elimi- 
nated the former list of recording fees. 


ANNOTATIONS 


Section determines fee by the clerk for filing a lis 
pendens. 1921-22 Op. Att'y Gen. 67, 
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14-8-11. Repealed. 


Repeals. — Laws 2011, ch. 134, § 24 repealed 14-8-11 .2011. For provisions of former section, see the 2010 NMSA 
NMSA 1978, as enacted by Laws 1939, ch. 179, § 1, re- 1978 on NMOneSource,com. 
lating to standard form of instruments, effective July 1, 


14-8-12. Repealed. 


Repeals. — Laws 2008, ch. 66, § 3 repealed 14-8-12 effective May 14, 2008. For provisions of former section, 
NMSA 1978, as enacted by Laws 1939, ch. 179, § 2, relating see the 2007 NMSA 1978 on NMOneSource.com. 
to recording fees when instrument was not photocopied, : 


14-8-12.1. Temporary provision; validation. 


Any instrument received for recording after June 16, 1977 and before the effective date of this 
act and which would have been validly filed but for the provisions of Laws 1979, Chapter 185, 
Section 1, Subsection D or Laws 1977, Chapter 179, Section 5, Subsection D shall be conclusively 
presumed to have been validly filed on the date received for recording. 


History: Laws 1980, ch. 48, § 2. both amended 14-8-12D NMSA 1978, which was deleted 


Compiler's notes, — The phrase "effective date of the by Laws 1985, ch. 122, § 1. 
_act" means February 28, 1980, the effective date of Laws Cross references. — For effect of filing for record, see 
1980, Chapter 48. 14-9-4 NMSA 1978. 


Laws 1979, ch. 185, § 1, Subsection D, and Laws 1977, 
ch, 179, § 5, Subsection D, both referred to in this section, 


14-8-12.2. County clerk recording and filing fund; uses. 


A. A"county clerk recording and filing fund" is established in each county. 
B. Expenditures from the county clerk recording and filing fund shall be determined annually 
by the county clerk and approved by the board of county commissioners. 
C. Expenditures from the county clerk recording and filing fund may be expended only: 
(1) to rent, purchase, lease or lease-purchase recording equipment and for supplies, train- 
ing and maintenance for such equipment; 

(2). to rent, purchase, lease or lease-purchase vehicles associated with all regular duties 
in the county clerk's office and for supplies, training and maintenance for such vehicles, provided 
that the county clerk shall report annually to the board of county commissioners the usage, mile- 
age and necessity of any vehicle acquired pursuant to this paragraph; 

(3) for technical assistance or for training associated with all regular duties of the county 
clerk's office; or 

(4) for staff travel ausociated with all regular duties of the county clerk's office pursuant to 
the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 


History: 1978 Comp., § 14-8-12.2, enacted by Laws The 2002 amendment, effective May 15, 2002, in the 
1985, ch. 122, § 2; 1987; ch. 288, § 1; 1994, ch. 28, § 1; last sentence of Subsection B, raised the maximum equip- 
1995, ch. 26, § 1;2002, ch. 97, § 1; 2008, ch. 66, § 1; 2011, ment recording fee and deleted'an exception for class A 
ch, 134, § 12; 2019, ch. 180, § 2. counties. | 

The 2019 amendment, effective July 1, 2019, removed The 1995 anendrnant. effective June 16, 1995, in 
an allowed expenditure from the county clerk recording the second sentence of Subsection C, inserted "rent" and 
and filing fund; in Subsection C, deleted Paragraph C(2) "lease or lease-purchase" and added the language begin- 
and redesignated former Paragraphs C(3) through C(5) as ning "and for staff" at the end of the sentence. 
Paragraphs C(2) through C(4), respectively. The 1994 amendment, effective May 18, 1994, desig- 

The 2011 amendment, effective July 1, 2011, elimi- nated the previously undesignated language as Subsec- 
nated the former list of recording fees and authorized pay- tion A, added Subsections B to D and made minor stylistic 
ment of staff travel from the county clerk recording and changes. 
filing fund. The 1987 Lmehament effective June 19, 1987, in- 

The 2008 amendment, effective May 14, 2008, in Sub- creased the fees from three dollars and one dollar to five 
section C, deleted the former limitation on expenditures dollars and two dollars respectively, and added "of the 
of the county clerk recording and filing fund and added same instrument" at the end of the section. 


Subsection E. 
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14-8-12.3. Repealed. 


Repeals. — Laws 2011, ch. 134, § 24 repealed. 14-8- interest in property, effective July 1, 2011. For provisions 
12.3 NMSA 1978, as enacted by Laws 1985, ch. 122, § 3, of former section, see the 2010 bs 1978 on NMOneS- 
relating to recording fees and assignments or releases of ource,com. 


14-8-12.4. Repealed. 


Repeals. — Laws 2011, ch. 134, § 24 repealed 14-8-12.4 is in excess of standard form, effective July 1, 2011. For 
NMSA 1978, as enacted by Laws 1985, ch. 122, § 4, re- provisions of former. section, see Pupine 2010 NMSA vig on 
lating to recording fees, more than two acknowledgments, NMOneSource.com.: 


more than two hundred words and when number of words 


14-8-13. [Fees; copying records; issuing licenses; acknowledgments.] chi 


The county clerk shall be allowed the following fees: for recording letters testamentary or. of 
administration, one dollar [($1.00)]; for filing the bond of the executor or administrator, fifty cents 
(($.50)]; for order appointing guardian.or curator, twelve and one-half cents [($.125)|; for filing and 
preserving bond of guardian or curator, fifty cents [($.50)]; for every order of publication, twenty- 
five cents {($.25)]; for every: order relating to executors, administrators:or guardians, not, other- 
wise provided for, twelve’ and one-half cents [($.125)]; for copying any order, record or paper, for 
every one hundred words, ten cents [($.10)]; for entering any judgment and verdict, twelve and 
one-half cents [($.125)]; for proof of every will and codicil taken by the probate judge, twenty-five 
cents [($.25)]; for every certificate and seal, twenty-five cents [($.25)]; for issuing every subpoena, 
twenty-five cents [($.25)]; for administering every oath, three cents [($.03)]; for keeping abstracts 
of demands, for each defendant, three cents [($.03)]; for certifying the amount, date and classes of 
any demand, without seal, five cents [($.05)]; for entering every motion or rule, five cents [($.05)]; 
for swearing and entering a jury, twenty-five cents [($.25)]; for entering every trial, five cents 
[($.05)]; for a commission to take depositions, twenty-five cents [($.25)]; for every execution, fifty 
cents [($.50)]; for every continuance of a cause, five.cents [($.05)]; for entering an. appeal, twelve 

and one-half cents, [($.125)]; for every writ to summon a jury, twelve and one-half cents [($.125)]; 
- for every order to distribute effects among heirs, etc., twelve and one-half cents [($.125)]; for ev- 
ery settlement of executor, administrator or guardian, whether annual or,final, twenty-five cents 
[($.25)]; for every order appointing road overseers, twenty-five cents [($.25)]; for filing and preserv- 
ing constable's bond, to. be paid for, by the constable, twenty-five cents [($.25)]; for all services in 
filing, taking and safekeeping the collectors' bonds for territorial taxes, to be paid by the territory, 
one dollar [($1.00)]; for like services for collectors' bonds for county taxes, to be paid by the terri- 
tory and county, each for its own, for every one hundred words, ten cents [($.10)]; for issuing any 
license, to be paid for by the applicant, fifty cents [($.50)]; for taking, filing and safekeeping of ev- 
ery other bond:not otherwise provided for, fifty, cents [($.50)]; for issuing each writ, and receiving, 
filing and docketing the return, fifty cents [($.50)]; for taking every acknowledgment to a deed or 
writing, twenty-five cents [($.25.)]. 


History: Kearny Code, Fees, § 2; C.L. 1865, ch, 46, was. entitled was fixed by this section, and not by the 


§ 2; C.L. 1884, § 1251; C.L. 1897, § 1768; Code 1915, § subsequently enacted Laws 1907, ch. 28 (4-33-16 NMSA 
1240; C.S. 1929, § 83-4806; 1941 Comp., § 18-111; 1958 1978), which imposed additional duties to be doné which 
Comp. -» § 71-111, were not done by the decedent. Summers v, Board of Cnty, 

Bracketed material. — The Rrenkeead mbteriet was Comm'rs, 1910-NMSC-025, 15 N.M. 376, 110 P, 509. 
inserted by the compiler and is not’part of the law. The provision applicable to certificate and seal’conflicts 

Compiler's notes. — Many°of the provisions in this with 14-8-10 NMSA 1978, Both sections were reenacted 
section appear to be superseded by other statutes, See 34- in the 1865 Code and became effective the same day, See 
7-14 to 34-7-16 NMSA 1978, note below from 1967 Op. Att'y Gen. No. 67-53. 

Cross references. — For payment of fees before filing / Priorito statehood, this section referred to the probate 
or recording, see 14-8-15 NMSA 1978. clerk who was also ex-officio recorder. See cig iesrte note 


to 14-8-1 NMSA 1978. 


ANNOTATIONS Not controlling as to fee for certificate end seal, 

Section held determinative of proper charges. — Section 14-8-10 NMSA 1978 is controlling over this'sec- 

— Where probate clerk died'in 1906 while in process of tion, and the fee which it sets out for each certificate and 

making transcripts of property records of old county for seal to documents recorded is the proper fee to be charged 
use of new county, the compensation to which his estate by county clerks. 1967 Op. Att'y Gen. No. 67-53. 
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County clerk is not under any legal duty to con- 
duct searches at request of private persons of re- 
cords filed in such office pursuant to the Uniform Com- 
mercial Code, Chapter 55 NMSA 1978, and no statutory 
fee is provided for such service. 1961-62 Op. Att'y Gen. 
No, 62-20, 

Section 14-8-12 NMSA 1978 and this section Palate 
to specifically enumerated fees which county clerks are 


RECORDING 


14-8-15 


legally entitled to charge, but such statutes do not provide 
for conducting searches of county records upon request of 
an individual for possible liens or encumbrances under 
the name of any debtor, 1961-62 Op. Att'y Gen. No. 62-20. 

No charge for comparing registration lists. — No 
county clerk has any right to charge for comparing regis- 


' tration lists during his office hours. 1935-36 Op. Att'y Gen. 


35. 


14-8-14. Searching records; reproduction of records; fees. 


A. Records maintained in the office of the county clerk are available to be searched without 


charge during regular business hours. 
B. County clerks: 


(1) may charge reasonable fees for conducting searches and for reproducing or permitting 


reproduction of their records as well as for certifying documents; 
(2) shall not charge fees in excess of one dollar ($1.00) per page for documents eleven 


inches by seventeen inches in size or smaller; 


“(8) may require advance payment of fees before making copies of public records; 
(4) shall not charge a fee for the cost of determining whether any public record is subject 


to disclosure; and 


(5) shall provide a receipt, upon request. 


C. County clerks shall establish reasonable fees for conducting searches and for reproducing or 
copying records maintained at the office of the county clerk. 


History: Laws 1886-1887, ch. 10, § 6; C.L. 1897, § 
3958; Code 1915, § 4785; C.S.'1929, § 118-107; 1941 
Comp., § 13-112; 1953 Comp., § 71-1- ‘12; 2011, ch. 134, 
§ 13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For delivery of certified copies by 
county clerk, see 4-40-5 NMSA 1978. 

The 2011 amendment, effective July 1, 2011, rewrote 
this section to permit county clerks to charge fees for con- 
ducting searches and reproducing.-records. 


ANNOTATIONS 


Recording Act governs real property records 
request. — Where plaintiff corporation sought all of 
Lea county’s real property image and index records, the 
production provisions of the Recording Act, 14-8-1 to 


-17 NMSA 1978, rather than those of the Inspection of 


Public Records Act (IPRA), 14-2-1 to -12 NMSA 1978, 
governed the county’s obligation in responding to plain- 
tiff’s records request, because IPRA creates a records 
inspection scheme of general application granting, with 
various exceptions, a right to inspect public records 
of this state, and the Recording Act more specifically 
provides a mechanism by which prospective purchas- 
ers can examine real property records, and places on 
county clerks associated duties to make these records 


14-8-15. Payment of fees; disposition. 


available and searchable for the public. TexasFile LLC 
v. Board of Cty. Comm’rs of Lea Cty., 2019-NMCA-038, 
cert. denied. 

No electronic production requirement in the Re- 
cording Act. — Where plaintiff corporation filed a com- 
plaint alleging that Lea county’s fee demand for electronic 
copies of real property records was unreasonable based 

n “reasonable fee” provisions appearing in the Inspec- 
tion of Public Records Act, 14+2-1 to -12 NMSA 1978, and 
the Recording Act, 14-8-1 to -17 NMSA 1978, and where 
plaintiff requested a declaratory judgment declaring the 
county’s quoted fees unreasonable as a matter of law, the 
district court did not err in dismissing plaintiff's com- 
plaint for failure to state a claim upon which relief could 
be granted, because the Recording Act, as the more spe- 
cific statute, governed the county’s production obligation 
with respect to plaintiff's record request, and the Record- 
ing Act imposes no requirement on the county to produce 
its documents electronically. TexasFile LLC v. Board of 
Cty. Comm’rs of Lea Cty., 2019-NMCA-038, cert. denied. 

Certificates of nonencumbrance as to state lands. 
— For each certificate of nonencumbrance, required by 
commissioner of public lands, as to state lands, the county 
clerk was entitled to a fee of 25 cents, and five cents for 
each year for which search was made, 1915-16 Op. Att'y 
Gen. 49. 


A. No county clerk shall receive any instrument of writing for filing or record unless the fees 


for such filing and recording have first been paid. 


B. Unless otherwise specified by law, the county clerk shall collect a recording fee of twenty- 
five dollars ($25.00) for each document filed or recorded by the county clerk. 

C. Ifa document being filed or recorded contains more than ten entries to the county recording 
index, the county clerk shall collect an additional fee of twenty-five dollars ($25.00) for each ad- 
ditional block of ten or fewer entries to the county recording index from the document. 
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D. To the extent documents described in Section 14-8-13 NMSA 1978 are filed or recorded in 
the office of the county clerk, the documents shall be received Cant the fees ey: in 
this section. 

E. For each fee of twenty-five dollars ($25.00) collected by the OGiuby clerk aap ao: $0 this 
section, eighteen dollars ($18.00) shall be deposited in the county general fund and seven dollars 

($7.00) shall be deposited in the county clerk recording and filing fund. 


History: Laws 1901, ch. 62, § 19; 1909, ch. 49, § 1; The 2011 amendment, effective July 1, 2011, a 
Code 1915, § 4797; C.S. 1929, § 118-121; 1941 Comp.,§ );) fees for recording documents. | & 
13-113; 1953 Comp.,, § 71-1-13; 2011, ch. 134, § 14. 


Bracketed material. — The bracketed material was , ANNOTATIONS 
inserted by the compiler and is not part of the law. Am. i 2d, Al. R. and C JS. references, — 66 pes, 
Cross references. — For deduction from salary for Jur. 2d Records and Recording Laws § 80. 
failure to collect fees to be pe in advance, see 4-44-29 76 C.J.8. Records § 19 et seq. 
NMSA 1978. 5 
14-8-15.1. Repealed. 
Repeals. — Laws 2019, ch, 130, § 4 repealed 14-8-15,1 _ effective July 1, 2019, For provisions of former section, see 
NMSA 1978, as enacted by Laws 2011, ch. 134, § 22, re- ~ the 2018 NMSA 1978 on NMOneSource.com. 


lating to payment of fees, in-person filings, disposition, 


14-8-16. Filings of legal descriptions and plats of real lproparty, 
authorized; recording. 


A. A person owning real property that is subject to property, taxation under the Property Tax 
Code [Chapter 7, Articles 35 through 38 NMSA 1978] may file for record in the office of the county 
clerk of the county where the real property is located a legal description or a' plat of the real prop- 
erty. The legal description or plat shall be acknowledged and shall be certified by a professional 
surveyor licensed in the state. 

B. The United States, the state or its political subdivisions and any agency, department or in- 
strumentality of the United States, the state or its political subdivisions may file for record in the 
office of the county clerk of the county where the real property is located a legal description or a 
plat of real property. The legal description or plat shall be acknowledged and shall be certified by a 
professional surveyor licensed in the state and shall show the governmental agency, department or 
political subdivision under whose supervision and direction the description or plat was prepared. 

C. The county clerk shall number descriptions filed under this section consecutively and shall 
number plats filed under this section consecutively. Immediately upon receiving a description or 
plat for filing, the county clerk shall note on the instrument the filing number, the date and the 
time of filing and shall make proper entries in the reception book and in the index to general real 
estate records. 

D. The county clerk shall record all descriptions and plats in the same manner as other similar 
instruments affecting real property are recorded. The county clerk shall charge a fee as provided 
for in Section 14-8-15 NMSA 1978 for recording documents in the office of the county clerk. 

E. Ifthe county clerk has the appropriate technology, the clerk shall record the plat. electroni- 
cally, return the original to the person who submitted the plat and forward an electronic copy to 
the county assessor. Otherwise, all plats to be recorded shall be filed in duplicate with the county 
clerk. One copy shall be recorded by the county clerk, and o one copy shall be delivered by the rounty 
clerk to the county assessor. 


History: 1953 Comp., § 71-1-14, enacted by Laws Section 14-8-15 NMSA 1978; and required county clerks 


1973, ch, 258, § 150; 1989, ch. 106, § 1; 1994, ch. 28, § to record plats electronically if the technology is available. 
2; 1995, ch. 26, § 2; 2002, ch. 97, § 2; 2011, ch. 184, § 15. The 2002 amendment, effective May 15, 2002, in the 

The 2011 amendment, effective July 1, 2011, re- last sentence of Subsection E, raised the maximum equip- 
quired legal descriptions and plats to be acknowledged; ment recording fee and. deleted an exception for class A 
eliminated the former list of fees for recording legal de- counties. 


scriptions and plats and imposed the fees provided in 
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The 1995 amendment, effective June 16, 1995, in the 
second sentence of Subsection F, inserted "rent" and "lease 
or lease-purchase" and added the language beginting 
"and for staff" at the end of the sentence. 

The 1994 amendment, effective May 18, 1994; substi- 
tuted "shall" for "must" throughout the second sentences 
in Subsections A and B, inserted Subsections E to G, and 
redesignated former Subsection E as Subsection H. 


RECORDS AFFECTING REAL PROPERTY 14-9-1 


The 1989 amendment, effective June 16, 1989; sub- 
stituted "certified by a professional surveyor licensed in 
the state" for "certified as being correct by a professional 
engineer or land surveyor licensed in the state and the 
certification must be properly acknowledged" in the sec- 
ond sentence of Subsections A and B. 


14-8-17. Documents recorded without cost. 


The county clerk shall record free of charge: 


A. oaths of Senda office made pursuant to Article 20, Section 1 of the constitution of New 


Mexico; 


B,. the discharge papers of any person who was accepted for service and served in the armed 


forces of the United States for thirty days or more; 


C. notices of state tax liens filed by the taxation and revenue Piartuen. pursuant to Sec- 


tion 7-1-38 NMSA 1978; 


D. . tax delinquency lists filed by the county treasurer pursuant to Section 7-38-61 NMSA 1978; 
K. notices and warrants issued by the secretary of workforce solutions for defaults on pay- 
ments to the unemployment compensation administration fund filed pursuant to Section 51-1-36 


NMSA. 1978; and 


F. °a claim of lien under oath of the state engineer, artesian well supervisor or an officer of an 
artesian conservancy district filed pursuant.to Section 72-13-8 NMSA 1978. 


History: Laws 1921, ch. 61, § 1; C.S. 1929, § 122-401; 
1941, ch, 103, § 1; 1941 Comp., § 66-1501; 1953 Comp., 
§ 74-2-1; 1987, ch. 217, § 1; 1978 Comp., § 28-18-16 re- 
compiled as § 14-8-17 by Laws 2004, ch. 19, § 31; 2011, 
ch, 134, § 16; 2013, ch. 214, § 4. 

Recompilations. — Laws 2004, ch. 19, § 31 recompiled 
former 28-13-16 NMSA 1978 as 14-8-17 NMSA 1978. 

The 2018 amendment, effective June 14, 2013, re- 
quired that state tax liens be filed; and added Subsection C. 


The 2011 amendment, effective July 1, 2011, required 
county clerks to r¢cord free of charge oaths of public of- 
fice, tax delinquency lists, notices and warrants issued by 
the secretary of the workforce solutions department for 
defaults on payments to the unemployment compensation 
administration, and claims of lien of the state engineer, 
artesian well supervisor or officer of an artesian conser- 
vancy district. 


ARTICLE 9 
Records Affecting Real Property , 


Sec. 

14-9-1. Instruments affecting real estate; recording. 
14-9-2. Constructive notice of contents. 

14-9-3, Unrecorded instruments; effect. 

14-9-4, Filing for record; effect; TeSRR Or book. 
14-9-5. Repealed. _, 

14-9-6... Wills not affected. 


Sec, 

14-9-7.. Conveyances. to state and public corporations; 
recording; filing in lieu of recording; maxi- 
mum fee. 

14-9-8. Lost patent; recording certified copy; effect, 

14-9-9, Federal court judgment; county for filing; lien 
against realty. 


14-9-1.-Instruments affecting real estate; recording. 


All sede: mortgages, leases of an initial term plus option terms in excess of five years, or memo- 
randa of the material terms of such leases, assignments or amendments to such leases, leasehold 
mortgages, United States:patents and other writings affecting the title to real estate shall be 
recorded in the office of the county clerk of the county or counties in which the real estate af- 
fected thereby is situated. Leases of any term or memoranda of the material terms thereof, assign- 
ments or amendments thereto may be recorded in the manner provided in this section. As used in 
this section, "memoranda of the material terms of a lease" means a memorandum containing the 
names and mailing addresses ofall lessors, lessees or assignees; if known, a description of the real 
property subject to the lease; and the terms of the lease, including the initial term and the term or 
terms of all renewal options, if any. 
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History: Laws 1886-1887, ch. 10, § 1; C.L. 1897, 
§ 3958; Code 1915, § 4786; C.S. 1929, § 118-108; 1941 
Comp., § 13-201; 1953 Comp., § 71-2-1; 1991, ch. 234, § 1. 

Compiler's notes. — Laws 1991, ch. 234, § 4 defined 
"leasehold" to mean an estate in real estate or real prop- 
erty held under a lease and validates as correct and le- 
gally effective filings or recordings to give constructive 
notice any actions taken prior to April 4, 1991 to file or 
record leases, memoranda, assignments or amendments 
thereto, leasehold mortgages or other writings affecting 
leaseholds or any interests in leaseholds in accordance 
with legal requirements for the filing or recording of writ- 
ings affecting the title to real estate or real property. 

Cross references. — For filing municipal assessment 
liens, see 3-86-1 NMSA 1978. 

For notice of possession of public land of United States, 
see 19-3-1 NMSA 1978. 

For townsite patents, see 19-4-1 to 19-4-3 NMSA 1978. 

For recording assignment of mortgages, see 48-7-2 
NMSA 1978, 

For record of survey requirements, see 61-23-28.2 
NMSA 1978. 

For filing and recording of changes of ownership in wa- 
ter rights, see 72-1-2.1. 

The 1991 amendment, effective April 4, 1991, added 
the catchline; inserted "leases of an initial term plus op- 
tion terms in excess of five years, or memoranda of the 
material terms of such leases, assignments or amend- 
ments to such leases, leasehold mortgages" in the first 
sentence; and added the second sentence. 


| ANNOTATIONS 
I. “GENERAL CONSIDERATION, ; 
II. APPLICABILITY TO PARTICULAR INSTRU- 


MENTS. 
I, GENERAL CONSIDERATION. 


Purpose. — Sections 14-9-1 and 14-9-3 NMSA 1978 
are not intended to protect creditors of the owners of prop- 
erty, but to impart information to those dealing with the 
property respecting its transfer and encumbrances, First 
Nat'l Bank v. Haverkampf, 1911-NMSC-058, 16 N.M. 497, 
121 P. 31, aff'd, 235 U.S. 689, 35 S. Ct, 204, 59 L. Ed. 426 
(1914); Ilfeld v. de Baca, 1905-NMSC-007, 13 N.M. 82, 79 
P. 723, rev'd on other grounds, 1907-NMSC-014, 14 N.M. 
65, 89 P. 244 (decided prior to 1923 amendment of 14-9-3 
NMSA 1978), 

Function of recording statutes. — In loans of money 
secured by property, recording statutes provide for notice 
to other potential lenders and indicate the upper limits of 
financing. New Mexico Bank & Trust Co. v. Lucas Bros., 
1978-NMSC-062, 92 N.M. 2, 582 P.2d 379. 

Certainty afforded by recording. — Because poten- 
tial lenders rely upon recorded mortgages to determine 
whether to make other loans, there must be certainty as to 
the extent to which a mortgage encumbers property. New 
Mexico Bank & Trust Co, v. Lucas Bros,, 1978-NMSC-062, 
92 N.M. 2, 582 P.2d 379 (decided on facts which occurred 
prior to passage of 48-7-9 NMSA 1978), 

No time requirement for recording instruments. 
— There is no requirement that an instrument be re- 
corded within a particular period of time; the order in 
which deeds appear on the record is not important in a 
notice jurisdiction. Angle v, Slayton, 1985-NMSC-032, 102 
N.M. 521, 697 P.2d 940, 


Il, APPLICABILITY TO PARTICULAR * 
INSTRUMENTS. 


“The recording act applies to tax deeds. The re- 
cording act does not apply to tax liens. Cano v. Lovato, 
1986-NMCA-043, 105 N.M, 522, 734 P.2d 762, cert. denied, 
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104 N.M. 246, 716 P.2d 1267, cert. quashed, 105 N.M. 438, 
733 P.2d 1321 (1987). 

The recording act does not apply to tax liens. ts 
v, Lovato, 1986-NMCA-048, 105 N.M. 522, 734 P.2d 762, 
cert. denied, 104 N.M. 246, 716. P.2d 1267, cert. quashed, 
105 N.Ms4388, 733 P.2d 1821 (1987). 

Provisions applicable to Mexican land grants? — 
This article applies to Mexican land grants. Yeast v. Pru, 
292 F. 598 (D.N.M. 1923). 

Provisions applicable to mortgages. — Mortgages 
affecting real estate are governed by. this section. Shafer 
v. McCulloh, 1984-NMSC-012, 38 N.M. 179, 29 P.2d 486. 

Provisions not applicable to assignments of mort- 
gages. — Sections 14-9-1 to 14-9-3 NMSA 1978 do not 
require the recordation of an assignment of a mortgage 
securing the payment of a negotiable promissory note, ‘to 
protect the holder from payments made by the mortgagor, 
or subsequent purchaser, to the original mortgagee. Hayden 
v, Speakman, 1914-NMSC-077, 20 N.M. 513, 150 P, 292. 

Assignment of unrecorded land contract, — The 
assignment of an unrecorded land contract, which assign- 
ment was neither acknowledged nor proven in any form 
to entitle it to be recorded, is not‘such an instrument as 
this section requires to be placed of record. Early Times 
Distillery Co, v. Zeiger, 1902-NMSC-001, 11.N.M. 221, 67 
P. 734, 

Executory contracts entitled to record. — An ex- 
ecutory contract of sale of real estate, when duly executed 
and acknowledged, is a writing entitled to record. McBee v, 
O'Connell, 1911-NMSC-049, 16 N.M. 469, 120 P. 734, appeal 
after remand 1914-NMSC-088, 19 N.M. 565, 145 P, 123 

Applicability to revocable trusts. — The protection 
afforded by the New Mexico recording acts is: inapplica- 
ble to a revocable trust that does not affect the: title: to 
the original property. Withers v. Board of Cnty. Comm'rs, 
1981-NMCA-032, 96 N.M. 71, 628 P.2d 316, 

Restrictive covenant running with the eed shall 
be enforced. — Where venture company owned 116 
acres of property and split the property into four tracts, 
imposing identical restrictive covenants upon each tract 
when it was sold that prohibited each tract from being 
divided into parcels of less than five acres and that spe- 
cifically stated that the restrictive covenant ran with the 
land, and where defendants purchased a five-acre parcel 
within one of the four tracts and sold two and one-half 
acres of their five-acre parcel, the district court did not err 
in enforcing the restrictive covenant on behalf of adjacent 
landowners, because a restrictive covenant that runs with 
the land binds the covenantor's successors in interest and 
applying the general rule that covenants burdening land 
sold under a general plan of restriction can be enforced by 
one landowner against another within a subdivision, Cobb 
v. Gammon, 2017-NMCA-022, 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Property," see 11 N.M. L. Rev. 208 (1981). 

For annual survey of New Mexico Law of Property, see 
20 N.M.L. Rev, 373 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. —66.Am. 
Jur. 2d Records and Recording Laws 8§ 1, 54 to 68, 73. 

Covenant or easement affecting another parcel owned 
by grantor, record of deed or contract for conveyance of 
one parcel with, as constructive notice to subsequent pur- 
chaser or encumbrance of second parcel, 16 A.L.R. 1013. 

Rights as between purchaser of timber: under recorded 
instrument and subsequent vendee of land, 18 A.L.R. 1162. 

Effect of failure to record executory contracts for sale of 


‘ real estate, 26 A.L.R. 1552. 
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Grantee or mortgagee by quitclaim death or mortgage in 
quitclaim form as within protection of recording laws, 59 
A.L.R. 632, 

Effect of actual notice of unrecorded instrument to pur- 
chaser from one without notice, 63 A.L.R. 1367. 
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Recovery of tax or assessment paid to procure recording 
of deed, 64 A.L.R. 117, 84 A.L.R,, 294. 

Right of one claiming through heir, devisee, or personal 
representative to protection against unrecorded convey- 
ance or mortgagor by ancestor or testator, 65 A.L.R. 360. 

Necessity of recording tax deed to protect title as against 
interest derived from:former owner, 65:A.L.R..1015. 

Alteration in deed or mortgage with consent of parties 
thereto after acknowledgment or attestation as affecting 
notice from record thereof, 67 A.L.R. 866. —, 

Right to compensation for improvements as affected by 
constructive notice by record of true title or interest, 68 
A.L.R. 288, 82 A.L.R. 921, 

Subrogation to-prior lien of one who advances money 
to discharge it and takes new mortgage as affected by re- 
cording of intervening lien, 70 A.L.R. 1407. 

Assignment of future rents as within recording laws, 75 
A.L.R. 270. 

Necessity of recording extension of mortgage or deed of 
trust by subsequent agreement to cover additional indebt- 
edness, 76 A.L.R. 589, 

Registration as notice to creditor of fraudulent convey- 
ance, which will start running of limitation, 76 A.L.R. 869, 
100 A.L.R.2d 1094. 

Bankruptcy as invalidating, as against all creditors, in- 
strument executed by bankrupt which under state law is 
valid as to creditors becoming such after record but in- 
valid as to creditors prior to record, 76 A.L.R. 1200. 

Title lost by failure to record as cloud on title, 78 A.L.R. 
116 


Rights of vendee under executory land contract not re- 
corded as against subsequent deed or mortgage by Syed 
87 A.L.R. 1515. 

Right of seller of fixtures retaining title thereto, or a lien 
thereon, as against prior mortgagee of realty as affected 
by record of the mortgage, 88 A.L.R. 13835, 111 A.L.R. 362, 
141 A.L.R, 1283. 

Recording laws as applied to assignment of mortgages 
on real estate, 89 A.L.R. 171, 104 A.L.R. 1801. 

Right of executor or administrator of insolvent estate to 
take advantage of failure to record or file or refile convey- 
ance or mortgage executed by his decedent, 91 A.L.R. 299. 

Who may take advantage of failure to renew real estate 
mortgage as provided by statute, 97 A.L.R. 739. 

Nonpayment of all or part of consideration at time of 
receiving notice, actual or constructive, ofa prior instru- 
ment, as affecting right of one otherwise protected by re- 
cording law against prior unrecorded deed or mortgage, 
109 A.L.R. 163... 

Validity of statute requiring recordation of tax certifi- 
cate within designated time, 111 A.L.R. 258. 

Recording of life tenant's deed purporting to convey fee 
as rendering vendee's possession adverse: to pend er 
man during life estate, 112 A.L.R. 1047. - 

Power of attorney under which deed or mortgage is ex- 
ecuted, as instrument entitled to record, 114 A.L.R. 660. 
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Fraudulent misrepresentation or concealment, public re- 
cords as constructive notice of, so as to start running of stat- 
ute of limitations against action for fraud, 152 A.L.R. 461. 

Restrictions in lessor's record title as to use of premises 
as affecting rights between lessee and lessor, 165 A.L.R. 
1178. 

Purchase-money mortgage as within provision of stat- 
ute defeating or postponing lien of unrecorded or unfiled 
mortgage, 168 A.L.R. 1164. 

Statutes precluding enforcement of mortgage unless 
holder complies with conditions respecting recording of 
amount remaining unpaid, 174 A.L.R, 652. 

Record of instrument which comprises or includes an 
interest or right that is not a proper subject of record, 3 
A.L.R.2d 577. 

Omission from deed of restrictive covenant imposed by 
general plan of subdivision, 4 A.L.R.2d 1864, 

Agreement between real estate owners restricting use 
of property as within contemplation of recording laws, 4 
A.L.R.2d 1419. 

Validity and construction of regulations as to subdivi- 
sion maps or plats, 11 A.L.R.2d 524. 

Relative rights to real property as between purchas- 
ers from or through decedent's heirs and devisees under 
will subsequently sought to be established, 22 A.L.R.2d 
1107, 

Personal covenant in recorded deed as enforceable 
against grantee's lessee or successor, 23 A.L.R.2d 520: 

Effect of recording instrument on determination of its 
character as a will or deed, 31 A.L.R.2d 582. 

Adverse possession by one claiming under or through deed 
by cotenant as affected by record of deed, 32 A.L.R.2d 1214. 

Necessity that mortgage covering oil and gas lease be 
recorded as real estate mortgage, and/or filed or recorded 
as chattel mortgage, 34 A.L.R.2d 902. 

What acts, claims, circumstances, instruments, color of 
title, judgment, or thing of record will ground adverse pos- 
session in a life tenant as against remaindermen or rever- 
sioners, 58 A.L.R.2d 299. 

Record of instrument without sufficient acknowledg- 
ment as notice, 59 A.L.R.2d 1299. 

Solid mineral royalty as real or personal property, 68 
A.L.R.2d 728. 

Priority as between mechanic's lien and purchase-money 
mortgage as affected by recording, 73 A.L.R.2d 1407. 

Record of deed to cotenant as notice to other cotenants 
of adverse character of grantee's possession, 82 A.L.R.2d 5, 

Trustee's duty to record mortgage securing bondhold- 
ers, 90 A.L.R.2d 501. 

Construction and effect of "marketable record title" 
statutes, 31 A.L.R.4th 11. 

Oil and gas royalty as real or personal property, 56 
A.L.R.4th 539. 

26 C.J.S. Deeds § 73; 59 C.J.S. Mortgages § 201. 


14-9-2. [Constructive notice of contents. | 


Such records shall be notice to all the world of the existence and contents of the instruments so 


recorded from the time of recording. 


History: Laws 1886-1887, ch. 10, § 2; C.L. 1897, § 
3954; Code 1915, § 4787; C.S. 1929, § 118-109; 1941 
Comp., § 18-202; 1958 Comp., § 71-2-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For recording assignment of roy- 
alties, see 70-1-1, 70-1-2 NMSA 1978. 
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‘I. GENERAL CONSIDERATION. 


RECORDS, RULES, LEGAL NOTICES, OATHS 


False or void instruments. — Only valid instru- - 


ments are authorized to be filed or recorded, of which 
purchasers are charged with notice and if a false or,void 
instrument purporting upon its face to be conveyance is 
recorded, the record, like the instrument, is void and does 
not protect a purchaser. Mosley v, Magnolia Petroleum Co,, 
1941-NMSC-028, 45 N.M. 230, 114, P.2d 740, 

Purpose. — Sections 14-9-1 and.14-9-3 NMSA 1978 are 
not intended to protect creditors of the. owners of property, 
but to impart information to those dealing. with the property 
respecting its transfer and encumbrances, First Natl Bank 
v. Haverkampf, 1911-NMSC-053, 16..N.M. 497, 121 P,.31, 
aff'd, 235 U.S, 689, 35 S. Ct, 204, 59 L. Ed. 426 (1914); J/feld 
v. de Baca, 1905-NMSC-007,,13 N.M,.32, 79 P, 723, rev'd on 
other grounds, 1907-NMSC-014, 14.N.M. 65, 89 P. 244 (de- 
cided prior to. 1923,amendment of 14-9-3 NMSA 1978). 

. A.deed recorded in a county where the property is 
not located is ineffective as constructive notice. Christmas 
v. Cowden, 1940-NMSC-051, 44 N.M. 517, 105 P.2d 484. 

Seller under realestate contract holds per- 
fected interest in property by virtue of recording 
his interest pursuant to this article, Connelly v.. Wertz, 
1993-NMCA-090, 115. N.M. 808, 858. P.2d 1282, overruled 
on other grounds, Southwest Land Inv., Inc. v. Hubbart, 
1993-NMSC-072, 116 N.M..742, 867 P.2d 412, 

All documents affecting title to real property re- 
corded in county .records are constructive notice to 
the world of their existence from the time of recor- 
dation. Brown v. Behles & Davis, 2004-NMCA-028, 135 
N.M. 180, 86 P.3d 605. 

No time requirement for, recording instruments. 
— There is no requirement that an instrument, be. re- 
corded within a particular period of time; the order in 
which deeds. appear on the record is not important in a 
notice jurisdiction. Angle v. Slayton, 1985-NMSC-032, 102 
N.M. 521, 697 P.2d 940. 

Construed in pari materia. — This ae must, be 
considered with 14-9-3 NMSA 1978, with which it is in 
pari materia. Romero v, Sanchez, 1971-NMSC- 129, 83 
N.M. 358, 492 P.2d 140, 

Necessity of notice, — To bind a purchaser of a ser- 
vient estate by a servitude charged thereon, he must 
have notice thereof, either actual or constructive, as in 
case of other. encumbrances upon land. Southern Union 
Gas Co. v, Cantrell, 1952-NMSC-024, 56 N.M. 184, 241 
P.2d 1209. 

Service by publication against "unknown claim- 
ants of interest" in quiet title action does not, affect the 
title of a person whose deed to that property is on record in 
the deed records of the county in which the real estate in 
question is located. Houchen v. Hubbell, 1969-NMSC-162, 
80 N.M. 764, 461 P.2d 413. 

Constructive service proper where names and 
addresses of defendants are not reasonably as- 
certainable, — 
title judgment in San Juan county, in which service of 
process was accomplished by publication in a weekly 
newspaper, and where the plaintiffs in the 1948 com- 
plaint alleged that after diligent search and inquiry, 
they had been unable to learn or determine the names, 
places of residence, addresses and whereabouts of any 
unknown heirs of any deceased defendants or if any de- 
fendants were still living and residing in New Mexico, 
they could not be located because they had secreted 
themselves so that personal service of process could 
not be effected, and where the return of service com- 
pleted by the sheriff of San Juan county indicated that 
after diligent search and inquiry, any predecessors-in- 
interest could not be located and personally served with 
process, the district court correctly found that the suit 
in this case constituted an improper collateral attack 


In a collateral attack on a 1948 quiet | 
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on the 1948 judgment. quieting title in defendants’ 
predecessors-in-interest, because constructive notice 
given in the underlying case was sufficiently reason- 
ably calculated under the circumstances as they ex- 
isted in 1948; constructive service of process by publi- 
cation satisfies due process if the names and addresses 
of the defendants to be served are not reasonably as- 
certainable.. TH. McElvain Oil‘& Gas Ltd. P'ship v. 
Benson-Montin-Greer Drilling Corp., 2017-NMSC- 004, 
rev'g 2015-NMCA-004, 340 P.3d 1277, 

Lack of notice, — This section does not impose a duty 
upon the owner of an interest in real property to con- 
stantly peruse the records of the county clerk to deter- 
mine whether he or she has been divested of his or her 
property right in a lawsuit of which he or she was not 
notified. TH. McElvain Oil & Gas Ltd. P'ship v, Benson- 
Montin-Greer:. Drilling Corp.,\ 2015-NMCA-004, cert. 
granted, 2014-NMCERT-012. 

Quiet title action. — In quiet title action, where defen- 
dants failed to undertake a diligent and good faith effort ‘to 
personally serve the owners of an interest in real property 
with adequate notice of quiet title suit, constructive no- 
tice was not constitutionally adequate. TH.\McEHlvain Oil 
& Gas Ltd. P'ship v. Benson-Montin-Greer Drilling Corp., 
2015-NMCA-004, cert. granted, 2014-NMCERT-012, 

Appropriations for judicial salaries are subject to 
governor's veto power. — Judicial salaries must annu- 
ally be established by the legislature in an appropriations 
act, as set forth in Subsection E of 34-1-9 NMSA 1978, and 
are subject to the governor's partial veto authority. State 
ex rel. Cisneros v. Martinez, 2015-NMSC-001., : 

Governor's partial veto must eliminate the whole 
of an item to be valid. — Where the legislature pro- 
vided for two separate judicial raises in two separate 
appropriations, the governor's partial veto of one appro- 
priation failed to eliminate the second appropriation ‘pro- 
viding for judicial raises, State ex rel, Cisneros v, Martinez, 
2015-NMSC-001. 

Fraud. — The recording of a deed must be accompa- 
nied by other circumstances sufficient to put a reason- 
able person upon inquiry in order for the: recording to 
act as constructive notice of fraud. Romero v:: Sanchez, 
1971-NMSC-129, 83 N.M. 358, 492 P.2d 140. 

Failure to record mortgage promptly does not con- 
stitute a fraud in law as to:subsequent creditors. First 
Nat'l Bank v. Haverkampf, 1911-NMSC-053, 16 N.M. 497, 
121 P. 31)a/ff'd, 235 US. 689, 35 S. Ct. 204, 59 L. Ed. 426 
(1914). 

Date of recording tax sale certificate does not 
affect period of redemption. Hiltscher v. Jones, 
1917-NMSC-089, 23 N.M. 674, 170 P. 884, appeal dis- 
missed, 251 US, 545, 40 S. Ct. 218, 64 L. Ed. 407 (1920). 

Recorded deed of trust was superior to the unre- 
corded interest of an investor who admitted he had 
actual notice of the recorded interest, and the existing pri- 
orities were not affected by the appointment ofa receiver. 
Kuntsman v. Guaranteed Equities, Inc., 1986-NMSC-083, 
105 N.M. 49, 728 P.2d 459. 

Estoppel. — Where defendant and her husband ‘had 


‘entered into a property settlement agreement which pro- 
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vided that after-acquired property would belong exclu- 
sively to the acquiring party and such recorded agreement 
was later repudiated by defendant in a recorded affidavit, 
but later ratified and confirmed in another recorded af- 
fidayit, plaintiffs, who had purchased property from hus- 
band, were innocent purchasers for value and entitled to 
rely on the record, and defendant was estopped by her 
conduct from asserting the invalidity of the property set- 
tlement. Allison v, Curtis, 1957-NMSC-036, 62 N.M. 387, 
310 P.2d'1042, 

Priority of interests in bankruptcy. — Since pri- 
ority of interest of competing lienholders is determined 
by the date of recording under New Mexico's recording 
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statutes (Sections 14-9-1 to 14-9-3 NMSA 1978), the sec- 
ond mortgage on debtor's property, as the only recorded 
lien of record, had priority over the trustee's interest as 
unperfected lienholder after avoidance of first mortgage 
holder's unrecorded and therefore unperfected security in- 
terest. In re Beltramo, 367 B.R. 825 (Bankr. D.N.M. 2007). 


II]. PERSONS CHARGED WITH NOTICE. 


Land ownership and well-sharing agreement. 
— Where the owners of adjoining ranches entered into a 
written land ownership and well-sharing agreement to 
clarify the ownership of certain property and to provide 
for sharing of water from two wells; the agreement was 
recorded in each county in which the land and wells were 
located; and one landowner sold the landowner's ranch to 
a third party and orally advised the buyer of the existence 
of the agreement, the buyer had constructive notice of the 
agreement and had a duty to inquire about the agree- 
ment, Skeen v, Boyles, 2009-NMCA-080, 146 N.M. 627, 213 
P.3d 531, | 

Constructive notice of restrictive covenant in 
deed. — Because a deed containing a restrictive cov- 
enant was recorded, the defendant had constructive no- 
tice of the covenant. Lex Pro Corp. v. Snyder Enters., Inc., 
1983-NMSC-073, 100 N.M. 389, 671 P.2d 637. 

Constructive notice in recorded deed of trust. 
— Pursuant to the policy underlying the recording stat- 
utes, Sections 14-9-1 and -2 NMSA 1978, priority in 
the proceeds of collateral underlying petitioners' loans 
would be determined by the order in which the deeds 
of trust were recorded; there was no question that the 
"master" deed of trust issued to Group I was duly re- 
corded first and that the latter deeds were expressly 
made subject to it, so the investors in Group II and 
Group III thus had record notice of the existence of the 
first deed of trust, in addition to actual notice in some 
cases. McInerny v. Peterson, 1986-NMSC-099, 105 N.M. 
207, 730 P.2d 1189. 

"All the world" means those bound to search re- 

cord, — "All the world" has been limited to mean those 
persons who are bound to search the record, and it is to 
such persons only that the law imputes constructive no- 
tice; subsequent purchasers are charged with such notice. 
Angle v. Slayton; 1985-NMSC-032, 102 N.M. 521, 697 P.2d 
940. 
. Constructive notice to subsequent purchasers. — 
Subsequent purchasers are charged with such construc- 
tive notice of the contents of recorded instruments pursu- 
ant to Section 14-9-2 NMSA 1978, since the term "all the 
world" has been limited to mean persons who are bound 
to search the record, and it is only these persons that the 
law imputes with constructive notice. Allen v. Timberlake 
Ranch Landowners Ass'n, 2005-NMCA-115, 1388 N.M. 318, 
119 P.3d 743. 

Constructive notice to laborers. — Claimants 
had constructive notice that title to the real estate upon 
which they allegedly performed labor had been previously 
conveyed to the grantee, where two deeds given to the 
grantee were both filed and recorded. In re Estates of Sa- 
las, 1987-NMCA-018, 105 N.M. 472, 734 P.2d 250. 

Record of instrument is constructive notice to 
subsequent purchasers and encumbrancers only 
and: does not affect prior parties. Romero v. Sanchez, 
1971-NMSC-129, 83 N.M. 358, 492 P.2d 140. 

Who bound to search. — Those who, by the terms of 
the recording laws, are charged with constructive notice of 
the record of an instrument affecting land are, therefore, 
those who are bound to search the records for that par- 
ticular instrument. Romero v. Sanchez, 1971-NMSC-129, 
83 N.M. 358, 492 P.2d 140. 

Jury question. — If, considering all the surrounding 
facts and circumstances, a reasonably prudent person in 
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the exercise of ordinary diligence ;would have made in- 
quiry as to the state of the record, he is chargeable with 
knowledge that such inquiry would have revealed from 
the time that it ought to have been made, This raises a fac- 
tual issue for resolution by the trier of the facts. Romero 
v. Sanchez, 1971-NMSC-129, 83 N.M, 358, 492 P.2d 140. 


II. SCOPE OF NOTICE. 


Scope of notice. — Where information of a specific 
claim or right is given to a person or to the world by recor- 
dation of an instrument manifesting such claim or right, 
the information contained therein is operative only in re- 
spect to the particular facts communicated thereby, and it 
will not serve to put the parties charged with such notice 
upon inquiry as to any other or different right. Zumwalt v. 
Goodwin, 138 F.2d 984 (10th Cir, 1943), 

"Knowledge" does not necessarily mean "actual knowl- 
edge," but means knowledge of such circumstances ‘as 
would ordinarily lead to a knowledge of the actual facts. 
In its broadest interpretation, it means constructive no- 
tice. Recitals in a quitclaim deed of existence of agree- 
ments, rights of redemption and mortgages charged the 
grantee with notice of an unrecorded warranty deed. Tay- 
lor v. Hanchett Oil Co., 1933-NMSC-099, 37 N.M. 606, 27 
P.2d 59. . 

Person who files and records leases long after 
others sued to foreclose vendor's lien for balance of 
the purchase price and filed lis pendens notice in same 
county clerk's office is deemed to have notice that his in- 
terest was attacked in the action, and his interest is infe- 
rior to the lien of the vendor. Logan v. Emro Chem. Corp., 
1944-NMSC-044, 48 N.M. 368, 151 P.2d 329. 

Effect of recording agreement. — Purchaser's writ- 
ten agreement to execute a second mortgage on property 
when buildings were constructed on the land, or within 
one year from date of sale, when filed for record, consti- 
tuted constructive notice to all the world of its existence 
and contents. Zumwalt v. Goodwin, 1383 F.2d 984 (10th Cir. 
1943). 

An agreement as notice of a vendor's lien. — Ven- 
dor's recordation of agreement with buyer of vacant land 
that when buildings were erected or in one year after date 
of sale buyer was to give vendor a second mortgage on the 
property did not give constructive notice to a surety on the 
buyer's note of the vendor's intention to reserve a vendor's 
lien, and a mortgage executed to the surety to secure his 
signature to a renewal note had priority over the vendor's 
lien. Zumwalt v. Goodwin, 133 F.2d 984 (10th Cir. 1943). 

Recording of short form memorandum of agree- 
ment gave notice that defendant was claiming some 
right to real estate under this section. Bingaman v. Cook, 
1968-NMSC-187, 79 N.M. 627, 447 P.2d.507. 

Reference in contract to improvement agree- 
ment, — An unrecorded improvement agreement, re- 
ferred to in a recorded contract of sale, is in the chain of 
title. Camino Real Enters., Inc. v. Ortega, 1988-NMSC-061, 
107 N.M. 387, 758 P.2d 801. 

Recorded chattel mortgage of crops to be raised 
is constructive notice of the existence and contents of 
the mortgage, even though the land is generally but not 
particularly described, where description could be aided 
by reasonable inquiry. Security State Bank v, Clovis Mill 
& Elevator Co., 1987-NMSC-029, 41 N.M. 341, 68 P.2d 918. 

Reliance on record. — An investigator may rely upon 
the truth of recitals contained in the record when they are 
specific. Smith & Ricker v. Hill Bros., 1913-NMSC-004, 17 
N.M. 415, 134 P. 243. 

Priority of ‘claims in bankruptcy. — Pursuant to 
New Mexico recordation statute (Section 14-9-1 NMSA 
1978), the ownership interests of the debtor and his wife 
as to good faith purchasers and judgment lien creditors 
were delineated by the recorded deed stating that they 
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owned the subject property as joint tenants. Jn re Beery, Records and Recording Laws §§ 88, 102 to 155; 77 Am. Jur: 
295 B.R. 385 (Bankr, D.N.M. 2003). 2d Vendor and Purchaser §§ 663 to 669. . 

‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 28 
Am, Jur, 2d Estoppel and Waiver §§ 90, 96; 66 Am. Jur. 2d 


14-9-3. Unrecorded instruments; effect. 


No deed, mortgage or other instrument in writing not recorded in accordance with Section 14- 
9-1 NMSA 1978 shall affect the title or rights to, in any real estate, of any purchaser, mortgagee 
in good faith or judgment lien creditor, without knowledge of the existence of such unrecorded 
instruments. Possession alone based on an unrecorded executory real estate contract, shall not be 
construed against any subsequent purchaser, mortgagee in. good faith or judgment lien creditor 
either to impute knowledge of or to impose the duty to inquire about the possession or the provi- 
sions of the instruments. 


History: Laws 1886-1887, ch. 10, § 3; C.L. 1897, § Section does not require deeds to be acknowl- 


3955; Code 1915, § 4788; Laws 1923, ch. 11, § 1; CS. edged. Garcia v. Leal, 1924-NMSC-078, 30 N.M. 249, 231 

1929, § 118-110; 1941 Comp., § 13-203; 1953 Comp. +» § P. 631. 

71-2-3; Laws 1990, ch. 72, § 1. Acknowledgment is not essential to validity of deed 
The 1990 amendment, effective May 16, 1990, substi- of conveyance as between its parties, Kitchen v. Canavan, 

tuted "Section 14-9-1 NMSA 1978" for "Section 4786" in 1932-NMSC-037, 36 N.M. 273, 13 P.2d 877.. 

the first sentence and added the second sentence. Verbal consent to assignment. — A party's verbal 


consent to an assignment of an interest in a real estate 


ANNOTATIONS contract is not.a substitute for perfection of that interest 

I. . GENERAL CONSIDERATION. by recording. Mazer v. Jones, 184 B.R. 377 (Bankr, D.N.M. 

Togo eta id Ord caret ; Apt ey of rncomled judgment lien. — Although it 
III. PARTICULAR CASES. Lee 

e gEEAN has been held that the 1923 amendment of this section 

TI, GENERAL CONSIDERATION. did not affect the priority of an unrecorded mortgage over 


j } ; : me 4 a recorded judgment lien, yet as between them taking ef- 
_ Applicability. —. This section is applicable only fect simultaneously, since the law of 1923 took effect, the 
in situations where two deeds purport to convey the recorded judgment lien has priority. Fulghum v. Madrid, 
same property. Grammer v. New Mexico Credit: Corp., 1927-NMSC-064, 33 N.M. 303, 265 P, 454. 
Bt ees a oi ae cher ot jae Shae Effect of failure to record. — A deed of land, though 
: : ort not recorded, is good between grantor and grantee, and 
1986-NMCA-043, 105 N.M. 522,734 P.2d 762. 2 ae divests the title of the former, so that it does not pass to 
Inapplicability to tax liens. — A tax lien is not a subsequent grantee, or mortgagee, who takes’ only the 
within the class of written instruments governed by this estate which belongs to the grantor at the time. Ames v 
section, Cano vi: Lovato, 1986-NMCA-043, 105 N.M. 522, Robert, 1913-NMSC-021, 17.N.M. 609, 131 P. 994. 


734 P.2d 762. Requirement tax deeds to be recorded not appli- 

Construed in pari materia. — Section 14-9-2 NMSA cable, — Where a deed issued by state tax commission to 
1978 must be considered with this section with which it is an individual conveyed ‘land which had previously been 
in pari materia. Romero v. Sanchez, 1971-NMSC-129, 83 conveyed by the county treasurer to the state in pursuance 
N.M. 358, 492 P.2d 140. of a tax sale to the state, the deed from the tax commis- 

Applicability to revocable trusts.— The protection sion is not a tax deed and the requirement that tax deeds 
afforded by the New Mexico recording acts:is inapplica- must be recorded within a year after their issuance is not 


ble to a revocable trust that does not affect the title to lieablecthenetosd7, fa “ 042. 
the original property. Withers v. Board of Cnty, Comm'rs, Ba ML 323, pe Pd 623. pel Bh Desa eee a eae 


1981-NMCA-032, 96 N.M. 71, 628 P.2d 316. 

Word "purchaser" has two well defined meanings, the 
common and popular. meaning being that he is one who _ II, PERSONS P ROTECTED. 
obtains title to real estate in consideration of the payment 
of money or its equivalent, and the other being technical 
and including all persons who acquire real estate oth- 
erwise than by descent, which includes acquisition by 
devise, and the word is used in the recording statute in 
its popular sense. Arias v. Springer, 1988-NMSC-025, 42 
N.M. 350, 78 P.2d 153; Withers v. Board of Cnty. Comm' 78 
96 N.M. 71, 628 P.2d 316, 

Intermittent or occasional use of land: is insuffi- 
cient to operate as notice to a purchaser. Ortiz v. Jac- 


Effect of correction deeds SSeemananiig easement 
extinguishment agreement. — Where a five-acre tract 
was burdened» by an access easement that benefitted an 
adjoining twenty-twovacre tract; the original owner of 
both tracts sold the five-acre tract to defendants and on 
March 5, 2001, the original ownerexecuted an extinguish- 
ment agreement terminating the easement across the 
five-acre’ tract; the extinguishment agreement provided 
that it would be effective upon recordation in the county 
records; two days later, on March 7, defendants recorded 
quez, 1966-NMSC-243, 77 N.M. 155, 420 P.2d 305. ? the deed to the five-acre tract: which described the land 
_ Any conflict between 40-3-13 NMSA 1978, requir- as burdened by the easement; the original owner sold 
ing joinder of spouses, and this section should be re- the twenty-two acre tract to a third party; on April 25 
solved in favor of this section which protects the rights the third party recorded its deed; on April 30, defendants 
of innocent purchasers for value without notice of unre- recorded the extinguishment agreement; the third party 
corded instruments. Jeffers v. Martinez, 1979-NMSC-083, was a bona’ fide purchaser without Rodaak whikharentine 


93. N.M. 508, 601°P.2d 1204, appeal after: remand, : ie : 
1982-NMSO-116, 99 N.M. 351, 658 P.2d 426. guishment agreement; two-years later, the third party sold 
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the twenty-two acre tract to plaintiff; and at plaintiff's in- 
sistence, corrected deeds between the original owner and 
the third party, and the third party and plaintiff incor- 
porated by reference the’ extinguishment agreement, the 
extinguishment agreement was valid when recorded and 
by correcting its deeds to incorporate the extinguishment 
agreement, plaintiff forfeited its protection under the 
recording statutes and its right to the easement across 
the five-acre tract. Amethyst»Land ‘Co,, Inc. v. Terhune, 
2014-NMSC-015, rev'g 2013-NMCA-059, 304 P.3d 434. 

Failure to promptly record extinguishment of 
easement. — Where access to plaintiffs 22 acre tract 
was provided by aforty foot roadway easement on an 
adjoining five acre tract that was owned by defendants; 
on February 16, 2001, the common owner of both tracts 
signed a warranty deed conveying the five acre tract to de- 
fendants, expressly subject to the forty foot easement, on 
March 5, 2001, the common owner signed an extinguish- 
ment agreement to terminate the forty foot easement; on 
March.7, 2001, defendants' warranty deed was recorded; 
on March 20, 2011, the common owner gave a special war- 
ranty deed to the 22 acre tract to plaintiffs predecessor 
in title which did not mention the forty foot easement or 
the extinguishment agreement; on April 12, 2001, defen- 
dants signed the extinguishment agreement; on April 25, 
2001, plaintiffs predecessor recorded the special war- 
ranty deed to the 22 acre tract; on April 30, 2001, defen- 
dants recorded the extinguishment agreement; two years 
later, plaintiff acquired the 22 acre tract by quitclaim deed 
which plaintiff recorded on April 30, 2003; and plaintiff's 
predecessor did not: have actual or inquiry notice of the ex- 
tinguishment agreement when the predecessor acquired 
the 22 acre tract, plaintiffs predecessor was.a bona fide 
purchaser without notice of the extinguishment. agree- 
ment and acquired title to the 22 acre tract free of the 
extinguishment agreement, the 22. acre tract continued 
to be benefitted by the forty foot;easement, plaintiff ac- 
quired the property interests and rights of its predecessor, 
including the forty foot easement, and the extinguishment 
agreement was ineffective against plaintiff. Amethyst 
Land Co., Inc. v. Terhune; 2018-NMCA-059, 304 P.3d 434, 
rev'd; 2014-NMSC-015, .... 

Correction deeds referencing an ineffective ease- 
ment extinguishment agreement did not revive the 
easement. — Where access to plaintiff's 22 acre tract was 
provided by a forty foot roadway easement on an adjoining 
five acre tract that was owned by defendants; when defen- 
dants acquired the five acre, tract, the common owner of 
both tracts signed an extinguishment agreement to ter- 
minate the forty foot easement; before the extinguishment 
agreement was recorded, the common owner sold the 22 
acre tract to plaintiffs predecessor in title who was un- 
aware of the extinguishment agreement and who later 
sold the 22 acre tract to plaintiff; plaintiffs predecessor 
and plaintiff acquired title to, the 22 acre tract free of the 
extinguishment agreement; and after plaintiff acquired 
the 22 acre tract, plaintiff's attorney searched the record 
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and prepared correction deeds from the common owner 


to plaintiff's predecessor and from plaintiff's predecessor 
to plaintiff which expressly included: the forty foot ease- 
ment and stated that the easement was partially vacated 
by the extinguishment agreement, the correction deeds 
did not revive the extinguishment agreement or other- 
wise terminate the forty foot easement. Amethyst Land 
Co., Ine. v. Terhune, 2013-NMCA-059, 304 P.3d 434, rev'd, 
2014-NMSC-015. 

Purchases and mortgages. — Prior to the amend- 


ment of 1923, the recording laws were for the protec-) 


tion of purchasers and mortgagees only. Wells v. Dice, 
1929-NMSC-008, 33 N.M. 647, 275 P. 90. 
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protect attachment creditors. Chetham-Strode v. Blake, 
1914-NMSC-067, 19 N.M. 335, 142 P, 1180. 

Investors and judgment creditors. — The object of 
the recording statute is to prevent injustice by protecting 
those who, without knowledge of infirmities in the title, 
invest money in property or mortgage loans and those 
who have acquired judgment liens without such knowl- 
edge: Arias v. Springer, 1938-NMSC-025, 42 N.M. 350, 78 
P.2d 153. 

Purchaser, mortgagee, or judgment creditor, — In 
order to avail himselfiof the protection of this section, a 
party must be a purchaser, mortgagee in good faith, or a 
judgment lien creditor of the land in question. Withers v. 
Board of Cnty. Comm'rs, 1981-NMCA-082, 96 N.M. 71, 
628 P.2d 316. 

Gift recipients. — Because persons who have not 
given consideration in exchange for the title to property 
cannot invoke the recording statute, summary judgment 
in an action involving defendant's claim of title 'to prop- 
erty pursuant to the recording statute was in error where 
plaintiff raised the factual issue of whether the defen- 
dant acquired the property by gift; Valencia v. Lundgren, 
2000-NMCA-045, 129 N.M. 57, 1 P.3d 975. 

Test whether one had implied. knowledge’ is 
whether he exercised the ordinary care of a purchaser of 
a federal oil and gas lease. O'Kane v. Walker, 561 F.2d aay 
(10th Cir. 1977). 

Oil and gas lease. — Purchaser exercised the ord 
nary care expected of a purchaser of a federal oil and gas 
lease where careful investigation of the records showed 
record title in the offeror, the price was low, but not un- 
reasonably so in view of the short remaining lease term 
and the highly speculative nature of the investment, and 
purchaser was a bona fide purchaser, without actual or 
implied knowledge of any facts which would have put him 
on notice of an unrecorded conveyance: O'Kane v. Walker, 
561 F.2d 207 (10th-Cir. 1977). 

Equitable principles require that innocent pur- 
chaser should prevail over one who negligently fails to 
record a deed upon which he seeks to rely. Jeffers v. Marti- 
nez, 1979-NMSC-083, 93 N.M. 508, 601 P.2d 1204, appeal 
after remand, 1982-NMSC-116, 99 N.M. 351, 658 P.2d 426. 

Equitable principles require that innocent pur- 
chaser should prevail over one who negligently fails to 
record a deed upon which he seeks to rely. Jeffers v. Marti- 
nez, 1979-NMSC-083, 93 N.M. 508, 601-P:2d 1204, appeal 
after remand, 1982-NMSO-116, 99 N.M, 351, 658 P:2d 426. 

Unrecorded chattel mortgage..— A> chattel: mort- 
gage is good between the parties and against purchas- 
ers with notice although unrecorded. Kitchen v. Schuster, 
1907-NMSC-021, 14 N.M. 164, 89 P. 261. 

Unrecorded: plat. — Where the developer submitted 
a preliminary plat. that described a ten-acre: parcel: as 
open space; the municipality instructed the developer to 
designate the parcel as a "drainage easement” as a sur- 
rogate term for "open space" and the municipality relied 
on the developer's representation that the parcel would 
be set aside as;open space in perpetuity; the preliminary 
plat was not recorded; the final recorded plat designated 
the parcel asa drainage easement; and the developer sold 
the parcel to.asbuyer who had no knowledge of the un- 
recorded interest of the municipality, the recorded plat 
unambiguously: granted the! municipality an easement 
for the specific purpose of drainage thereby extinguishing 
any unrecorded interests and relieving:the subsequent 
buyer, who was a good faith purchaser for value, from the 
duty to diligently investigate whether the municipality 


.chad othersadverse claims to the property title. City of Rio 


Attachment creditors. — An unrecorded eye 


ance protected only subsequent purchasers and mort- 
gagees in good faith and without notice, but did not 
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Rancho v, Amrep Sw., Inc., 2011-NMSC-037, 260 P.3d 414, 
aff'g in part, rev'g in part '2010-NMCA-075, 148 N.M. 542, 
238 P.3d 911. : 

Quiet title suit. — In suit to quiet title, where plain- 
tiff and defendant both derive their titles from the same 
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grantor, and defendant purchased in good faith, for value 
and had no knowledge of the outstanding unrecorded deed 
of his grantor to plaintiff's grantor, defendant had the bet- 
ter title, notwithstanding the fact that he took a quitclaim 
deed. Mabie-Lowrey Hdwe. Co. v. Ross, 1920-NMSC-026, 
26 N.M. 51, 189 P. 42. 

Oral agreement. — If one is a bona fide purchaser 
for value without notice of another's claimed interest, 
then the oral agreement would be of no effect as to him 
even if it be treated as an enforceable agreement as be- 
tween the other person and the vendor. Ortiz v. Jacquez, 
1966-NMSC-243, 77 N.M. 155, 420 P.2d 305. 


III. PARTICULAR CASES. 


Deeds. — Where land conveyed by unrecorded: deed 
was within larger tract subsequently conveyed by grantor 
to another and was not specifically excepted from opera- 
tion of later deed, both deeds purported to convey same 
land and this section was applicable, and later grantee did 
not have constructive notice of unrecorded deed. Gram- 
mer v, New Mexico Credit Corp., 1957-NMSC-018, 62 N.M. 
243, 308 P.2d 573. 

Residuary legatee. — Where grantor delivered deed 
to third party with instructions to retain the same in her 
possession until grantor died, and then to deliver it to 
grantee, and imposed no conditions, retained no right to 
recall the deed and exercised no control over it thereafter, 
grantor's residuary legatee and devisee was not a pur- 
chaser within meaning of recording statute, and could not 
claim title as against the deed, though unrecorded. Arias 
v. Springer, 1988-NMSC-025, 42 N.M. 350, 78 P.2d 153. 

Constructive notice. — A lien on real estate resulting 
from a recorded transcript of judgment does not have pri- 
ority over the interest of purchasers under an earlier ex- 
ecuted but unrecorded contract, where the lienholder has 
constructive notice of the purchasers' interest through 
the purchasers’ actual possession of the property. Citizens 
Bank v. Hodges, 1988-NMCA-001, 107 N.M. 829, 757 P.2d 
799, cert. denied, 107 N:M. 74,:'752 P.2d 789, 

Partnership certificate as constructive notice. — In 
the absence of a recorded deed at the time plaintiff's judg- 
ment lien ‘attached, defendant's partnership's certificate 
could not function as constructive notice to plaintiff of plain- 
tiffs conveyance of the realty at issue to a partnership he 
formed with another party, since the partnership certificate 
at issue was filed with records other than those relating to 
property transfers, and defendant's name ‘was not: associ- 
ated with the partnership in the index to those records. F & 
S Co, v. Gentry, 1985-NMSC-065, 103 N.M. 54, 702 P.2d 999, 

Reversionary interest. — Where a mortgagor en- 
tered into an executory contract to sell his land nearly six 
years prior to his execution of the mortgage, so that the 
only interest he still owned in such real estate involved 
a possibility of a reverter to him in the event of a default 
in payment of the real estate contract, the mortgagee's 
bank had actual notice of the facts and did not assign to 
the bank any interest in the unpaid balance of the real 
estate: contract, the trial court properly concluded, as a 
matter of law, that the only lien the bank acquired was on 
the possible reversionary interest, and accordingly, since 
the mortgage did not "attach to" the real property, the 
trial court correctly concluded that the bank was not en- 
titled to foreclose the mortgage. First Nat'l Bank v) Luce, 
1974-NMSC-098, 87.N.M. 94,529 P.2d 760. 


Reformation of deed not to affect rights of inno- 
cent purchaser. — Because there was no evidence that a 
judgment lienholder had any notice of a claimed mistake 
in a deed until she attempted to execute her judgment, 
the court was correct in ruling that any reformation of the 
deed was not effective against her rights. Ruybalid v, Se- 
gura, 1988-NMCA-084, 107 N.M. 660, 763 P.2d 369. 

Acknowledgment of assignment on back of ex- 
ecutory contract for sale of real estate, to which the 
assignment refers for particular description, is not an 
acknowledgment of the contract, and although the con- 
tract was copied into the record, that did not make it of 
record, nor constructive notice to a subsequent purchaser 
having no actual knowledge of it. McBee v. O'Connell, 
1911-NMSC-049, 16 N.M. 469, 120 P. 734, appeal after re- 
mand, 1914-NMSC-088, 19 N.M. 565, 145 P. 123. 

Innocent purchaser for value. — Plaintiff was an in- 
nocent purchaser for value, under 14-9-1 to 14-9-3 NMSA 
1978, of oil and gas lease interests since the records at the 
federal land office did not constitute constructive notice or 
prior assignment which plaintiff had no knowledge of, and 
the assignment was not recorded in the appropriate county 
clerk's office, as required by 70-1-1 and 70-1-2 NMSA 1978. 
Bolack v. Underwood, 340 F.2d 816 (10th Cir. 1965). ' 

Rights of a judgment lien creditor were held fixed 
by condition of affairs as they existed at time of inception 
of his lien. They were not affected by a subsequent convey- 
ance which debtor’could not have been coerced by courts 
to make, Sylvanus v, Pruett, 1982-NMSC-002, 36 N.M. 
112, 9 P.2d 142. 

Judgment lien was held superior to alleged mort- 
gage lien claimed under altered warranty deed by party 
whose name had been inserted as grantee therein. Scheer 
v. Stolz, 1987-NMSC-070, 41 N.M. 585, 72 P.2d 606. 

Prescriptive title cannot be obtained by adverse 
user based ona written, but unrecorded, grant. Southern 
Union Gas Co, v. Cantrell, 1952-NMSC-024, 56 N.M. 184, 
241 P.2d 1209, 

Gas easement. — Where gas company acquired ease- 
ment for right-of-way by written instrument which’ was 
not recorded and the easement was not visible or open, a 
third-party purchaser, without knowledge of the easement, 
was not bound thereby, since gas company did not have pre- 
scriptive easement in the land. Southern Union Gas Co, v. 
Cantrell, 1952-NMSC-024, 56 N.M. 184, 241 P.2d 1209. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see'2 Nat. Resources J. 75 (1962). 

For 1986-88 survey of New Mexico law of real property, 
19 N.M.L. Rev. 751 (1990). 

For article, "Legislature Tampers With Recording Act," 
see 20 N.M.L. Rev. 235 (1990). 

For annual survey of New Mexico Law of Property, see 
20 N.M.L. Rev. 373: (1990). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 66 Am. 
Jur. 2d Records and Recording Laws §$§'156 to 193. 

Rights as between purchaser of timber and subsequent 
vendee of land, 18 A.L.Ri2d 1150. 

Relative rights to real property as between purchasers 
from or through decedent's heirs and devisees ‘under will 
subsequently sought to be established, 22 A:L.R.2d 1107. 

Relative rights in real property as between purchasers 
from or through decedent's heirs or devisees and unknown 
surviving spouse, 39 A.L.R.2d ae 


14-9-4, Filing for record; effect; reception book. 


The time of the recording of an instrument shall be the time of its deposit in the office of the 
county clerk and his entry thereof in the reception book as herein provided. It shall be the duty of 
every county clerk immediately on the receipt for record of any deed, mortgage or other writing 
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affecting the title to real estate, to enter the same by the name of the grantor, mortgagor or other 
persons [person] whose title is affected thereby, in a proper book, arranged in alphabetical or nu- 
merical order, to be known as the reception book, together with the date, hour and minute of such 
record. Any county clerk failing to make such entry immediately, shall be punished by a fine of 
one hundred dollars [($100)], and shall also be liable for damages to any person injured by such 
neglect, to the extent of such injury. 


History: Laws 1886-1887, ch. 10, § 4; C.L. 1897, § _Bracketed material. — The bracketed material was 
3956; Laws 1899, ch. 22, § 1; 1913, ch. 84, § 1; Code inserted by the compiler and it is not part of the law. 
1915, § 4789; C.S. 1929, § 118-111; Laws 1939, ch. 179, § Compiler's notes. — The 1915 Code compilers substi- 


8; 1941 Comp., § 13-204; 1953 Comp., § 71-2-4. tuted "county clerk" for "probate clerk," 


14-9-5. Repealed. 


Repeals. — Laws 1987, ch. 218, § 1 repealed 14-9-5 relating to deed and mortgage records, effective June 19, 
NMSA 1978, as enacted by Laws 1886-1887, ch. 10, § 5, 1987. 


14-9-6. [Wills not affected.] 


None of the provisions of this chapter shall be so construed as to extend to last wills and testa- 
ments. 


History: Laws 1851-1852, p. 376; C.L. 1865, ch. 44, Compiler's notes. — The words "this chapter" were 
§ 28; C.L. 1884, § 2770; C.L. 1897, § 3967; Code 1915, § substituted for the words "this act" by the 1915 Code com- 
4794; C.S. 1929, § 118-118; 1941 Comp., § 13-208; 1953 pilers and refer to chapter 97 of the 1915 Code, including 


Comp.,, § 71-2-8. . §§ 4779 to 4803 thereof, compiled herein as 14-8-1, 14-8-2, 
Bracketed material. — The bracketed material was 14-8-4 to 14-8-6, 14-8-9, 14-8-10, 14-8-14, 14-8-15, 14-9-1 


inserted by the compiler and is not part of the law. to 14-9-6, 14-9-8, and 14-10-1 to 14-10-5'NMSA 1978. 


14-9-7. Conveyances to state and public corporations; recording; filing 
in lieu of recording; maximum fee. 


A. The state, the public boards and commissions thereof, municipalities, districts and subdi- 
visions of the state, including conservancy and irrigation districts, shall be entitled to have in- 
struments affecting real estate which have been made to them as grantees or vendees, including 
rights-of-way for roads, easements or other instruments affecting real estate, to be duly recorded 
in the offices of the county clerks and ex officio perouders of the various counties in which the real 
estate is situated. 

B. The state, the public boards or commissions ret municipalities, districts or subdivi- 
sions of the state, including conservancy and irrigation districts, may file the original instruments 
affecting such real estate with the county clerk and ex officio recorder in the county where the 
property is situated, and such filings shall be properly indexed by the county clerk and ex officio 
recorder in the county, and such filings shall have the full legal effect of recording and be legal no- 
tice of the rights of the public'entities or districts in and to said rights-of-way, easements or other 
interests conveyed or granted by the instruments affecting the real estate. 

C. The county clerks and ex officio recorders shall be paid the statutory recording fee for each 
instrument recorded or filed and indexed under the terms of this section. 


‘History: Laws 1981, ch, 137, § 1; 1941 Comp., § 13- ANNOTATIONS 

209; 1953 C -» § 71-2-9; L 1961, ch. 1;1 Al 

sige § “tithe m ee? PRE Te re HeP eA Highway grants held properly filed. — Grants to 
The 1987 amendment, effective June 19, 1987, in the state highway and transportation department [de- 


partment of transportation] were properly filed with the 
full legal effect of a recording, even though the county 
clerk did not enter in the index book page numbers for 
the filings or otherwise record the grants as the clerk does 
for real estate transactions where the recording party is 
someone other than the state. Lone Butte Corp. v. State, 
1991-NMSC-077, 112 N.M. 483, 816 P.2d 1105. 


Subsection C, substituted "the statutory recording fee" 
for “one dollar or one-half the statutory recording fee 
whichever is greater" and made minor language changes 
throughout the section. 
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Section requires county clerks to accept for filing vendee. They are instruments made by the commission 
easements for right-of-way for state highway purposes. as claimant of a lien. This section does not apply to war- 
1935-36 Op. Att'y Gen. 82. rants of the employment security commission, 1961-62 

Warrants of employment security commission are Op. Att'y Gen. No. 61-51. 


not instruments made to commission as grantee or 


14-9-8. [Lost patent; recording certified copy; effect.] 


Any person or persons who have acquired and hold any real estate by purchase or otherwise, 
and have lost or are unable to procure the original patent issued by the United States for such real 
estate, and such patent never having been recorded in the office of the county clerk of the county 
wherein such real estate is situated, may procure a certified copy of such patent from the recorder 
of the general land office of the United States, and have the same recorded in the same manner as 
the original patent therefor might have been recorded. And the record of such certified copy of the 
patent issued for such lands shall have the same force and effect as if the original patent therefor 
had been recorded. 


History: Laws 1909, ch. 18, § 1; Code 1915, § 4796; Bracketed material. — The bracketed material was 
C.S. 1929, § 118-120; 1941 Comp., § 13-210; 1953 inserted by the compiler and is not part of the law. 
Comp., § 71-2-10. 


14-9-9, [Federal court judgment; county for filing; lien against realty. | 


A transcript of any money judgment obtained in the United States district court for the district 
of New Mexico, may be filed in the office of the county clerk of any county, wherein the judgment 
debtor or debtors have property, and when so filed and entered in the judgment lien record of said 
county shall be a lien against the real estate of such judgment debtor or debtors within said county 
from the date of such filing and entry in such judgment lien record. 


History: Laws 1923, ch. 123, § 1; GS. 1929, § 76-112; of the judgment docket should be filed in the office of the 


1941 Comp., § 13-211; 1953 Comp., § 71-2-11. county clerk, to be recorded by him in the judgment docket 
Bracketed material. — The bracketed material was record in his office. It did not intend that a transcript of 
inserted by the compiler and is not part of the law. the judgment rendered by the United States district court 
should be filed. Scott v. United States, 1949-NMSC-072, 54 

ANNOTATIONS N.M. 34, 213 P.2d 216. 


Only transcript of judgment docket, not of judg- 
ment, to be filed. — The legislature meant a transcript 


ARTICLE 9A 
Uniform Real Property Electronic Recording Act 


Sec. a escent See. 

14-9A-1. Short title. 14-9A-5. Administration and standards. 

14-9A-2. Definitions. 14-9A-6. Uniformity of application and construction. 
14-9A-3. Validity of electronic documents. 14- 9A-7. Relation to Electronic Signatures in Global and 
14-9A-4. Recording of documents. National Commerce Act. 


14-9A-1. Short title. 


This act [14-9A-1 through 14-9A-7 N MSA 1978]. may be cited as the "Uniform Real EseD ae 
Electronic Recording Act”. 


History: Laws 2007, ch. 261, § 1. Effective dates. — Laws 2007, ch. 261, § 8 made the 
Uniform Real Property Electronic Recording Act effective 
July 1, 2007. 
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14-9A-2. Definitions. 


As used in the Uniform Real Property Electronic Recording Act: 

A. "document" means information that is: 

(1) inscribed on a tangible medium or that is stored in an electronic or other medium and 
that is retrievable in perceivable form; and 
(2) . eligible to be recorded in the land records maintained by a Sadat clerk; 

B. "electronic" means relating to technology having electrical, digital; magnetic, wireless, kee 
cal, eleciromagnistic or similar capabilities; 

C. “electronic document" means a document that i is received by.a county clerk in an electronic 
form; 

D, "electronic signature" means an electronic sound, symbol or process attached to or logically 
associated with a document and executed or adopted by a person with the intent to sign the docu- 
ment; 

E, "person" means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture, public corporation, government or governmental sub- 
division, agency or instrumentality or any other legal or commercial entity; and 

F. "state" means a state of the United States, the District of Columbia, Puerto Rico; the United 
States Virgin Islands or any territory or insular possession subject to the jurisdiction of the United 
States. 


History: Laws 2007, ch; 261, § 2. Effective dates. — Laws 2007; ch. 261, § 8 made the 


Uniform Real Property Electronic Recording Act effective 
July 1, 2007. 


14-9A-3. Validity of electronic documents. 


_A. Ifa law requires, as a condition for recording, that a document be an original; be on paper or 
another tangible medium or be in writing, the requirement is satisfied by,an electronic document 
satisfying the Uniform Real Property Electronic Recording Act. 

B. Ifa law requires, as a condition for recording, that a document be signed, the requirement is 
satisfied by an electronic signature. 

C. A requirement that a document or a signature associated with a document be notarized, 
acknowledged, verified, witnessed or made under oath is satisfied if the electronic signature of 
the person authorized to perform that act and all other information required to be ineluded is at- 
tached to or logically associated with the document or signature. A physical or electronic image of 
a stamp, impression or seal need not accompany an electronic signature. 


History: Laws 2007, ch. 261, § 3. Effective dates. — Laws 2007, ch. 261, § 8. made the 


Uniform Real Property Electronic Recording Act effective 
July 1, 2007. 


14-9A-4. Recording of documents. 


A. In this section, "paper document" means a document that is received by the county clerk in 
a form that is not electronic. | 
B. Acounty clerk: 

; (1). who implements any of the functions listed: in this section shall do so in ‘compliance 
with standards established by the information technology commission and the state commission 
of public records, in consultation with the county clerks of New Mexico, pursuant to Section 5 [14- 
9A-5 NMSA 1978] of the Uniform Real Property Electronic Recording Act; 

(2) may receive, index, store, archive and transmit electronic documents; 
(3) may provide for access to and for search and retrieval of documents and information by 
electronic means; 
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(4) who accepts electronic documents for recording shall continue to accept paper docu- 
mients as authorized by state law a ee plate entries for both types of Gochiaente in the same 
index; 

(5) may convert paper ean preaicl for recording into alucteonie tein: 

(6) may convert into electronic form information recorded before the pees clerk began to 
record electronic documents; 

(7) may accept electronically any fee that the county clerk is authorized to collect; and 

(8) may agree with other officials of a state, of a political subdivision of a state or of the 
United States on procedures or processes to facilitate the electronic satisfaction of prior approvals 
and conditions precedent to recording and the electronic payment of fees. 


History: Laws 2007, ch. 261, § 4. Effective dates. — Laws 2007, ch. 261, § 8 made the 
[ORs [ Uniform Real Property Electronic Recording Act effective 
July 1, 2007. 


14-9A-5. Administration and standards. 


A... The information technology commission and the state commission of public eben in con- 
sultation with the county clerks of New Mexico, shall adopt standards.to implement the Uniform 
Real Property Electronic Recording Act. 

B. To keep the standards and practices of county clerks in this state in harmony with the 
standards and practices of recording. offices in other jurisdictions that.enact substantially the 
Uniform Real Property Electronic Recording Act and to keep the technology used by county clerks 
in this state compatible with technology used by recording offices in other jurisdictions that enact 
substantially the Uniform Real Property Electronic Recording Act, the information technology 
commission and the state commission of public gecords,.in consultation with the county clerksiof 
New Mexico, so far as is consistent with the purposes, policies and provisions of the Uniform Real 
Property Electronic Recording Act, in adopting, amending and repealing standards shall consider: 

(1) standards and practices of other jurisdictions; 

(2) the most recent standards promulgated by national standard-setting’ oe sos as 
the property records industry association; 

(3) the views of interested persons and govenintenal officials and entities 

(4) the needs of counties of varying size, population and resources; and 

(5) standards requiring adequate information security protection to ensure that electronic 
documents are accurate, authentic, adequately preserved and resistant to tampering. 

C. The secretary of state may adopt and promulgate rules to implement the provisions of Sub- 
section C of Section 14-9A-3 NMSA 1978 by providing for the electronic notarization, acknowledg- 
ment, verification, swearing or affirming under oath and other notarial acts by notaries BUnEe 
with respect to a document or signature. 


History: Laws 2007, ch. 261, § 5; 2008, ch. 28, § 1. Uniform Electronic Recording Act" to "Section 14-9A-3 
The 2008 amendment, effective May 14, 2008, in Sub- NMSA 1978". 
section C, changed the reference from "Section 3 of the 


14-9A-6. Uniformity of application and construction. ie 


In applying and construing the Uniform Real Property Electronic Recording Act, consideration 
shall be given to the need to promote uniformity of the law with respect to its eect matter 
among states that enact it. ivi 


History: Laws 2007, ch. 261, § 6. i Effective dates. — Laws 2007, ch. 261, § 8 made the 
Uniform Real Property Electronic Recording Act effective 
July 1, 2007. 
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14-9A-7. Relation to Electronic Signatures in Global and National 
Commerce Act. 


The Uniform Real Property Electronic Recording Act modifies, limits and supersedes the federal 
Electronic Signatures in Global and National Commerce Act but'does not modify, limit or super- 
sede Section 101(c) of that act or authorize electronic ‘delivery of any of the notices described in 
Section 103(b) of that act. 


: 


History: Laws 2007, ch. 261, § 7. Cross references. — For the federal Electronic Signa- 

Effective dates. — Laws 2007, ch. 261, § 8 made the | tures in Global and National Commerce Act, see 15 U.S.C. 
Uniform Real Property Electronic Recording Act effective § 7001. 
duly 1, 2007. 

ARTICLE 10 
Index of Records 

Sec. Sec. 
14-10-1. Index. , 14-10-4. Entries to the index; description of lands. 
14-10-2. Index books. 14-10-5. Standard form. 


14-10-3. County recording index; required fields, 


14-10-1. Index. 


For the convenience of the public and the better preservation of titles to real property, there 
shall be a complete and accurate county recording index made of all instruments of record affect- 
ing real property made by the county clerk of each county. 


fr? 


History: Laws 1908, ch. 87, § 1; Code 1915, § 4798; ANNOTATIONS 
C.S.. 1929, 118-122; 1941 C F 13-301; .1953 
Gace Se es Private individual not authorized to make index. 

The "9018 guiendient: effective June 14, 2013, re- — Under this section, county commissioners are not au- 
thorized to employ a private individual to make the index. 


ks t t iF - 
pond coh ned <aebe ste pe span. 5 tea dialect Fancher v. Board of Comm'rs, 1921-NMSC-039, 28 N.M. 


dex; added the title; at the beginning of the section, de- 


leted "That whenever in the opinion of the board of county 179, 210 P. 237, 
commissioners of any county in the state it is necessary"; Am. Jur. 2d, A.L.R. and C.J.S, references, — 66 Am. 


after "titles to real property", deleted "to have" and added Jur. 2d Records and Recording Laws §§ 89 to 96. 
"there shall be"; after "accurate", added "county record- 76 C.J.S. Records § 9 et seq. 

ing"; and after ' ‘affecting real property", deleted "they are 

hereby authorized to have such index". 


14-10-2. Index books. 


For the purpose of the county recording index created pursuant to Section 14-10-1 NMSA 1978, 
the county clerk shall maintain a searchable database, which may include index books, and all 
instruments affecting title to real estate shall be indexed. 


History: Laws 1903, ch. 87, § 2; Code 1915, § 4799; which may include index books"; and after "shall be in- 


C.S. 1929, § 118-123; 1941 Comp., § 18-302; 1953 © dexed", deleted "in their regular order alphabetically ar- 
Comp,., § 71-3-2; 2013, ch. 214, § 6. ranged, as well as in their reverse order in the same man- 
The 20138 amendment, effective June 14, 20138, re- ner", 


quired county clerks to maintain a searchable database, 


including index books; added the title; after "purpose of ANNOTATIONS 

the", added "county recording"; after "county recording Am. Jur. 2d, A.L.R. and C.J.S, references. — Failure 
index", deleted "mentioned in the preceding" and added to properly index conveyance or mortgage of realty as af- 
"created pursuant to", after "Section", deleted "there shall fecting constructive notice, 63 A.L.R. 1057. 


be provided index books" and added "14-10-1 NMSA 1978, 


6 C.J.S. Records § 9 et seq. 
the county clerk shall maintain ’a searchable database, 4 cords § 9 et seq 
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14-10-3. County recording index; required fields. 


The county recording index shall contain, at a minimum: 
A, the following administrative fields: 
(1) the book and page or instrument number; and 
(2). the date and time of recordation; and 
B. the following descriptive fields: 
(1) the name of the grantor or grantors; 
(2) the name of the grantee or grantees; and 
(8) legal descriptions, references to recorded instruments in the aodety. containing legal 
descriptions and miscellaneous information. 


added "county recording"; after "index shall", deleted "be 
ruled and headed in the same manner and form substan- 


History: Laws 1908, ch. 87, § 3; Code 1915, § 4800; 
C.S. 1929, § 118-124; 1941 Comp., § 13-803; 1953 


Comp., § 71-3-3; 2018, ch. 214, § i 


The 2018 amendment, effective June 14, 2013, stan-~ 


dardized county recording indexes; added the title; at the 


tially as shown on the following form"; deleted the model 
form and added "contain, at a minimum"; and added Sub- 
sections A and B, ; 


beginning of the section, after "The", deleted "said" and 


14-10-4, Entries to the index; description of lands. 


Each name, descriptor or reference placed in a descriptive field constitutes a separate entry in 
the county recording index. All real property or lands shall be entered and described in the county 
recording index in the manner indicated, according to numbers, metes or bounds; provided that 
where this is impossible from the nature of the description, the tract or tracts may be described by 


some appropriate title. 


History: Laws 1903, ch. 87, § 4; Code 1915, § 4801; 
C.S. 1929, § 118-125; 1941 Comp., § 13-304; 1953 
Comp,., § 71-3-4; 2013, ch. 214, § 8. 

Cross references. — For record of survey require- 
ments, see Section 61-23-28.2 NMSA 1978. 

The 2013 amendment, effective June 14, 2013, stan- 
dardized county recording procedures; added the title; 


14-10-5. Standard form. 


added the first sentence; in the second sentence, at the 
beginning of the sentence, after "All", deleted "town" and 
added "real"; after "described in the", deleted "said" and 
added “county recording"; and after "some appropriate 
title", deleted "or the owner's name", 


The form of county recording index provided in Chapter 14, Article 10 NMSA 1978 shall be the 
standard form of index and shall be used throughout the state. 


History: Laws 1908, ch. 87, § 5; Code 1915, § 4802; 
C.S. 1928, § 118-126; 1941 Comp., § 13-305; 19538 
Comp., § 71-3-5; 2018, ch, 214, § 9. 

The 2013 amendment, effective June 14, 2018, stan- 
dardized county .recording forms; added the title; at the 


beginning of the section, after "The form of ", added 
"county recording"; and after "provided in", deleted "the 
two preceding Sections" and added "Chapter 14, Article 
10 NMSA 1978", 


ARTICLE 11 
Publication of Notice 


Sec. 

14-11-1. "Legal notices and advertisements" defined. 

14-11-2, Requirement for publication of legal notice or 
advertisement. 

Frequency of newspaper's publication; effect. 

Proof of publication. 

Affidavit of proof; contents. 

Filing affidavit of publication; evidential value. 

Rates for legal notice or advertisement; costs. 

Violation of legal publication law; penalty. 

Legal publications by county, municipality or 
school district; payment. 


14-11- 
14-11- 
14-11- 
14-11- 
14-11- 
14-11- 
14-11- 


Pee eee 
© GIG Ob oo 


Sec, 

14-11-10. Litigation; publication of notice; posting. 

14-11-10,1, Legal notices; simple description, also re- 
quired. 

14-11-10,2,. Electronic posting of legal notices, 

14-11-11, County and municipal boards and officers; 
publication of proceedings; language re- 
quirements. 

14-11-12, Publication in lieu of posting. 

14-11-13. Official Spanish newspapers. 
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14-11-1 PUBLICATION OF NOTICE 14-11-2 


14-11- 1. "Legal notices and:advertisements" defined. 


Ang? nitive or other written matter whatsoever required to be published in a newspaper by any 
law of this state, or by the order of any court of record of this state, shall be deemed and held to be 
a legal notice or advertisement within the meaning of this act [14-11-1 to 14-11-4, 14-11-7, 14-11-8 
NMSA 1978]. 


History: Laws 1937, ch. 167, § 1; 1941 Comp., § 12- Validity of legislation ne to publication of legal no- 
201; 1958 Comp., § 10-2-1. tices, 26 A.L.R.2d 655, 
ANNOTATIONS 66, C.J.S. Notice § 2. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 58 Am. 
Jur, 2d Notice § 23, 


14-11-2. Requirement for publication of legal notice or advertisement. 


Any and every legal notice or advertisement shall be published in a daily, tri-weekly, a semi- 
weekly or a weekly newspaper of general circulation that can be obtained by single copy and that 
is entered under the second class postage privilege in the county in which the notice or advertise- 
ment is required to be published; which newspaper, if published tri-weekly, semi-weekly or weekly, 
shall have been so published in the county continuously and uninterruptedly during the period of 
at least twenty-six consecutive weeks next prior to the first issue thereof containing any such no- 
tice or advertisement, and which newspaper, if published daily, shall have been so published in the 
county uninterruptedly and continuously during the period of at least six months next prior to the 
first issue thereof containing any such notice or advertisement; provided that the mere change in 
the name of any newspaper or the removal of the principal business office or seat of publication of 
any newspaper from one place to another in the same county shall not break or affect the continu- 
ity in the publication of any such newspaper if the newspaper is in fact continuously and uninter- 
ruptedly printed and published within the county as provided in this section; provided further that 
a newspaper shall not lose its rights as a legal publication if it fails to publish one or more of its 
issues by reason of fire, flood, accident, transportation embargo or tie-up or other casualty beyond 
the control of the publisher; provided further that any legal notice which fails of publication for the 
required number of insertions by reasons beyond the control of the publisher shall not be declared 
illegal if the publication has been made in one issue of the publication; and provided further that 
if in any county in this state there has not been published any newspaper for the prescribed pe- 
riod at the time when any such notice or advertisement is required to be published, the notice or 
advertisement may be published in any newspaper having a general circulation or published and 
printed in whole or in part in that county and that can be obtained by single copy in that county. 


History; Laws 1937, ch. 167, § 2; 1941 Comp., § 12- "Publication." — Any means which would give notice 
202; 1953 Comp., § 10-2-2; 1999, ch. 63, § 1. to the public of any matter desired to be brought to their 
The 1999 amendment, effective June 18, 1999, added knowledge would be classed as publication. State ex rel. 
the section heading; deleted "only" following "be pub- Sun Co. v. Vigil, 1965-NMSC-012, 74 N.M. 766, 398 P.2d 
lished", deleted "paid" preceding "circulation" in two 987, 
places; inserted "can be purchased by single copy and Publication and printing distinguished. — Publi- 
that"; added "and that can be obtained by single copy in cation means to make. known, a notification to the pub- 
that county"; and made minor stylistic changes. lic at large, either by words, writing or printing. Printing 
means the impress of letters or characters upon paper or 
ANNOTATIONS upon other stotatatie, printing implies the mechanical art 


by which type is imprinted upon the paper, whereas pub- 
lishing means the conveying of knowledge of notices. State 
ex rel, Sun Co, v. Vigil, 1965-NMSC-012, 74 N.M. 766, 398 


Purpose. — The primary purpose of this section is to 
give notice to the citizens, with provisions relating to pub- 
lication, printing and mailing privileges referring merely 


to the method of carrying out the intent of the statute,ie,, P.2d 987. ‘vil 
notice, State ex rel. Sun Co. v, Vigil, 1965-NMSC-012, 74 Requirement of second-class postal privilege. — 
N.M. 766, 398 P.2d 987. Among other requirements for a legal newspaper is that 


the newspaper must be entered under the second-class 


t fae : t 
dA iheane iptigce padige ohn) Sar Aoki postal privilege in the county in which said notice or ad- 


word "published" is that the notice must be inserted for the k : , ‘ 
required time in a newspaper that will make the matter vertisement is required to be published. 1959-60 Op. Att'y 


thereof a public matter or known to the people in the place Gen. No, 60-46. 


affected, State ex rel. Sun Co. v. Vigil, 1965-NMSC-012, 74 The provision relating to second-class mailing privilege 
N.M. 766, 398 P.2d 987, is merely directory and the absence of the privilege will 
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14-11-3 


not defeat legal publication, 1981 Op. Att'y Gen. No, 81- 
13. 

Use of newspaper having general paid circula- 
tion, etc..— Only where no newspaper is published 
within the county meeting the requirements of this sec- 
tion may items be published in any newspaper having a 
general paid circulation and/or printed in whole or in part 
in said county. 1963-64 Op. Att'y Gen. No. 64-12. 

Publication in New Mexico register. — A notice 
published in the New Mexico register would not fulfill the 
requirements for legal publication under 14-11-1 to 14- 
11-8 NMSA 1978 because the register is not a newspaper 
of general paid circulation. 1993 Op. Att'y Gen. No, 93-02. 

Legislative intent. — It was the intention of the leg- 
islature that legal notices be published in newspapers lo- 
cated within the county. 1963-64 Op. Att'y Gen. No. 64-12. 

Only publishing required. — In order for a newspa- 
per to be "legal" for publication of notices, it does not have 
to be both published and printed within the county, but 
only published within the county. 1963-64 Op. Att'y Gen. 
No. 64-12. 


RECORDS, RULES, LEGAL NOTICES, OATHS 


14/1155 


A newspaper may be published within a county and 
thus be a legal newspaper though its actual printing is 
done outside the county. 1947-48 Op. Att'y Gen. No. 5146. 

A newspaper published in Window Rock, Arizona, and 
mailed to subscribers in San Juan and McKinley counties 
in New Mexico, is not "published" in these counties for 
purposes of this section even though it is:'the chief news- 
paper within the Navajo tribe, 1963-64 Op. Att'y Gen. 
No, 64-12. 

"Publication" contemplates that the paper issue to 
its subscribers from the county, 1963-64*Op., ‘Att'y Gen. 
No, 64-12. . 

Law reviews. — For article, "Approaching Statutory 
Interpretation in New Mexico," see 8 Nat. Resources J. 
689 (1968), 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 58 Am. 
Jur. 2d Newspapers, Periodicals, and Press Associations 
8§ 33 to 38, 42, 43, 45, 46, 48, 49. 

Rights and duties ‘of parties to conditional sales ‘con- 
tract as to resale of repossessed property, 49 A.L.R.2d 15. 

Application of requirement that newspaper be locally 
published for official notice publication, 85 A.L.R,4th 581. 

66 C.J.S. Newspapers § 3. “Tat: 


14-11-38. [Frequency of newspaper's publication; effect.] 


Except as otherwise provided by law in express terms or by necessary implication, daily, weekly, 
semiweekly and triweekly newspapers shall all be equally competent as media for the publication 


of all legal notices and advertisements. 


History: Laws 1937, ch. 167, § 4; 1941 Comp. + § 12- 
203; 1953 Comp., § 10-2-3. 


14-11-4, Proof of publication. 


‘Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Proof of the publication of any such legal notice or advertisement may be made by the affidavit 
of the printer, business manager, editor, publisher:or proprietor of the newspaper in which the 
publication is made, or by any other competent person who has personal knowledge of the essen- 
tial facts, which affidavit, in addition to the other matters required by law to be set forth therein, 
shall state that such notice or advertisement was published. in a newspaper duly qualified for that 
purpose within the meaning of this act [14-11-1 to. 14-11-4, 14-11-7, 14-11-8 NMSA 1978], and that 
payment therefore has been made or assessed as court costs. 


History: Laws 1937, ch. 167, § 3; 1941 Comp.,, § 12- 
204; 1953 Comp., § 10-2-4, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 58 Am. 
Jur. 2d Newspapers, rie and Press Associations 
§ 54. 

66 C.J.S. Newspapers g 19; 


14-11-5. [Affidavit of proof; contents. |] 


Proof of the publication of any notice required by law to be published shall be made by the pub- 
lisher, editor or business manager of the newspaper in which said notice is published, making an 
affidavit, which affidavit shall recite the name of the newspaper in which said notice is published 
and the date or dates upon which said publication is made; there shall also be attached to said 
affidavit a copy of the notice as published, which copy when so attached to said affidavit shall be 
taken and considered as part of the affidavit of publication. 


Compiler's notes. — The initial language of this sec- 
tion may be superseded by Laws 1937, ch. 167, §.3. See 


History: Laws 1931, ch. 120, § 1; 1941 Comp., §:12- 
205; 1953 Comp., § 10-2-5. 

Bracketed material. —:The bracketed material was 
inserted by the compiler and is not part of the law. 


14-11-4 NMSA 1978. 
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14-11-6 PUBLICATION OF NOTICE 14-11-9 


14-11-6. [Filing affidavit of publication; evidential value. ] 


Any officer, board, commission or party to any legal proceeding required to publish any notice 
required by law shall obtain and file in his or its office, or with the clerk of the court in which any 
suit or legal proceeding is pending, as the case may require, the affidavit of publication referred to 
in Section one [14-11-5 NMSA 1978] hereof. Such affidavit so filed’shall be prima facie evidence of 
the facts therein stated as to such publication. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1931, ch. 120, § 2; 1941 Comp.,, § 12- 
206; 1953 Comp., § 10-2-6, 


14-11-7. Rates for legal notice or advertisement; costs. 


For publication of all legal notices or advertisements that a governmental entity is required 
by law or the order of any court of record in this state to publish in newspapers, the publishers 
shall be paid a reasonable rate, to be set by rule or regulation of the secretary of general services. 
Changes in economic conditions within the newspaper industry, the general economy and inflation 
shall'be considered in determining a reasonable rate. 

The clerk of any court in the state or any public trustee, county treasurer or other public officer 
required by law to publish legal notices or advertisements shall tax the cost of publishing notices 
or advertisements, as prescribed in this section, as part of the costs of the cause or proceeding and 
shall collect for publication before the cause or proceeding is closed and shall remit to the pub- 


lisher the proper cost of the legal notices or advertisements. 


History: Laws 1937, ch. 167, § 5; 1941 Comp., § 12- 
207; Laws 1947, ch. 188, § 1; 1953 Comp., § 10-2-7; 
Laws 1957, ch. 103, §.1; 1965, ch. 62, § 1; 1975, ch. 238, 
§ 1; 1980, ch. 149, § 1; 1981, ch. 202, § 1; 1991, ch. 207, 
§ 1; 1998, ch. 35, § 1. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted the language beginning "paid a reasonable rate" at 
the end of the first paragraph for provisions specifying the 
rates allowed to be charged. 

The 1991 amendment, effective June 14, 1991, 
amended the section to restrict its scope to legal adver- 
tisements and notices of governmental entities, 


ANNOTATIONS 


Generally. — A newspaper was permitted a maximum 
charge of 12 cents a column line for the first publication 


whether this was the only publication or merely the first 
in a series of publications, and, of course, a charge of 10 
cents a line after the first publication, whether there be 
one or more such subsequent publications. 1957-58 Op. 
Att'y Gen. No. 58-04, 

Under Laws 1909, ch. 79 (now repealed), no printer was 
compelled to charge rate fixed in the statute, but was only 
prohibited from charging a higher rate, and county com- 
missioners and corporate authorities could bargain for 
publication at lower rates. 1909-12 Op. Att'y Gen. 16. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 58 Am. 
Jur. 2d Newspapers, Periodicals, and Press Associations 
§ 60. 

20 C.J.S, Costs § 94 et seq.; 66 C.J.S. Newspapers § 20. 


14-11-8. [Violation of legal publication law; penalty. | 


Violation of any of the foregoing provisions [14-11-1 to 14-11-4, 14-11-7 NMSA 1978] shall be 
deemed a misdemeanor and upon conviction thereof, such violator or violators shall be punished 


by a fine of not less than $100, nor more than $500. 


History: Laws 1987, ch. 167, § 6; 1941 Comp., § 12- 
208; 1953 Comp., § 10-2-8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 66 
CWS. Newspapers § 22. 


14-11-9. [Legal publications by county, municipality or school district; 
payment. |] 


All publications required to be made by any county or incorporated city, town or village, or by 
any board of education or school directors, or by any officer thereof, shall be paid for out of the gen- 
eral fund of such county, city, town or village. Provided: that the cost of such publications pertain- 
ing to school matters shall be paid out of school funds. 
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14-11-10 RECORDS, RULES, LEGAL NOTICES, OATHS 14-11-10.1 


History: Laws 1912, ch. 49, § 10; Code.1915, -§ . Bracketed material..— The bracketed material was 
4652; C.S. 1929, § 113-108; 1941 Comp. +, § 12-209; 1953 inserted by the compiler and is not part of the law. 
Comp,, § 10-2-9. - . . _ Cross references, — For publication of municipal and 


school board expenditures, see 10-17-38 NMSA 1978. 


14-11-10. Litigation; publication of notice; posting. © : Bf 


Except as provided in the [Uniform] Probate Code [Chapter 45 NMSA 1978], all legal notices 
in connection with suits in the district courts, including notices of sale of property under any writ 
of execution, judgment, decree or other process issued out of the district court, and any notice of 
sale of personal property by virtue of any security interest, except as provided by the Uniform 
Commercial Code [Chapter 55 NMSA 1978], where the amount involved, including interest_and 
costs, exceeds three hundred dollars ($300), shall be published in the English language in some 
newspaper of general circulation published in the county where such publication is required to be 
made, once each week for four consecutive weeks. If such publication shall be the notice of the pen- 
dency of a suit in the district court, the last insertion shall be at least twenty days before the date 
on or before which the defendant is notified to appear. In all other cases, the last insertion shall 
be at least three days before the date fixed in such notice for the taking of the action concerning 
which the publication is made. In case there be no newspaper published in the county where such 
publication is required, then publication shall be made by posting notice in. at least six conspicu- 
ous places within the county for and during the period of time specified in the case of DAWSPAD EE 
publications. 


History: Laws 1931, ch. 150, § 1; 1937, ch. 113, § 1; to be made once each week for four consecutive weeks. 
1941 Comp., § 12-210; 1953 Comp., § 10-2-10; Laws And the last publication must be at least three days be- 
1961, ch. 96, § 11-101; 1978, ch. 159, § 1. fore the sale. The sale must be conducted between the 

Bracketed material. — The bracketed. material was hours of 9:00 in the morning and the setting of the sun 
inserted by the compiler and is not part of the law. on the same day, and the time and place where the sale is 

to be made and a full description of the property shall be 
ANNOTATIONS contained in that notice. 1955-56 Op. Att'y Gen. No, 6518, 


Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 
For article, ''The Use of Revocable Inter Vivos Trusts in 


Former requirements. — Section 4647, 1915 Code 
(similar to this section) did not require that four full 
weeks elapse between the first insertion of the notice in 


the newspaper and the day of sale, but the sale could be Estate Planning," see 1 N.M. L. Rev. 143°(1971). é 
had any time not less than three days after the fourth and Am. Jur. 2d, A.L.R. and C.J.S, references. — Service 
last insertion. Dewitz v. Joyce-Pruitt Co., 1915- NMSC-064, of process upon dissolved domestic corporation in absence 
20 N.M. 572, 151 P. 237. of express statutory direction, 75 A.L.R.2d 1399. 
Laws 1899, ch. 22, § 15 (now repealed), was complied _ What is "public place" within requirements as to post- 
with by publication of notice of sale on same day of the ing of notices, 90 A.L.R.2d 1210. ; 
week for four consecutive weeks when the last publica- 7 C.J.S, Attachment § 280; 33 C.J.S. Executions § 211; 
tion was more than 30 days prior to the date of sale. De 33 C.J.S. Executors and Administrators § 70; 34 C.J.S. Ex- . 
Graftenreid v, Casaus, 1920-NMSC-046, 26 N.M. 216, 190 ecutors and Administrators §§ 411, 904; 39 C.J.S. Guard- 
P. 728. ian and Ward § 154; 50 C.J.S. Judicial Sales § 10; 79 C.J.S. 
Generally. — Where the value of the property exceeds Secured Transactions § 34 et ged, a Fs 


$300, agent must publish in the county where the sale is 


14-11-10.1. Legal notices; simple description also required. 


In order to allow the general public to determine the location of real property being described in 
a legal notice, all legal notices containing a legal description of real property shall also contain a 
simple description of the real property in commonly used terms sufficient to indicate its location 1 in 
relation to roads, towns, streets, neighborhoods, or other fixed objects. 


History: 1978 y Pla § 14-11-10.1, enacted by Laws ANNOTATIONS 


1987; ch. 28, § 1. 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 12 Am. 
Jur. 2d Boundaries §$ 6 to 9, 
11 C.J.S. Boundaries § 23 et seq. 
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14-11-10.2 PUBLICATION OF NOTICE 14-11-12 


14-11-10.2. Electronic posting of legal notices. 


A. Legal notices and advertisements of a state agency shall be posted on the state agency's 
web site. If a county, municipality, board of education or other political subdivision of the state 
has a web site, it shall post its legal notices and advertisements on its web site. Electronic post- 
ing is not a substitute for required. publication of legal notices. and advertisements, and failure 
to electronically post shall not constitute grounds to challenge, void, set aside or otherwise 
delay a.proceeding properly noticed and advertised pursuant to nonelectronic notice require- 
ments. 

B. Electronically posted legal notices and advertisements shall be indexed in such a way that 
the general public is able to easily find a particular legal notice or advertisement by subject. 


History: Laws 2008, ch. 186, § 1. 
Effective dates. — Laws 2003, ch. 186 contained no 
effective date provision, but, pursuant to N.M. Const., 


art. IV, § 23, was effective June 20, 2003, 90 days after 
adjournment of the legislature. — 


14-11-11. [County and municipal boards and officers; publication of 
_. proceedings; language requirements.] 


All publications of proceedings of boards of county commissioners, city and town councils, boards 
of trustees, boards of education or school directors and of all other officers of any county, mu- 
nicipality, district or other subdivision of the state, which are required by law to be made shall be 
published once only. In all counties, cities or towns, in which the publication [population] is not 
less than seventy-five percent English speaking, the publication of such notices in English shall be 
sufficient; that in all counties, cities and towns, in which the population is not less than seventy- 
five percent Spanish speaking, the publication of such notices in the Spanish language shall be 
sufficient; that in all counties, cities and towns, in which the publication [population] using either 
language is between twenty-five percent and seventy-five percent of the whole, such notices shall 
be published in both English and Spanish, provided, there be legal newspapers published in both 
languages in the county, city or town, by different publishers, otherwise, publication in either lan- 
guage shall be sufficient. And, provided further, that in case of question, or disagreement, as to the 
percentage of the population of any county, city or town, using either language, the district judge 
of the judicial district of which such county, city or town, is a part, shall determine such percentage 
upon such information as he may have, without special investigation in the matter, and his opin- 
ion and determination thereon shall be conclusive. 


History: Laws 1912, ch. 49, § 6; Code 1915, § 4648; 
Laws 1919, ch. 72, § 1; 1923, ch. 148, § 1431; C.S. 1929, 
§ 113-104; 1941 Comp., § 12-212; 1953 Comp., § 10-2-11. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — That part of this section which 
concerns the publication of school board proceedings was 
repealed by Laws 1923, ch. 148, § 1431. But see N.M. 
Const., art. IV, § 18, requiring that each section revised, 
amended or extended be set out in full. 


ANNOTATIONS 


Generally. — This section merely limits the publica- 
tion of the proceedings of the county commissioners in 


English to one publication, and in counties where a news- 
paper of general circulation is published, and 30 percent 
of the reading matter is in Spanish, the proceedings may 
be published also in Spanish. This is also true of delin- 
quent tax lists. 1912-13 Op. Att'y Gen. 120, 122. 

Publication in weekly newspaper. — Publication of 
minutes of city council in a weekly newspaper was legal 
although there was a daily newspaper published in the 
city. 1909-12 Op. Att'y Gen. 131. 

Am, Jur, 2d, A.L.R. and C.J.S, references. — 20 
C.J.S. Counties §§ 73, 74; 62 C.J.S. Municipal Corporations 


§ 409; 78 C.J.S. Schools and School Districts §§ 1538, 154. 


14-11-12. [Publication in lieu of posting.] 


All legal process against nonresidents, unknown or absent parties, notices of:sale of real es- 
tate under foreclosure of mortgages or executions, trespass warnings and other documents, the 
publication of which is required by law to be made by posting written or printed notices in public 
places, may be published instead of being pasted up, in English and Spanish, in some newspaper 
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14-11-13 RECORDS, RULES, LEGAL NOTICES, OATHS 14-12-20 


published in the county, if there be one, if not, then in some newspaper published in some other 
county of the state for the same length of time it may be required to be posted, and when so pub- 
lished it shall not be necessary to post such notices in public places: provided, that the person who 
may have to pay for such publication shall have the right to designate the newspaper in which the 
same may be published: and provided, further, that no newspaper shall be allowed to charge more 
than’ the price fixed by law to be charged for legal advertisements. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 Am. 
dur. 2d Notice § 38. 
66 C.J.S. Notice § 18. 


History: Laws 1891, ch. 46, § 1; C.L. 1897, § 3114a; 
Code 1915, § 2197; C.S. 1929, § 46-108; 1941 Comp., § 
12-213; 1953 Comp., § 10-2-12, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — This section may be superseded 
for the most part by 14-11-10 NMSA 1978, but trespass 
notices, at least, are probably still subject to its provisions. 


14-11-13. Official Spanish newspapers. 


For the purpose of publishing legal notices in Spanish as required by law for any agencies of the 
state, the Santa Rosa News published at Santa Rosa, the Santa Fe New Mexican and the Santa Fe 
News, both published at Santa Fe, E/ Hispano and El Semanario de Nuevo Mexico, both published 
at Albuquerque, the Alpha News published at Las Vegas, the Rio Grande Sun published at Espa- 
nola, the Taos News published at Taos and Mas New Mexico published at Santa Fe and Albuquer- 
que are recognized as official Spanish language newspapers of this state. 


History: 1953 Comp., § 10-2-13, enacted by Laws The 2009 amendment, effective June 19, 2009, added 
1965, ch. 254, § 1; 1967, ch. 114, § 1; 2009, ch. 77, § 1; "and Mas New Mexico published at Santa Fe and Albu- 
2011, ch. 48, § 1. * querque". 

The 2011 amendment, effective July 1, 2011, added 
the El Semanario de Nuevo Mexico to the list of official 
Spanish language newspapers. 


ARTICLE 12 
Notaries Public 


(Repealed by Laws 2003, ch. 286, § 27.) 


14-12-1 to 14-12-20. Repealed. 


Repeals. — Laws 2003, ch. 286, § 27 repealed 14-12-1 
to 14-12-20 NMSA 1978, effective July 1, 2003, relating to 


notaries public. For provisions of former sections, see the 
2002 NMSA 1978 on NMOneSource.com. 


ARTICLE 12A 
Notary Public (Repealed.) 1 

Sec. Sec. 

14-12A-1. Repealed. 14-12A-10. Repealed. 
14-12A-2. Repealed. 14-12A-11. Repealed. 
14-12A-3. Repealed. 14-12A-12. Repealed. 
14-12A-4. Repealed. 14-12A-13. Repealed. 
14-12A-5. Repealed. 14-12A-14, Repealed. 
14-12A-6. Repealed. 14-12A-15. Repealed. 
14-12A-7. Repealed. 14-12A-16. Repealed. 
14-12A-8. Repealed. 14-12A-17. Repealed. 
14-12A-9. Repealed. 14-12A-18. Repealed. 
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-14-12A-1 


Sec. 

14-12A-19. Repealed. 
14-12A-20. Repealed. 
14-12A-21. Repealed. 
14-12A-22. Repealed. 


14-12A-1, Repealed. 


Repeals. — Laws 2021, ch, 21, § 36 repealed 14-12A-1 
NMSA 1978, as enacted by Laws 2008, ch. 286, § 1, relat- 
ing to short title, effective January 1, 2022. For provisions 


14-12A-2, Repealed. 


Repeals. — Laws 2021, ch, 21, § 36 repealed 14-12A-2 
NMSA 1978, as enacted by Laws 2003, ch. 286, § 2, relat- 
ing to definitions, effective January 1, 2022. For provisions 


14-12A-3. Repealed. 


Repeals. — Laws 2021, ch, 21, § 36 repealed 14-12A-3 
NMSA 1978, as enacted by Laws 2008, ch. 286, § 3, re- 
lating to qualifications, effective January 1, 2022. For 


14-12A-4. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14- 
12A-4 NMSA 1978, as enacted by Laws 2008, ch. 286, 
§ 4, relating to application, effective January 1, 2022. For 


14-12A-5. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-12A-5 
NMSA 1978, as enacted by Laws 2003, ch. 286, § 5, relat- 
ing to appointment, term, effective January 1, 2022. For 


14-12A-6. Repealed. 


Repeals, — Laws 2021, ch. 21, § 36 repealed 14-12A-6 
NMSA 1978, as enacted by Laws 2003, ch. 286, § 6, re- 
lating to reappointment, effective January 1, 2022. For 


14-12A-7. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-12A-7 
NMSA 1978, as enacted by Laws 2003, ch. 286, § 7, relat- 
ing to powers and prohibitions, effective January 1, 2022. 


14-12A-8. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-12A-8 
NMSA 1978, as enacted by Laws 2003, ch. 286, § 8, relat- 
ing to refusal to notarize, effective January 1, 2022. For 


14-12A-9. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14- 
12A-9 NMSA 1978, as enacted by Laws 2003, ch. 286, 
§ 9, relating to surety bond and duties of surety, effective 


NOTARY PUBLIC 


14-12A-9 


Sec. 

14-12A-23, Repealed. 
14-12A-24. Repealed. 
14-12A-25. Repealed.. 
14-12A-26, Repealed. 


of former section, see the 2021 NMSA 1978 on NMOneS- 
ource.com. 


of former section, see the 2021 NMSA 1978 on NMOneS- 
ource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com, 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


January 1, 2022. For provisions of former section, see the 
2021 NMSA 1978 on NMOneSource.com. 


© 2022.State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


14-12A-10 


14-12A-10. Repealed. 


Repeals. — Laws 2021, ch, 21, § 36 repealed 14-12A-10 
NMSA 1978, as enacted by Laws 20038, ch. 286, § 10, relat- 
ing to avoidance of influence, effective January 1, 2022. 


14-12A-11. Repealed. 


Repeals. — Laws 2021; ch. 21, § 36 repealed 14-12A- 
11 NMSA 1978, as enacted by Laws 2003, ch. 286, § 11, 
relating to false or incomplete certificate, authenticating 


14-12A-12. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-12A-12 
NMSA 1978, as enacted by Laws 2008, ch. 286, § 12, relat- 
ing to improper documents, effective January 1, 2022. For 


14-12A-13. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-12A- 
13 NMSA 1978, as enacted by Laws 2003, ch. 286, § 13, 
relating to intent to deceive, effective January 1, 2022. For 


14-12A-14, Repealed. 


Repeals. — Laws 2021, ch. 21,§ 36 repealed 14-12A- 
_ 14 NMSA 1978, as enacted by Laws 2003, ch. 286, § 14, 
relating to testimonials, effective January 1, 2022. For 


14-12A-15. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-12A-15 
NMSA 1978, as enacted by Laws 2003; ch. 286, § 15, relat- 
ing to unauthorized practice of law, effective January 1, 


14-12A-16. Repealed. 


Repeals. — Laws 2021, ch.'21, § 36 repealed’ 14-12A- 
16 NMSA 1978, as enacted by Laws 2008, ch: 286;-§ 16, 
relating to fees, effective January 1, 2022. For provisions 


14-12A-17, Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-12A-17 
NMSA 1978, as enacted by Laws 2008, ch. 286,-§ 17, re- 
lating to official signature, effective January 1, 2022. For 


14-12A-18. Repealed. 


Repeals. — Laws 2021; ch.'21, § 36 repealed 14-12A-18 
NMSA 1978, as enacted by Laws 2003, ch: 286;§ 18, relat- 
ing to official seal or stamp, effective January 1, 2022. For 


14-12A-19. Repealed. 


Repeals. — Laws 2021, ch. 21; § 36 repealed 14-12A-19 
NMSA 1978, as enacted by Laws 2003, ch, 286, § 19, relat- 
ing to endorsing date of commission, effective January 1, 
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For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. 


documents in’ absence of principal, effective January 1, 
2022. For provisions of former section, see the 2021 NMSA 
1978 on NMOneSource.com. 


provisions of former section} see the 2021 NMSA 1978 on 
NM OneSource. com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


2022. For provisions of former section, see the:'2021 NMSA 
1978 on NMOneSource.com. 


of former section, see the 2021) NMS# 1978 on BAO E 
ource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


Pic -* ; 


provisions of former section, see the 2021 NMSA 197 8 on 
NMOneSource.com. 


2022. For provisions of former section, see the 2021 NMSA 
1978 ‘on NMOneSource.com. 
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14-12A-20 


14-12A-20. Repealed. 


Repeals, — Laws 2021, ch, 21, § 36 repealed 14-12A- 
20 NMSA 1978, as enacted by Laws 2008, ch. 286, § 20, 
relating to change of name, effective January 1 2022. For 


14-12A-21. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-12A-21 
NMSA 1978, as enacted by Laws 2008, ch. 286, § 21, relat- 
ing to change of address, effective January 1, 2022, For 


14-12A-22. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-12A- 
22 NMSA 1978, as enacted by Laws 2008, ch. 286, § 22, 
relating to certification, effective January 1, 2022. For 


14-12A-23. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-12A- 
23 NMSA 1978, as enacted by Laws 2008, ch. 286, § 23, 
relating to resignation, effective January 1, 2022. For 


14-12A-24, Repealed. 


Repeals. — Laws 2021, ch. 21,.§ 36 repealed 14-12A- 
24 NMSA 1978, as enacted by Laws 2003, ch. 286, § 24, 
relating to disposition of the seal and stamp, effective 


14-12A-25. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-12A- 
25 NMSA 1978, as enacted by Laws 2003, ch. 286, § 25, 
relating to disqualified notary public exercising powers, 


14-12A-26. Repealed. 


Repeals. — Laws 2021, ch.21, § 36 repealed 14-12A-26 
NMSA 1978, as enacted by Laws 2003, ch. 286, § 26, relat- 
ing to removal from office, effective January 1, 2022. For 
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14-12A-26 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


provisions of former es see the 2021 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


January 1, 2022. For provisions of former pera see —~ 
2021 NMSA 1978 on NMOneSource.com. 


effective January 1, 2022. For provisions of former section, 
see the 2021 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com, 


ARTICLE 13 
‘Acknowledgments and Oaths 


Sec. ‘3 

14+13-1. Administration of oath. 

14-13-2. Administration of affirmation in lieu of oath. 

14-13-3.. Oaths; power to administer. 

14-13-4 to 14-13-10, Repealed. 

14-13-11. Wage and salary assignments. 

14-13-12. Instrument needs no acknowledgment in ab- 
sence of statutory requirement. 

14-13-13. Validation of former acknowledgments; 1951 act. 
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Sec. 

14-13-14. 
14-13-15. 
14-13-16, 


Validation of former acknowledgments; 1957 act. 
Validation of former acknowledgments; 1965 act. 
Validation of former acknowledgments; 1967 act. 
14-13-17, Validation of former acknowledgments; 1971 act. 
14-18-18, Validation of former acknowledgments; 1975 act. 
14-13-19 to 14-13-28. Repealed. . 

14-13-24, Validation of certain prior acknowledgments, 
14-13-25. Validation of certain prior acknowledgments. 
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14-13-1. [Administration of oath.] 


Whenever any person shall be required to take an oath before he enters upon the discharge of 
any office, place or business, or on any lawful occasion, any person administering the oath shall 
do so in the following form, viz: the person swearing shall, with his right hand uplifted, follow the 
words required in the oath as administered, beginning: I do solemnly swear, and closing: so help 
me God. 3 


History: Laws 1893, ch. 42, § 1; C.L. 1897, § 2559; petition did not contain any language indicating that per- 


Code 1915, § 3933; C.S. 1929, § 94-110; 1941 Comp., § sons who provide false information on the petition might 
46-101; 1953 Comp., § 43-1-1. be subject to the penalty of perjury, which is required for 
Bracketed material. — The bracketed material was a sworn or affirmed statement. Citizens for Incorporation, 
inserted by the compiler and is not part of the law. Inc. v. Board of Cnty. Comm'rs, 1993- NMCA-069, 115 N.M. 
710, 858 P.2d 86. 
ANNOTATIONS Am. Jur. 2d, A.L.R. and Cw. Ss. references, — 58 Am. 
. . ms Jur. 2d Oath and Affirmation §§ 11 to 19, 21 to 24, 
Sufficiency of oath or affirmation. — Signers of an Acknowledgment or oath over telephone, 12 A.L.R. 538, 
election petition did not "swear or affirm" that they were 58 A_L.R. 604. 
residents of the area proposed to be incorporated since the 67 C.J.S. Oaths and Affirmations 8§ 5, 6. 


14-13-2. [Administration of affirmation in lieu of oath.] 


Whenever any person is required to take or subscribe an oath and shall have conscientious 
scruples against taking the same, he shall be permitted, instead of such oath, to make a solemn af- 
firmation, with uplifted right hand, in the following form, viz: you do solemnly, sincerely and truly 
declare and affirm, and close with: and this I do under the pains and penalties of perjury, which 
affirmation shall be equally valid as if such person had taken an oath in the usual form; and every 
person guilty of falsely, willfully or corruptly declaring as aforesaid, shall be liable to punishment 
for the same as for perjury. 


History: Laws 1898, ch. 42, § 2; C.L. 1897, § 2560; ANNOTATIONS 


Code 1915, § 3934; C.S. 1929, § 94-111; 1941 Comp., r 3 
46-102; sro net § 48-1-2. . Sa ‘ Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 Am. 


Bracketed material. — The bracketed material was Jur. 2d Oath and Affirmation §§ 11, 14, 15, 17 to 19, 22 to 24. 


inserted by the compiler and is not part of the law. 67 C.J.S. Oaths and Affirmations § 6. 


14-13-3. Oaths; power to administer. 


The secretary of state of New Mexico, county clerks, clerks of probate courts, clerks of district 
courts, clerks of magistrate courts if the magistrate court has a seal, and all duly commissioned 
and acting notaries public, are hereby authorized and empowered to administer oaths and affir- 
mations in all cases where magistrates and other officers within the state authorized to adminis- 
ter oaths may do so, under existing laws, and with like effect. 


History: Laws 1882, ch. 28, § 1; C.L. 1884, § 1742; plaintiffs agent. Robinson v. Hesser, 1887-NMSC-023, 4 


C.L. 1897, § 2558; Code 1915, § 3932; Laws 1929, ch. N.M. (Gild.) 282, 13 P. 204. 

78, § 1; C.S. 1929, § 94-109; 1941 Comp., § 46-103; 1953... Administration of oath of office. — State judges 

Comp., § 43-1-3; Laws 1977, ch. 98, § 1. have the authority to administer an oath of office to an 
Cross references. — For notarial acts in this state, see elected official. 2009 Op. Att'y Gen. No. 09-03. 

14-14-3 NMSA 1978. Administration over telephone. — Generally, a 
For administering of oaths*by chairman of board of court reporter may not administer oaths over the: tele- 

county commissioners, see 4-38-11 NMSA 1978. phone. Rule 1-030B(7) does not change the general rule, 


and the court reporter: must administer the oath and take 


ANNOTATIONS the deposition in the witness’ oa 1988 Op. nbey 
Section authorizes verification of informa- Gen. No. 88-81. , 
tion for murder before a notary public. State v. Parker, Law reviews. — —For article, Attachment in New Mex: 
1930-NMSC-004, 34 N.M. 486, 285 P. 490. ico - Part I," see 1.Nat. Resources J. 303 (1961). 
Section authorizes verification of affidavit in at- Am. Jur. 2d, A.L.R. and C.J.S. references. — Quali- 
tachment. — This section includes verification by no- fication of stockholder of a corporation or member of asso- 
tary of affidavit in proceeding by attachment made by ciation to take acknowledgment of, or attest as notary an 
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instrument to which corporation or association is a party, to administer oaths or take acknowledgments, 21 A.L.R.3d 
51 A.L.R.. 1529. 483. 

Joining i in instrument as ratification of or estoppel as Liability of notary public or his bond for negligence in 
to prior ineffective instrument atiaints real property, 7 performance of duties, 44 A.L.R.3d 555. 
A.L.R.2d 294. 67 C.J.S. Oaths and Affirmations § 4. 


Relationship of attorney to person <a oath or mak- 
ing acknowledgment, as disqualifying official empowered 


14-13-4 to 14-13-10. Repealed. 


Repeals. — Laws 1993, ch. 281, § 12 repealed 14-13-4 p. 374, Laws 1889, ch, 46, § 1, and Laws 1939, ch. 124, § 


through 14-13-10 NMSA 1978, as amended or enacted 2, relating to acknowledgments, effective July 1, 1993. For 
by Laws 1929, ch. 13, § 1, Laws 1901, ch. 62, § 15, Laws provisions of former sections, see the 1992 NMSA 1978 on 
1939, ch, 124, § 1, Laws 1945, ch. 4, §. 1, Laws 1851-1852, NMOneSource.com. 


14-13-11. Wage and salary assignments. 


A. All assignments of wages or salaries due or to become due to any person, in order to be valid, 
shall be acknowledged by the party making the assignment before a notary public or other officer 
authorized to take acknowledgments. The assignment shall be recorded in the office of the county 
clerk of the county in which the money is to be paid and a copy served upon the employer or person 
who is to make payment. | 

B. Any assignment of wages or salary is void if it provides for an assignment of more than 
twenty-five percent of the assignor's disposable earnings for any pay period. As used in this sec- 
tion, "disposable earnings" means that part of the assignor's wage or salary remaining after de- 
ducting the amounts which are required by law to be withheld. 


History: Laws 1929, ch. 128, § 1; C.S. 1929, § 8-101; ANNOTATIONS 


on ne ree a ee eet tar Laws Withholding of funds from monthly salary checks 
Cross references. — For exemption of. disposable already earned is legal and valid if made in statutory 
wages from garnishment, see 35-12-7 NMSA 1978. form, 1959-60 Op. Att'y Gen. No. 60-33. 
For assignment of wages to ‘director of labor and in- Am. Jur, 2d, A.L.R. and C.J.S. references. — 6 Am. 
dustrial division of labor department, see 50-4-11 NMSA Jur. 2d Assignments for Benefit of Creditors § 29. 
1978. © 6A C.J.S. Assignments §§ 51, 52. 


For Uniform Commercial Code exclusion for wage as- 
signments, see 55-9-104 NMSA 1978. : 


14-13-12, [Instrument needs no acknowledgment in absence of 
statutory requirement. | 


An acknowledgment of an instrument of writing shall not be pecssaaee to its execution unless 
expressly so provided by statute. 


History: Laws 1901, ch. 62, § 17; Code 1915, § 1; €.S. For provisions relating to herd law districts, see 77-12-3 
1929, § 1-101; 1941 Comp., § 46-112; 1953 Comp., § 43- NMSA 1978. 
1-13. 

Bracketed material. — The bracketed material was ANNOTATIONS 
inserted by the compiler and is not part of the law. Acknowledgment not part of instrument? AL 


Cross references. — For provision that acknowledg- 


though an acknowledgment is uired before an instru- 
ment is necessary for recording of instruments, see 14-8-4 ® “2 oes 


ment may be filed, in the absence of a statute so providing, 


NMSA 1978. an acknowledgment is not a part of an instrument, and 
For. oil and gas leases on state lands to be acknowl- is not necessary to its Validity. Garrett Bldg. Ctrs., Inc. v. 
edad, seg 19-10-32 NMBA 1978. Hale; 1981-NMSC-009, 95 N.M. 450, 623 P.2d 570. 
For voluntary assignments for benefit of creditors to be Deeds are required to be acknowledged for re- 


acknowledged, see 56-9-10 NMSA 1978. 


cordation and to protect the grantee against subsequent 
For articles of incorporation of waterworks companies 


purchasers in good faith and without notice. New Mexico 


to be acknowledged, see 62-2-1 NMSA 1978. i+ Properties, Inc. v. Lennox Indus.; Inc., 1980-NMSC-087, 95 
For articles of incorporation of rural electric coopera- NM. 64. 618 P.2d 1228. 

tives to be acknowledged, see 62-15-6 NMSA 1978. Deeds are not required to be acknowledged, ex- 
For bill of sale of animals to be acknowledged, see 77-9-. cept for recordation, and for the protection of the grantee 


21 to 77-9-24 NMSA 1978. 


1127 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


14-13-13 RECORDS, RULES, LEGAL NOTICES, OATHS 14-13-14 


against subsequent purchasers in good faith and without not affect its validity or render it void as between par- 
notice. Garcia v, Leal, 1924-NMSC-078, 30 N.M. 249, 231 ties. New Mexico Properties, Inc. v. Lennox Indus., Inc., 
P. 681. 1980-NMSC-087, 95 N.M. 64, 618 P.2d 1228. 

Acknowledgment is not essential to validity of deed of Valid materialmen's lien does not affect convey- 
conveyance as between its parties. Kitchen v. Canavan, ~ ance between parties. — A valid materialmen's lien 
1932-NMSC-0387, 36 N.M. 278, 13 P.2d 877, which lacked an acknowledgment, but had been filed and 

Absence of valid acknowledgment does not recorded, was valid and binding as between the parties 
render instrument void. Vorenberg v. Bosserman, to an action on the lien, Garrett Bldg. Ctrs., Inc. v. Hale, 
1913-NMSC-005, 17 N.M. 4388, 180 P. 438. 1981-NMSC-009, 95 N.M. 450, 623 P.2d 570. 

Absence of acknowledgment does not affect con- Am. Jur. 2d, A.L.R. and C.J.S. references. — 1A 
veyance between parties. — Absence of an acknowl- C.J.S. Acknowledgments § 7. 


edgment to a deed or instrument of conveyance does 


14-13-13. [Validation of former acknowledgments; 1951 act.] 


All acknowledgments taken outside the state of New Mexico prior to the passage and approval 
of this act [this section], before any officer authorized by the laws of this state to take such ac- 
knowledgments, under the seal of such officer, and all acknowledgments taken within this state 
before the passage and approval of this act, before any officer authorized by law to take acknowl- 
edgments, notwithstanding any defect in the form of a certificate of acknowledgment or the failure 
to show the date of the expiration of the commission of the officer before whom such acknowledg- 
ment was taken or the failure to show that the seal of said officer was affixed to the instrument 
acknowledged and/or notwithstanding the failure of such acknowledgment to comply with the 
provisions of Section 14-13-10 NMSA 1978, if the marital status of any married woman uniting 
with her husband in the execution of any instrument may otherwise appear from the body of the 
instrument so acknowledged, and the record thereof in the office of the county clerk, are hereby 
confirmed and made valid to the extent as though said poruiBents of acknowledgment and the re- 
cord thereof had been in the form prescribed by law. 


History: 1941 Comp., § ‘46-114, enacted by Laws Laws 1939, ch. 41, § 1; 1941 Comp., § 46-113. 
1951, ch. 14, § 1; 1953 Comp., § 43-1-14. Laws 1947, ch. 195, $1. 
ape ee een ANNOTATIONS 
Cl, 186 $2778 CL, 10h, £3969; Code 1915, § 2; CS ade cren lh Veneta easter vaak fi. obaatg belies 
Law 1882, ch 27, 8; CL, 186482741; CL 157, § ‘ey eenn umn emesis ares ese 


3931; Code 1915, § 3; C.S. 1929, § 1-103, ee 
Laws 1913, ch. 13, § 1; Code 1915, § 4; C.S. 1929, § 1-104. ‘ a ak 7 
Laws 1921, ch, 164, §§ 1, 2; C.S, 1929, §§ 1-105, 1-106. Rieu Roar oem Trot i references. oo ant 
Laws 1929, ch. 59, § 1; C.S. 1929, § 1-107. are ie ee 


Laws 19388, ch. 17, § 1. 


14-13-14. [Validation of former acknowledgments; 1957 act.] 


All acknowledgments taken outside the state of New Mexico prior to the passage and approval 
of this act [this section], before any officer authorized by the laws of this state to take such. ac- 
knowledgments, under the-seal of such officer, and all acknowledgments taken within this state 
before the passage and. approval of this act, before any officer authorized by law to take acknowl- 
edgments, notwithstanding any defect in the form of a certificate of acknowledgment or the failure 
to show the date of the expiration of the commission of the officer before whom such acknowledg- 
ment was taken or the failure to show that the seal of said officer was affixed to the instrument 
acknowledged and/or notwithstanding the failure of such acknowledgment to comply with the 
provisions of Section 14-13-10 NMSA 1978, if the marital status of any married woman uniting 
with her husband in the execution of any instrument may otherwise appear from the body of the 
instrument so acknowledged, and the record thereof in the office of the county clerk, are hereby 
confirmed and made valid to the extent as though said certificate of acknowledgment and the re- 
cord thereof has been in the form prescribed by law. 
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History: 1953 Comp., § 43-1-14.1, enacted by Laws ANNOTATIONS 
1957, ch. 110, § 1. 

Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. 
inserted by the compiler and is not part of the law. Jur, 2d Acknowledgments § 78. 


1A C.J.S, Acknowledgments §§ 83, 84. 


14-13-15. [Validation of former acknowledgments; 1965 act.] 


All acknowledgments taken outside the state of New Mexico prior to the passage and approval 
of this act [this section], before any officer authorized by the laws of this state to take such ac- 
knowledgments, under the seal of such officer, and all acknowledgments taken within this state 
before the passage and approval of this act, before any officer authorized by law to take acknowl- 
edgments, notwithstanding any defect in the form of a certificate of acknowledgment or the failure 
to show the date of the expiration of the commission.of the officer before whom such acknowledg- 
ment was taken or the failure to show that the seal of said officer was affixed to the instrument 
acknowledged and/or notwithstanding the failure of such acknowledgment to comply with the 
provisions of Section 14-13-10 NMSA 1978, if the marital status of any married woman uniting 
with her husband in the execution of any instrument may otherwise appear from the body of the 
instrument so acknowledged, and the record thereof in the office of the county clerk, are hereby 
confirmed and made valid to the extent as though said certificate of acknowledgment and the re- 
cord thereof has been in the form prescribed by law. 


History: 1953 Comp., §,43-1-14.2, enacted by Laws _ ANNOTATIONS 
1965, ch. 186, § 1. ; 
UU hadcketere material, Lo THe beadketditia terial was - Am. Jur. 2d, A.L.R. and C.J.S. references. — 1.Am. 


Jur. 2d Acknowledgments § 78. 


inserted by th iler and i t f the law. 
inserted by the compiler and is not part of the law. 1A CJS. Acknowledgments §§ 83, 84. 


Cross references. — For prior validating acts, see 14- 
13-18, 14-13-14 NMSA 1978 and compiler's notes to 14- 
13-13 NMSA 1978. 


14-13-16. Validation of former acknowledgments; 1967 act. 


All acknowledgments taken outside the state of New Mexico prior to the passage and approval 
of this act [this section], before any officer authorized by the laws of this state to take such ac- 
knowledgments, under the seal of such officer, and all acknowledgments taken within this state 
before the passage and approval of this act, before any officer authorized by law to take acknowl- 
edgments, notwithstanding any defect in the form of a certificate of acknowledgment or the failure 
to show the date of the expiration of the commission of the officer before whom such acknowledg- 
ment was taken or the failure to show that the seal of said officer was affixed to the instrument 
acknowledged and/or notwithstanding the failure of such acknowledgment to comply with the 
provisions of Section 14-13-10 NMSA 1978, if the marital status of any.married woman uniting 
with her husband in the execution of any instrument may otherwise appear from the body of the 
instrument so acknowledged, and the record thereof in'the office of the county clerk, are hereby 
confirmed and made valid to the extent as though said certificate of acknowledgment and the re- 
cord thereof has been in the form prescribed by law. 


History: 1953 Comp., § 43-1-14.3, enacted by Laws Cross references. — For prior validating acts, see 14- 
1967, ch. 80, § 1. 18-13, 14-18-15 NMSA 1978 and compiler's notes to 14- 
Bracketed material. — The bracketed material was 13-13 NMSA 1978. : 


inserted by the compiler and is not part of the law. 


14-13-17. Validation of former acknowledgments; 1971 act. 


All acknowledgments taken outside the state, of New Mexico prior to the passage and approval 
of this act [this section], before any officer authorized by the laws of this state to take such ac- 
knowledgments, under the seal of such officer, and all acknowledgments taken within this state 
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before the passage and approval of this act, before any officer authorized by law‘to take acknowl- 
edgments, notwithstanding any defect in the form of a certificate of acknowledgment or the failure 
to show the date of the expiration of the commission of the officer before whom such acknowledg- 
ment was taken or the failure to show that the seal of said officer was affixed to the instrument 
acknowledged and/or notwithstanding the failure of such acknowledgment to comply with the 
provisions of Section 14-13-10 NMSA 1978, if the marital status.of any married woman uniting 
with her husband in the execution of any instrument may otherwise appear from the body of the 
instrument so acknowledged, and the record thereof in the office of the county clerk, are hereby 
confirmed and made valid to the extent as though said.certificate of pin gi iat we and: fikis re- 
cord thereof has been in the form prescribed by law. 


History: 1953 Comp. » § 48-1-14,4, enacted by Laws 
1971, ch. 165, § T. 
Bracketed material. — The bracketed material was 


Cross references. — For prior validating ft e 14- 
13-18, 14-13-14, 14-13-15, 14-13-16 ang iy get? notes 


‘ to 14-13-13 NMSA 1978, 


inserted by the compiler and is not part of the law. 


14-13-18. Validation of former sage ott ty eG Lota 1975 act. 


“All acknowledgments taken outside the state of New Mexico prior to the passage and gupta) 
of this act [this section], before any officer authorized by the laws of this state to take such ac- 
knowledgments, under the seal of such officer, and all acknowledgments taken within this state 
before the passage and approval of this act, before any officer authorized by law to take acknowl- 
edgments, notwithstanding any defect in the form of a certificate of acknowledgment or the failure 
to show the date of the expiration of the commission of the officer before whom such, acknowledg- 
ment was taken or the failure to show that the seal of said officer was affixed to the instrument 
acknowledged and/or notwithstanding the failure of such acknowledgment to comply with the 
provisions of Section 14-13-10 NMSA 1978, if the marital status of any married woman,uniting 
with her husband in the execution of any instrument may otherwise appear from the body of the 
instrument so acknowledged, and the record thereof in the office of the county clerk, are hereby 
confirmed and made valid’to the extent as though said certificate of acknowledgment and the re- 
cord thereof has been in the form prescribed by law. 


History: 1953 Comp., § 43-1-14.5, enacted by Laws 
1975, ch. 198, § 1. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For prior validating acts, see 14- 
13-13, 14-13-14, 14-13-15, 14-13-16, 14-13-17 NMSA 1978 
and compiler's notes to! 14-18-18 NMSA 1978. 


14-13-19 to 14-13-23. Repealed. 


Repeals. — Laws 1993, ch. 281, § 12 repealed 14-13-19 
through 14-14-23 NMSA ‘1978,.as enacted or amended by 


Laws 1955, ch, 82, §§ 1, 2, and 4, and Laws 1981, ch. 212, © 


$§ 1 and 2, relating to short forms of acknowledgment, 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 1 Am. 
Jur. 2d Acknowledgments § 78. 
1A C.J.S, Acknowledgments §§ 83, 84.’ 


‘effective July 1; 1993. For provisions of former section, see 


the 1992 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see 14-14-8 NMSA 1978. 


14-13-24, [Validation of certain prior acknowledgments. ] 


All acknowledgments taken outside the state of New Mexico prior to the passage and ap- 
proval of this act [this section], before any officer authorized by either the laws of the jurisdic- - 
tion where taken or the laws of this state to take such acknowledgments, and all acknowledg- 
ments taken within this state before the passage and approval of this act, before any officer 
authorized by law to take acknowledgments, notwithstanding the form of the certificate of ac- 
knowledgment or the failure to show the date of the expiration of the commission of the officer 


8 
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before whom such acknowledment [acknowledgment] was taken or the failure to show that 
the seal of said officer was affixed to the instrument acknowledged and/or notwithstanding the 
failure of such acknowledgment to comply with the provisions of Section 14-13-10 NMSA 1978, 
if the marital status of any married woman uniting with her husband in the execution of any 
instrument may otherwise appear from the body of the instrument so acknowledged, and the 
record thereof in the office of the county clerk, are hereby confirmed and made valid to the ex- 
tent as though said certificate of acknowledgment and the record thereof has been in the form 
prescribed by law. 


History: Laws 1981, ch. 212, § 3. 
Bracketed material. — The bracketed material was 


ANNOTATIONS 


inserted by the compiler and is not part of the law. 
Cross references. — For prior validating acts, see 14- 
13-13, 14-13-14, 14-13-15, 14-13-16, 14-13-17, 14-13-18 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. 
Jur. 2d Acknowledgments § 78. 
1A C.J.S. Acknowledgments $§ 83, 84. 


NMSA 1978 and compiler's notes to 14-13-13 NMSA 1978. 


14-13-25. Validation of certain prior acknowledgments. 


All acknowledgments taken outside the state before any officer authorized by either the laws 
of the jurisdiction where taken or the laws of this state to take such acknowledgments, and all 
acknowledgments taken within this state before any officer authorized by law to take acknowl- 
edgments, that have been filed and are of record in the appropriate office as provided by law for a 
period of ten years or more without challenge to the form or content of the acknowledgment, are 
considered valid, notwithstanding the form of the certificate of acknowledgment or the failure to 
show the date of the expiration of the commission of the officer before whom the acknowledgment 
was taken or the failure to show that the seal of the officer was affixed to the instrument acknowl- 
edged, and notwithstanding the failure of the acknowledgment to comply with the provisions of 
Section 14-13-10 NMSA 1978 if the marital status of any married woman uniting with her hus- 
band in the execution of any instrument may otherwise appear from the body of the instrument 
so acknowledged, and the record thereof in the office of the county clerk, are hereby confirmed and 
made valid to the extent as though the certificate of acknowledgment and the record thereof had 
been in the form prescribed by law. 


History: Laws 1991, ch. 92, § 1. Cross references. — For acknowledgment necessary 


for recording, decrees, and exceptions, see 14-8-4. 


ARTICLE 14 
Uniform Law on Notarial Acts (Repealed.) 


Sec. ; Sec. 

14-14-1. Repealed. 14-14-7, Repealed. 
14-14-2. Repealed. 14-14-8. Repealed. 
14-14-3. Repealed. 14-14-9. Repealed. 
14-14-4. Repealed. 14-14-10. Repealed. 
14-14-5. Repealed. 14-14-11, Repealed. 
14-14-6. Repealed. 


14-14-1. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-14-1 
NMSA 1978, as enacted by Laws 1993, ch. 281, § 1, relat- 
ing to definitions, effective January 1, 2022. For provisions 


of former section, see the 2021 NMSA 1978 on NMOneS- 


ource.com. 
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14-14-2 


14-14-2. Repealed. 
Repeals. — Laws 2021, ch. 21, § 36 repealed 14-14-2 


NMSA 1978, as enacted by Laws 1993, ch. 281, § 2; re-" 


lating to notarial aie, effective January 1, 2022,;) For 


14- 14- 3. Repealed, 
Repeals, — Laws 2021, ch. 21, § 36 repealed 14-14-3 


NMSA 1978, as enacted by Laws 1993, ch. 281, § 3, relat- 
ing to notarial acts in this state, effective January 1, 2022, 


14-14-4, Repealed. 
Repeals. — Laws 2021, ch. 21, § 36 repealed 14-14-4 


NMSA 1978, as enacted by Laws 1998, ch. 281, § 4, re- 
lating to notarial acts in other jurisdictions of the United 


14-14-5. Repealed. 


Repeals. — Laws. 2021, ch. 21,.§ 36 ei oP 14-14.5 
NMSA 1978, as enacted by Laws 19938, ch. 281, § 5, re- 


RECORDS, RULES, LEGAL NOTICES, OATHS 


14-14-11 


- 


provisions of former section, see the 2021 NMSA 1978 on 


* NMOneSource.com. 


For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. 


States, effective January 1, 2022. For provisions of former 
section, see the 2021 NMSA 1978 on NMOneSource.com. 


January 1, 2022. For provisions of former section, see the 


lating to notarial acts under federal authority, effective K 


14-14.6. Repealed... 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-14-6 
NMSA 1978, as enacted by Laws 19938, ch281, § 6) relat- 
ing to foreign notarial acts, effective, January 1, 2022. For 


14. 14-7, Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 eA 14-14-7 
NMSA 1978, as enacted by Laws 1998, ch. 281, § 7, relat- 
ing to certificate of notarial acts, effective January 1, 2022. 


14-14-8. Repealed. 


Repeals, — Laws 2021, ch. 21, § 36 repealed 14-14-8 
NMSA 1978, as enacted by Laws 1998, ch. 281, § 8, relat- 
ing to certificates of notarial acts, short forms, effective 


14-14-9. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-14-9 
NMSA 1978, as enacted by Laws 1993, ch. 281, § 9, relat- 
ing to notarial acts affected by the uniform law on notarial 


14-14-10. Repealed. 


Repeals, — Laws 2021, ch. 21, § 36 repealed 14-14-10 
NMSA 1978, as enacted by Laws 1993, ch. 281, § 10, relat- 
ing to uniformity of application and construction, effective 


14-14-11. Repealed. 


Repeals. — Laws 2021, ch. 21, § 36 repealed 14-14-11 
NMSA 1978, as enacted by Laws 1993, ch. 281, § 11, relat- 
ing to short title, effective January 1, 2022, For provisions 
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2021 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the ae} NMSA 1978 on 
NMOneSource.com. 


For provisions of former section, see the 2021,N MSA 1978 
on NMOneSource.com. 


January 1, 2022. For provisions of former section, see the 
2021 NMSA 1978 on NMOneSource.com. 


acts, effective January 1, 2022. For provisions of former 
section, see the 2021 NMSA 1978 on NMOneSource.com. 


January 1, 2022. For provisions of former section, see the 
2021 NMSA 1978 on NMOneSource.com. 


of former section, see the 2021 NMSA 1978 on NMOneS: 
ource.com. 
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tarial act on electronic record; selection of 
technology. 


14-14A-1. Short title. 
Sections 1 through 32 [14-14A-1 to 14-14A-32 haat 1978] of this act may be cited as the "Re- 


14-14A-1 REVISED UNIFORM LAW ON NOTARIAL ACTS 14-14A-2 
ARTICLE 14A 
e e . ° 
Revised Uniform Law on Notarial Acts 

Sec. Sec. 
14-14A-1.° Short title. 14-14A-20. Commission as notary public qualifications; 
14-14A-2, Definitions. no immunity or benefit. 
14-14A-3. Authority to perform notarial act. 14-14A-21, Examination of notary public and notarial of- 
14-14A-4. Requirements for certain notarial acts. ficers; continuing legal education require- 
14-14A-5, Personal appearance required; exception au- ments, 

thorized for remote notarizations. 14-14A-22. Grounds to deny, refuse to renew, revoke, 
14-14A-6. Identification of individual. suspend or condition commission of notary 
14-14A-7, Authority to refuse to perform notarial acts. public. 
14-14A-8. Signature if individual is unable to sign. 14-14A-23. Database of notaries public. 
14-14A-9. Notarial acts in this state. 14-14A-24. Prohibited acts. 
14-14A-10. Notarial act in another state. 14-14A-25. Validity of notarial acts. 
14-14A-11, Notarial act under the authority of a feder- 14-14A-26. Rules. 

ally recognized Indian tribe. 14-14A-27. Notary public commission in effect. 
14-14A-12, Notarial act under federal authority. 14-14A-28. Fees. 
14-14A-13. Foreign notarial acts. 14-14A-29,. Repealed. 
‘14-14A-14, Certificate of notarial act. 14-14A-30. Saving clause.’ 
14-14A-15. Short-form certificates. 14-14A-31. Uniformity of application and construction, 
14-14A-16. Official stamp. , 14-14A-32, Relation to federal Electronic Signatures in 
14-14A-17, Stamping device. Global and National Commerce Act. 
14-14A-18, Journal. 
14-14A-19, Notification regarding performance of no- 


vised Uniform Law on Notarial Acts". 


| History: Laws 2021, ch. 21, § 1. 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws 
2021, ch. 21, § 1 effective January 1, 2022. 


Temporary provisions, — Laws 2021, ch. 21, § 35, ef. 


fective January 1, 2022, provided that references to the 


shall be deemed to be references to the Revised Uniform 
Law on Notarial Acts. 

Applicability. — Laws 2021, ch. 21, § 37 provided that 
the provisions of Laws 2021, ch. 21 apply to notarial acts 


‘performed in this state on and after January 1, 2022. 


Notary Public Act or the Uniform Law on Notarial Acts 


14-14A-2. Definitions. 


In addition to the general definitions provided in Section 12-2A-3 of the Uniform Statute and 
Rule Construction Act, as used in the Revised Uniform Law on Notarial Acts: 

A. "acknowledgment" means a declaration by an individual before a notarial officer that the 
individual has signed a record for the purpose stated in the record and, if the record is signed in a 
representative capacity, that the individual signed the record with proper authority and signed it 
as the act of the individual or entity identified in the record; 

B. "electronic" means relating to technology having electrical, digital, magnetic, wireless, opti- 
cal, electromagnetic or similar capabilities; 

C. “electronic signature" means an electronic symbol, sound or process attached to or logically 
associated with a record and executed or adopted by an individual with the intent to sign the re- 
cord; 

D. "foreign state" means a government other than the United States, a state or a federally 
recognized Indian tribe; | 

E. "in a representative capacity".means acting as: 

(1) an authorized officer, agent, partner, trustee or other representative for a person other 
than an individual; 


11338 


© 2022 State of New. Mexico. New Mexico Compilation Commission. All rights reserved. 


14-14A-3 RECORDS, RULES, LEGAL NOTICES, OATHS. 14-14A-3 


(2) a public officer, personal representative, guardian or other representative, in the capac- 
ity stated in a record; 

(8) an agent or attorney-in-fact for a principal; or 

(4) an authorized representative of another in any other capacity; 

F. "notarial act" means an act, whether performed with respect to a tangible or electronic re- 
cord, that a notarial officer may perform under the law of this state. The term includes taking an 
acknowledgment, administering an oath or affirmation, taking a verification on oath or affirma- 
tion, witnessing or attesting a signature, certifying or attesting a copy and noting a protest of a 
negotiable instrument; ; 

G. "notarial officer" means a notary public or other individual authorized to perform a notarial 
act; 

H. "notary public" means an individual commissioned to perform a notarial act by the secre- 
tary of state; | 

I. "official stamp" means a physical image affixed to or embossed on a tangible record or an 
electronic image attached to or logically associated with an electronic record and includes an of- 
ficial notary seal; 

J. "person" also includes a statutory trust, public corporation, government or governmental 
subdivision, agency or instrumentality; 

K. "record" means information that is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in perceivable form; 

L. "sign" or "subscribe", when used with present intent to authenticate or adopt a record, 
means to: 

(1) execute or adopt a tangible symbol; or 
(2) attach to or logically associate with the record an electronic symbol, sound or process; 

M. "signature" means a tangible symbol or an electronic signature that evidences the signing 
of a record; ) 

N..,"stamping device" means: 

(1) a physical device capable of affixing to or embossing on a tangible record an official 
stamp; or 

(2) an electronic device or process capable of attaching to or logically associating with an 
electronic record an official stamp; and 

O. "verification on oath or affirmation" means a declaration, made by an individual on oath or 
affirmation before a notarial officer, that a statement ina record is true. . 


History: Laws 2021, ch. 21, § 2. Applicability. — Laws 2021, ch. 21, § 387 provided that 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 2 effective January 1, 2022. performed in this state on and after January 1, 2022. , 


14-14A-3. Authority to perform notarial act. 


A. A notary public or notarial officer shall perform all notarial, acts pursuant to the Revised 
Uniform Law on Notarial Acts or by law of this state other than the Revised Uniform Law on No- 
tarial Acts. ) ae | 

B, A notarial officer shall not perform a notarial act with respect toa record to which the officer 
or the officer's spouse or domestic partner is a party or in which either of them has a direct benefi- 
cial interest. A notarial act performed in violation of this subsection is voidable. 

C, A notarial officer may certify that a tangible copy of an electronic record is an accurate copy 
of the electronic record. 


History: Laws 2021, ch. 21, § 3. 3 Applicability. — Laws 2021, ch. 21, § 37 provided that 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 3 effective January 1, 2022. performed in this state on and after January 1, 2022. 
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14-14A-4. Requirements for certain notarial acts. 


A. A notarial officer who takes an acknowledgment of a record shall determine, from personal 
knowledge or satisfactory evidence of the identity of the individual, that the individual appearing 
before the officer and making the acknowledgment has the identity claimed and that the signature 
on the record is the signature of the individual. 

B. A notarial officer who takes a verification of a statement on oath or affirmation shall deter- 
mine, from personal knowledge or satisfactory evidence of the identity of the individual, that the 
individual appearing before the officer and making the verification has the identity claimed and 
that the signature on the statement verified is the signature of the individual. 

C. A notarial officer who witnesses or attests to a signature shall determine, from personal 
knowledge or satisfactory evidence of the identity of the individual, that the individual appearing 
before the officer and signing the record has the identity claimed. 

D.. A notarial officer who certifies or attests a copy of a record or an item that was copied shall 
determine that the copy is a full, true and accurate transcription or reproduction of the record or 
item. 

E. A notarial officer who makes or notes a protest. of a negotiable instrument shall determine 
the matters set forth in Subsection B of Section 55-3-505 NMSA 1978. 


. History: Laws 2021, ch. 21, § 4. Applicability. — Laws 2021, ch. 21, § 37 provided that 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 4 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14- 14A-5. Personal appearance required; exception authorized for 
remote notarizations. 


A. Ifa notarial act relates to a statement made in or a signature executed on a record, the indi- 
vidual making the statement or executing the signature shall appear personally before the notarial 
officer. 

B. Aremotely located individual may comply with this section or with any other requirement 
of the laws of this state that state that a person appear before-a notarial officer at the time of 
a notarial act by using communication oe to appear before'a notary public or notarial 
officer. 

C. Anotary public or notarial officer located in this state may pextatit a notarial act using com- 
munication technology for a remotely located individual if: . 

(1) the notary public: 

(a) has personal knowledge of the identity of the individual pursuant: to Subsection A 
of Section 6 [14-14A-6 NMSA 1978] of the Revised Uniform Law on Notarial Acts; 

(b) has satisfactory evidence of the identity of the remotely located individual by oath 
or affirmation from a credible witness:appearing before the notary public pursuant to Subsection 
B of Section 6 of the Revised Uniform Law on Notarial Acts or this section; or 

(c) has obtained satisfactory evidence of the identity of the eonohsia located individ- 
ual by using at least two different types of identity proofing; | 

(2) the notary public is able to reasonably confirm that a record before a notary public 
is the same record in which the remotely located individual made a statement or on which the 
individual executed a signature; 

; (8) the notary public, or a person acting ai on behalf of the vette public, creates an audiovi- 
sual recording of the performance of the notarial act; and: 

(4). for a remotely located individual located outside the United States: 

(a) the record: 1) is to be filed with or relates toa matter ‘before a public official or 
court, governmental entity or other entity subject to the jurisdiction of the United States; or 2) in- 
volves property located in the territorial jurisdiction of the United States or involves a transaction 
substantially connected with the United States; and 
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(b) the act of making the statement or signing the record is not prohibited by the for- 
eign state in which the remotely located individual is located. 

D. Ifa notarial act is performed pursuant to this section, the certificate of notarial act required 
by Section 15 [14-14A-15 NMSA 1978] of the Revised Uniform Law on Notarial Acts and the short- 
form certificate provided in Section 15 of the Revised Uniform Law on Notarial Acts shall indicate 
that the notarial act was performed using communication technology. 

E. A short-form certificate provided pursuant to Section 15 of the Revised Uniform Law on 
Notarial Acts for a notarial act subject to this section is sufficient if it: 

(1) complies with rules adopted under Paragraph (1) of Subsection H of this section; or 

(2) isin the form provided in Section 15 of the Revised Uniform Law on Notarial Acts and 
contains a statement substantially as follows: "This notarial act involved the use oF communica- 
tion technology.". 

F. A notary public, a guardian, a conservator or an agent of a notary public or a caeaAdl 
representative of a deceased notary public shall retain the audiovisual recording created pur- 
suant to Paragraph (3) of Subsection C of this section or cause the recording to be retained by 
a repository designated by or on behalf of the person required to retain the recording. Unless a 
different period is required by rule adopted pursuant to Paragraph (4) of Subsection H of this 
section, the recording must be retained for a period of at least ten years after the recording is 
made. 

G. Before a notarial officer performs the notarial officer's initial notarial act with a remotely 
located individual under this section, the notarial officer shall notify the secretary of state that 
the notarial officer will be performing notarial acts with respect to remotely located individuals 
and identify the technologies the notarial officer intends to use. If the secretary of state has es- 
tablished standards pursuant to Subsection H of this section and Section 26 [14-14A-26 NMSA 
1978] of the Revised Uniform Law on Notarial Acts for approval of communication technology 
or identity proofing, the communication Yaka ne ack and identity proofing shall conform to the 
standards. 

H.» In:addition to cclesiens rules futtadiinh to Section 26 of the Revised Uniform Law on No- 
tarial Acts, the secretary of state may Me rules under this section regarding performance of a 
notarial act. The rules may: 

(1) prescribe the:means: of vib iconiiiis a notarial act involving a remotely located indi- 
vidual using communication technology; 

(2) establish standards for communication technology and identity proofing; 

(3); establish requirements or procedures to approve providers of communication technol- 
ogy and the process of identity proofing; and 

(4) establish standards and a period for the retention of an audiovisual recording created 
pursuant to Paragraph (3).of Subsection C of this section. 

I. Before adopting;,amending or repealing a rule governing performance of a ‘riot pial act with 
respect to a remotely located individual, the secretary of state shall consider: 

(1). the most: recent: standards regarding the performance of a notarial act with respect 
to a remotely located individual promulgated: by national standard-setting organizations and the 
recommendations of the national association of secretaries of state; . 

(2) standards, practices and customs of other = ba sera that mie laws na 
similar to'this section; and 

(3) input from governmental officials and enkitide and other interested persons. 

J. By allowing its communication technology or identity proofing to facilitate a notarial act for 
a remotely located individual or by providing storage of the audiovisual recording created pursu- 
ant to Paragraph (3) of Subsection C of this section, the provider of the communication technology, 
identity proofing or storage appoints the secretary of state as the provider's agent; for service of 
process in.a civil action in this state related to the notarial act: 

K. As used ’in this ‘section: 

(1), "communication technology’), means an aldctrdisie device or process that: 

(a) allows a notarial officer and'a remotely located individual to communicate with 
each other simultaneously by sight and sound; and 
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(b) when necessary and consistent with other applicable law, facilitates communica- 
tion with a remotely located individual who has a vision, hearing or speech impairment; 

(2) "identity proofing" means a process or service by which a third person provides a no- 
tarial officer with the means to verify the identity of a remotely located individual by a review of 
personal information from public or private data sources; 

(3) "outside the United States" means a location outside the geographic boundaries of the 
United States, Puerto Rico, the United States Virgin Islands and any territory, insular possession 
or other location subject to the jurisdiction of the United States; and 

(4) "remotely located individual" means an individual who is notin the physical presence 
of the notarial officer who performs a notarial act under Subsection C of this section. 


History: Laws 2021, ch. 21, § 5. Applicability. — Laws 2021, ch. 21, § 37 provided that 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 


2021, ch. 21, § 5 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-6. Identification of individual. 


A. A notarial officer has personal knowledge of the identity of an individual appearing before 
the officer if the individual is personally known to the officer through dealings sufficient to provide 
reasonable certainty that individual has the identity claimed. 

B. A notarial officer has satisfactory evidence of the identity of an individual appearing before 
the officer if the officer can identify the individual: 

(1) by means of: 
(a) a passport, driver's license or government-issued nondriver identification card, 
which is current or expired not more than one year before performance of the notarial act; or 
(b) another form of government identification issued to an individual, which is cur- 
rent or expired not more than one year before performance of the notarial act, contains the signa- 
ture or a photograph of the individual and is satisfactory to the officer; or 
(2) by averification on oath or affirmation of a credible witness personally appearing before 
the officer, who is unrelated to and unaffected by the document or transaction, and known to the 
officer and whom the officer can identify on the basis of a passport, driver's license or government- 
issued nondriver identification card, which is current or expired not more than one year before 
performance of the notarial act. 

C. A notarial officer may require an individual to provide additional information or identifica- 

tion credentials BSeSSBEr to assure the officer of the identity of the individual. - 


History: Laws 2021, ch. 21, § 6. Applicability. — Laws 2021, ch: 21, § 37 provided that 
Effective dates. — (exe 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 6 effective January 1, 2022. performed in this state on and after January 1, a0e 2: 


14-14A-7. Authority to refuse to: perform notarial acts. 


A. A notarial officer may refuse to perform a notarial act if the officer is not satisfied that: 
(1) the individual executing the record is competent or has the capacity to execute the 
record; or 
(2) the individual's signature is knowingly and voluntarily made. 
B.. A notarial officer may refuse to perform a notarial act unless refusal is prohibited by a state 
or federal law other than the Revised Uniform Law on Notarial Acts. 
C. In accordance with the Human Rights Act [Chapter 28, Article 1 NMSA 1978], a notary 
public or notarial officer shall not discriminate in the Lip tla ofa he ay act pursuant to the 
Revised Uniform Law on Notarial Acts. 


History: Laws 2021, ch. 21, § 7. Applicability. — Laws 2021, ch. 21, § 37 provided that 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws’ the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 7 effective January 1, 2022. performed in this state on and after January 1, 2022. 
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14-14A-8, Signature if individual is unable to sign. 


If an individual is physically unable to sign a record, the individual may direct an individual 
other than the notarial officer to sign the individual's name on the record. The notarial officer shall 
insert "Signature affixed by (name of other individual) at the direction of (name of individual)" or 
words of similar import. 


History: Laws 2021, ch. 21, § 8. 7 Applicability. — Laws 2021, ch. 21, § 37 provided that 


Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 


2021, ch. 21, § 8 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-9. Notarial acts in this state. 


A. A notarial act may be performed in this state by: 
(1) anotary public of this state; 
(2) ajudge of a court of this state; | 
(8) acourt clerk or deputy court clerk of this state while performing a notarial act Tati 
the scope of a court clerk's or deputy court clerk's duties; 
(4) a county clerk or deputy county clerk while performing a notarial act within the scope 
of the county clerk's or deputy county clerk's duties; 
. (5) an individual licensed to practice law in this state; or 
(6) any other individual authorized to perform a specific notarial act by the law of this 
state other than the Revised Uniform Law on Notarial Acts. 
B. The signature and title of an individual performing a notarial act in this state are prima 
facie evidence that the signature is genuine and that the individual holds the designated title. 
C.. The signature and title of a notarial officer described in Subsection A of this section conclu- 
sively establish the authority of the officer to perform the notarial act. An official stamp 1 is required 
if the laws of this state require an official stamp. 


History: Laws 2021, ch, 21, § 9. | Applicability. — Laws 2021, ch. 21, § 37 provided that 


Effective dates. — Laws 2021, ch. 21, § 88 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 9 effective January: 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-10. Notarial act in another state. | 


A. A notarial act performed in another state has the same effect under the law of this state 
as if performed by a notarial officer of this state, if the act performed in that state is performed 
by a notarial officer or other individual authorized by the law of that state to perform the no- 
tarial act. . 

B. The signature and title of an individual performing a notarial act in another state are prima 
facie evidence that the signature is genuine and that the individual holds the designated title. 

C. The signature and title of a notarial officer described in Subsection A of this section conclu- 
sively establish the authority of the officer to perform the notarial act. An official stamp is required 
if the laws of this state require an official stamp. 


History: Laws 2021, ch. 21, § 10. *” Applicability. — Laws 2021, ch. 21, § 37 provided that 
Effective dates. — Laws 2021, ch: 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to'notarial acts 


2021, ch. 21, § 10 effective January 1, 2022,: .. performed in this state on and after January 1, 2022. 


14-14A-11. Notarial act under the authority ofa federally recognized | 
Indian tribe. 


A.. A notarial act performed under the authority and in the jurisdiction of a federally recog- 
nized Indian tribe has the same effect as if performed by a notarial officer of this state, if the act 
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performed in the jurisdiction of the tribe is performed by a notarial officer or other individual au- 
thorized by the law of the tribe to perform the notarial act. 

B. The signature and title of an individual performing a a RY act under the authority of and 
in the jurisdiction of a federally recognized Indian tribe are prima facie evidence that the signa- 
ture is genuine and that the individual holds the designated title. 

C. The signature and title of a notarial officer described in Subsection A of this section conclu- 
sively establish the authority of the officer to perform the notarial act. An official stamp is required 
if the laws of the tribe require an official stamp. 


History: Laws 2021, ch. 21,§ 11, |. Applicability. — Laws 2021, ch. 21, § 37 provided that 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch, 21 apply to notarial acts 


2021, ch. 21, § 11 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-12. Notarial act under federal authority. 


A. Anotarial act performed under federal law has the same effect under the law of this state as 
if performed by a notarial officer of this state, if the act performed under federal law is performed 
bys: ; 

(1) ajudge; 
(2) acourt clerk or deputy court clerk; 
(3) an individual in military service or performing duties under the authority of military 
service who is authorized to perform notarial acts under federal law; 

(4) an individual designated a notarizing officer by the United States department of state 
for nesieeri ee notarial acts overseas; or 

(5), any other individual authorized by federal law to perform the notarial act. 

B. The signature and title of an individual acting under federal authority and performing a 
notarial.act are prima facie evidence that the signature is genuine and that the individual holds 
the designated title. 

C.- The signature’ and title of an officer described in Subsection A of this section conclusively 
establish the authority of the officer to perform the notarial act. 


History: Laws 2021, ch. 21, § 12. Applicability. — Laws 2021, ch. 21, § 37 provided that 


Effective dates. — Laws 2021, ch, 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 12 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-13. Foreign notarial acts. 


A. Ifa notarial act is performed oer authority and in the jurisdiction of a foreign state or 
constituent unit of the foreign state or is performed under the authority of a multinational or in- 
ternational governmental organization, the act has the same effect under the law of this state as if 
performed by a notarial officer of this state. 

B. Ifthe title of office and indication of authority to i pions notarial acts in a foreign state ap- 
pears in a digest of foreign law or in alist customarily used asa source for that information, the 
authority of an officer with that title to perform notarial acts is conclusively established. 

C. The signature and official stamp of an individual holding an office described in Subsection 
B of this section are prima facie: evidence that the signature is genuine and the individual holds 
the designated title. 

D. An apostille in the form prescribed by the Hague Convention of. oe tated 5, 1961 and 
issued by a foreign state party to the Hague Convention of October 5, 1961 conclusively es- 
tablishes that the signature of the notarial officer is Banus and that the officer holds the 
indicated office. 

E.. Aconsular authentication issued het an individual designated by the United States depart- 
ment of state as a notarizing officer for performing notarial acts overseas and attached tothe 
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record with respect to which the notarial act is performed conclusively establishes that the signa- 
ture of the notarial officer is genuine and that ee officer holds the indicated office. 


History: Laws 2021, ch. 21, § 13. Applicability. — Laws 2021, ch. 21, § 37 provided that 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch, 21 apply: to notarial acts 
2021, ch. 21, § 13 effective January 1, 2022. ; performed i in this state 0 on and after January 1, 2022. 


14-14A-14, Certificate of notarial act. 


A. Anotarial act shall be evidenced by a certificate. The certificate shall: 

(1) be executed contemporaneously with the performance of the notarial act; 

(2) be signed and dated by the notarial officer and, if the notarial officer is a notary public, 
be signed in the same manner as on file with the secretary of state; 

(3) identify the jurisdiction in which the notarial act is performed; 

(4) contain the title of office of the notarial officer; 

(5) if the notarial officer is a notary public, indicate the notary public's commission num- 
ber and the date of expiration of the notarial officer's commission; 

(6) identify the judicial district or area served if the notarial officer is a judge, court clerk 
or deputy court clerk; 
(7) identify the county served if the notarial officer is a county clerk or deputy county 
clerk; and 

(8) identify the state bar number if the notarial officer is an attorney but is not in a cat- 
egory identified in Paragraph (6) or (7) of this subsection and is not a judge. 

B. Ifa notarial act regarding a tangible record is performed by a notary public, an official 
stamp shall be affixed to or embossed on the certificate. If a notarial act is performed regarding 
a tangible record by a notarial officer other than a notary public and the certificate contains the 
information specified in Paragraphs (2), (3), (4), (5), (6) and (7) of Subsection A of this section, an 
official stamp shall be affixed to or embossed on the certificate. If a notarial act regarding an elec- 
tronic record is performed by a notarial officer and the certificate contains the information speci- 
fied in Paragraphs (2), (3), (4), (5), (6) and (7) of Subsection A of this section, an official stamp shall 
be attached to or logically associated with the certificate. 

C. Acertificate of a notarial act is sufficient if it meets the requirements of Subsections A and 
B of this section and: 

(1) is in a short-form set forth in Section 15 os 14A-15 NMSA 1978] of the Revised Uni- 
form Law on Notarial Acts; 

(2) is in a form otherwise permitted by the law of this state; | 

(3) isin a form permitted by the law applicable in the jurisdiction in which the notarial “te 
was performed; or 

(4). sets forth the actions of the notarial offiter, and the actions are fafictent to meet the 
requirements of the notarial act as provided in Sections 4 [14-14A-4 NMSA 1978], 5 [14-14A-5 
NMSA 1978] and 6 [14-14A-6 NMSA 1978] of the Revised Uniform Law on Notarial Acts or law of 
this state other than the Revised Uniform Law on Notarial Acts. 

D.. By executing a certificate of a notarial act, a notarial officer certifies that the officer has 
complied with the requirements and made the determinations specified in Sections 4, 5 and 6 of 
the Revised Uniform Law on Notarial Acts. 

E. Anotarial officer shall not affix the officer's signature to, or logically associate it with, a cer- 
tificate until after the notarial act has been performed. 

F. Ifa notarial act is performed regarding a tangible record, a certificate shall be part of, or 
securely attached to, the record. If a notarial act is performed regarding an electronic record, the 
certificate shall be affixed to, or logically associated with, the electronic record. If the secretary of 
state has established standards pursuant to Section 26 [14-14A-26 NMSA 1978] of the Revised 
Uniform Law on Notarial Acts for attaching, affixing or logically associating the certificate, the 
process shall conform to the standards. 


ae) 
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History: Laws 2021, ch. 21, § 14. 

Effective dates, — Laws 2021, ch. 21, § 38 made Laws 
2021, ch, 21, § 14 effective January 1, 2022. 

Applicability. — Laws 2021, ch. 21, § 37 provided that 
the provisions of Laws 2021, ch. 21 apply to notarial acts 
performed in this state on and after January 1, 2022. 


ANNOTATIONS 


Sufficiency of acknowledgment. — Substantial 
compliance with this section in regard to acknowledgment 
is sufficient. Byers Bros. & Co, Live Stock Comm'n Corp, v. 
McKenzie, 1925-NMSC-015, 30 N.M. 487, 239 P. 525 (de- 
cided under former 14-14-7 NMSA 1978). 

The acknowledgment of a member of a copartnership 
was sufficient where form used expressed fact of acknowl- 
edgment being made, and also that the person making it 
was known to the official making the acknowledgment. 


14-14A-15. Short-form certificates. 


REVISED UNIFORM LAW ON NOTARIAL ACTS 


14-14A-15 


Byers Bros, & Co. Live Stock Comm'n Corp. v. McKenzie, 
1925-NMSC-015, 30 N.M. 487, 239 P. 525 (decided under 
former 14-14-7 NMSA 1978). 

Insufficient compliance. — An acknowledgment in 
the following form: "This mortgage was acknowledged 
before me by O.G. Keysor, this 11th day of April, 1911," 
was invalid. It was not a substantial compliance with 
the statutory requirements. Vorenberg v. Bosserman, 
1913-NMSC-005, 17 N.M. 433, 130 P. 438 (decided under 
former 14-14-7 NMSA 1978), 

Missing recitals. — Where there was no recital that 
the mortgagor acknowledged that he executed the instru- 
ment, or that the person who appeared before the notary 
was the person described in and who executed the instru- 
ment, the acknowledgment was insufficient. Vorenberg v. 
Bosserman, 1913-NMSC-005, 17'N.M. 433, 180 P. 438 (de- 
cided under former 14-14-7 NMSA 1978). 


The following short-form certificates of notarial acts are sufficient for the purposes indicated, if 
completed with the information required by Subsections A and B. of Section 14 [14-14A-14 NMSA 
1978] of the Revised Uniform Law on Notarial Acts: 

A. for an acknowledgment in an individual capacity: 


State of 
[County] of 


This record was acknowledged before me on 
Date 


by 

Name(s) of individual(s) 
ee 
Signature of notarial officer 

Stamp 

fon 0 bevide Woittios 651s to doriaib| 
Title of office 


[New Mexico state bar identification number, judicial district or area, county or notary public 
commission number and date of commission expiration: _- % 
B. for an acknowledgment i ina representative capacity: 


State of 
[County] of 
This record was acknowledged before me on 


Name(s) of individual(s) 


net then by. 
Date 


as (type of authority, such as officer or trustee) of (name of party on behalf of whom record was 


executed), 


Signature of notarial officer 
Stamp 


EDS, Ee LS RE 
_ Title of office 


[New Mexico state bar identification number, judicial district or area, jogtusey served or notary 
public commission number and date of commission expiration: \ 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


14-14A-15 RECORDS, RULES, LEGAL NOTICES, OATHS 14-14A-15 


C. for a verification on oath or affirmation: wll ale 
State of | | pi . : x 
[County] of ) 

Signed a sworn to (or affirmed) before me on 

; Date 


by 
Name(s) of individual(s) 
making statement 


Signature of notarial officer pea Bi: 
Stamp aivel ak fail 5 Iai : 
[ae Wee oe oe eee 
Title of office ? 
[New Mexico state bar identification number, judicial district or area, met served or ee 
public commission number and date of commission expiration: l; 
D. for witnessing or attesting a signature: 
State of 
[County] of ) 
Signed (or attested) before me on by 
Date 


Name(s) of individual(s) 


Signature of notarial officer 
Stamp ° 
bakes Dalby nen esr eed Dc at hb: oid 


Title of office 

[New Mexico state bar identification number, judicial district or area, county served or notary 
public commission number and date of commission expiration: |; and 

E. for certifying a copy of a record: 
State of 
[County] of ila cs, A toaseniatloth Sal 

I certify that this is a true and correct copy of a record i in the possession of 


Dated és Fda fies] 2 


Signature of notarial officer 
Stamp ' (adore 
Title of office ewat 


[New Mexico state bar identification number, judicial district or area, county served or notary 
public commission number and date of commission expiration: . 


History: Laws 2021, ch. 21, § 15. Applicability. — Laws 2021, ch. 21, § 37 provided that 
Effective dates. — Laws 2021, ch, 21, § 38 made Laws the provisions of Laws 2021, ch, 21 apply to notarial acts 
2021, ch. 21, § 15;effective January 1, 2022, . +» performed in this state on and after January 1, 2022. 
1142 


©, 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


14-14A-16 REVISED UNIFORM LAW.ON NOTARIAL ACTS 14-14A-18 


14-14A-16. Official stamp. 


The official stamp of a notarial officer shall: 

A. include the notarial officer's name, jurisdiction and New Mexico state bar identification 
number if the notary public is licensed to practice law in this state, judicial district or area served 
if the notarial officer is a judge, court.clerk or deputy court clerk, county if the notarial officer is a 
county clerk or deputy county clerk or notary public commission number and date of commission 
expiration and other information required by the secretary of state; 

B. be capable of being copied together with the record to which it is affixed or attached or with 
which it is logically associated; and 

C._ be filed with the secretary of state before the notarial officer performs the notarial officer's 
initial notarial act. 


History: Laws 2021, ch. 21, § 16. Applicability. — Laws 2021, ch. 21, § 37 provided that 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 16 effective January 1, 2022. performed in this state on and after January T2022. 


14-14A-17. Stamping device. 


A. A notary public is responsible for the security of the notary public's stamping device and 
may not allow another individual to use the device to perform a notarial act. On resignation from, 
or the revocation or expiration of, the notary public's commission, or on the expiration of the date 
set forth in the stamping device, if any, the notary public shall disable the stamping device by de- 
stroying, defacing, damaging, erasing or securing it against use in a manner that renders it unus- 
able. On the death or adjudication of incompetency of a notary public, the notary public's personal 
representative or guardian or any other person knowingly in possession of the stamping device 
shall render it unusable by destroying, defacing, damaging, erasing or securing it against use ina 
manner that renders it unusable. 

B, Ifanotary public's stamping device is lost or stolen, the notary public or the notary public's 
personal representative or guardian shall promptly notify the secretary of.state on discovering 
that the device is lost or stolen. 


History: Laws 2021, ch. 21, § 17. Applicability. — Laws 2021, ch..21, § 37 provided that 


Effective dates. — Laws 2021, ch. 21,838 made Laws __the provisions of Laws 2021, ch. 21 apply to notarial acts 


2021, ch. 21, § 17 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-18, Journal. 


A. Anotary public in this state shall maintain a journal in which the notary public chronicles 
all notarial acts that the notary public performs. The notary public shall retain the journal for ten 
years after the performance of the last notarial act chronicled in the journal. 

B. A journal may be created on a tangible medium or in an electronic format. A notary public 
performing notarial acts pursuant to Subsection E of this section shall maintain only one journal 
at a time to chronicle all notarial acts, whether.those notarial acts are performed regarding tan- 
gible or electronic records; provided that a notary public may keep a journal in a tangible medium 
for tangible records and an electronic journal for electronic records. If the journal is maintained on 
a tangible medium, it must be a permanent, bound register with numbered pages: If the journal is 
maintained in an electronic format, it must be in a permanent, tamper-evident electronic format 
complying with the rules of the secretary of state. 

C. An entry in a journal must be made contemporaneously with performance of the notarial act 
and contain the following information: 

(1) the date and time of the notarial act; 

(2) a description of the record, if any, and type of notarial act; 

(3) the full name and address of each individual for whom the noherial act is performed; 
(4) ifidentity of the individual is based on personal knowledge, a statement to that effect; 
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(5) if identity of the individual is based on satisfactory evidence, a brief description of the 
method of identification and the identification credential presented, if any, qa aa date of 
issuance and expiration of any identification credential; and>- ; 

(6) the fee, if any, charged by the notary public. 

D. Ifa notary public's journal is lost or stolen, the notary public shall pith notify the sec- 
retary of state on discovering that the journal is lost or stolen: » 

E. Pursuant to the requirements provided in Subsections B and C of this ection a notarial of- 
ficer licensed to practice law in this state shall maintain a journal when performing notarial acts 
for members of the public unrelated to an established attorney-client relationship. 

F. On resignation from, or the revocation or suspension of, a notary public's commission, the 
notary public shall retain the notary public's journal in accordance with Subsection A of this sec- 
tion and inform the secretary of state of where the journal is located. 

G. Instead of retaining a journal as provided in Subsections A and F of this section, a current 
or former notary public may transmit the journal to the secretary of state, the state records officer 
or a repository approved by the secretary of state. 

H. On the death or adjudication of incompetency of a current or former notary public, the no- 
tary public's personal representative or guardian or any other person knowingly in possession of 
the journal shall transmit the journal to the secretary of state, the state records officer or a reposi- 
tory approved by the secretary of state. 


History: Laws 2021, ch. 21, § 18. Applicability. — Laws 2021, ch. 21, § 37 provided that 


Effective dates. — Laws 2021, ch. 21,§ 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 


2021, ch. 21, § 18 effective January-1, 2022. performed in this state on and after January 1, 2022. 


14-14A-19. Notification regarding performance of notarial act on 
electronic record; selection of technology. 


A. A notary public or notarial officer shall select one or more tamper-evident technologies to 
perform notarial acts with respect to electronic records. A person may not require a notary public 
or notarial officer to perform a notarial act'with respect to an electronic record with a technology 
that the notary public has not selected. 

B. Before performing the notary public's or notarial officer's initial notarial act with respect to 
an electronic record, a notary public or notarial officer shall notify the secretary of state that the 
notary public will be performing notarial acts with respect to electronic records and identify the 
technology the notary public intends to use. If the secretary of state has established standards for 
approval of technology pursuant to Section 26 [14-14A-26 NMSA 1978] of the Revised Uniform 
Law on Notarial Acts, the technology must conform to the standards. If the technology conforms to 
those standards, the secretary of state shall approve the use of the technology. 


History: Laws 2021, ch.21,§19. ay Applicability. — Laws 2021, ch. 21, § 37 proyided that 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 


2021, ch. 2158.19 effective January 1, 2022. | »o performed in this state on and after January 1, 2022. 


14-14A-20. Commission as notary public SA SAAR no immunity or 
benefit. : 


A. An individual may apply to the secretary of state for a commission as a notary patie The 
applicant shall comply with and provide the information required by rules established by the sec- 
retary of state and pay any application fee. 

B. To qualify for the commission as a notary public, an applicant shall: 

(1) be at least eighteen years of age; 

(2) beacitizen or permanent legal resident of the United States; 
(3) bea resident of or have a place of employment in this state; 
(4) be able to read and write English; 
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(5) not be disqualified to receive a commission under Section 22 [14-14A-22 NMSA 1978] 
of the Revised Uniform Law on Notarial Acts; 

(6) have passed the examination required pursuant to Subsection A of Section 21 [14-14A- 
21 NMSA 1978] of the Revised Uniform Law on Notarial Acts; and 

(7) not otherwise be qualified as a notarial officer; provided that an individual who is em- 
ployed as a court clerk, deputy court clerk, county clerk or deputy county clerk may also be com- 
missioned as a notary public. 

_C. Before issuance of a commission as a notary public, an applicant for the commission shall 
execute an oath of office pursuant to the laws of this state and submit it to the secretary of 
state. 

D. Before issuance of a commission as a notary public, the notary public or applicant for a 
commission shall submit to the secretary of state an assurance in the form of a surety bond or 
its functional equivalent in the amount of ten thousand dollars ($10,000). The assurance must 
be issued by a surety or other entity licensed or authorized to do business in this state. The as- 
surance must cover acts performed during the term of the notary public's commission and must 
be in the form prescribed by the secretary of state. If a notary public violates law with respect 
to notaries public in this state, the surety or issuing entity is liable under the assurance. The 
surety or issuing entity shall give thirty days notice to the secretary of state before canceling 
the assurance. The surety or issuing entity shall notify the secretary of state not later than 
thirty days after making a payment to a claimant under the assurance. A notary public may 
perform notarial acts in this state only during the period that a valid assurance is on file with 
the secretary of state. 

E. On compliance with this section, the secretary of state shall issue a commission as a notary 
public to an applicant fora term: of four years. 

F. Acommission to act asa notary public authorizes the notary public to perform notarial acts. 
The commission does not provide the notary public any immunity or benefit conferred by law of 
this state on public officials or employees. 

G. At least thirty days before expiration of each notary public's commission, the secretary of 
state shall mail a notice of expiration to the notary public's mailing address of record. A notary 
public. may be reappointed upon making an application in the same manner as required for an 
original application. 


History: Laws 2021, ch. 21, § 20. Applicability. — Laws 2021, ch. 21, $ 37 provided that 


Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 


2021, ch, 21, § 20 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-21. Examination of notary public and notarial officers; 
continuing legal education requirements. 


A. An applicant for a commission asa notary public who does not hold a commission in this 
state is required to pass an examination administered by the secretary of state or an entity ap- 
proved by the secretary of state. The examination will be based on the course of study described in 
Subsection B of this section. 

B; The secretary of state or an entity approved by the secretary of state shall offer sebulfirly 
a course of study to applicants who do not hold commissions as notaries public in this state. The 
course must cover the laws, rules, procedures and ethics relevant to notarial acts. 

-C, A notarial officer authorized to'practice law in this state may obtain one unit of continuing 
legal education credit, pursuant to rules established by the board of bar commissioners of the state 
of New Mexico, for participating in continuing legal education related to performing the notarial 
acts, 


History: Laws 2021, ch. 21, § 21. Applicability. — Laws 2021, ch. 21, § 37 provided that 


Effective dates. — Laws 2021, ch. 21, $38 made Laws ~ the provisions of Laws. 2021, ch. 21 apply to notarial acts 
2021, ch, 21, § 21 effective January 1, 2022. | >» performed in this state on and after January 1, 2022. 
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14-14A-22. Grounds to deny, refuse to renew, revoke, suspend or 
condition commission of notary public. 


A. The state ethics commission may deny, refuse to renew, revoke, suspend or impose a condi- 
tion on a commission as notary public for any act or omission that demonstrates that the indi- 
vidual lacks the honesty, integrity, competence or reliability to act as a notary public, including: 

(1) failure to comply with the Revised Uniform Law on Notarial Acts; 

(2) a fraudulent, dishonest or deceitful misstatement or omission in the application for a 
commission as a notary public submitted to the state ethics commission; 

(3) aconviction of the applicant or notary public of any felony or a crime involving fraud, 
dishonesty or deceit during the term of the notary a s commission or during the five years im- 
mediately preceding such term; 

(4) a finding against, or admission of liability bie the applicant or notary public in any legal 
proceeding or disciplinary action based on the applicant's or notary public's fraud, dishonesty or deceit; 

(5) failure by the notary public to discharge any duty required of a notary public, whether 
by the provisions of the Revised Uniform Law on’Notarial Acts, rules of the secretary of state or 
any federal or state law; 

(6) . use of false or misleading advertising or representation by the notary public represent- 
ing that the notary has a duty, right or privilege that the notary does not have; 

-(7) violation by the notary public of a rule of the secretary of state regarding a notary 
public; 

(8) denial, refusal to renew, revocation, suspension or conditioning of a notary public com- 
mission in another state; 

(9) failure of the notary public to maintain an assurance as provided in Subsection D of 
Section 20 [14-14A-20 NMSA 1978] of the Revised Uniform Law on Notarial Acts; or 

(10) if the individual ceases to be a resident of this state or ceases to be employed in this 
state. 

B. The secretary of state may deny or refuse to renew an applicant upon notice from the state 
ethics commission of adverse action upon a notary public. 

C. The authority of the state ethics commission to deny, refuse to renew, suspend, revoke or 
impose conditions on a commission as a notary public does not prevent a person from seeking and 
obtaining other criminal or civil remedies provided by law. 


History: Laws 2021, ch. 21, § 22. Applicability. — Laws 2021, ch. 21, § 87 provided that 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 22 effective January 1, 2022. performed in this.state on and after January 1, 2022. 


14-14A-23. Database of notaries public. 


The secretary of state shall maintain an electronic database of notaries public providing ihe fol- 
lowing: 

A. information and a means through which a person may verify the authority of a notary ati 
lic to perform notarial acts; and 

B. indication of whether a notary public has notified the secretary of state that the notary pub- 
lic will be performing notarial acts on electronic records. 


_History: Laws 2021, ch. 21, § 23. Applicability. — Laws 2021, ch. 21, § 37 provided that 


Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 23 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-24, Prohibited acts. 


_A. Acommission as a notary public does not authorize an individual to: 
(1) assist persons in drafting legal records, give legal advice or otherwise practice law; 
(2) act as an immigration consultant or an expert on immigration matters; 
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(3) represent a person in a judicial or administrative proceeding relating to immigration 
to the United States, United States citizenship or related matters; or 
(4) receive compensation for performing any of the activities listed in this subsection. 

B. Anotary public shall not engage in false or deceptive advertising. 

C. A notary public, other than an attorney licensed to practice law in this state, shall not use 
the term "notario" or "notario publico". 

D. A notary public shall not advertise or represent that the notary public may dekiat persons 
in drafting legal records, give legal advice or otherwise practice law. If a notary public who is not 
an attorney licensed to practice law in this state in any manner advertises or represents that the 
notary public offers notarial services, whether orally or in a record, including broadcast media, 
print media and the internet, the notary public shall include the following statement or an alter- 
nate statement authorized or required by the secretary of state, in the advertisement or repre- 
sentation, prominently and in each language used in the advertisement or representation: "I am 
not an attorney licensed to practice law in this state. I am not allowed to draft legal records, give 
advice on legal matters, including immigration, or charge a fee for those activities.". If the form of 
advertisement or representation is not broadcast media, print media or the internet and does not 
permit inclusion of the statement required by this subsection because of size, the statement shall 
be displayed prominently or provided at the place of performance of the notarial act Sales the 
notarial act is performed. 

EK. Except as otherwise’ allowed by law, a notary public shall not withhold access to or posses- 
sion of an original record pened by a persog that seeks performance of a notarial act by the 
notary public. 

F. A notary public shall not: 

(1) perform a notarial act on a blank or incomplete record; 

(2) certify or authenticate a photograph; 

(3) perform a notarial act with intent to deceive or defraud; or 

(4) use'the title of notary public or official stamp to endorse, promote, denounce or oppose 
any product, service, contest, candidate or other offering. 

G. A notarial officer shall not: 

(1) make or deliver a certificate of notarial act containing statements that the notarial of- 
ficer knows to be false; or 

(2) knowingly perform a notarial act for an individual who does not comply with Section 6 
[14-14A-6 NMSA 1978] of the Revised Uniform Law on Notarial Acts. 

H. A notarial officer who violates any of the provisions of Subsections A through G of this sec- 
tion is guilty of a misdemeanor for each violation and upon conviction shall be punished by a fine 
not exceeding one thousand dollars ($1,000) or by imprisonment tor a period not exceeding six 
months, or both. 

I, An individual who performs a purported notarial act with eee that the individual's 
commission as a notary public has expired or that the individual is otherwise disqualified from the 
office of notary public or as a notarial officer is guilty of a misdemeanor and upon conviction shall 
be punished by a fine of five hundred dollars ($500) and shall be removed from office by the state 
ethics commission. 


History: Laws 2021, ch. 21, § 24. Applicability. — Laws 2021, ch. 21, § 37 provided that 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 


2021, ch. 21, § 24 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-25. Validity of notarial acts. 


Except as otherwise provided in Subsection B of Section 3.[14-14A-3 NMSA 1978] of the Re- 
vised Uniform Law on Notarial Acts, the failure of a notarial officer to perform a duty or meet a 
requirement specified in the Revised Uniform Law on Notarial Acts does not invalidate a notarial 
act performed by the notarial officer. The validity of a notarial act under the Revised Uniform Law 
on Notarial Acts does not prevent an aggrieved person from seeking to invalidate the record or 
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transaction that is the subject of the notarial act or from seeking other'remedies based on law of 
this state other than the Revised Uniform Law on Notarial Acts or law of the United States. This 
section does not validate a purported notarial act performed by an individual who does not have 
the authority to perform notarial acts. 


te 


iEtatb tgs Laws 2021, ch. 21, § 25, Applicability. — Laws 2021, ch. 21, § 37 provided that 


Effective dates. — Laws 2021, ch. 21, § 38 made Laws .___ the provisions of Laws 2021, ch. 21 apply to notarialjacts 


2021, ch, 21, § 25 effective January 1, 2022. - performed in this state on and after January 1, 2022. 


14-14A-26, Rules.: 


A. The secretary of.state may adopt rules to implement the Revised. Uniform Law on Notarial 
Acts. Rules adopted regarding the performance of notarial acts with respect to electronic records 
may not require, or accord greater legal status or effect to, the implementation or application of a 
specific technology or technical specification. The rules may: 

(1). prescribe the manner of, performing notarial acts regarding tansile and slecteou 
records; 

(2) include provisions to ensure that any change to or tampering with a record bearing a 
certificate of a notarial act is self-evident; 

(3) include provisions to ensure integrity in,the creation, transmittal, storage. or authenti- 
cation of electronic records or signatures; 

(4) prescribe the process of granting, renewing, Hehe aties denying, suspending or re- 
voking a notary public commission and assuring the trustworthiness of an individual holding a 
commission as notary public; 

(5) include provisions to prevent fraud or mistake i in. the performance of notarial acts; 

(6) establish the process for approving and accepting surety bonds and other forms of as- 
surance pursuant to.Subsection D of Section 20 [14-14A-20 NMSA 1978] of the Revised Uniform 
Law on Notarial Acts; 

(7) provide for the administration of the rem ee EN pursuant to Subsection A of Sec- 
tion 21 [14-14A-21 NMSA 1978] of the Revised.Uniform Law.on Notarial Acts and the course 
of study pursuant to Subsection B of Section 21 of the Revised Uniform Law on Notarial Acts; 
and 

(8) provide for the administration of continuing legal education for notarial officers autho- 
rized to practice law in this state in collaboration with the board of bar commissioners of the state 
of New Mexico and pursuant to rules adopted by the board of bar commissioners of the state of New 
Mexico. | 

B. In adopting, amending or repealing rules about notarial acts with respect to electronic re- 
cords, the secretary of state shall consider, so far as is consistent with the Revised Uniform Law 
on. Notarial Acts: 

(1) the most recent standards regarding electronic records promulgated by national bod- 
ies, such as the national association of secretaries of state; 

(2) standards, practices and customs of other jurisdictions that substantially soe the 
Revised Uniform Law on Notarial Acts; and 

(3) the views of governmental officials and entities and other interested persons. , 


History: Laws 2021, ch. 21, § 26. Applicability. — Laws 2021, ch. 21,)§ 37 provided that 


Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 


2021, ch. 21, § 26 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-27,. Notary public commission in effect. 


A. A commission as a notary public i in effect on the effective date of the Revised cenitiees Law 
on Notarial Acts continues until its date of expiration. 
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B. A notarial officer authorized to practice law in this state is authorized'to practice notarial 
acts with no expiration of this authority but shall maintain an active license to practice law. 

C. Anotary public not authorized to practice law in this state who applies to renew a commis- 
sion as a notary public on or after the effective date of the Revised Uniform Law on Notarial Acts 
is subject to and shall comply with the Revised Uniform Law on Notarial Acts. 

D. A notary public or notarial officer, in performing notarial acts after the effective date of the 
Revised Uniform Law on Notarial Acts, shall comply with the Revised Uniform Law on Notarial 
Acts. 


History: Laws 2021, ch. 21, § 27. Applicability. — Laws 2021, ch. 21, § 37 provided that 
Effective dates. — Laws 2021, ch. 21, §38. made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 27 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-28. Fees. 


A. A notary public or notarial officer may charge the maximum fee specified in this section, 
charge less than the maximum fee or waive the fee. 

B. Anemployer shall not establish fees for notarial services that are in excess of those specified 
in this section nor on the attributes of the principal as delineated. 

C. The maximum fees that may be charged by a notary public or notarial officer licensed to 
practice law for notarial acts are: 

(1) for acknowledgments, five dollars ($5.00) per acknowledgment; 

(2) for oaths or affirmations without a signature, five dollars ($5.00) per person; 

(3) for jurats, five dollars ($5.00) per jurat; and 

(4) for copy certifications, fifty cents ($.50) per page with a minimum total charge of five 
dollars ($5.00). 

D. A notary public or notarial officer may charge a travel fee when freling. to perform a no- 
tarial act if: 

(1) the notary public and the person requesting the notarial act agree upon the travel fee 
in advance of the travel; and 

(2) the notary public explains to the person requesting the notarial act that the travel fee 
is separate from the notarial fees and not mandated by law. 

E. In addition to the fees prescribed in. Subsections C and D of'this section, a notary public 
may charge a technology fee not to exceed twenty-five dollars ($25.00) or other amount estab- 
lished by rule by the secretary of state per notarial act performed with EoAR acts to an electronic 
record. 


History: Laws 2021, ch. 21, § 28. Applicability. — Laws 2021, ch. 21, § 37 provided that 


Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 


2021, ch. 21, § 28 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-29. Repealed. 
Repeals. — Laws 2022, .ch.27,§1 repealed 14-14A-29 March 1, 2022. For provisions of former section, see the 


NMSA 1978, as enacted by Laws 2021, ch. 21,§ 29, relat- + 2021 NMSA 1978 on NMOgeSouree. com. 
ing to inspection of public records act compliance, effective 


14-14A-30. Saving clause. 


The Revised Uniform Law on Notarial Acts does not affect the validity or effect of a notarial act 
performed before the effective date of the Revised Uniform Law on Notarial Acts. 


History: Laws 2021, ch. 21, § 30. Applicability. — Laws 2021, ch. 21, § 37 provided that 
Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 30 effective January 1, 2022. performed in this state on and after January 1, 2022. 
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14-14A-31.. Uniformity of application and construction. 


In applying and construing the Reyised Uniform Law on Notarial, Acts, consideration shall be 
given to the need to promote uniformity of the law with respect to its subiech matter among states 
that enact it. 


History: Laws 2021, chalet Blowl.a ait | Applicability. — Laws 2021, ch. 21, § 37 provided that 


Effective dates. — Laws 2021, ch. 21, § 38 made Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 31 effective January 1, 2022. performed in this state on and after January 1, 2022. 


14-14A-32. Relation to federal Electronic Signatures in Global and 
National Commerce Act. 


The Revised Uniform Law on Notarial Acts modifies, limits and supersedes the federal Elec- 
tronic Signatures in Global and National Commerce Act, but does not modify, limit or supersede 
Section 101(c). of that act, 15 U.S.C. Section 7001(c), or. authorize electronic delivery, of any of the 
notices described in Section ane of that act, 15 U.S.C. Section 7003(b). 


History: Laws 2021, ch. 21, § 32, | | Applicability, — Laws 2021, ch. 21, § 37 saeediad that 
Effective dates. — Laws 2021, ch. 21, § 38 ior Laws the provisions of Laws 2021, ch. 21 apply to notarial acts 
2021, ch. 21, § 32 effective January 1, 2022. performed in this state on and after January 1, 2022. 
Electronic Authentication of Documents 
Sec. a Seta 
14-15-1. Short title. “14-15-4, Repealed. 
14-15-2. Purpose. 14-15-5, Rules. 
14-15-3. Definitions,. erry oi .» 14-15-6, Contracting services. 


14-15-1. Short title. 


This act [14-15-1 through 14-15-6 NMSA shi wr be eited: ‘as the "Electronic Authentication 
of Documents cae 


History: Laws 1996, ch. 11, § 1. Cross references. — For electronic authentication as 
substitution for a signature on any document, see 14-3- 
15.2 NMSA 1978, 


14-15-2. Purpose. 


The purpose of the Electronic Authentication of Documents Act is to: 

A. provide a centralized technical approach to authenticating electronic documents; 

B. promote electronic commerce by eliminating barriers resulting from uncertainties over sig- 
nature requirements and promoting the development of the legal and business infrastructure nec- 
essary to implement secure electronic commerce; 

C. facilitate electronic filing of documents with government agencies and promote efficient de- 
livery of government services by means of reliable, secure electronic records‘and document trans- 
actions; 

D. establish a coherent approach to rules and standards regarding the puedieaeen of elec- 
tronic records; and 

E.._ promote technological neutrality in electronic authentication. 
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History: Laws 1996, ch. 11, § 2; 1999, ch. 32, § 1; among the various states" following "electronic records"; 
2001, ch. 69, § 1. and added Subsection E, 

The 2001 amendment, effective July 1, 2001, rewrote The 1999 amendment, effective June 18, 1999, in- 
Subsection A, which formerly read "proved a centralized serted "sector" in Subsection A; in Subsection B inserted 
public sector electronic registry for authenticating eléc- "electronic" and added the language beginning "by elimi- 
tronic documents by means of a public and private key nating" to the end; substituted the language beginning 
system"; in Subsection D, deleted "and integrity" following "filing of documents" through "electronic records" for "in- 
"authentication" and deleted "that can serve as a model to formation" in Subsection C; and added Subsection D. 


be adopted by other states and help to promote uniformity 


14-15-83. Definitions. 


As used in the Electronic Authentication of Documents Act: 

A. "authenticate" means to ascertain the identity of the originator, verify the integrity of the 
electronic data and establish a link between the data and the originator; 

B. "document" means an identifiable collection of words, letters or graphical knowledge repre- 
sentations, regardless of the mode of representation. "Document" includes correspondence, agree- 
ments, invoices, reports, certifications, maps, drawings and images in both electronic and hard 
copy formats; 

C. “electronic authentication" means the electronic signing of a document that establishes a 
verifiable link between the originator of a document and the document by means of optical, electri- 
cal, digital, magnetic, electromagnetic, wireless, telephonic, biological, a public key and private key 
system or other technology providing similar capabilities; 

D. "office" means the information technology management office; 

E. "originator" means the person who signs a document electronically; 

F. "person" means an individual or entity,including: _ 

(1) an estate, trust, receiver, cooperative association, club, corporation, company, firm, 
partnership, joint venture or syndicate; and 

(2) any federal, state or local governmental unit or subdivision or any agency, department 
or instrumentality thereof; 

G. "signed" or "signature" means a Eydibel executed or adopted or a security procedure em- 
ployed or adopted using electronic means or se ale by or on behalf of a person with the intent 
to authenticate a record; and 

~H. "technological neutrality" means the methods pAlctda to carry out electronic authentication 
that do not require or accord greater legal status or effect to the.implementation or application 
of a specific technology or technical specification for performing the functions of creating, storing, 
generating, receiving, communicating or authenticating electronic records or electronic signatures. 


History: Laws 1996, ch. 11, § 3; 1999, ch. 32, § 2; The 1999 amendment, effective June 18, 1999, added 
2001, ch. 69, § 2. Subsections C, D, and H; redesignated former Subsections 

The 2001 amendment, effective July 1, 2001, deleted C to E, F to K, and M to O as Subsections E to G, I to N, and 
former Subsections A, C, D, G, H, L, M, N, O, P and Q, O to Q, respectively; inserted "in a public and private key 
which contained definitions for "archival listing", "certifi- system" following "means" in Subsection G; substituted "a 
cate", "digital signature", "key pair", "message digest func- digital signature" for "an electronic authentication" at the 
tion", "private key", "public key", "public and private key end of Subsections L and M; substituted "message digest 
system", "register", "revocation" and "secretary", respec- function" for "secure hash code" at the end of Subsection 
tively; and renumbered the remaining subsections accord- ' N(2); deleted former Subsection L; which defined "record 
ingly; in Subsection C, inserted "optical, electrical, digital, abstraction"; substituted the language beginning "a sys- 
magnetic, electromagnetic, wireless telephonic, biological" tem for" to ‘the end for "a database or other electronic 
and "or other technology providing similar capabilities"; structure that binds a person's name or other-identity toa 
substituted "information technology management office" public key" in Subsection O; deleted former Subsection P, 
for. "office of electronic documentation" in Subsection D; which defined "secure hash code! deleted former Subsec- 
and added Subsection H. tion Q, which defined "sign" or "signing"; and made minor 


stylistic changes. 


14-15-4. Repealed. 


Repeals. — Laws 2001, ch. 69, § 5 repealed 14-15-4. ** 2001. For provisions of former nye see the 2000 NMSA 
NMSA 1978, as enacted by ‘Laws 1996, ch. 11, § 4, regard- 1978.0n NMOneSource.com. 
ing the office of electronic documentation, effective July 1, 
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14-15-5. Rules. 


A. The information technology commission shall adopt rules and standards to accomplish the 
purposes of the Electronic Authentication of Documents Act. 

B. The rules shall address circumstances under which standards other than adopted stan- 
dards may be used. 


History: Laws 1996, ch. 11, § 5; 2001, ch. 69, § 3. state to issue regulations to accomplish the purposes of 
The 2001 amendment, effective July 1, 2001, rewrote the act. 
the section, which formerly authorized the secretary of 


14-15-6. Contracting services. 


The office may contract with a private, public or quasi-public organization for the provision of 
services under the Electronic Authentication of Documents Act. A contract for services shall com- 
ply with rules adopted pursuant to the Electronic Authentication of Documents Act and the pro- 
visions of the Public Records Act [Chapter 14, Article 3 NMSA 1978] and the Procurement Code 
[13-1-28 through 13-1-199 NMSA 1978]. 


History: Laws 1996, ch. 11, § 6; 2001, ch. 69, § 4. ' The 2001 amendment, effective July 1, 2001, substi- 


tuted "office" for "secretary" and substituted "rules" for 
"regulations", 
ARTICLE 16 
J @ e 
Uniform Electronic Transactions 

Sec. Sec. 
14-16-1. Short title. 14-16-12. Retention of electronic records; originals, 
14-16-2. Definitions. 14-16-18. Admissibility in evidence, 
14-16-3. Scope. 14-16-14, Automated transaction. 
14-16-4, Prospective application. 14-16-15. Time‘and place of sending and receipt. 
14-16-5. Use of electronic records and electronic signa- 14-16-16. Transferable records: 

tures; variation by agreement. _ 14-16-17. Creation and retention of slanieante meee 
14-16-6, Construction and application. and conversion of written records by gov- 
14-16-7. Legal recognition of electronic records, elec- ernmental agencies. 

tronic signatures and electronic contracts. 14-16-18, Acceptance and>distribution of electronic re- 
14-16-8. Provision of information in writing; presenta- cords by governmental agencies. . 

tion of records. 14-16-19. Interoperability. 
14-16-9. Attribution and effect of electronic record and 14-16-20, Electronic certifications, permits, registrations 

electronic signature: and licenses. 
14-16-10. Effect of change or error. 14-16-21. Electronic certifications, peghione | registrations 


14-16-11. Notarization and acknowledgment. and licenses. 


14-16-1. Short title. 
Chapter 14, Article 16 NMSA 1978 may be cited as the "Uniform Electronic Transactions Act". 


History: Laws 2001, ch. 181, § 1; 2013, ch. 80, § 1; Laws 2013, ch, 30, § 1 and Laws 2018, ch. 68, § 1, both 


2013, ch. 68, § 1. effective June 14, 2018, enacted identical amendments to 
The 2018 amendment, effective June 14, 2013, this section. The section was set out as amended by Laws 
changed "This'act" to "Chapter 14; Article 16 NMSA 1978". 2018, ch. 68, § 1. See 12-1-8 NMSA 1978, ~ 


14-16-2. Definitions. 


As used in the Uniform Electronic Transactions Act: 

(1) "agreement" means the bargain of the parties in fact, as found in their language or inferred 
from other circumstances and from rules and procedures given the effect of agreements under 
laws otherwise applicable to a particular transaction; © 
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(2) "automated transaction" means a transaction conducted or performed, in whole or in part, 
by electronic means or electronic records, in which the acts or records of one or both parties are 
not reviewed by an individual in the ordinary course in forming a contract, performing under an 
existing contract or fulfilling an obligation required by the transaction; 

(3) "computer program" means a set of statements or instructions to be used directly or indi- 
rectly in an information processing system in order to bring about a certain result; 

(4) "contract" means the total legal obligation resulting from the parties' agreement as affected 
by the Uniform Electronic Transactions Act and other applicable law; 

(5), "electronic" means relating to technology having electrical, digital, magnetic, wireless, tel- 
ephonic, optical, electromagnetic or similar capabilities; 

(6) \"electronic agent" means a computer program or an electronic or other automated means 
used independently to initiate an action or respond to electronic records or performances, in whole 
or in part, without review or action by an individual; 

(7). "electronic record" means a record created, generated, sent, communicated, received or 
stored by electronic means; 

(8) "electronic signature" means an electronic sound, symbol or process attached to or logically 
associated with a record and executed or adopted by a person with the intent to sign the record; 

(9) "governmental agency" means an executive, legislative or judicial agency, department, 
board, commission, authority, institution or instrumentality of the federal government or of a state 
or of a county, municipality or other political subdivision of a state; 

(10),.."information" means data, text, images, sounds, codes, computer programs, software, da- 
tabases or the like; 

(11) "information processing system" means an electronic system for creating, generating, 
sending, receiving, storing, displaying or processing information; 

(12) "person" means an individual, corporation, business trust, estate, trust, partnership, lim- 
ited liability company, association, joint venture, governmental agency, public corporation or any 
other legal or commercial entity; 

(13) "record" means information that is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in a perceivable form; 

(14) "security procedure" means a procedure employed for the purpose.of verifying that an 
electronic signature, record or performance is that of a specific person or for detecting changes 
or errors in the information in an electronic record. The term includes a procedure that requires 
the use of algorithms or other codes, identifying words or numbers, encryption, callback or other 
acknowledgment procedures; 

(15) "state" means a state of the United States, the District of Columbia, Puerto Rico, the 

United States Virgin Islands or any territory or insular possession subject to the jurisdiction of 
the United States. The term includes an Indian tribe, an Indian band or an Alaskan native village, 
which is recognized by federal law or formally acknowledged by a state; and 

(16) "transaction" means an action or set of actions occurring between two or more persons 
relating to the conduct of business, commercial affairs or governmental affairs. 


History: Laws 2001, ch. 131, §:2. 


14-16-38. Scope. 


A. Except as otherwise provided in Subsection B of this section, the Uniform Electronic Trans- 
actions Act applies to electronic records and electronic signatures relating to a sag ly 
B. The Uniform Electronic Transactions Act does not apply to: 
(1) atransaction to the extent it is governed by: 
(a) alaw governing the creation and execution of wills, codicils or tokbetiontaly trusts; 
(b) the Uniform Commercial Code [Chapter 55 NMSA 1978], other than Chapter 55, 
Articles 2 and 2A NMSA 1978; or 
(c) court orders, notices or official court documents, wmaihibe briefs, pleadings and 
other records, required to be executed in connection with court proceedings; 
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(2) anotice concerning: ! ) 

(a) the cancellation or termination of utility services, including water, gas, heat or 
power services; 

(b) default, aeublenati Git repossession, forebhashiest eviction or the’right to cure, 
under a credit agreement secured by or a rental wardens iis a primary residence of an Saints 
vidual; or 

(c). the cancellation or termination of Health insurance or benefits or ifort insurance or 
benefits, but not including annuities; or 

(3) any document required to accompany any transportation or handling of ieee ma- 
terials, pesticides or other toxic or dangerous'materials. | 
C. The Uniform Electronic Transactions Act applies to an electronic record or aadtednic & signa- 
ture otherwise excluded from the application of that act under Subsection B of this section’ to the 
extent it is governed by a law other than those specified in Subsection B of this section. 
D. A transaction subject to the Uniform Electronic Transactions Act is also subject to other ap- 
plicable substantive law. 


History: Laws 2001, ch. 181, § 3; 2007, ch. 328, § 27; The 2007 amendment, effective July 1, 2007, added 


2013, ch. 187, § 1. Subparagraph (iii) of Paragraph (1) of Subsection (b) and 

The 2018 amendment, effective July 1, 2013, clarified added Paragraph (3) of Subsection (b) and eliminated the 
the applicability of the Uniform Commercial Code to a re- provision that the Uniform Electronic Transactions Act 
mittance transfer as defined in the federal Electronic Fund does not apply to a transaction that is governed by the 
Transfer Act of 1978; in Subparagraph (b) of Paragraph (1) Uniform Anatomical Gift Act, Uniform Health-Care Deci- 
of Subsection A, after "other than", deleted "Sections 55-1- sions Act or a law that governs adoption, divorce or family 


107 and 55-1-206 NMSA 1978"; and in Subparagraph (a) of law matters. lf 
Paragraph (2) of Subsection A, after "water" added "gas". 


14-16-4, Prospective application. 


The Uniform Electronic Transactions Act applies to any electronic record or electronic signa- 
ture created, generated, sent, communicated, received or stored on or aver the effective date 
of that act. 


History: Laws 2001, ch. 181, § 4. 


14-16-5. Use of Blseteniiie records and electronic signatures; variation 
by agreement. | 


(a) The Uniform Electronic Transactions Act'does not require a record or signature to be cre- 
ated, generated, sent, communicated, received, stored or RenSUBE AE processed or used by lection 
means or in electronic form: 

(b) The Uniform Electronic Transactions Act applies only to transactions between parties ‘ie, 
of which has agreed to conduct transactions by electronic means. Whether the parties agree to 
conduct a transaction by electronic means is determined from the context:and surrounding cir- 
cumstances, including the parties' conduct. 

(c) A party that agrees to conduct a transaction by electronic means may refuse to conduct 
other transactions by electronic means. The right granted by this subsection may not be waived by 
agreement. 

(d) Except as otherwise provided in the Uniform Electronic Transactions Act, the effect of any 
of its provisions'/may be varied by agreement: The presence in certain. provisions of the Uniform 
Electronic: Transactions Act of the words "unless otherwise agreed", or-words.of similar import, 
does not imply that the effect of other provisions may not be varied by agreement. 

(e) Whether an electronic record or electronic signature: has legal consequences)is determined 
by the Uniform Electronic Transactions Act and other applicable law. 


} History: Laws 2001, ch. 131, § 5. 


7 
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14-16-6. Construction and application. 


The Uniform Electronic Transactions Act must be construed and applied: 

(1). to facilitate electronic transactions consistent with other:applicable law; 

(2) to be consistent with reasonable practices concerning electronic transactions and with the 
continued expansion of those practices; and 

(3) to effectuate its general purpose to make uniform the law with respect to the subject of the 
Uniform Electronic Transactions Act among states enacting it. 


_ History: Laws 2001, ch. 131, § 6. 


14-16-7. Legal recognition of electronic records, electronic signatures 
and electronic contracts. 


(a) Arecord or signature may not be denied legal effect or enforceability solely because it is in 
electronic form. 

(b) A contract may not be denied legal effect or enforceability solely because an electronic re- 
cord was used in its formation. 

(c) Ifalaw requires a record to be in writing, an electronic record satisfies the lew 

(d) Ifalaw requires a signature, an electronic signature satisfies the law. 


History: Laws 2001, ch. 181, § 7. 


14-16-8. Provision of information in writing; presentation of records. 


(a) If parties have agreed to conduct a transaction by electronic means and a law requires a 
person to provide, send or deliver information in writing to another person, the requirement is sat- 
isfied if the information is provided, sent or delivered, as the case may be, in an electronic record 
capable of retention by the recipient at the time of receipt. An electronic record is not capable of 
retention by the recipient if the sender or its information processing system inhibits the ability of 
the recipient to print or store the electronic record. +1 

(b) If a law other than the Uniform Electronic Transactions Act requires a record (i) to be 
posted or displayed in a certain manner, (ii) to be sent, communicated or transmitted by a specified 
method, or (iii) to contain information that is formatted in a certain manner, the following rules 
apply: 

(1) The record must be posted or displayed in the manner specified in the other law. 

(2) Except as otherwise provided in Subsection (d)(2), the record must be sent, communi- 
cated or transmitted by the method specified in the other law. 

(3) The record must contain the information formatted in the manner specified in the 
other law. 

(c) Ifa sender inhibits the ability of a reeroiene to ere or print an Eon record, the elec- 
tronic record is not enforceable against the recipient. 

(d) The requirements of this section may not be varied by agreement, but: 

(1). to the extent a law other than the Uniform Electronic Transactions Act requires infor- 
mation to be provided, sent or delivered in writing but permits that requirement to be varied by 
agreement, the requirement under Subsection (a) that the information be in the form of an elec- 
tronic record capable of retention may also be varied by agreement; and 

(2) arequirement under a law other than the Uniform Electronic Transactions Act to send, 
communicate or transmit a record by first-class mail, postage prepaid or regular United States 
mail, may be varied by agreement to the extent permitted by the other law. 


History: Laws 2001, ch. 181, § 8. 
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14-16-9. Attribution and effect of electronic record and.electronic 
signature. 


(a) An electronic record or electronic signature is attributable to a person if it was the act of the 
person. The act of the person may be shown in any manner, including a showing of the efficacy of 
any security procedure applied to determine the person to which the: SOME record or electronic 
signature was attributable. 

(b) The effect of an electronic record or electronic signature attributed to a person under Sub- 
section (a) is determined from the context and surrounding circumstances at the time of its cre- 
ation, execution or adoption, including the parties' agreement, if any, and otherwise’as provided 
by law. 


History: Laws 2001, ch. 131, § 9. 


14-16-10. Effect of change or error. 


If a change or error in an electronic record occurs in a transmission between parties to a trans- 
action, the following rules apply: 

(1) Ifthe parties have agreed to use a security procedure to detect.changes or errors sand one 
party has conformed to the procedure, but the other-party has not, and the nonconforming party 
would have detected the change or error had that party also conformed, the i parte party may 
avoid the effect of the changed or erroneous electronic record. 

(2) In an automated transaction involving an individual, the individual may avoid the effect of 
an electronic record that resulted from an error made by the individual in dealing with the elec- 
tronic agent of another person if the electronic agent did not provide an opportunity for the pre- 
vention or correction of the error and, at the time the individual learns of the error, the individual: 

(A) promptly notifies the other person of the error and that the individual did not intend 
to be bound by the electronic record received: by the other person; 

.* (B) takes reasonable steps, including steps that conform to the other person's reasonable 
instructions, to return to the other person or, if instructed by the other person, to destroy the con- 
sideration received, if any, as a result of the erroneous electronic record; and 

(C); has not used or received any benefit or value from the egnsideration, if any, received 
from the other person. 

(3) Ifneither Paragraph (1) nor Paragraph (2) applies, the change or error has the effect pro- 
vided by other law, including the law of mistake, and the parties' contract, if any. 

(4) Paragraphs (2) and (3) may not be varied by agreement. 


History: Laws 2001, ch. 181, § 10. 


14-16-11. Notarization and nya Saapa tea rsp 


If a law requires a signature or record to be notarized; acknowledged, geist or rey under 
oath, the requirement is satisfied if the electronic signature of the person authorized to perform 
those acts, together with all other information required to be included’ by;other applicable law, is 
attached to or logically associated with the menatureyo! or record. trick Cnr 4 


History: Laws 2001, OE 131, § 11. 


x. 


14-16-12. Retention of electronic records; originals. 


(a) Ifa law requires that a record be retained, the requirement is satisfied by retaining an elec- 
tronic record of the information in the record which: 
(1) accurately reflects the information set forth in the record after it was first generated in 
its final form as an electronic record or otherwise; and 
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(2) remains accessible for later reference. 

(b) A requirement to retain a record in accordance with Subsection (a) nes not apply ‘to 
any information the sole purpose of which is to enable the record to be sent, communicated or 
received. 

(c) A person may satisfy Subsection (a) by using the services of another person if the require- 
ments of that-subsection are satisfied. 

(d) Ifa law requires a record to be presented or pitabhadis in its original form, or provides con- 
sequences if the record is not presented or retained in its original form, that law is satisfied by an 
electronic record retained in accordance with Subsection (a). 

(e) Ifa law requires retention of a check, that requirement is satisfied by retention of an 
electronic record of the information on the front and back of the check in accordance with She 
section (a), 

(f). A record retained as an electronic record in Ereotiibriec with Subsection (a) satisfies a law 
requiring a person to retain a record for evidentiary, audit or like purposes, unless a law enacted 
after the effective date of the Uniform Electronic Transactions Act specifically prohibits the use of 
an electronic record for the specified purpose. 

(g) This section does not: preclude a governmental agency of this adie from specifying addi- 
tional requirements for the:retention of a record subject to the agency's jurisdiction. 


History: Laws 2001, ch. 1381, § 12. 


14-16-13. Admissibility in evidence. 


In a proceeding, evidence of a record or his at may not be excluded solely because it is in 
electronic form. 


History: Laws 2001; ch.131,313. 9) 


14-16-14. Automated transaction. 


In an automated transaction, the following rules apply: 

(1) A contract may be formed by the interaction of electronic agents of the parties, even if 
no individual was aware of or reviewed the electronic agents' actions or the resulting terms and 
agreements. 

(2)’ A contract may tbe fort by the interaction of an electronic addat and an individual, act- 
ing on the individual's own behalf or for another person, including by an interaction in which the 
individual performs actions that the individual is free’to refuse to perform and which the indi- 
vidual knows or has reason hye know will cause se Relea agent to complete the transaction or 
performance. — : 

8 The terms of the contract are determined by the sabstaritive law applicable to it. 


History Laws 2001, ch. 131, § 14. 


14-16-15. Time a and place of sending and receipt. 


(a) Unless otherwise agreed between cH sender an the recipient, an electronic record is sent 
when it: 

(1) is addressed properly or otherwise directed properly to an information processing 
system that the'recipient has designated or uses for the purpose of receiving electronic records 
or information of the type sent and from which the recipient is able to retrieve the electronic 
record; 

(2) isin a form capable of being processed by that system; and | 

(8) ‘ enters an information processing system outside the control of the sender or of a per- 
son that sent the electronic record on behalf of the sender or enters a region of the information 
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processing system designated or used by the wating which is under the control of the recipi- 
ent. 

(b) Unless otherwise agreed between a saad ant the recipient, an danthonké record is re- 
ceived when: 

(1). it enters an information processing system thatthe recipient has designated or uses 
for the purpose of receiving electronic records or information of the type sent and from which the 
recipient is. able to retrieve the electronic record; and 

(2) itis in a form capable of being processed by that system. 

(c) Subsection (b) applies even if the place the information processing system is 
located is different from the place the electronic record is deemed to be received under Subsec- 
tion (d). 

(d) Unless otherwise expressly provided in the electronic record or sere petieoes the sender 
and the recipient, an electronic record is deemed to be sent from the sender's place of business and 
to be received at the recipient's place of business. For purposes of this subsection, the arith 
rules apply: 

(1) Ifthe sender or recent has more than one plays of business, the place of hermione of 
that person is the place having the closest relationship to the underlying transaction. 

(2) Ifthe sender or the recipient does not have’a place of business, the place of business is 
the sender's or recipient's residence, as the case may be. 

(e) An electronic record is received under Subsection (b) even if no individual is*aware of its 
receipt. 

(f) Receipt of an electronic acknowledgment from an information processing system-described 
in Subsection (b) establishes that a record was received but, by itself, does not establish that the 
content sent corresponds to the content received, 

(g) If a person is aware that an electronic record purportedly sent under Subsection (a), or 
purportedly received under Subsection (b), was not actually sent or received, the legal effect of the 
sending or receipt is determined by other applicable law. Except to the extent permitted by. the 
other law, the requirements of this subsection may not be varied by agreement. 


History: Laws 2001, ch. 131, § 15. 


14-16-16. Transferable records. 


(a) As used in this section, "ivan sferable record" means an electronic ERE that: 

(1) would be a note under Chapter 55, Article 3 NMSA 1978 or a document under Chap- 
ter 55, Article 7 NMSA 1978 if the electronic record were in writing;.and 
(2). the issuer of the electronic record expressly has agreed is a transferable record. 

(b) A person has control of a transferable record if a system employed for evidencing the trans- 
fer of interests in the transferable record reliably establishes that person as the person to which 
the transferable record was issued or transferred. 

(c) Asystem satisfies Subsection (b), and a person is speci to have eaniaol of a transferable 
record, if the transferable record is created, stored and assigned in such a manner that: 

(1) a single authoritative copy of the transferable record exists which is unique, identifi- 
able and, except as otherwise provided in Paragraphs (4), (5) and (6), unalterable; 
(2) the authoritative copy identifies the person asserting control as: 
(A) the person to which the transferable record was issued; or 
(B) if the authoritative copy indicates that the transferable record has been trans- 
ferred, the person to which the transferable record was most recently transferred; 
(3) the authoritative copy is communicated to and maintained by the person asserting 
control or its designated custodian; 
(4) copies or revisions that add or change an identified assignee of the authoritative copy 
can be made only with the consent of the person asserting control; 
(5) each copy of the authoritative copy and any copy of a copy is readily. identifiable as a 
copy that is not the authoritative copy; and 
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(6) any revision of the authoritative copy is readily identifiable as authorized or unauthor- 
ized. 

(d) Except as otherwise agreed, a person having control of a transferable record is the holder, 
as defined in Section 55-1-201 NMSA 1978, of the transferable record and has the same rights 
and defenses as a holder of an equivalent record or writing under the Uniform Commercial Code 
[Chapter 55 NMSA 1978], including, if the applicable statutory requirements under Sections 55- 
3-302, 55-7-501 or 55-9-308 NMSA 1978 are satisfied, the rights and defenses of a holder in due 
course, a holder to which a negotiable document of title has been duly negotiated or ‘a purchaser, 
respectively. Delivery, possession and indorsement are not required to obtain or exercise any of the 
rights under this subsection. 

(e) Except as otherwise agreed, an obligor under a transferable record has the same rights and 
defenses as an equivalent obligor under equivalent records or writings under the Uniform Com- 
mercial Code. 

(f) Ifrequested by a person against whit gaiovesiterit' is sought, the person seeking to abi 
the transferable record shall provide reasonable proof that the person is in control of the trans- 
ferable record. Proof may include access to the authoritative copy of the transferable record and 
related business records. sufficient to review the terms of the transferable record and to establish 
the identity of the person having control of the transferable record. 


History: Laws 2001, ch. 131, § 16. 


14-16-17. Creation and retention of electronic records and conversion 
of written records by governmental agencies. 


Each governmental agency of this state shall determine whether, and the extent to which, it will 
create and retain electronic records and convert written records to electronic records. 


History: Laws 2001, ch. 181, § 17. 


14-16-18. Acceptance and distribution of electronic records by 
governmental agencies. 


The state records administrator shall issue rules for the implementation of the provisions of the 
Uniform Electronic Transactions Act that shall apply to all governmental agencies; provided that 
a governmental agency, giving due consideration to security, may instead issue its own rules that 
specify: 

A. the manner and format in which the electronic records must be created, generated, sent, 
communicated, received and stored and the systems established for those purposes; 

B. if electronic records must be signed by electronic means, the type of electronic signature re- 
quired, the manner and format in which the electronic signature must be affixed to the electronic 
record and the identity of, or criteria that must be met by, any third party used by a person filing 
a document to facilitate the process; 

C. control processes and procedures as appropriate to ensure adequate preservation, disposi- 
tion, integrity, security, confidentiality and auditability of electronic records; and 

D. any other required attributes for electronic records that are specified for corresponding non- 
electronic records or reasonably necessary under the circumstances. 


History: Laws 2001, ch. 131, § 18; 2013, ch. 214, § 10. records administrator shall issue rules for the implemen- 

The 2013 amendment, effective June 14, 2013, made tation of the provisions of the Uniform Electronic Trans- 
governmental agencies subject to the Uniform Electronic actions Act that shall apply to all governmental agencies; 
Transactions Act; deleted former Subsection (a), which provided that" and after "consideration to security, may", 
gave governmental agencies the option to use electronic added "instead issue its own rules that"; and deleted 
records; in former Subsection (b), deleted "To the extent former Subsection (c), which provided that the Uniform 
that a governmental agency uses electronic records and Electronic Transactions Act did not require governmental 
electronic signatures under Subsection (a), the"; at the agencies to use electronic records or signatures. 


beginning of the introductory sentence, added "The state 
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14-16-19. Interoperability. 


_. The governmental agency of this state which adopts,standards pursuant to Section, 18,[14-16-18 
NMSA. 1978] may. encourage and promote consistency and interoperability with similar require- 
ments adopted by other governmental agencies of this;and other states and the federal govern- 
ment and. nongovernmental persons interacting with governmental agencies of this state. If ap- 
propriate, those standards may specify differing levelscof standards from which governmental 
agencies of this state may choose.in implementing the,most, appropriate standard for a papiewlar 
application. 7 


History: Laws 2001, ch..131, §.19. held invalid, the invalidity does not affect other provisions 


Severability. - — Laws 2001, ch. 131, § 20 provided that or applications of the act which can be given effect with- 
if any provision of the Uniform Electronic Transactions out the invalid provision or application, and to this end 


Act or its application to any person or circumstance is the provisions of the act are severable. 


14-16-20. Electronic certifications, permits, registrations and licenses. . 


A governmental agency may provide by rule the manner by which an applicant may satisfy 
by electronic means all agency requirements relating to certifications, permits, registrations, and 
licenses including but not limited to obtaining, renewing, reactivating, and reinstating, a profes- 
sional or occupational certification, permit, registration or license. 


History: Laws 2013, ch. 30, § 2. . _IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 80 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N/M. Const., art. 


14-16-21. Electronic certifications, permits, registrations and licenses. 


A governmental agency may provide by rule the manner by which an applicant may satisfy by 
electronic means all agency requirements to obtain, renew, reactivate and reinstate a professional 
or occupational certification, permit, registration or license. 


History: Laws 2018, ch. 68, § 2. IV, § 23,-was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 68 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M, Const., art. 
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CHAPTER 15 


Administration of Government 


Art. 

1. Information and Communications Management, Repealed 
1A. Automated Data Processing, Repealed 
1B. Information and Communication Management, Repealed 
1C. Information Technology Management, Repealed 

2. Communications Division, Repealed 

3. Miscellaneous State Buildings Provisions, 15-3-1 to 15-3-36 
3A. Governor's Residence Advisory Commission, 15-3A-1 to 15-3A-3 
3B. Property Control, 15-3B-1 to 15-3B-22 

4, Federal Property and Commodities Division, Repealed 

5. Telecommunications Bureau, Repealed 


5A. Arts and Cultural District Act, 15-5A-1 to 15-5A-7 


6. Planning Division, Repealed 


7. Risk Management Division, 15-7-1 to 15-7-11 
8. Transportation Services, 15-8-1 to 15-8-11 


9. State Aircraft, 15-9-1 to 15-9-5 


10. Capitol Buildings Planning Commission, 15-10-1 to 15-10-2 


11. Building Services Division, Repealed . 


ARTICLE 1 


Information and Communications Management © 


(Repealed by Laws 1986, ch. 81, § 15 and Laws 1993, ch. 197, § 9.) 


15-1-1 to 15-1-13. Repealed. 


Repeals. — Pursuant to former 15-1-13 NMSA 1978, 
the Information and Communication Management Act, 
consisting of 15-1-1 to 15-1-8 and 15-1-10 to 15-1-13 
NMSA 1978, as enacted by Laws 1986, ch. 81, § 2, and 
Laws 1993, ch. 197, §§ 3 to 9, and as amended by Laws 
1989, ch. 191, § 1 and Laws 1993, ch. 197, §§ 1, 2, 12, 13, 
is repealed effective July 1, 1996. For provisions of the for- 


mer sections, see the 1995 NMSA 1978 on NMOneSource- 


.com. For present comparable provisions, see Chapter 15, 
Article 1C NMSA 1978. 


Laws 1994, ch. 66, § 1, compiled as 15-1-7.2 NMSA 1978, 
relating to DWI process and data standards research and 
planning, was deleted in 1999 as the section was tempo- 
rary.and had become obsolete. 

Laws 1986, ch. 81, § 15 repealed former 15-1-1 to 15-1- 
10 NMSA 1978, as enacted by Laws 1984, ch, 64, §§ 4 to 
13, the Information Systems Act, effective May 21, 1986. 

Recompilations. — Laws 1995, ch. 110, § 8 recompiled 
former 15-1-9 NMSA 1978, relating to public records, as 
14-3-15.1 NMSA 1978, effective July 1,:1995. 


ARTICLE 1A 


Automated Data Processing 


(Repealed by Laws 1984, ch. 64, § 26A.) 


15-1A-1 to 15-1A-17. Repealed. 


Repeals. — Laws 1984, ch. 64, § 26A, amended Laws 
1981, ch. 241, § 12, to repeal 15-1A-1 through 15-1A-17 
NMSA 1978. 
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15-1B-1 


ADMINISTRATION OF GOVERNMENT 


15-1C-5 


ARTICLE 1B 


Information and Communication Management 


(Repealed by Laws 1996, ch. 44, § 1.) 


15-1B-1 to 15-1B-9. Repealed. 


Repeals. — Laws 1996, ch. 44,°§ 9, repealed 15-1B-1, 


to 15-1B-9 NMSA 1978, as enacted by Laws 1996, ch, 44, 
§§ 1 to 8, 11 NMSA 1978, relating to the Information and 


Communication Management Act; effective July 1, 1998. 


) 


For present provisions, see 15-1C-1 NMSA 1978. 


ARTICLE 1C | 


Information Technology Management. 


Sec. 

15-1C-1. Repealed. 
15-1C-2. Repealed. 
15-1C-3. Repealed. 
15-1C-4. Repealed. 
15-1C-5. Repealed. 
15-1C-6. Repealed. 


15-1C-1. Repealed. 


Repeals. — Laws 2007, ch. 290, § 27 repealed 15- 
1C-1 NMSA 1978, as enacted by Laws 1999, ch. 16, § 1, 
the Information Technology Management Act, effective 


15-1C-2. Repealed. 


Repeals, — Laws 2007, ch. 290, § 27 repealed 15-1C-2 
NMSA 1978, as enacted by Laws 1999, ch. 16, § 2, relating 
to the Information Technology Management Act, effective 


4 


15-1C-3. Repealed, 


Repeals. — Laws 2007, ch. 290, § 27 repealed 15-1C-3 
NMSA 1978, as enacted by Laws 1999, ch. 16, § 3, relating 
to the Information Technology Management Act, effective 


15-1C-4, Repealed. 


Repeals. — Laws 2007, ch. 290, § 27 repealed 15-1C-4 
NMSA 1978, as enacted by Laws 1999, ch. 16, § 4, relating 
to the Information Technology Management Act, effective 
July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource.com. . For current law, see 
9-27-1 NMSA 1978. 


15-1C-5. Repealed. 


Repeals, — Laws 2007, ch. 290, § 27 repealed 15-1C-5 
NMSA 1978, as enacted by Laws 1999, ch. 16, § 5, relating 
to the Information Technology Management Act, effective 


Sec. 

15-1C-7, Repealed. 
15-1C-8, Repealed. 
15-1C-9. Repealed. ; 
15-1C-10. Repealed. 
15-1C-11,_ Repealed. 
15-1C-12." Repealed. 


July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource.com. For current law, see 
9-27-1 NMSA 1978. 


July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource. com. oh current law, see 
9-27-1 NMSA 1978. , 


July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource.com. For current law, see 
9-27-1 NMSA 1978. 


Compiler's notes. — Laws 2007, ch. 289, § 1 amended 


* this section and Laws 2007, ch. 290, § 27 repealed this 
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section. Laws 2007, ch. 289, § 1, effective June 15, 2007, 
changed the number of members to 17 and added Para- 
graphs (6)'and (7) of Subsection A. The section was set 
out as repealed by Laws 2007, ch. 290, § 27. See 12-1-8 
NMSA 1978, 


July 1, 2007. ‘For provisions of former section, see the 2006 
NMSA. 1978.0n NMOneSource.com. For burresth law, see 
9-27-1 NMSA: 1978. 
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15-1C-6 


15-1C-6. Repealed. 


Repeals. — Laws 2007, ch. 290, § 27 repealed 15-1C-6 
NMSA 1978, as enacted by Laws 1999, ch. 16, § 6, relating 
to the Information Technology Management Act, effective 


15-1C-7. Repealed. 


- Repeals. — Laws'2007, ch. 290, § 27:repealed 15-1C-7 
NMSA 1978, as enacted by Laws 1999, ch. 16, § 7, relating 
to the Information Technology Management Act, effective 


15-1C-8. Repealed. 


Repeals. — Laws 2007, ch. 290, § 27 repealed 15-1C-8 
NMSA 1978, as enacted by Laws 1999, ch. 16, § 8, relating 
to the Information Technology Management Act, effective 


15-1C-9. Repealed. 


Repeals. — Laws 2007, ch. 290, § 27 repealed 15-1C-9 
NMSA 1978, as enacted by Laws 1999, ch. 16, § 9, relating 
to the Information Technology Management Act, effective 


15-1C-10. Repealed. 


Repeals. — Laws 2007, ch. 290, § 27 repealed 15-1C- 
10 NMSA 1978, as enacted by Laws 1999, ch. 16, § 10, 
relating to the Information Technology Management Act, 


15-1C-11. Repealed. 


Repeals. — Laws 2007, ch. 290, § 27 Winealet 15-1C- 
11 NMSA 1978, as enacted by Laws 1999, ch. 16, § 11, 
relating to the Information Technology Management Act, 


15-1C-12. Repealed. 


Repeals. — Laws 2007, ch. 290, § 27 repealed 15-1C- 
12 NMSA 1978, as enacted by Laws 2003, ch. 49, § 9 
and Laws 2003, ch. 308, § 9, relating to the Information 


Technology Management Act, effective July 1, 2007. For . 


COMMUNICATIONS DIVISION 15-2-1 


July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource.com. For current law, see 
9-27-1 NMSA 1978. 


July1, 2007. For provisions of former section} see the 2006 
NMSA 1978 on NMOneSource.com. 


July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource.com. For current law, see 
9-27-1 NMSA 1978. 


July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource.com. For current law, see 
9-27-1 NMSA 1978. 


effective July 1, 2007. For provisions of former section, see 
the 2006 NMSA 1978 on NMOneSource.com. For current 
law, see 9-27-1 NMSA 1978. 


effective July 1, 2007. For provisions of former section, see 
the 2006 NMSA 1978 on NMOneSource.com. For current 
law, see 9-27-1 NMSA 1978. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. For current law, see 9-27-1 NMSA 
1978. 


ARTICLE 2 


Communications Division 


Sec. 

15-2-1. Recompiled. 
15-2-2. Recompiled. 
15-2-2.1. Recompiled. 
15-2-3. Recompiled. 


15-2-1. Recompiled. . 


Recompilations. — Laws 2009, ch. 146, § 10 recom- 
piled 15-2-1 NMSA 1978, relating to telecommunications 
services, as 9-27-13 NMSA 1978, effective June 19, 2009. 


Sec. 

15-2-4. Recompiled. 
15-2-5. Recompiled. 
15-2-6, 15-2-7. Repealed. 
15-2-8. Recompiled. 
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15-2-2 ADMINISTRATION OF GOVERNMENT 15-2-8 


15-2-2. Recompiled. 
Recompilations. — Laws 2009, ch. 146, § 10 recom- 


piled 15-2-2. NMSA 1978, relating to radio communica- 
tions, as 9-27-14 NMSA 1978, effective June 19, 2009. 


15-2-2.1. Recompiled. 


Recompilations. — Laws 2009, ch. 146, § 10 recom- 
piled 15-2-2.1 NMSA 1978, relating to lease of radio 


15-2-3. Recompiled. 
Recompilations. — Laws 2009, ch. 146, § 10 recom- 


piled 15-2-3 NMSA 1978, relating to services charges, as 
9-27-16 NMSA 1978, effective June 19, 2009. 


15-2-4. Recompiled. 


Recompilations. — Laws 2009, ch. 146, § 10 recom- 
piled 15-2-4 NMSA 1978, relating to exclusion from 


15-2-5. Recompiled. 


Recompilations. — Laws 2009, ch. 146, § 10 recom- 
piled 15-2-5 NMSA 1978, relating to property transfer, as 
9-27-18 NMSA 1978, effective June 19, 2009. 


15-2-6, 15-2-7. Repealed. 


Repeals. — Laws 1986, ch. 81, § 15 repealed former 15- 
2-6 and 15-2-7 NMSA 1978 as amended by Laws 1978, 


15-2-8. Recompiled. 


Recompilations. — Laws 2009, ch. 146, § 10 recom- 
piled 15-2-8 NMSA 1978, relating to transfer of property, 


communications network, as 9-27-15 NMSA 1978, effec- 
tive June 19, pei 


jurisdiction, as 9-27-17 NMSA 1978, effective June 19, 
2009. 


ch. 124, § 8 and Laws 1980, ch; 151, § 14 relating to radio 
equipment amortization, effective May 21, 1986. 


custody and control, as 9-27-19 NMSA 1978, effective 
June 19, 2009. 


ARTICLE 3 


Miscellaneous State Buildings Provisions 


3-1. Recompiled. 

3-2, Recompiled. 

3-3. Repealed. 

3-4, Purpose of act. 

-3-5. Penitentiary property transferred. 

3-6. Lease of former penitentiary land. 

-3-6.1. State penitentiary; lease for motion pictures. 

-3-7 to 15-83-10. Repealed. 

-3-11 to 15-3-12. Recompiled. 

-3-12.1, Water conservation devices; state government 
building. 

15-3-13. Recompiled. 

15-3-13.1 to 15-3-13.7, Repealed. 

15-3-13.8. Repealed. 

15-3-14, 15-3-15. Recompiled. 

15-3-16. Repealed. 

15-3-17, Park system near capitol grounds. 


Sec. 

15-38-18. Repealed. 

15-3-19, Recompiled: 

15-3-20, 15-3-21. Repealed. 

15-3-22, 15-3-23. Recompiled. 

15-3-23.1, Repealed. 

15-3-23.2, Recompiled. 

15-3-23.3. Repealed. 

15-3-24. Recompiled. 

15-3-24,1. Capital projects fund; created. 

15-3-24.2. Recompiled. 

15-3-25 to 15-3-30. Repealed. 

15-3-31 to 15-3-33. Repealed. | 

15-3-34, Public buildings; flag display. 

15-3-35., Lease-purchase agreements; approval of legisla- 
ture, 

15-3-36, Energy efficiency standards for public buildings. 


\ 
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15-3-1 MISCELLANEOUS STATE BUILDINGS PROVISIONS 15-3-6 
15-3-1. Recompiled. 


Recompilations. — Laws 2001, ch. 319, § 3 recom- property, control division, as 15-3B-3 NMSA 1978, effec- 
piled 15-3-1 NMSA 1978, relating to the creation of the tive July 1, 2001, 


15-3-2. Recompiled. 


Recompilations. — Laws 2001, ch. 319, § 4 recom- ch. 319, § 4 amended and recompiled the section as 15- 
piled 15-3-2 NMSA 1978, relating to the duties of the divi- 38B-4 NMSA 1978. See 12-1-8 NMSA 1978. Also see notes 
sion and federal funds, as 15-8B-4: NMSA 1978, effective following 15-3B-4 NMSA 1978 for text of Laws 2001, ch. 
July 1, 2001. 293, § 1. 


Compiler's notes. — Laws 2001, ch. 293, § 1 would 
have amended 15-3-2 NMSA 1978; however, Laws 2001, 


15-3-3. Repealed. 


Repeals. — Laws 1983, ch. 301, § 84, repealed 15-3-3 
NMSA 1978, relating to construction of references to the 
capitol custodian, effective July 1, 1983. 


15-3-4. Purpose of act. 


It is the purpose of this act [15-3-4, 15-3-5 NMSA 1978] to set aside a permanent area and inte- 
grated site for future use. 


History: 1953 Comp.,, § 6-1-19, enacted by Laws 1957, 
ch, 92, § 1. 


15-3-5. Penitentiary property transferred. 


The remaining property on Cordova road held in the name of the New Mexico state penitentiary, 
including the former site of the New Mexico state penitentiary, is hereby transferred to the facili- 
ties management division of the general services department. The land shall be held in the name 
of the state of New Mexico. | 


History: 1953 Comp., § 6-1-20, enacted by Laws 1957, general services department to the facilities management 
ch, 92, § 2; 1977, ch. 247, § 59; 1983, ch. 301, § 46; 2013, division; and deleted "property control" and added "facili- 
ch, 115, § 12. ties management" before "division". 


The 2013 amendment, effective June 14, 2013, 
changed the name of the property control division of the 


15-3-6. Lease of former penitentiary land. 


The facilities management division of the general services department may execute on behalf of 
the state of New Mexico as lessor, from time to time, agreements of lease of all or any part of the 
real property on Cordova road in Santa Fe, New Mexico formerly held in the name of the peniten- 
tiary of New Mexico and now administered by the division to such persons on such:terms and con- 
ditions and for such consideration as the division determines in the exercise of its discretion to. be 
advantageous to the state of New Mexico; but no such agreement of lease shall provide for a term 
of more than five years from the date thereof unless first approved by the state board of finance. 


History: 1953 Comp., § 6-1-22, enacted by Laws 1959, general services department to the facilities management 
ch, 174, § 2; 1977, ch. 247, § 60; 1983, ch. 801, § 47; 20138, division; and deleted "property control" and added "facili- 
ch. 115, § 18. : ties management" before "division". 


The 2018 amendment, effective June 14, 2013, 
changed the name of the property control division of the 
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15-3-6.1 ADMINISTRATION OF GOVERNMENT 15-3-13.8 


15-3-6.1. State penitentiary; lease for motion pictures. 


The corrections department, the facilities management division of the general services depart- 
ment and the New Mexico film division of the economic development department shall enter into 
a joint powers agreement to make the old state penitentiary at Santa Fe available for use by the 
motion picture industry. The property and structures that fall within the existing security perim- 
eter fence at the old state penitentiary at Santa Fe and any building not used by the corrections 
department that is within three hundred yards of the outside of the security perimeter fence of the 
old state penitentiary at Santa Fe shall be made available for lease at reasonable market rates to 
the motion picture industry for economic development. 


History: Laws 2001, ch. 195, § 1; 2013, ch. 115, § 14, general services department to the facilities management 


Cross references. — For the Joint Powers Agreements division; and deleted "property control" and added "facili- 
Act, see 11-1-1 NMSA 1978. ties management" before "division". 


The 20138 amendment, effective June 14, 20138, 
changed the name of the property control division of the 


15-3-7 to 15-3-10. Repealed. 


Repeals. — Laws 2001, ch. 319, § 23 repealed 15-3-7, handicapped and purchase and acquisition of land, effec- 
15-3-8, 15-3-9 and 15-3-10, as enacted by Laws 1975, ch. tive July 1, 2001. For provisions of former sections, see the 
10, §§ 1 and 2 and Laws 1968, ch. 43, §§ 3 and 4, relating _ 2000 NMSA 1978 on NMOneSource.com. 
to prohibition of buildings not meeting standards for the 


15-3-11 to 15-38-12. Recompiled. | 
Recompilations. — Laws 2001, ch. 319, § 6 recompiled Laws 2001, ch. 319, § 19 recompiled 15-3-11.2 NMSA 


15-3-11 NMSA 1978, relating to building, remodeling and 1978, relating to building use fees, as 15-3B-19 NMSA 
leasing, as 15-3B-6 NMSA 1978, effective July 1, 2001. 1978, effective July 1, 2001. 

Laws 2001, ch. 319, § 18 recompiled 15-3-11.1. NMSA Laws 2001, ch. 319, § 12 recompiled 15-3-12 NMSA 
1978, relating to the public buildings repair fund, as 15- 1978, relating to feasibility studies of energy sources, as 


3B-18 NMSA 1978, effective July 1, 2001, 15-3B-12 NMSA 1978, effective July 1, 2001. 


15-3-12.1. Water conservation devices; state government building. 


The construction of new state government buildings shall provide for water conservation de- 
vices, including flow-limiting faucets in lavatories and other water dispensing facilities, 


History: Laws 1995, ch. 73, § 1. 


15-3-13. Recompiled. 


Recompilations. — Laws 2001, ch. 319, § 5 recompiled 
15-3-13 NMSA 1978, relating to duties of the staff archi- 
tect, as 15-3B-5 NMSA 1978, effective July 1,2001,. ~ 


15-3-13.1 to 15-3-13.7. Repealed. 


Repeals, — Laws 1984, ch. 65, § 175 repealed 15-3- engineering. ogiraans: on state capital projects, effective 


13.1 through 15-3-13.7 NMSA 1978, as enacted by Laws November 1, 1984. For present comparable provisions, see 
1983, :ch. 12;)§§ 1 through 7, relating to architect and 18-1-119 through 13-1-124 NMSA 1978. 


15-3-13.8. Repealed. 


Repeals, — Laws 2001, ch, 319, § 28 repealed 15-3-13.8 For provisions of former section, see the 2000 NMSA 1978 
NMSA 1978, as enacted by Laws 1984, ch. 64 § 19, relat- on NMOneSource.com. 
ing to the architect rate schedule, effective July 1, 2001. 
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15-3-14 


15-3-14, 15-3-15. Recompiled. 


Recompilations. — Laws 2001, ch. 319, §§ 7 and 14 re- 
compiled 15-3-14 and 15-3-15 NMSA 1978, as 15-3B-7 and 
15-3B-14 NMSA 1978, respectively, effective July 1, 2001. 


15-3-16. Repealed. 


Repeals, — Laws 2001, ch. 319, § 23 repealed 15-3-16 
NMSA 1978, as enacted by Laws 1968, ch. 48 § 10, relat- 
ing to negotiating grants and loans, effective July 1, 2001. 


MISCELLANEOUS STATE BUILDINGS PROVISIONS 


15-3-23.1 


For provisions of former section, see the 2000 NMSA 1978 
on NMOneSource.com. 


15-3-17. [Park system near capitol grounds. ] 


The regulation and control of the flow of water in the Santa Fe river, the prevention of pollution 
thereof, the preservation of the trees and other growth along the shores of said stream, from the 
Denver & Rio Grande railroad bridge to the Canon Road bridge on Palace avenue, within the city 
of Santa Fe, and a comprehensive and systematic development of such portion of said river and 
its banks as a park system, are hereby declared to be proper objects of state encouragement and 
support, as tending to improve the capital city of the state and the capitol buildings and grounds. 


History: Laws 1929, ch. 15, § 1; C.S. 1929, § 134-1206; 
1941 Comp., § 6-213; 1953 Comp., § 6-1-18. 


15-3-18. Repealed. 


Repeals. — Laws 1978, ch. 209, § 3, repealed 6-2-24.1, 
1953 Comp. [15-3-18 NMSA 1978], relating to the creation 
of the state capitol improvement fund, and providing that 
any balances remaining in the state capitol improvement 


15-3-19. Recompiled. 


Recompilations. — Laws 2001, ch. 319, § 13 recom- 
piled 15-3-19 NMSA 1978, relating to parking facilities, as 
15-8B-13 NMSA 1978, effective July 1, 2001. 


15-3-20, 15-3-21. Repealed. 


Repeals. — Laws 2001, ch. 319, § 23 repealed 15-3-20 
and 15-38-21 NMSA 1978, as enacted by Laws 1977, ch. 
360, § 2 and Laws 1972, ch. 74, § 1, relating to approval 


15-3-22, 15-3-23. Recompiled. 


Recompilations. — Laws 2001, ch 319, §§ 2 and 16 
recompiled 15-3-22 and 15-3-23 NMSA 1978, as 15-3B-2 
and 15-3B-16 NMSA 1978, effective July 1, 2001. 


15-3-23.1. Repealed. 


Repeals. — Laws 2001, ch. 319, § 23 repealed 15-3-23.1 
NMSA 1978, as enacted by Laws 1980, ch. 11 § 1, relating 
to the capital outlay project reserve fund, effective July 1, 


fund are to be transferred to the long-term lease guaran- 
tee fund. For provisions relating to the long-term lease 
guarantee fund, see 15-3B-6 and 15-3B-7 NMSA 1978. 


by staff architect and the short title, effective July 1, 2001. 
For provisions of former sections, see the 2000 NMSA 
1978 on NMOneSource.com. 


2001. For provisions of former section, see the 2000 NMSA 
1978 on NMOneSource.com.. 
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15-3-23.2 ' -ADMINISTRATION OF GOVERNMENT 15-3-33 


15-3-23.2. Recompiled. lige 


Recompilations. — Laws 2001, ch. 319, § 11 recom- 
piled 15-3-23.2 NMSA 1978, relating to a contingency 
limitation, as 15-3B-11 NMSA 1978, effective July 1, 2001. 


15-3-23.3. Repealed. nee TR are 


Repeals. — Laws 2001, ch. 319, § 23 repealed 15-3-23.3 2001. For provisions of the former section, see the 2000 
NMSA 1978, as enacted by Laws 1980, ch. 10, § 1, relating NMSA 1978 on NMOneSource.com. 
to a fee schedule for state police facilities, effective July 1, 


15-3-24. Recompiled. 


Recompilations. — Laws 2001, ch. 319, § 17 recom- repair fund, as 15-3B-17 NMSA 1978, effective Talk vb 
piled 15-3-24 NMSA 1978, relating to the capitol buildings 2001.. 


15-3-24.1. Capital projects fund; created. 


A. There is created in the state treasury the "capital projects fund" from which ‘appropriations 
for specific projects and programs shall be made: The state treasurer shall deposit in this fund all 
amounts specifically appropriated to this fund and all governmental grants designated to or au- 
thorized for deposit in this fund. 

B. Fifty-six million nine hundred forty-two thousand three hundred seventy-one dollars 
($56,942,371) is appropriated from the general fund to the capital projects fund created in Subsec- 
tion A of this section for expenditure in the seventy-seventh through eightieth fiscal years. In the 
event that general fund revenues and balances, including all other transfers to the general fund 
authorized by law, are insufficient to meet the level of this appropriation, an amount not to'exceed 
this amount is authorized by the legislature to be expended from the general fund operating re- 
serve pursuant to Section 6-4-2.1 NMSA 1978. 


History: Laws 1989, ch. 315, § 1. conditions for the reversion of unexpended cash balances 
Appropriations. — Laws 2009, ch. 128, §§ 1 through of capital outlay projects approved by the legislature in 
556, effective April 7, 2009, reauthorized and reappropri- prior years and funded by the severance tax bonding fund, 


ated balances, expanded or changed purposes, extended general fund and capital projects fund, 
expenditure periods, changed agencies and established t iy 


15-3-24.2. Recompiled. 


Recompilations. — Laws 2001, ch. 319, § 20 recom- control reserve fund, as 15-3B-20 NMSA 1978, oftective 
piled 15-3-24.2 NMSA 1978, relating to the property July 1, 2001. 


15-3-25 to 15-83-30. Repealed. 


Repeals. — Laws 1994, ch. 119, § 15 repealed 15-3-25 contingent fund and penalties for use of state vehicles for 
to 15-3-30 NMSA 1978, as enacted by Laws 1925, ch. 98, pleasure, effective May 18, 1994. For former sections, see 
§§ 1-8, Laws 1933, ch. 100, § 8 and Laws 1968, ch. 43, § the 1993 NMSA 1978 on NMOneSource. com. For present 
11, relating to the state motor pool, purchase or lease of comparable provisions, see 15-8-1 to 15-8-11 and 66-3-28 
motor vehicles with state funds, excepted vehicles, iden- NMSA 1978, 


tification marks on state-owned vehicles, the governor's 


15-3-31 to 15-3-33. Repealed. 


Repeals. — Laws 2001, ch. 319, § 23 repealed 15-3- _ title and a fee schedule, effective July 1, 2001. For pro- 
31, 15-3-32 and 15-3-338 NMSA 1978, as enacted by Laws visions of former.sections, see the 2000 NMSA 1978.on 
1968, ch. 43, § 12, Laws 1971, ch. 285, § 1 and Laws 1980, NMOneSource.com. 


ch. 10, § 1, relating to the aircraft control center, a short 
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15-3-34 MISCELLANEOUS STATE BUILDINGS PROVISIONS 15-3-36 


15-3-34, Public buildings; flag display. 


The prisoner of war and missing in action flag shall be displayed on legal public holidays in New 
Mexico at all public buildings with flagpoles owned by the state in accordance with rules adopted 
by the veterans' services, department. 


4 


History: Laws 1991, ch. 39, § 1; 2001, ch. 319, § 21; The 2001 amendment; effective July .1, 2001, sub- 


2004, ch. 19, § 23. stituted "New Mexico veterans' service commission" for 
The 2004 amendment’ effective May 19, 2004, _ "general service department" and made a stylistic change. 


amended this section to change "veterans' service com- 
mission" to "veterans' services department". 


15-3-35. Lease-purchase agreements; approval of legislature. — 


A. A financing agreement’ under which a state agency is to occupy a building or other real 
property and that contains an option to purchase for a price that is reduced according to the lease 
payments made is subject to the following criteria: 

(1) the agreement shall not become effective until it has been ratified and approved by the 
legislature; and 

(2) if the state agency is subject to the jurisdiction of the facilities management division 
of the general services department pursuant to the Property Control Act [Chapter 15, Article 3B 
NMSA 1978], the agreement shall provide that, if the real property is purchased, title to the real 
property shall be issued in the name of the facilities management division. 

B. Legislative ratification and approval of an agreement pursuant to Subsection A of this sec- 
tion shall not create a legal obligation for the state agency to continue the lease from year to year 
or to purchase the real property. 

C. As used inthis section, "state agency" means the state or any of its branches, agencies, 
departments, boards, instrumentalities or institutions, but "state agency" does not include state 
educational institutions or state-chartered charter schools. ad 


History: Laws 2007, ch. 184, § 1; 2013, ch. 115, § 15. general services department to the facilities management 
Cross references, — For lease purchase agreements, division;,and in Paragraph (2) of Subsection A, deleted 
see N.M. Const., Art IX, § 8. "property control" and added "facilities management" be- 


The 2013 amendment, effective June 14, 2013, fore "division". 
changed the name of the property control division of the 


15-3-36. Energy effcioney 5 standards for public Pullen es 


A. As used in this section: 
(1) ‘department,’ means the energy, minerals and natural resources department; 
(2) "new building" means a building to be constructed that is designed with a square foot- 
age of three thousand or more square feet; 
(3) "selected building addition" means an addition to a building that increases the square 
footage of the building by three thousand or more square feet; and 
(4) "selected building renovation" means a renovation of a muniding that includes upgrade 
or replacement of at least two of the following: 
(a) heating, ventilation and air conditioning systems; 
(b) electrical systems, including lighting systems; and 
(c) the components that separate the interior and the exterior environments of a 
building and serve.to protect the indoor environment and facilitate climate control. 

B. Except as provided in Subsection C of this section, a new building, selected building addi- 
tion or selected building renovation that is financed to any extent with legislative appropriations 
of state general fund revenues, severance tax bond proceeds, supplemental severance tax bond 
proceeds or state general obligation bond proceeds:shall be designed and ‘constructed to attain the 
energy star qualification of the United States.environmental protection agency, or an alternative, 
equivalent standard specified by rule of the department. 
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C. The requirements of this section do not apply to: ; 

(1) anew building, a selected building addition or a selected building reuaeauod for which 
the initial legislative appropriation is made prior to January 1, 2011; 

(2) anew building, a selected building addition or a selected building renovation for which, 
in the department's opinion, substantial design expenditures have been made prior to July 1, 2010; 

(3) aselected building addition to an existing building or a selected building renovation to 
an existing building if the existing building is listed in the state register of cultural properties of 
the national register of historic places; or 

(4) anew building, selected building addition or selected building renovation if the depart- 
ment determines that the costs of compliance with the requirements of this section would exceed 
the estimated life-cycle savings of the building, addition or renovation. 


History: Laws 2010, ch. 73, § 1. | Effective dates. — Laws 2010, ch. 73 contained no ef: 


Cross references, — For the energy, minerals and nat- fective date provision, but, pursuant to N.M. Const., art. 
ural resources department, see 9-5A-3 NMSA 1978. IV, § 23, was effective May 19, 2010, 90 days after the ad- 


journment of the legislature. 


ARTICLE 3A 
Governor's Residence AONAS ORY Commission 
Sec. Sec. 
15-3A-1. Governor's residence advisory commission; 15-3A-2. Duties and powers. 


created. 15-3A-3. Trust fund created. 


15-3A-1. Governor's residence advisory commission; created. 


A. There is created the "governor's residence advisory commission" which shall be administra- 
tively attached to the general services department. 

B. . The commission shall consist of five members selected as follows: 

-. (1) the governor or his designee; 

(2) the secretary of general services or his designee; and 

(3) three members appointed by the governor from a list.of names submitted by the gov- 
ernor's mansion foundation, a nonprofit, charitable corporation of this state. The chairman of the 
commission shall be elected annually from among the commission membership. 

C. Appointed members shall serve for terms of four years each and vacancies in any appointed 
member's seat shall be filled for the remainder of the unexpired term in the same manner as the 
original appointment was made. | 

D, Appointed members shall receive no compensation but shall be paid per diem and mileage 
as provided for nonsalaried officers in the Per Diem and Mileage Act [10-8-1 NMSA 1978]. 


History: Laws 1989, ch. 368, § 1. 


15-3A-2. Duties and powers. 


A. The governor's residence advisory commission shall: 

(1) plan, assemble, dispose and acquire furnishings, art, landscaping materials and plants 
and other decorations for the public areas of the official residence of the governor; 

(2). monitor and report on the status of maintenance of the governor's residence and rec- 
ommend to the general services department and to the legislature actions necessary to repair, 
maintain and renovate the residence; 

(3) conduct a detailed inventory at the beginning of each governor's term and annually 
prepare and submit to the legislature, the governor and the general services department a writ- 
ten inventory of and a statement on the condition of these public furnishings, art decorations and 
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other items of the residence, as well as a written statement on the condition of the residence as a 
whole; and 

(4) develop statewide interest in the residence and effect such measures as will enhance 
the governor's ability to provide appropriate hospitality to the visitors of the residence. 

B. .The commission may: 

(1) utilize the assistance of individuals, the general services department, other state agen- 
cies and nonprofit charitable corporations in carrying out its duties; 

(2) accept on behalf of the state from any private or other public sources, money, gifts, do- 
nations and bequests for use by the commission in carrying out its duties; and 

(3) enter into public promotions of its endeavors and publish such materials as it deems 
appropriate to promote the purposes of the commission. ° 


History: Laws 1989, ch. 363, § 2. 


15-3A-3. Trust fund created. 


There is created in the state treasury a permanent trust fund which shall be known as the "gov- 
ernor's residence preservation fund". The fund shall consist of all gifts, donations and bequests of 
money to the governor's residence advisory commission as well as any appropriations made to the 
commission. Earnings from the investment of the fund shall be credited to the fund. Expenditure 
of the fund shall be only for the purposes for which the commission was created and shall be paid 
to the commission upon vouchers signed by the chairman of the commission and warrants issued 
by the secretary of finance and administration. 


History: Laws 1989, ch. 363, § 3. 


ARTICLE 3B 
Property Control 

Sec. Sec. 
15-8B-1, Short title. . . 15-3B-18. Parking facilities required for state buildings; 
15-3B-2. Definitions. _ standards. 
15-3B-3. Facilities management division; creation; direc- 15-3B-14. Concessions. 

tor, 15-3B-15,. Maintenance charges; credited to. agency oper- 
15-3B-4. Division; duties; federal funds, ating budget. 
15-8B-5. Position of staff architect created; duties and 15-3B-16. Capital program; fund created; allocation and 

responsibilities. expenditure for capital outlay. 
15-8B-6. Building and remodeling. 15-3B-17. Capitol buildings repair fund; creation; expen- 
15-3B-7. Lease of land or buildings for private use. ditures. 
15-3B-7.1, State buildings; use in motion pictures. ’ 15-8B-18. Public buildings repair fund; created; expendi- 
15-3B-8. Acquisition of land. tures. 
15-3B-9. Lease of New Mexico finance authority prop- 15-3B-19. Building use fees; transfers to fund. 

erty; maintenance and repair. 15-3B-20. Property control reserve fund; created; pur- 
15-3B-10. Capital projects; administrative fees. pose. ° 
15-3B-11. Capital projects; contingency limitation, . 15-8B-21. Health and human services office building. 


15-3B-12. Feasibility study of energy sources. -15-8B-22. Public facilities; naming; prohibition; excep- 
tions. 


15-3B-1. Short title. 
Chapter 15, Article 3B NMSA 1978 may be cited as the "Property Control Act". 


1 


History: 1978 Comp., § 15-3B-1, enacted by Laws Effective dates. — Laws 2001, ch. 319 § 24 made the 
2001, ch. 319, § 1. act effective July 1, 2001, 
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15-3B-2. Definitions. ° 


As used in the Property Control Act: 

A. "capital outlay project" means the acquisition, iaob denen alteration or scaniesianaidea of 
assets of a long-term character that are intended to continue to be held or used, including land, 
buildings, machinery, furniture and equipment.) A capital gublay baaiect’ includes all Brepeeed 
expenditures related to the entire undertaking;»,., 

B. "department" means the general.services department; - / 

C. "director" means the director of the division; gat Dit 

D. "division" means the facilities management division of the department; 

E. "jurisdiction" means all state buildings and land-except those under the control and man- 
agement of the state armory board, the border authority, the cultural affairs department, the state 
fair commission, the department of game and fish, the department of ‘transportation, the com- 
missioner of public lands, the state parks division of the energy, minerals and natural resources 
department, the state institutions of higher learning, regional education cooperatives, the New 
Mexico school for the deaf, the New Mexico school for the blind and visually impaired, the judicial 
branch, the legislative branch, property acquired by the economic development department pursu- 
ant to the Statewide Economic Development Finance Act [Chapter 6, Article 25 NMSA 1978] and 
property acquired by the public school facilities authority pursuant to the Public School Capital 
Outlay Act [Chapter 22, Article 24 NMSA 1978]; and 

F. "secretary" means the secretary of general services. 


History: 1953 Comp., § 6-2-43, enacted by Laws subsection "property acquired by the public school facili- 
1972, ch. 74, § 2; 1978 Comp., § 15-3-22, recompiled ties authority pursuant to the Public School Capital Out- 
and amended as 1978 Comp., § 15-3B-2 by Laws 2001, lay Act; and". 
ch, 319, § 2; 2003, ch. 349, § 24; 2004, ch. 125, § 4; 2009, The 2003 amendment, effective June 20, 2003, in Sub- 
ch, 45, § 1; 2013, ch. 115, § 16. section E, added "and property acquired by the economic 

The 2013 amendment, effective June 14, 2013, development department pursuant to the Statewide Eco- 
changed the name of the property control division of the » nomic Development Finance Act" at the end. 
general services department to the facilities management The 2001 amendment, effective July, 1 2001, recom- 
division; and in Subsection D, deleted "property control" piled former 15-3-22 NMSA 1978 as this section; substi- 
and added "facilities management" before "division" tuted "Property Control" for "Capital Program".in the 

The 2009 amendment, effective June 19, 2009, in Sub- preliminary language; in Subsection A, deleted "but not 
section E, exempted the border authority and regional limited to" following "building", deleted "but excluding 
education cooperatives. projects or programs for the construction, improvement 

The 2004 amendment, ' effective May 19, 2004, or maintenance of highways and bridges under the super- 
amended Subsection E to change the name of the state vision of the state highway commission" following "and 
highway and transportation department to the depart- equipment"; and added Subsections B, C, D, E and F. 


ment of transportation and added at the end of the 


15-3B-3. Facilities management division; creation; director. 


The "facilities management division" is created within the department. The director shall be 
appointed by the secretary with the governor's consent. 


History: 1953 Comp., § 6-2-25, enacted by Laws 1968, ANNOTATIONS 
Pains saps a naive eh heaoaete i oe Title of act. — The title of Laws 1968, ch. 43, did not 
Comp. § 15-3B-3 by Laws 2001, ch. 319, § 3; 2018, ch. _—_Yiolate NM. Const., art. IV, § 16. 1967-68 Op. Att'y Gen. 
115, § 17. techs 

The 2018 amendment, Wrens June 14, 2013, Binding on judiciary. — The provisions of Laws 1968, 
changed the name of the property control division of the ch. 43 (compiled as 15-3-1 (now 15-3B-3 NMSA 1978), 
general services department to the facilities management 15-3-9 (repealed) to 15-3-11 (now 154B-6 NMSA 1978), 
division; in the title of the section, deleted "property con- 15-3-14 (now 15-3B-7 NMSA 1978) to 15-3-16 (repealed), 
trol" and added "facilities management" before "division", and 453-31 (repealed) NMSA 1978) and the rules promul- 
and deleted "property control" and added "facilities parte gated thereunder, are binding on the judicial branch un- 
agement" before. "division"... less the supreme court determines that such compliance 

The 2001 amendment, effective July, 1, 2001, recom- would unreasonably impede or impair the functions of the 
piled former 15- 3-1 NMSA 1978, as this section; deleted judiciary. 1967-68 Op. Att'y Gen. No. 68-64. 
"general services" preceding "department", deleted "of the Am. Jur. 2d, A.L.R. and C.J.S. references, — 81A 
division" following "director" and deleted "of general ser- C.J.S. States § 141. 


vices" following "secretary". 
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15-3B-4. Division; duties; federal funds. 


A. The division shall: 

(1) assign the use or occupancy of state buildings and lands under its jurisdiction to the 
state agency or political subdivision that may make the best and highest beneficial use of the 
property; | 

(2) regulate the use or occupancy of buildings and real property under its jurisdiction and 
make reasonable requirements for the continuation of that use or occupancy; 

(3) establish space standards for buildings under its jurisdiction; 

(4) have custody of all maps, deeds, plats, plans, specifications, contracts, books and other 
papers connected with state buildings under its jurisdiction; 

(5) secure copies of all documents of title to all real property under its jurisdiction held in 
the name of the state or for the use of the state, and index those documents so that the status of 
real property held by the state under its jurisdiction can be readily ascertained; 

(6) control the lease or rental of space in private buildings by state executive agencies 
other than the state land office, including inspection for code compliance and life and safety issues, 
The director may act as lessee on behalf of a state agency if the division determines it is in the best 
interest of the state; 

(7) make rules for the conduct of all persons in and about buildings and grounds under 
its jurisdiction necessary and proper for the safety, care and preservation of the buildings and 
grounds and for the safety and convenience of the persons while they are in and about the build- 
ings and grounds; 

(8) have the power to sell state buildings and real property under its jurisdiction in ac- 
cordance with Sections 13-6-2 and 18-6-8 NMSA 1978. Any such sale shall be by quitclaim deed; 

(9). have the power to purchase title insurance or a title opinion in conjunction bey the 
sale of state buildings or land; 

(10) have the power to enter into contracts for the improvement, alteration and recon- 
struction of the state buildings under its jurisdiction, including the governor's residence, and for 
the design and construction of additional buildings, to the extent funds are available; 

(11) develop long-range programs for the continuing preservation and repair of buildings 
and improvements and for beautification of grounds and premises under its jurisdiction; 

(12) conduct continuing review and analysis of requirements for additional structures and 
facilities to house state agencies; 

(18) ensure that on-site inspections of capital projects are conducted to verify that con- 
struction specifications are being met; and 

(14) receive gifts, grants and donations from the federal government or other sources for 
the public buildings repair fund. 

B. The provisions of this section are subject to federal law or rules if the buildings or property 
was purchased with federal funds. 

C. The division and a state agency or institution that controls property exempt from the ju- 
risdiction of the division may enter into a joint powers agreement pursuant to the Joint Powers 
Agreements Act [11-1-1 NMSA 1978] giving the division the power to exercise control of the prop- 
erty as specified in the agreement. 


History: 1953 Comp., § 6-2-26, enacted by Laws 1968, —_ the end of fiscal year 2011 and to extend the time for re- 
ch. 48, § 2; 1971, ch. 285, § 2; 1973, ch. 209, § 1; 1977, ch. version of unexpended or unencumbered balances from 
247, § 69; 1977, ch. 385, § 14; repealed and new by Laws the end of fiscal year 2009 to the end of fiscal year 2011; 
1978, ch, 166, § 14; 1980, ch. 151, § 16; 2001, ch. 293, § and to delete former Subsection B, which appropriated one 
1; 1978 Comp., § 15-3-2, recompiled and amended as million dollars from the general fund to the property con- 
1978 Comp., § 15-3B-4 by Laws 2001, ch. 319, § 4. * trol division for expenditure in fiscal years 2007 through 

Cross references. — For transfer of control of state li- 2009 for a New Mexico state police crime laboratory. 
brary building. to legislative council, see 2-3-6 NMSA 1978. 2001 amendments. — Laws 2001, ch. 319, § 4, effec- 

For service of director on architect, engineering, and tive July 1, 2001, recompiling former 15-3-2 NMSA 1978 
land surveyor selection committee, see 13-1-121 NMSA as this section; substituting "The division shall" for "The 
1978. director of the property control division shall" in the in- 

Laws 2009, ch. 114, § 6, effective April 6, 2009, troductory language of Subsection A; deleting the for- 
amended Laws 2007, ch. 64, § 6 to extend the period. for mer first.sentence regarding the exceptions to the con- 
expenditure of funds from the end of fiscal year 2009 to trol of the director in Paragraph A(1), substituting "its 
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jurisdiction" for "his control" in Paragraphs A(1), (2), (5), 
(8), and (10); inserting Paragraph A(3) and redesignating 
the remaining paragraphs accordingly; substituting "un- 
der its jurisdiction" for "over which he exercises control" 
in Paragraph A(4); deleting former Paragraphs A(6) and 
(7), relating to control of buildings within the city of Santa 
Fe, and redesignating the remaining paragraphs accord- 
ingly; adding the language beginning "including inspec- 
tion for code compliance" to the end of present Paragraph 
A(6); inserting "under its jurisdiction" in Paragraph A(7); 


substituting "governor's residence" for "executive man- | 


sion" in Paragraph A(10); adding Paragraphs’A(11) to (14) 

and Subsection C, was approved April 5, 2001. Laws 2001, 

ch, 293, § 1, effective June 15, 2001, provides: 
"15-3-2. Director of division; duties; federal funds. 


A. The director of the property control division of the ° 


general services department shall: 

"(1) have control over all state buildings and lands ex- 
cept those under the control and management of the state 
highway and transportation department [department of 
transportation]; the state fair commission; state ‘institu- 
tions/of higher learning; regional education cooperatives; 
the New Mexico school for the deaf; the New Mexico 
school for the visually handicapped; the supreme court; 
the commissioner of public lands; the state armory board, 
in accordance with Section 20-8-3 NMSA 1978; the build- 
ing in which the legislature is housed, the adjacent utili- 
ties plant and the surrounding grounds; the museum of 
New Mexico; and the state library building and adjacent 
grounds. The director shall assign the use or occupancy of 
state buildings and lands under his control to the state 
agency or political subdivision that may make the best 
and highest beneficial use of the property; 

"(2) regulate the use or occupancy of buildings and real 
property under his control and make reasonable require- 
ments for the continuation of that use or occupancy; 

(3) have custody of all:maps, deeds, plats, plans, specifi- 
cations, contracts, books and other. papers connected with 
state buildings over which he exercises control; 

"(4) secure copies of all documents of title to all real 
property under his control held in the name ofthe state 
or for the use of the state; and index those documents. so 
that the status of real property held by the state under his 
control can be readily ascertained; 
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(5) control the lease or rental of space in private build- 
ings by state executive agencies other than the state land 
office; 

"(6) preserve, repair, clean, heat and light the build- 
ings and improvements under his control that are located 
within the exterior boundaries of the city of Santa Fe, ei- 
ther with his own staff or by contract with private firms; 

"(7) care for and beautify the grounds and premises un- 
der his control that are located within the exterior bound- 
aries of the city of Santa, Fe, either with his own staff or by 
contract with private firms;] 

"(8) make rules for the conduct of all persons in and 
about such buildings and grounds necessary and proper 
for.the safety, care and preservation of the buildings and 
grounds and for the safety and convenience of the persons 
while they are in and about the buildings and grounds; 

"(9) have the power to'sell state buildings and real prop- 
erty under his control in accordance, with Sections 13-6-2 
and 18-6-3 NMSA 1978. Any such sale shall be by quit- 
claim deed; 

"(10) have the power to purchase title insurance or a 
title opinion in conjunction with the sale of state buildings 
or land; and 

"(11) have the power to enter into contracts for the 
improvement, alteration and reconstruction of the state 
buildings under his control, including the executive man- 
sion, and for the design and construction of additional 
buildings, to the extent funds are available. 

"B. The provisions of this section shall be subject to fed- 
eral law. or regulation if the buildings. or property were 
purchased with federal funds. 

"C. Ifthe parties determine that it is in the best interest 
of the state, the director of the property control division of 
the general services department and the governing body 
in control of buildings or land otherwise exempted from 
the director's contro! pursuant to Paragraph (1) of Subsec- 


‘tion A of this section may enter into an agreement pursu- 


ant to the Joint Powers Agreements Act to exercise such 
control and jurisdiction over the buildings or land as is 
specified in the agreement." 

-' Because Laws 2001, ch. 293 was approved earlier on 
April 5, 2001, this section is set out as amended by Laws 
2001, ch. 319, § 4. See 12-1-8 NMSA 1978. 


15-3B-5,. Position of staff architect created; duties and responsibilities. | 


A. The position of "staff architect" is created within the division. The staff architect shall be a 
legal resident of and an architect registered in the state for at least two years. The staff architect 
shall assist the director in carrying out the provisions. and requirements of the Property Control 
Act [15-38B-1 NMSA 1978]. 

B. The staff architect shall review plans and specifications developed by architects or engi- 
neers contracted for the construction of new buildings or for the remodeling or renovation of yee 
ing state buildings under the jurisdiction of the division. 

C. The staff architect may develop plans and specifications for state projects whose expendi- 
tures do not exceed five hundred thousand dollars ($500, aup? and tae consist of FeRAuE, replace- 
ment or remodeling of nonstructural elements. 

D. A staff architect who subsequently leaves the péRition: or any firm he may sidbictileHty be 
employed. by, is prohibited for a period of two years from providing architectural services, or bid- 
ding on the construction, remodeling or renovation of a state building if he developed or worked 
on the plans or specifications for such construction, remodeling or renovation while employed as 
staff architect. ly 


History: 1953 Comp., § 6-2-30, enacted by Laws 
1968, ch. 43, § 6; 1975, ch. 177, § 1; 1977, ch:°247, § 72: 
1977, ch. 360, § 3; 1978, ch. 69, § 1; 1981, ch. 277, § 1; 


1983, ch. 301, § 51; 1978 Comp., § 15-3-13, recompiled 
and ‘amiéaided as 1978 Comp., § 15-3B-5 by Laws 
2001, ch. 319, § 5. 
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Cross references. — For staffing of architect, engi- 
neering and land surveyor selection committee by staff 
architect, see 13-1-121 NMSA 1978. 

For professional emai of ook Senge see 61- i 1 
NSMA 1978. 


The 2001 amendment, effective July 1, 2001, recom- 


piled former 15-3-18 NMSA 1978 as this section; deleted 
former Paragraphs A(1) and (2), concerning long-range 
programs and.need for additional buildings; redesignated 


15-3B-6. Building and remodeling. 
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former Paragraph A (3) as Subsection B; deleted last part 
of former Paragraph A(3), relating to building codes, park- 
ing, and safety; redesignated former Paragraph A(4) as 
Subsection C; inserted "The staff architect may" to the be- 
ginning of Subsection C; deleted: "of an existing structure 
or project" from the end.of Subsection C;:deleted former 
Paragraphs A(5) and (6), relating to inspections of build- 


ings under construction and inspection of leased facilities; 
_ and made stylistic changes throughout the section. 


The division may do all acts necessary and proper for the redesigning, major renovation and 
remodeling of present state buildings and the erection of additional state buildings when needed. 
The division may let contracts for these purposes in accordance with the provisions of the Pro- 
curement Code [13-1-28 through 13-1-199 NMSA 1978]. A’contract for such redesigning, major 
renovation, remodeling or construction that costs more than five million dollars ($5,000,000), not 
including gross receipts tax, must first be approved by:the state board of finance. i section’ ap- 


plies only to state buildings under the division's jurisdiction. 


History: 1953 Comp,,. § 6-2-29, enacted by Laws 
1968, ch. 43, § 5; 1971, ch. 285, § 6; 1977, ch. 247, § 71; 
1978, ch. 209, § 1; 1983, ch. 301, § 49; 1989, ch. 324, § 
9; 1996, ch. 46, § 3; 1978 Comp., § 15-3-11,, recompiled 
and amended as 1978 Comp., § 15-3B-6 by Laws 2001, 
ch. 319, § 6; 2007, ch. 312, § 3; 2013, ch. 215, § 1. 


Cross references. — For powers and duties of state . 


board of finance, see 6-1-1 NMSA 1978. 
The 2018 amendment, effective June 14, 2013, in- 


creased the threshold amount for state board of finance. 


approval of building and remodeling contracts entered 
into by the property control division of the general services 
department; deleted the former third sentence, which re- 
quired that all remodeling be approved by the state board 
of finance;'in the current third sentence, added "A con- 
tract for such redesigning, major renovation, remodeling 
or construction that costs" and after "more than", deleted 
phrase "five hundred thousand dollars ($500,000)" and 
added "five million dollars ($5,000,000)" and deleted the 
former fifth sentence, which required that contacts under 
the threshold amount be reported to the state board of fi- 
nance. 

The 2007 amendment, effective July 1, 2007; provided 
that contracts costing more than $500,000, not including 
gross receipts tax, must be approved by the state board 
of finance and that all other contracts shall be reported 
to the state‘board of finance at the pap after the con- 
tract is signed. 

The 2001 amendment, effective yale 1, 2001, recom- 
piled former 15-3-11 NMSA 1978 as this section; deleted 
the subsection designations; deleted "director of the prop- 
erty control" twice; with regard to contracts, substituted 
the "provisions of the Procurement Code" for "made in ac- 
cording to the established state purchasing procedures"; 


deleted the former last sentence of Subsection A concern- 
ing redesign, renovation or remodeling; deleted former 
Subsection B in, its entirety; added the language begin- 
ning "section applies only to" at the end of the section; and 
made stylistic changes. 

The 1996 amendment, effective July 1, 1996, sub- 
stituted "state buildings exempt from the, control of the 
property control division pursuant to “Section 15-3-2 
NMSA 1978" for "building of the state highway depart- 


*: ment" at the énd of Subsection A; substituted "has filed" 


for "shall have filed" in the last sentence of Subsection B, 
and deleted former Subsection C, which provided that the 
secretary of general services shall establish a schedule of 
rental fees and the subsequent utilization of those fees. 


ANNOTATIONS 


Prior approval of board of finance mandatory. — 
The chief (now director) of the property control division 
may not award any contract that has not been approved 
by the board of finance. 1969 Op. Att'y Gen. No. 69-56. 

No act or acts of the chief (now director) of the propérty 
control division have any validity so far as creating con- 
tractual obligation of the state of New Mexico until ap- 
proval is given by the board of finance. 1969 Op. Att'y Gen. 
No, 69-56. 

Contractual provisions authorized. — Inherent in 
the authority to do all acts necessary and proper in the re- 
modeling or erection of state buildings, including the au- 
thority to let the contract, is the power to include therein 
a provision that the contractor must obtain a permit from 
the proper trade board (now bureau), pay the permit fee 
and submit to inspection to ensure compliance with the 
codes. 1969-70 Op. Att'y Gen. No. 70-38. 


15- 3B-7. Lease of land | or buildings for private use. 


A. -The division may lease any: land or building under its hadheclattings to private use until the 
land or building is needed for public use. All income from the leases shall: be deposited in the 
public buildings repair fund. All leases shall be made in accordance with Sections 13-6-2.1 and 
13-6-3 NMSA 1978. The division shall establish building use fees by rule for property under its 
jurisdiction; provided that this provision does not apply to residences furnished to state officials 
or employees for the legitimate convenience of the employer and that are not taxable benefits for 
general income tax purposes. All state departments and institutions whose property is under the 
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jurisdiction of the division shall remit building use fees collected from lessees to the division for 
deposit into the public buildings repair fund. Departments and institutions may charge separate 
utility costs for property where the property is not separately metered, and those costs may be 
deposited to the credit of the department's or institution's operating budget. 

B. The division, subject to the approval of the state board of finance and after following the 
bidding procedures required by the Procurement Code [13-1-28 NMSA 1978] for the purchase 
of tangible personal property, may enter into long-term leases of vacant lands where the lessor 
contracts with the state to construct and complete buildings, subject to the approval of the staff 
architect, as a condition precedent to the start of the lease term. The buildings shall comply with 
applicable state and federal laws and codes. A lease shall not be executed pursuant to this subsec- 
tion until the staff architect has filed with the legislative finance committee a detailed statement 
of his evaluation and approval of the proposed building. 


History: 1953 Comp., § 6-2-3832, enacted by Laws control division of the general services department"; sub- 


1968, ch. 48, § 8; 1971, ch. 285, § 7; 1977, ch. 247, § stituted "by rule" for "at the current fair-market value" 
78; 1978, ch. 209, § 2; 1996, ch. 46, § 4; 1978 Comp., § in the fourth sentence; added current Subsection B; and 
15-3-14, recompiled and amended as 1978 Comp,, § made stylistic changes. 
15-3B-7 by Laws 2001, ch. 319, § 7. The 1996 amendment, effective July 1, 1996, inserted 
Cross references. — For the public buildings repair "of the general services department” in the first sentence, 
fund, see 15-3B-18 NMSA 1978. substituted "public buildings repair fund" for "long term 
The 2001 amendment, effective July 1, 2001, recom- lease guarantee fund" in the second sentence, substituted 
piled former 15-3-14 NMSA 1978, as this section; inserted "13-6-2.1 and 18-6-3 NMSA 1978" for "6-1-8 and 6-1-8.1 
the Subsection A designation to the language of the former NMSA 1958" in the third sentence, and added the last 
section; substituted "division" for "director of the property three sentences. 


15-3B-7.1. State buildings; use in motion pictures. 


The facilities management division of the general services pepayinent shall provide for the free 
access to state buildings by the motion picture industry. 


History: Laws 2001, ch. 196, § 1; 2013, ch. 115, § 18. general services department to the facilities management 
The 2013 amendment, effective June 14, 2013, division; and deleted "property control" and added sterility 
changed the name of the property control division of the ties management" before "division". 


15-3B-8. Acquisition of land. 


The division may acquire land through purchase or through gift or donation; provided, however, 
that acquisitions shall first be approved by the state board of finance. The title of accLyPes: land 
shall vest in the state. 


History: 1978 Comp., § 15-3B-8, enacted by Laws to acquire, the property within the central capital campus 
2001, ch. 319, § 8. ‘ in Santa Fe known as the "Coughlin building”, 

Laws 2007, ch. 64, § 3, effective March 29, 2007, 
amended Laws 2001, ch. 166, § 1, to authorize the division , BYOF FZ f 


15-3B-9. Lease of New Mexico finance authority property; maintenance 
and repair. 


The division may enter into long-term leases, not to exceed ninety-nine years, on property owned 
by the New Mexico finance authority for state use. Lease of the property owned by the New Mexico 
finance authority may require the department to operate, maintain and make renovations and 
repairs to the property. 


History: 1978 Comp., § 15-3B-9, enacted by Laws: Effective dates. — Laws 2001, ch. 319, § 24 made the 
2001, ch, 319, § 9. act effective July 1, 2001.. 
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_ 


15-3B-10. Capital projects; administrative fees. 


The cost of a capital project shall include an administrative fee to cover the cost of administering 
the capital project. The fee shall be three percent of the appropriated amount of a capital project. 


History: 1978 Comp., § 15-3B-10, enacted by Laws added "three", after "percent of the", deleted ."estimated 
2001, ch. 319, § 10; 2015, ch. 146, § 1. construction cost" and added "appropriated amount", and 
The 2015 amendment, effective June 19, 2015, after "capital project", deleted "located in Santa Fe county 
amended the administration fee for the cost of a capital and one and one-half percent for a capital project located 


project; and in the second sentence, deleted "one" and outside Santa Fe county". 


15-3B-11. Capital projects; contingency limitation. 


No more than six and one-half percent of the cost of a capital project shall be used for contingen- 
cies. For the purposes of this section, "contingencies" means unforeseeable elements of cost within 
the defined scope of the capital project. 


History: 1978 Comp., § 15-3-23.2, enacted by Laws The 2001 amendment, effective July 1, 2001, recom- 
1984 (1st S.S.), ch. 10, § 10; recompiled and amended piled former 15-3-23.2 NMSA 1978 as this section; and 
as 1978 Comp., § 15-3B-11 by Laws 2001, ch. 319, § 11. deleted "and cost engineering fees" from the end of the 

section. — 


15-3B-12. Feasibility study of energy sources. 


Before a contract is executed for the construction, major alteration or renovation of a state- 
owned building, the division may have a feasibility study made on the use of energy sources other 
than fossil fuels for the heating and air conditioning of the proposed building. A copy of the feasi- 
bility study shall remain on file with the division and shall be open to public inspection. 


History: 1953 Comp., § 6-2-29.1, enacted by Laws The 2001 amendment, effective July 1, 2001,-recom- 


1975, ch. 200, § 1; 1983, ch. 301, § 50; 1978 Comp., § piled former 15-3-12 NMSA 1978 as this section; substi- 
15-3-12, recompiled and amended as 1978 Comp., § tuted "the division may" for "the property control division 
15-3B-12 by Laws 2001, ch. 319, § 12. of the general services department shall" in the first sen- 


tence; and made stylistic changes. 


15-3B-13. Parking facilities required for state buildings; standards. 


A. A state building shall not be constructed or enlarged to a major degree without providing 
adequate parking facilities, as approved by the staff architect, for the use of the public officers and 
employees employed in the building and for the use of those members of the public reasonably 
expected to enter the building on public business. 

B. The provisions of this section shall not apply to historic sites or state buildings in historical 
zones as designated by local. government ordinance. « 


History: 1953 Comp., § 6-6-18, enacted by Laws "as approved by the staff architect" in Subsection A; de- 
1977, ch. 360, § 1; 1978 Comp., § 15-3-19, recompiled leted former Subsections B and C, relating to parking 
and amended as 1978 Comp., Ne 15-8B-13 by Laws needs of employees and visitors and the relationship of 
2001, ch. 319, § 13. floor space to parking; and redesignated former Subsec- 


The 2001 amendment, effective July’ 1, 2001, recom- » tion D as present Subsection B. 
piled former 15-3-19 NMSA 1978 as this section; inserted 


15-3B- 14, Concessions. 


A. The division may grant concession contracts in atate buildings under its jurisdiction, except 
concession contracts authorized to be entered into by the state parks division of the energy, miner- 
als and natural resources department pursuant to Section 16-2-9 NMSA 1978 or the commission 
for the blind pursuant to Section 22-14-24 NMSA 1978, at such fees as the division prescribes. 
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15-3B-17 


B. Concessions shall be granted only under written contract, the faithful performance of which 
shall be secured by a bond prescribed by the division. All income from such concessions shall be 


depositors in the public buildings repalr fund. 


History: 1953 Comp., § 6-2-3383, enacted by Laws 
1968, ch. 48, § 9; 1971, ch. 285, § 8; 1977, ch. 247, § 74; 
1978 Comp., § 15-83-15, recompiled and amended as 
1978 Comp., § 15-3B-14 by Laws 2001, ch. 319, § 14. 

Cross references. — For the public buildings repair 
fund, see 15-3B-18 NMSA 1978, 

The 2001 amendment, effective July 1, 2001, recom- 
piled former 15-3-15 as this section; in Subsection A, 


substituted "division" for "director of the property control 
division", substituted "parks division of the energy, min- 
erals and natural resources department" for "park and 
recreation commission"; substituted "16-2-9 NMSA 1978 
or the commission for the blind pursuant to Section 22-14- 
24 NMSA 1978" for'"'4-9-9 NMSA: 1953"; in Subsection B, 
substituted "public buildings repair fund" for "state capi- 
tol improvement fund"; and made stylistic changes. 


15-3B-15. Maintenance charges; credited to.agency operating budget. 


A state agency that occupies a facility under the jurisdiction of the division and that acts as the 
representative of the division pursuant to a use agreement between the division and the state 
agency may charge maintenance and utility costs to other entities that use the facility. The charges 
shall be deposited to the credit of the state agency to cover maintenance and njality. crmenacs: 


History: 1978 Comp., § 15-3B-15, enacted by Laws 
2001, ch. 319, § 15. 


Effective dave: — Laws 2001, be 819, g 24 ind the 
act effective July 1, 2001. 


15- 3B- 16. Capital program; fund created; allocation and sioounttann: 


for capital outlay. 


A. The "capital program fund" is’ Grorltad in the state treasury. To this fund shall be credited all 
appropriations for capital outlay projects under the jurisdiction of the division. 

B. The capital program fund shall be allocated by the division for capital outlay projects speci- 
fied by the legislature in accordance with the provisions of the Property Control Act [15-3B-1 


NMSA 1978]. 


History: 1953 Comp., § 6-2-44, enacted by Laws 
1972, ch. 74, § 3; 1983, ch. 301, § 58; 1978 Comp., § 15- 
3-23, recompiled and amended as 1978 Comp,., § 15- 
3B-16 by Laws 2001, ch. 319, § 16, 

The 2001 amendment, effective July 1, 2001, recom- 
piled former 15-3-23 NMSA 1978 as this section; inserted 
"in the state treasury" to the end of the first sentence; 
substituted "the Property Control Act" for "Sections 15-3- 
1, 15-3-2, 15-3-7, to 15-3-16, 15-38-25 and 15-3-31 NMSA 
1978" and made stylistic changes. 


Appropriations. — Laws 2009, ch. 71, § 1, effective 
June 19, 2009, appropriated $5,000, from the property 
control reserve fund to the capital program fund for ex- 


penditure by the property control division of the general 


services department in fiscal years 2010 and 2011 to pur- 
chase from the federal bureau of land management the 
real property currently occupied by the southern New 


“Mexico correctional sigs the.JP Taylor abi Sp jus- 


tice center. 


15-3B-17. Capitol buildings repair fund; creation; expenditures. 


A... The."capitol buildings repair fund" is created.in the state treasury. To:this fund shall be 
transferred, after payments required by Laws 1997, Chapter 178, Section 1 to the New Mexico 
finance authority, all income, including distributions from the land grant permanent fund derived 
from lands granted to the state by the United States. congress for legislative, executive.and judicial 
public buildings. Two percent of this fund shall be transferred annually to a “state capitol main- 
tenance fund", hereby created, as a special perpetual fund for the upkeep and maintenance of the 
capitol renovation and capitol grounds. 

B. The capitol buildings repair fund may be used to repair, remodel and equip capitol build- 
ings and adjacent lands, to repair or replace building machinery and building equipment located 
in capitol buildings and to contract for options, no one of which costs more than ten:thousand dol- 
lars. ($10,000), to purchase real estate to be put to state use.. Any money used for consideration in 
acquiring an option to purchase real estate shall be applied against the purchase price of the real 
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PROPERTY CONTROL 


15-3B-19 


estate if'the option is exercised. No money shall be expended from the capitol buildings repair 
fund without authorization of the state board of finance ; 

C. In the event a capital outlay project exceeds authorized project cost by five percent or less, 
the. state board of finance may authorize the division to supplement the authorized cost by an al- 
location not to exceed five percent of the authorized cost from the capitol buildings repair fund to 
the extent of the unencumbered and unexpended balance of the fund. 


History: 1953 Comp., § 6-2-45, enacted by Laws 
1972, ch. 74, § 4; 1979, ch. 177, § 1; 1992, ch. 92, § 1; 
1997, ch. 178, § 4; 1978 Comp., § 15-3-24, recompiled 
and amended as 1978 Comp., § 15-3B-17 by Laws 
2001, ch. 319, § 17; 2017 (1st S.S.), ch. 1, § 6. 

Compiler's notes. — Laws 1997, ch. 178, § 1, referred 
to in Subsection A, was an uncompiled provision authoriz- 
ing the issuance of revenue bonds. 

The 2017 (1st S.S.) amendment, effective May 26, 
2017, made nonsubstantive language changes; in Sub- 
section B, after "contract for options", added "no one of 
which costs more than ten thousand ‘dollars ($10,000)", 
after "purchase real estate", deleted "such real estate, if 
purchased", and after "put to state use", deleted "provided 
that no more than ten thousand dollars ($10,000) shall be 
expended for any single option". 

The 2001 amendment, effective July 1, 2001, recom- 
piled former 15-3-24 NMSA 1978 as this section; in Sub- 
section A, inserted "in the state treasury" in the first sen- 
tence; updated the internal references; in Subsection C, 
substituted "five percent or less" for "no more than five 
percent" and made stylistic changes. 


The 1997 amendment, in the second sentence of Sub- 
section A, inserted ", after payments required by Section 1 
of this 1997 act to the New Mexico finance authority" and 
substituted "distributions from the land grant permanent 
fund" for "earnings on investments". Laws 1997, ch. 178 
contains no effective date provision, but, pursuant to N.M. 
Const., art. IV, § 23, is effective on June 20, 1997, 90 days 
after adjournment of the legislature. 

The 1992 amendment, effective July 1, 1994, added 
the third sentence of Subsection A and inserted "of the 
general services department" in Subsection C, 

Appropriations. — Laws 2007, ch. 192, § 1, appropri- 
ates $1,250,000 from the 2007 and 2008 fiscal years distri- 
butions to.the legislative council services for expenditures 
during fiscal years 2007 to 2011. 


ANNOTATIONS 


The primary beneficiaries of the capitol buildings 
repair fund are executive, legislative and judicial build- 
ings located within Santa Fe, New Mexico, the state capi- 
tal. 1987 Op. Att'y Gen. No, 87-27, 


15-3B-18. Public buildings repair fund; created; expenditures. 


A. The "public buildings repair fund" is created in the state treasury. The fund shall consist of 
appropriations, building use fees, concession fees, gifts, grants, donations and bequests, Money in 
the fund shall not revert at the end of any fiscal year. The fund shall be administered by the divi- 


sion. 


B. Expenditures may be made from the public buildings repair fund only for operating ex- 
penses of the division and necessary repair, renovation and purchase of physical plant equipment 
for public buildings under the jurisdiction of the division. 

C. The division shall establish priorities for the use of the public buildings repair fund and 
shall submit to the legislature in each regular session a list of recommended expenditures to be 
made from the fund in the following fiscal year. The public buildings repair fund shall be expended 


pursuant to appropriations by the legislature. 


History: Laws 1996, ch. 46, § 1; 1978 Comp., § 15-3- 
11.1, recompiled and amended as 1978 Comp., § 15- 
3B-18 by Laws 2001, ch, 319, § 18. 

The 2001 amendment, effective July 1, 2001, recom- 
piled the former 15-3-11.1 NMSA 1978 as this section; in 
Subsection A, inserted "concession fees" preceding "gifts"; 


in Subsection B, inserted "operating expenses of the divi- 
sion and" preceding "necessary repair"; substituted "un- 
der the jurisdiction of the division" for "owned by the state 
and under the control of the property control"; in Subsec- 
tion C, deleted a reference to Subsection D; and deleted 
Subsection D. 


15-3B-19. Building use fees; transfers to fund. 


The secretary shall establish a schedule of building use fees for state agencies occupying space 
in state-owned buildings under the jurisdiction of the division. The building use fees shall equal 
the estimated cost for the next fiscal year of operating expenses for the division and planned and 
emergency repairs, renovations and purchase of physical plant equipment; provided that total fees 
shall not exceed ten million dollars ($10,000,000) in any fiscal year. The building use fees shall be 
included in the budget requests of pertinent state agencies. At the beginning of each fiscal year, 
the department of finance and administration shall transfer to the public buildings repair fund 
the amounts appropriated for building use fees. 
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History: Laws 1996, ch. 46, § 2; 1978 Comp., § 15-3- 
11.2, recompiled and amended as 1978 Comp., § 15- 
3B- 19 by Laws 2001, ch. 319, § 19. 

The 2001 euteadinehttt ‘effective July 1, 2001, recom- 
piled former 15-3-11.2 NMSA 1978 as this section; in- 
serted "operating expenses for the division and" preceding 
"planned and emergency repairs"; deleted "beginning with 


ADMINISTRATION OF GOVERNMENT 


15-3B-21 


fiscal year 1998" from the end of the penultimate sentence 


_and made stylistic changes. 


ANN OTATIONS 


’ General rule is that interest is accretion or incre- 
ment to principal fund earning it, and becomes a part 
of that fund, 1980 Op. Att'y Gen. No, 80-17, 


15-3B-20. Property control reserve fund; created; purpose. _ 


The "property control reserve fund" is created in the state treasury. The purpose of the fund is 
to provide ‘a-reserve account from which the division can purchase, construct or renovate or. plan 
for the construction or renovation of state office buildings, in particular to alleviate the state's reli- 
ance on leased office space. The fund shall consist of appropriations, money from the sale of real 
property under the jurisdiction of the division, gifts, grants, donations, bequests and income from 
investment of the fund. Money in the fund shall not revert to the general fund at the end of any 
fiscal year. The division shall administer the fund subject to appropriation by the legislature. The 
legislature shall appropriate money in the fund to the division to purchase or acquire land and 
purchase, construct or renovate or plan for the construction or renovation of state office buildings 
in accordance with the state's four-year major capital improvements plan. Disbursements from 
the fund shall be made on warrants drawn by the secretary of finance and administration pursu- 


ant to vouchers signed by the director or the director's authorized representative. 


History: Laws 1998, ch. 58, § 1; 1978 Comp., § 15-3- 
24.2, recompiled and amended as 1978 Comp., § 15- 
8B-20 by Laws 2001, ch. 319, § 20; 2013, ch. 174, § 1. 

The 2013 amendment, effective April 4, 2013, in- 


cluded funding for renovation and plans for renovating or, 


constructing state office buildings; removed the restriction 
that funding be limited to buildings and land in Santa Fe; 
in the second sentence, after "division can purchase, con- 
struct", added "or renovate or plan for the construction or 
renovation of"; in the second sentence, after "reliance on", 
deleted "expensive" and after "leased office space", deleted 
"in Santa Fe"; and in the fifth sentence, after "acquire land 
and", added "purchase", after "purchase, construct", added 


Appropriations.. — Laws 2018, ch. 174, § 2, effective 
April 4, 2013, appropriated $2,300,000, from the property 
control reserve fund to the property control division of the 
general services department for expenditure in fiscal year 
2018 and subsequent fiscal years for the purchase and 
renovation and plans for the renovation of a state office 
building and appurtenant land in Bernalillo county and 
provided that unexpended or unencumbered balances re- 
maining at the end of a fiscal year shall not revert to the 
property control reserve fund. 

The 2001 amendment, effective July 1, 2001, recom- 
piled former 15-3-24.2 NMSA 1978 as this section; and 
made stylistic changes. 


"or renovate or plan for the construction or renovation of" 
and after "office buildings", deleted "in Santa Fe". 


15-3B-21. Health and human services office building. 


A. Subject to the provisions of this section, the facilities management division of the general 
services department, after consulting with the human services department and the children, youth ~ 
and families department and on behalf of those departments, shall: 

(1) enter,into agreements necessary. for the land acquisition, if necessary, and ‘fhe plan- 
ning, designing, constructing, equipping and furnishing of a new health and human services office 
building in the county or municipality of Santa Fe that will serve as the first phase of the health 
and human services office complex and be occupied by the human services department and the 
children, youth and families department, provided that, in entering into the agreements, the divi- 
sion shall consider state and private land acquisition options, isdn potential rade of land; 
and i, fi 

(2) enter into a lease purchase agreement with the owner of the building for the leasing 
of the building by the facilities management division with an option to purchase for a price that 
is reduced according to the payments made pursuant to the agreement; provided that the lease 
purchase agreement shall: 

(a) specify the principal, interest and maintenance component of each. payment made, 
provided further that: 1) the initial principal shall not exceed eighty million dollars ($80,000,000); 
and 2) the net effective interest rate shall not exceed the maximum permitted by the Public Secu- 
rities Act [6-14-1 through 6-14-3 NMSA 1978]; 
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(b) provide that there is no legal obligation for:the facilities management division to 
continue the lease from year to year or to purchase the building; 

(c) .provide that the lease shall be terminated if puleee appropriations are not 
available to meet the current lease payments; 

(d) provide that the lease payments include a maintenance component that shall 
escalate annually and, over the length of the agreement, approximate the amount that will oe 
needed for the maintenance and repair of the building; and 

(e) provide that if the building is purchased, titlé to the building shall be issued in the 
name of the facilities management division. 

B. The facilities management division shall enter into such financing arrangements as are nec- 
essary to construct, occupy and acquire'the building by'the most cost-effective method and, if the 
division determines that the issuance of lease purchase revenue bonds by the New Mexico finance 
authority pursuant to Section 6-21-6.14 NMSA 1978 is the most cost-effective fon gheati arrange- 
ment, the New Mexico finance authority is authorized to: 

(1) issue bonds, in an amount not to exceed eighty million dollars ($80, 000, 000), pursuant 
to that section; :§ 

(2) include a maintenance set ponent as part of the lease payments eS and 

(3) use a'portion of the net proceeds from the salé’of the bonds for debt. service payments 
that are due before sufficient lease payments have been deposited into the debt service fund. 

C. No contract or financing arrangement entered into pursuant to Subsection A or B of this 
section shall be effective until approved by the attorney general for legal sufficiency. 

D. “Neither a request for proposals shall be issued pursuant: to Subsection A or B of this sec- 
tion nor a contract entered into pursuant to those subsections without prior reviow by the capitol 
buildings planning commission to ensure that: 

(1) the request for proposals or the contract is the most cost-effective. method for acquiring 
the building; and 

(2) the building and its proposed use are within the scope of the commission's master plan. 

EK. The facilities management division shall enter into subleases with the human services de- 
partment and the children, youth and families department for the lease of office space within the 
building, provided that the payments made under the subleases shall equal the payments due by 
the facilities management division under the lease purchase agreement. The facilities manage- 
ment division may also sublease available space within the building to any state agency if: | 

(1) the space subject to an existing sublease has been reduced by agreement between the 
facilities management division and the existing sublessee; 

(2) the previous sublease for the available space has been terminated due to the failure of 
the sublessee to obtain appropriations or otherwise receive the money necessary for fees 
lease payments; or 

(3) the previous sublessee of the available space a been relocated byt an act of the sis EARS 

F, Notwithstanding any provision restricting budget adjustments, upon the certification by the 
director of the facilities management division that the building is completed and suitable for oc- 
cupancy, the secretary of finance and administration may transfer between and among the catego- 
ries and programs of the current operating budget of each agency that will occupy the building any 
unexpended or unencumbered appropriation for lease payments or building maintenance. The 
transferred appropriations shall be expended by the facilities management division for lease pay- 
ments due pursuant to the lease purchase agreement. 

G. During the term of the lease purchase agreement, each sublessee shall include, in its annual 
budget request, the amount due under its sublease during the next fiscal year, and the sublessee 
and the facilities management division shall use their best efforts to secure the appropriation, . 


History: Laws 2009, ch. 145, § 1; 2013, ch. 115, § 19. required by Section 15-3-35 NMSA 1978, the legislature 


The 2013 amendment, effective June 14, 2013, ratifies and approves a lease purchase agreement entered 
changed the name of the property control division of the into in compliance with Section 1 of this act for the lease 
general services department to the facilities management and option to purchase of a building by the property con- 
division throughout the section. trol division of the general services department. 

Temporary provisions. — Laws 2009, ch. 145, § 3 pro- 
vided that in lieu of the ratification and approval otherwise \ 
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15-3B-22. Public facilities; naming; prohibition; exceptions. 


A. As used in this section: 

(1) "public facility" means a building or other real property under the control of the divi- 
sion; and 

(2) "public officer" means a person elected to public office or any person appointed or em- 
ployed by the state or a political subdivision of the state. 

B.. A public facility shall.not be named for a public officer during the period.i in which that per- 
son is a public officer. 

C. A public facility shall not be named for a public officer or other person who eke been 
convicted of a felony. The division shall remove the name from a public facility named for such 
person immediately upon conviction, whether or not another name has been offered or ap- 
proved for substitution and renaming. The secretary shall dle a rule for the removal 
of the name. 

D, A public facility that has been named for a person who was not a public officer at the time 
of the naming may continue to bear that name if the person subsequently becomes,.a public 
officer. 

E.. Except as provided in:Subsection C of this section, a public facility cainat for a public 
officer prior. to the effective date of this section may continue to bear the name of that public 
officer. 

F. The secretary shall submit a list of names for naming a public facility for consideration by 


the governor. The secretary shall promulgate a rule for the development of the list of names. 


History: Laws 2018, ch. 13, § 1. 
Effective dates. — Laws 2018, ch. 13 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 16, 2018, 90 days after the ad- 
journment of the legislature. 


ARTICLE 4 


Federal Property and Commodities Division 


Sec. 
15-4-1. Repealed. 
15-4-2, Repealed. 


15-4-1. Repealed. 


Repeals. — Laws 1984, ch. 64, § 26B, repealed 15-4-1 
NMSA 1978, as amended by Laws 1983, ch. 301, § 26, 
relating to the creation of the surplus property control 


15-4-2. Repealed. 


_Repeals. — Laws 2007, ch. 57, § 7 repealed, 15-4-2 
NMSA 1978, as enacted by Laws 1971, ch. 189, § 2, re- 
lating to surplus property, effective July 1, 2007. For 


15-4-3. Repealed. 


Repeals. — Laws 2007, ch, 57, § 7 repealed 15-4-3 
NMSA 1978, as enacted by Laws 1971, ch. 189, § 3, re- 
lating to surplus property, effective July 1, 2007. For 


Sec. 
15-4-3. Repealed. 


division. For present provisions relating to surplus prop- 
erty, see 15-4-2 and 15-4-38 NMSA 1978. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 
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ARTICLE 5 


Telecommunications Bureau 


Sec. 

15-5-1. Recompiled. 
15-5-2.  Recompiled. 
15-5-3. Recompiled. 
15-5-4. Recompiled. 


15-5-1. Recompiled. 


‘Recompilations, — Laws 2009, ch. 146, § 10 recom- 
piled 15-5-1 NMSA 1978, relating to telecommunications 
duties, as 9-27-20 NMSA 1978, effective June 19, 2009. 


15-5-2. Recompiled. 


Recompilations. — Laws 2009, ch. 146, § 7 recom- 


piled 15-5-2 NMSA 1978, relating to staff and budget for, 


15-5-3. Recompiled. 


Recompilations. — Laws 2009, ch. 146, § 10 re- 
compiled 15-5-3 NMSA 1978, relating to charges for 


15-5-4. Recompiled. 
Recompilations. — Laws 2009, ch. 146, § 10 recom- 


piled 15-5-4 NMSA 1978, relating to deposits of money, as 
9-27-23 NMSA 1978, effective June 19, 2009, 


15-5-5. Recompiled. 


Recompilations. — Laws 2009, ch. 146, § 8 recom- 
piled 15-5-5 NMSA 1978, relating to appropriations for 


15-5-6. Recompiled. 
Recompilations. — Laws 2009, ch, 146, § 9 recom- 


piled 15-5-6 NMSA 1978, relating to participation or 
exclusion of agency, department or institution in the 


15-5-7. Repealed. 


Repeals. — Laws 2009, ch. 146, § 11 repealed 15-5-7 
NMSA 1978, as enacted by Laws 2007, ch. 288, § 1, re- 
lating to telecommunications services, effective June 19, 


Sec. 

15-5-5. Recompiled. 
15-5-6. Recompiled. 
15-5-7. Repealed. 


central telephone services, as 9-27-21 NMSA 1978, effec- 
tive June 19, 2009. 


central telephone services, as 9-27-22 NMSA/1978, effec- 
tive June 19, 2009. 


central telephone services, as 9-27-24 NMSA 1978, effec- 
tive June 19, 2009. : 


central telephone system, as 9-27-25 NMSA 1978, effec- 
tive June 19, 2009. 


2009. For provisions of former section, see the 2008 NMSA 
1978 on NMOneSource.com. 


ARTICLE 5A 
Arts and Cultural District Act 


Sec. 

15-5A-1,. Short title. 

15-5A-2, Definitions. 

_15-5A-3. Main street program coordinator; duties. 
15-5A-4. Arts and cultural districts; creation. 


Sec. 

15-5A-5. State-authorized districts. 

15-5A-6. Municipally authorized districts. 

15-5A-7, Arts and cultural district fund established. 


> 3 
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15-5A-1 ADMINISTRATION OF GOVERNMENT 15-5A-4 


15-5A-1. Short title. 


Sections 1 through 7 [15-5A-1 through 15- 5A- i NMSA 1978] of this act may be cited as the "Arts 
and Cultural District Act". 


History: Laws 2007, ch. 160, § 1. Effective dates. — Laws 2007, ch. 160, § 17 made the 
Arts & Cultural District Act effective July 1, 2007. 


- 15-5A-2. Definitions. 


As used in the Arts and Cultural District Act: 

A. "arts and cultural district" means a developed district of public and private uses sedianabal 
by the commission or a municipality; n 

B. "commission" means the New Mexico arts commission; and 

C. "coordinator" means the person responsible for coordinating the main street progian pur- 
suant to Subsection B of Section 3-60B-3 NMSA 1978. : 


History: Laws 2007, ch. 160, § 2. Effective dates. — Laws 2007, ch. 160, § 17 made the 
_ Arts & Cultural District Act effective July 1, 2007. 


15-5A-3. Main street program coordinator; duties. 


A. The coordinator shall: | ; 

(1) review and approve or reject applications from municipalities, citizens uihid noniirOnit 
organizations to designate state-authorized arts and cultural districts pursuant to the Arts a8 
Cultural District Act [15-5A-1 NMSA 1978]; 

(2) administer and promote an application process for the designation of state- authorized 
arts and cultural districts; 

(8) provide financial grants or contracts for development of a state-authorized arts and 
cultural district, including planning, designing, construction and renovation costs; and 

(4) develop policies and standards for the designation of state-authorized arts and cul- 
tural districts and for the declassification should a state-authorized arts and cultural district not 
comply with the policies and standards established by the commission as set forth i in an approyed 
application. 

B. The coordinator shall require annual reports from each state- snthoneed arts yey cultural 
district for purposes of reviewing the activities of that district, including the compliance of the 
district with the policies and standards of the commission and with the conditions of an approved 
application. 


History: Laws 2007, ch. 160, § 3. “Effective dates. — Laws 2007, ch. 160, § 17 made the 
Arts & Cultural District Act effective July 1, 2007. 


15-5A-4. Arts and cultural districts; creation. 


A. A state-authorized arts and cultural district may be created by the municipality in which 
the proposed arts and cultural district will be Kaine only if the proposed district is approved by 
the commission. 

B. A municipally authorized arts and cultural aiatrict may be created by a municipality with 
a population greater than fifty thousand-in which the proposed arts and cultural district will be 
located if the proposed district meets the criteria set forth in Subsection C of this section. 

C. An arts and cultural district shall: 

(1) bein a geographically contiguous area that ranges in size from a portion of a munici- 
pality to a regional district with a special coherence; 

(2) be distinguished by physical and cultural resources that play a vital role in the life and 
development, including economic and cultural development, of a community; 
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(3) focus on a cultural compound, a major art institution, art and entertainment busi- 
nesses, an area with arts and cultural activities or cultural or artisan production; and 

(4) be engaged in promotion, preservation and educational aspects of the arts and culture 
of that locale and contribute to the public through interpretive, educational and recreational uses. 


History: Laws 2007, ch. 160, § 4. : Effective dates. — Laws 2007, ch. 160, § 17 made the 
Arts & Cultural District Act effective July 1, 2007. 


15-5A-5. State-authorized districts. 


A. The coordinator shall review applications submitted by municipalities, citizens or nonprofit 
organizations for the purpose of designating an arts and cultural district and make a recommen- 
dation to the commission for action on each application. Citizens and nonprofit organizations that 
submit an application shall include a formal endorsement of the application by the municipal gov- 
ernment in which the proposed district is to be located. 

B. After reviewing an application for the designation of an arts and cultural district, the com- 
mission shall approve or reject the application or send it back to the applicant with a request for 
changes or additional information. 

C. The commission shall designate no more than five arts and cultural districts in a calendar 
year. Rejected applicants may re-apply without prejudice. 

D. Ifthe commission approves an application for the designation of an arts and cultural dis- 
trict, it shall notify the applicant in writing and shall specify the terms and conditions of the com- 
mission's approval, including the terms and conditions set forth in the application and as modified 
by written agreement between the applicant and the commission. 

E. After the commission approves an application for the designation of a state-authorized arts 
and cultural district, the applicable municipality may pass a local ordinance to establish the state- 
authorized arts and cultural district pursuant to the terms and conditions specified in the ap- 
proved application. Municipalities may administer arts and cultural districts through a newly 
created local commission with a specific mission to oversee the district subject to review by the 
municipality. 


History: Laws 2007, ch. 160, § 5. Effective dates. — Laws 2007; ch, 160, § 17 made the 
Arts & Cultural District Act effective July 1, 2007. 


15-5A-6. Municipally authorized districts. 


Municipalities with a population greater than fifty thousand that choose to authorize their own 
districts shall pass a local ordinance stating minimum requirements for establishing the arts and 
cultural district, and any municipally authorized arts and cultural district shall meet the criteria 
contained in Subsection C of Section 4 [15-5A-4 NMSA 1978] of the Arts and Cultural District Act. 


History: Laws 2007, ch. 160, § 6. Effective dates. — Laws 2007, ch, 160, §.17 made the 
Arts & Cultural District Act effective July 1, 2007. 


15-5A-7. Arts and cultural district fund established. 


- The "arts and cultural district fund" is created as a nonreverting fund in the state treasury. The 
fund consists of appropriations, gifts, grants, donations and bequests. The fund shall be admin- 
istered by the cultural affairs department, and money in the fund is appropriated to the cultural 
affairs department to carry out the provisions of the Arts and Cultural District Act. Money in the 
fund shall be disbursed on warrants signed by the secretary of finance and administration pursuant 
to vouchers signed by the secretary of cultural affairs or the secretary's authorized representative. 


History: Laws 2007, ch. 160, § 7. Effective dates. — Laws 2007, ch. 160, § 17 made the 
Arts & Cultural District Act effective July 1, 2007. 
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ARTICLE 6 


Planning Division | 


15-6-1 


(Repealed by Laws 1983, ch. 296, § 5.) 


15-6-1 to 15-6-3. Repealed. 


Repeals, — Laws 1983, ch. 296, § 5, repealed 15-6-1 
to 15-6-3 NMSA 1978, relating to the planning division 
of the department of finance and administration, effective 


“ARTICLE Tv 


Risk Management Division 


July 1, 1983. For present provisions, see 9-14-1 to 9-14-4 
NMSA 1978, 


Sec. Sec. 

15-7-1. Definitions. 15-7-6. Workers' compensation retention fund. 

15-7-2.. Risk management ‘division. 15-7-7, ‘Consulting and claims adjusting contracts, 

15-7-3. Additional powers and duties of the risk manages 15-7-8. Local public bodies; insurance policies; reports. 
ment division. 15-7-9. Confidentiality of records, 

15-7-3.1. Repealed. 15-7-10. Legal defense contracts; renewal. ~ 

15-7-4. Risk management Soran Leads 15-7-11.. Temporary transfer of money among funds ad- 

15-7-5. Powers and duties ofthe advisory board: ministered: by risk management division, 


15-7-1. Definitions. 


As used in Chantet 15, Article 7 NMSA 1978: 

A. "board" means the risk:management advisory board; 

B. , "director" means the director of the risk management division of the general services de- 
partment; 

C. "local public body" means all political subdivisions of the state ek their aby oo instru- 
mentalities and institutions; 

D. "public employee" means any officer, employee or servant of a noverninienitel efit ty includ- 
ing elected or appointed officials, law enforcement officers and persons acting on behalf or in ser- 
vice of a governmental entity in any official capacity, whether with or without compensation, but 
the term does ak include an iidependent contractor; and 

E. "state" or "state agency" means the state of New Mexico or,any of its branches, agencies, 
departments, patie instrumentalities or arene inehadings regiond) housing authorities. 


History: 1953 Gown: + § 5. 14- 1.20. 4, sols ae by Laws » 


1977, ch. 385, § 4; 1978, ch. 166, § 6; 1982, ch. 19, § 1; 
1983, ch. 301, § 63; 1996, ch. 45, 81. 


1 7-10" in the Jee city language and added ' ineluds 


ing regional housing authorities" at the end of Subsec- 
tion E. 


The 1996 amendment, affective March 4, 1996, substi- 
tuted "Chapter 15, Article 7" for "Sections 15-7-1 through 


15-7-2. Risk management division. 


A. There is established a "risk management division" of the general services department. The 
director of the risk management division shall be appointéd by the secretary of general services. 
The director shall be knowledgeable and experienced in general insurance practices. The director 
shall be responsible for the acquisition and administration of all insurance purchased by the state. 
Except as provided by this section, no state agency may ean Ge any eo of i insurance other than 
through the'risk management division. : 
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B. The risk management division shall apportion to each state agency its contributions toward 
the purchase of insurance or for the providing of coverage for any risk not insured. The amount of 
contribution by each agency shall be determined by the risk management division and shall reflect 
the respective risks of each agency. All contributions toward the purchase of insurance or for the 
coverage of any risk not insured shall be paid into the public liability fund, the workers' compensa- 
tion retention fund, the public property reserve fund or the group self-insurance fund, as appropri- 
ate. The department of finance and administration may collect or transfer funds from each agency 
to cover insurance or other.costs, pursuant to the risk management division's instructions. 

C,. The director, upon a finding that efficiency and economy so require, may authorize any state 
agency to purchase insurance for, or otherwise cover, vision, dental, any group or individual health, 
life, accidental death and dismemberment or disability coverage. Any authorization granted shall 
be conditioned upon the prior approval by the director of an policy to be purchased and the pre- 
mium to be pat by the agency. © 


History: Laws 1978, ch. 166, § 7; 1988, ch, 301, § 645, ANNOTATIONS 
1986, ch. 102, § 5; 1989, ch.281,§10, , ; 
Cross Feferencés. -° For appointment of director, see Law reviews. — For survey, "Torts: Sover eign and 
9-17-5 NMSA 1978. Governmental Immunity in New Mexico," see 6 N.M. L. 


Rev. 249 (1976). 
Am. Jur, 2d, A.L.R. and C.J.S, references. — 81A 
C.J.S. States § 196. 


15-7-3. Additional powers and duties of the risk management division. 


A. The risk management division of the general services department may: 

(1) enter into contracts; 

(2). procure insurance, reinsurance or employee group benefits; provided that any proposal 
or contract for the procurement of any group health care benefits shall be subject to the provisions 
of the Health Care Purchasing Act [13-7-1 NMSA 1978]; and provided further that reinsurance or 
excess coverage insurance may be placed by private negotiation, notwithstanding the provisions 
of the Procurement Code [18-1-28 NMSA 1978], if the insurance or reinsurance has a restricted 
number of interested carriers, the board determines that the coverage is in the interest of the state 
and cannot otherwise be procured for a reasonable cost and the director seeks the advice and re- 
view of the board in the placement and in designing private negotiation procedures; 

(3) in the manner prescribed by Subsection E of Section 9-17-5 NMSA 1978, after a notice 
and a public hearing, prescribe by regulation reasonable and objective underwriting.and safety 
standards for governmental entities and reasonable standards for municipal self-insurance pool- 
ing agreements covering liability under the Tort Claims Act [41-4-1 NMSA 1978] and adopt such 
other regulations as may be deemed necessary; 

(4) compromise, adjust, settle and pay Slain 

(5) pay expenses and costs; 

(6) in the manner prescribed by Subsection E of Section 9-17-5 NMSA 1978, prescribe by 
rule or regulation the rating bases, assessments, penalties and risks to be covered by the public 
liability fund, the workers' compensation retention fund and the public property reserve fund and 
the extent such risks are to be covered; 

(7) issue certificates of coverage in accordance with Paragraph (6) of this subsection: 

(a) to any governmental entity for any tort liability risk covered by the public liability 
fund; q . 
‘ (b) to any governmental entity for any personal injury liability risk or for the defense 
of any errors or act or omission or neglect or breach of duty, including the risks’set forth in Para- 
graph (2) of Subsection B and Paragraph (2) of Subsection D of Section 41-4-4 NMSA 1978; and 

(c) to any governmental entity for any partof risk covered by the workers' compensa- 
tion retention fund, the surety bond fund or the public property reserve fund; 

(8) study the risks of all governmental entities; 

(9) initiate the establishment of safety programs and adopt pewilatibiis to carry out’such 
programs in the manner prescribed by Subsection E of Section 9-17-5 NMSA 1978; 
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(10) hire a safety program director who shall coordinate all safety programs of all state 
agencies; 

(11) consult with and advise ers public bodies on ‘their risk management piobicead! and 

(12) employ full-time legal counsel who shall be under the exclusive control and supervi- 
sion of the director and the secretary of general services. 

B. The risk management division of the general services department shall provide liability 
coverage for the following risks: 

(1): a claim made pursuant to the provisions of 42 UL s. C. Section 1983 against a nonprofit 
corporation, members of its board of directors or its employees when the claim is based upon ac- 
tion taken pursuant to the provisions of a contract between the corporation and the department 
of health under which the corporation provides developmental disability services to clients of the 
department and the claim is made by or on behalf of a client; and 

(2) aclaim made pursuant to the provisions of 42 U.S.C. Section 1983 against a nonprofit 
corporation, members of its board of directors or its employees when the corporation operates a 
facility licensed by the department of health as an intermediate care facility for the mentally re- 
tarded and the claim is based upon action taken pursuant to the provisions of the license and is 
made by or on behalf of a resident of the licensed facility. 

C. The director shall report his findings and recommendations, if any, for the consideration of 
each legislature. The report shall include the amount and name of any person receiving payment 
from the public liability fund of any claim paid during the previous fiscal year exceeding one thou- 
sand dollars ($1,000). The report shall be made available to the legislature on or r before Decem- 
ber 15 preceding each regular legislative session. 


History: Laws 1978, ch. 166, § 8; 1979, ch. 287, § 3, governmental entities is limited to the coverage required 
1979, ch. 392, § 1; 1983, ch. 801, § 65; 1986, ch. 102, § by the Tort Claims Act [41-4-1 to 41-4-27 NMSA 1978] 
6; 1990;:ch. 71, § 1; 1995, ch. 173, § 1; 1997, ch. 74, § 6. and does not extend to mandamus actions. Board of Cnty. 


The 1997 amendment, effective July 1, 1997, inserted Comm'rs v, Risk Mgt. Div., 1995-NMSC-046, 120 N.M, 
the proviso following "group benefits" at the beginning of 178, 899 P.2d 1132. 


the sentence in Paragraph A(2) and made minor stylistic Denial of coverage for mandamus claims. — The 
changes. risk management division's endorsement of a certificate of 
The 1995 amendment, effective June 16, 1995, added coverage issued to a county denying coverage for manda- 
"and duties" in the section heading, substituted "9-17- mus actions was a ministerial act, fulfilling the require- 
5" for "9-6-5" in Paragraphs (3) and (6) of Subsection A, ments of the Tort Claims Act [41-4-1 to 41-4-27 NMSA 
added Subsection B, and redesignated former Subsection 1978], and not a discretionary decision altering the scope 
B as Subsection C. of the county's coverage; accordingly, the refusal to cover 
The 1990 amendment, effective May 16, 1990, rewrote mandamus claims in the endorsement was not subject to 
Paragraph (2) of Subsection A which read "purchase in- rulemaking requirements. Board of Cnty. Comm'rs v. Risk 
surance or reinsurance" and substituted "workers! com- Mgmt. Div., 1995-NMSC-046, 120 N.M. 178, 899 P.2d 1132. 
pensation" for "workmen's compensation" in two places in Waiver of Eleventh Amendment immunity by 
Subsection A. duly employed legal counsel, — Attorneys duly hired 
ANNOTATIONS by risk management division, in removing suit to federal 


court, invoked federal jurisdiction and thereby waived 
Coverage limited by Tort Claims Act. — Provi- state's immunity from suit, Abreu v. N.M. Children Youth 
sion of this section regarding coverage for the defense of & Families Dep't, 646 F.Supp.2d 1259 (D.N.M. 2009). 


15-7-3.1. Repealed. 


Repeals. — Laws 1987, ch. 319, § 1 repealed 15-7- relating to the public child contractor liability fund, effec- 
oe NMSA 1978, as enacted by Laws 1986, ch. 114, § 1, tive June 19, 1987, ; 


15-7-4, Risk management advisory board. 


A. There is created the "risk management advisory board." The board shall be composed of: 
(1) the attorney general or his designee; 
(2) the superintendent of insurance; 
(3) the secretary of finance and administration or his designee; > 
(4) the chief financial officer of a public school district who shall be appointed by the gov- 
ernor;: > . : Ps 
(5) an attorney, who shall be named by the president of the state bar of New Mexico; 
(6) the director of the legislative council service or his designee; 
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(7) the chief financial officer of an institution of higher education who shall be eer 
by the governor; | 
» (8) an insurance agent ented to write property, cians and life i insurance in this ated 
who shall be appointed by the governor; and 
(9) the chief financial officer of a local public body or the chief administrator of an meyer of 
a local public body, other than a school district, with a risk covered by the public MS TAUiy fund, who 
shall be appointed by the governor. 

B. Members of the board appointed by the governor or named by the president of the state bar 
of New Mexico shall serve for a term of four years. The insurance agent appointed by the governor 
and the attorney named by the president of the state bar of New Mexico shall be paid by the risk 
management division per diem and mileage in accordance with the Provisions of the Per Diem and 
Mileage Act [10-8-1 NMSA 1978]. 

C.. A majority of the board shall constitute a quorum. The members of the board shall annually 
elect from among their membership a chairman and vice chairman. 


History: Laws 1978, ch. 166, § 9. ANNOTATION 


Law reviews. — For survey, "Torts: Sovereign and 
Governmental Immunity in New Mexico," see 6 N.M. L. 
Rev. 249 (1976). 


15-7-5. Powers and duties of the adyisery,! board. 


The advisory board shall review: 

A. specifications for all insurance policies to be purchased by the risk management division in- 
cluding specifications setting forth minimum capital and surplus requirements for any insurance 
company submitting a bid; 

B. all professional service and consulting contracts or agreements to be entered into by the risk 
‘management division; 

C. if insurance is to be purchased by negotiation, the companies and agents to be selected to 
submit proposals; 

D. all rules and regulations to be promulgated by the risk management division; 

E. the form, purpose and: content of certificates of eb cacly to be issued by the risk manage- 
ment division; and 

F. investments to be made by the risk management division: 


History: Laws 1978, ch. 166, § 10. 


15-7-6.. Workers' compensation retention fund. 


A. There is created in the state treasury the "workers' compensation retention fund". 
B. Money deposited in, earned by or SBuDE eS to the workers' compensation retention fund 
may be used by the director to: 
(1) purchase workers' compensation insurance; 
(2) establish appropriate reserves to provide workers’ compensation coverage for employ- 
ees of state agencies or employees of covered educational entities; 
(3) pay workers' compensation claims in accordance with the Workers' Compensation Act 
[52-1-1 NMSA 1978]; 
(4) enter into consulting and other contracts as may be necessary or desirable in carrying 
out the provisions of this section; and 
(5) pay costs or expenses incurred in carrying out the provisions of this section. | 
C. For the purposes of this section, "covered educational entities" means school districts as 
defined in Section 22-1-2 NMSA 1978 and educational institutions established pursuant to Chap- 
ter 21, Articles 13, 16 and 17 [repealed] NMSA 1978 that request and are granted coverage from 
the risk management division of the general services department, if the coverage is commercially 
unavailable; except that coverage shall be provided to a school district only through the public 
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school insurance ‘authority or its successor unless the district has been granted a waiver by the 
authority or the authority is not offering the coverage for the fiscal year for which the division of- 
fers its coverage. A local school district to;which the division may provide coverage may provide 


for marketing and servicing to be done by licensed insurance agents who shall receive sorebaniti 


compensation for their services. 


History: 1953 Comp., 5 5-14-25, enacted by Laws 
1977, ch. 385, § 9; 1978, ch..166,,§ 11; 1983, ch. 301,,§ 


66; 1986, ch. 102, § 7; 1989, ch. 324, § 10; 1996 (1st S. s, yy: 


ch. 8, § 4; 2000, ch. 27, $3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law, Ar- 
ticle 17 of Chapter 21 NMSA 1978 was repealed by Laws 
1995, ch. 224, § 29 and Laws 1999, ch. 219, § 21. See notes 
following Chapter ‘21, Article 17 NMSA 1978. 


The 2000 amendment, effective March 6, 2000,... 
added Subsection B(2) and redesignated the remain- 


ing paragraphs in Subsection B accordingly, and deleted 


Suibaseiiite D, concerning excess ' vecksil balances in the 
workers' compensation retention fund. _ ; 
The 1996 amendment, effective March 21, 1996, in 


“Subsection B, inserted "earned by" in the introductory para- 


graph, deleted former Paragraph (2), which provided that 
the director.may establish appropriate reserves to provide 
workers' compensation coverage for employees of state 
agencies or employees of covered educational entities, and 
redesignated the remaining paragraphs; in the first sen- 


_ tence of Subsection C; substituted "that request! for "which 


request" near the beginning and deleted "group" preceding 
"insurance authority"; and added Subsection D. 


15-7-7.. Consulting and claims adjusting contracts. 


A. Notwithstanding any other provision of law, the risk management division of the depart- 
ment of finance and administration [general services department] may: : 

(1) contract, as may be necessary, with ‘a recognized insurance consulting firm ‘to assist 

in the implementation of the workmen's compensation retention fund and the public property 


reserve fund; and 


(2) contract with a recognized insurance claims adjusting firm for the handling of all 
claims made against the workmen's compensation retention fund or the public property reserve 


fund. 


B. No contract shall be entered into pursuant to this section unless proposals have been anit 
from two or more qualified firms. Contracts shall be awarded on the basis of cost, financial re- 
sources of the firm, service facilities in New Mexico, service reputation and experience. 


History: 1953 Comp., § 5-14. 26, enacted by Laws 


1977, ch. 385, § 10; 1988, ch. 58, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 
Laws 1983, ch. 301, § 7 provided that references to the 


“risk management division of the department of finance 


and administration’ be construed as references to the risk 
management division of the general services department. 
See 15-7-2 NMSA 1978. 


15-7-8. Local public bodies; insurance policies; reports. 


A. Upon request, any local public body shall file with the director of the risk management divi- 


sion: 


(1) a copy of every insurance policy currently in effect; and 
(2) a detailed statement of the cost of such policies. 
B. Ifa local public body has been unable to insure any risk or for any other reason has failed to 
insure any risk, it shall report the reason for such failure to the director of the risk management 


division on or before November 1 of each year, 


History: 1958 Comp., § 5-14-27, enacted by Laws 
1977, ch. 385, § 16; 1978, ch. 166, § 12; 1983, ch. 58, § 2. 


15-7-9. Confidentiality of records. 


A. The following records created or maintained by the risk management division of the general 
services department are confidential and shall not be subject to any right of inspection by any 
person except the New Mexico legislative council or a state employee within the scope of the New 
Mexico legislative council's or state employee’ s official duties: 
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(1) records pertaining to insurance coverage; provided that any record of a particular cov- 
erage shall be available to any public officer, public employee or governmental entity insured un- 
der such coverage; and 

(2) records pertaining to claims for damages or other relief against any governmental en- 
tity or public officer or employee; provided that the records shall be Meath to public inspection on 
and after the earliest of: 

(a) the date a final judgment is issued resolving the claim ane all Sppeels and rights 
to appeal have been exhausted; or 
(b) the date a settlement agreement is signed by all of the parties. 
B. Records protected pursuant to Subsection A of this section shall be made available as neces- 
sary for purposes of audit or defense. Any person performing such audit or providing such defense 
shall keep such records confidential, except as required otherwise by law. 


History: 1978 Comp., § 15-7-9, enacted by Laws A(2)(b) as Subparagraph A(2)(a), in Subparagraph A(2)(a), 


1981, ch. 280, § 1; 2020, ch. 37, § 1. after "the date", deleted "all litigation involving the claim 
Cross references, — For inspection of public records and the occurrence giving rise thereto has been brought 

generally, see 14-2-1 et seq., 14-3-7 and 14-3-8 NMSA to" and added "a", and after "final judgment", added "is is- 

1978. sued resolving the claim", deleted former Subparagraphs 
The 2020 amendment, effective May 20, 2020, re- A(2)(c) and A(2)(d) and added a new Subparagraph A(2)(b); 

moved the one hundred eighty-day delay in releasing and deleted former Subsection C, which provided a crimi- 

public records pertaining to claims against governmental nal penalty for revealing protected records. 

entities, public officers or public employees after the occur- 

rence of certain events, changed and removed the events ANNOTATIONS 

that trigger release of public records pertaining to certain Section does not encompass all public bodies. — 

claims against governmental entities, public officers or The clear, unambiguous language limiting confidentiality 


public employees, and eliminated criminal penalties for 
revealing confidential records pertaining to certain claims 
against governmental entities, public officers or public 
employees; in the section heading, deleted "penalty", in 


to "records created or maintained by the risk management 
division" means that this section does not encompass all 
public; bodies, ‘but rather only those<insured by the risk 
management division. Board of Comm'rs v. Las. Cruces 


Subsection A, in the introductory clause, after "division", Sun-News, 2008-NMCA-102. 134 N.M. 283. 76 P.3d 36. 
added "of the general services department’, after "person", Fundsheld by private apGtors not protected. ns 
deleted "not a state officer, member of the legislature" and Nothing in the Tort Claims Act suggests the, legislature 


added "except the New Mexico legislative council", and af- 


intended to extend the protection of this section to funds 
ter "scope of", added "the New Mexico legislative council's 4 ena 


held by private insurers. Board of Comm'rs v. Las Cruces 


or state employee's’, "in Paragraph A(2), in the introduc: Sun-News. 2003-NMCA-102. 184 N.M. 283° 76 P.3d 36. 
tory clause, after ' 'provided", deleted "such records shall An die 2d, A.L.R. atid Cal. Sarefaroncesss What 
be subject to public inspection by New Mexico citizens one preliminary data gathered by public departments orsof. 
hundred eighty days after the latest of the following dates" © fcials constitute "public records" within the right of ac- 
and added "that the records shall be subject to public in- cess, inspection, and copying’ by private persons, 26 
spection on or after the earliest of", deleted former Sub- A.L.R.4th 639. 

paragraph A(2)(a) and redesignated former Subparagraph 76 CJS. Records § 74 et seq. 


15-7-10. Legal defense contracts; renewal. 


Any valid contract between the risk management division and any law flere to defend claims 
against the state or any of its public employees pursuant to Subsection B of Section 41-4-4 NMSA 
1978, shall be automatically extended for the purpose of and as long as necessary for completing 
and concluding any matter in litigation, including appeals, referred to the firm for defense prior to 
the termination date stated in the contract or any applicable amendment thereto. Automatic re- 
newal pursuant to this section applies only to matters which were in litigation and were referred to 
the law firm prior to the contract termination date and does not apply to regular contract renewals. 
This section does not affect the director's discretion to assign or to terminate a prior assignment 
and reassign any matter to any law firm. This section does not apply where nonrenewal is approved: 

A. by two-thirds majority vote of the board members present and voting and by consent of 
a majority of the state public employee defendants being represented in each matter; or 

B. by simple majority vote of the board members present and voting, consent of the law 
firm and consent of a pie er of the state public employee defendants being represented in each 
matter. 


History: 1978 Comp., § 15-7-10, enacted by Laws 
1982, ch. 19, § 2. 
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15-7-11 ADMINISTRATION OF GOVERNMENT 15-7-11 


15-7-11. Temporary transfer of money among funds exists tenet by 
risk management division. 


A. The director of the risk management division of the general services department may trans-. 
fer money in accordance with this section among the following funds: 

(1) the local public body unemployment jeos ea! reserve fund; 

(2). the public liability fund; 

(3) the public property reserve fund; 

(4) the state government unerplayment compensation reserve fund; 

(5) the surety bond fund; 

(6) the workers' compensation retention fund; and. 

(7) the group self-insurance fund. 

B. Money may be transferred among the funds specified’; in Subsection A of this mpl only 
upon the director's written certification that: 

(1) the money is required to maintain the financial stability and liquidity of the fund to 
which the money is to be transferred; 

(2). the money is not required to.maintain the financial stability and liquidity of any fund 
from which the money is to be transferred; 

(3) the fund to which the money is to be erafalted can reasonably be expected to have 
sufficient balances within one year of the date of the transfer to repay the amount transferred in 
full plus interest; and 

(4) - all other requirements of this section will be fulfilled prior to transfer. 

C, The secretary of general services and the state board of finance shall approve in advance 
any transfer of money pursuant to this section. 

D. The total amount of money that may be transferred out of a particular fund shall not at any 
time exceed thirty percent of the total balance depositions in. the fund, including any money owed to 
the fund pursuant.to this section. 

E; Amounts of money transferred pursuant to this section an be repaid to any fund from 
which transferred within one year from the date of transfer, together with interest. Interest shall 
be calculated: on the basis of the average interest earned on money remaining in the fund during 
the duration of the transfer. 

F. If amounts owing any fund cannot be repaid in ‘accordance with this section, the director of 
the risk management-division shall so certify to the secretary of general services and to the state 
board of finance. Repayment shall then be made as soon as money becomes available therefor, 

G. Repayment of money to a particular fund shall not be deemed a transfer subject to the re- 
quirements of this section. 


History: 1978 Comp., § 15-7-11, enacted by Laws 
1983, ch. 292, § 1; 1990, ch. 28, § 1; 2013, ch. 186, § 2. 

The 2013 amendment, effective April 5, 2013, in- 
cluded the group self-insurance fund as one of the funds 


among which the risk management division may tempo-. 


rarily transfer; and added Paragraph (7) of Subsection A, 
The 1990 amendment, effective May 16, 1990, in- 
serted “of the risk management division of the general 


services department" and "of the risk management divi- 
sion” following "director" in Subsections.A:and F, substi- 
tuted "secretary of general services" for "secretary of fi- 
nance and administration" in Subsections C and F and, 
in Subsection A, added present Paragraphs (1), (2) and (4) 
and redesignated former Paragraphs (1) to;(3) as present 
Paragraphs (6), (3), and (5), respectively. 


_ ARTICLE 8 


TEAR ERAEAEHOR Services . 


Sec. 

15-8-1. Short title.’ 

15-8-2.  Findings-and purpose. 

15-8-3. Definitions. 

15-8-4, Division created. 

15-8-5, Division; general powers and duties. 

15-8-6. State vehicles; use; markings; state government 


plates. 


Sec, 


15-8-7. Purchase of state ‘vehicles; Procurement Code; 
‘equipment. 

15-8-8. Lease with state funds. 

15-8-9. Vehicle title. 

15-8-10. Rules. 

15-8-11, Report to legislature. 
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15-8-1 TRANSPORTATION SERVICES 15-8-3 


Chapter 15, Article 8 NMSA 1978 may be cited as the "Transportation Services Act”. 


History: Laws 1994, ch. 119, § 1; 1995, ch. 161, § 3. administration (now general services department): does 


The 1995 amendment, effective June 1, 1995, rewrote not specifically prohibit the use of state vehicles for haul- 
the section which read "Sections 1 through on of i act ing or pulling personal vehicles while on official business, 
may be cited as the 'Motor Pool Act." — 1% it is apparently intended to prohibit any personal use of 


ANNOTATIONS 


Personal use of state vehicles prohibited. — Al- 
. though Rule 78-9 of the department of finance and 


state vehicles. 1980 Op. Att'y Gen. No. 80-04. 


15-8-2.' Findings and purpose. 


The legislature finds that centralized control of state vehicles is in the best interest of the state 
because it permits the state to use its transportation resources in the most efficient and effective 
manner. The.primary purposes of the Transportation Services Act [15-8-1 NMSA 1978] are to: 

A. provide a centralized agency to purchase state vehicles and to control their use; 

B. implement and administer the State Aircraft Act [15-9-1 A 1978]; and 

C. provide authorization for administration of the state's state and federal surplus property 
programs. 


History: Laws 1994, ch. 119, § 2; 1995, ch. 161, § 4; Transportation Services Act the administration of surplus 


2007, ch. 29, § 1. property programs, 

The 2007 amendment, effective July 1, 2007, deleted ‘The.1995 amendment, effective June 1, 1995, subdi- 
former Subsection C, which provided that a, purpose of vided the existing language to form Subsection A, added 
the act was to supervise and ‘monitor the alternative fuel ‘’ Subsections B through D, and substituted "The primary 
conversion program; deleted former Subsection D,'which ,.. » purposes of:the Transportation Services Act are" for "the 
provided that.a purpose of the.act.was to:supervise and |. purpose.of the Motor Pool Act is" in the introductory lan- 
administer a state travel coordination program; and guage. — ' 


added new Subsection C to include as a purpose.of the ©’ 


15-8-3. Definitions. 


As used in the Transportation Services Act: 

A. "director" means the director of the division; 

B. division | means the transportation services division of the general services department; 

C. "protective license plate" means a regular passenger license plate issued to a state vehicle 
that is in the custody of a state agency, can be traced to that state agency and is being used for 
sensitive activities; 

D. "secretary" means the secretary of general services; 

E. "sensitive activity" means an activity performed by an employee of the state that: 

(1) is authorized by the state to be performed for a legitimate and appropriate purpose for 
the state, other than a legitimate undercover law enforcement purpose; and 

(2) would place the employee at a higher risk of personal injury if knowledge of the activ- 
ity were made public, as determined in writing by an appropriate supervising authority of the 
employee; 

F. "state agency" means a state department, agency, board or commission but does not include 
the legislative and judicial branches, public schools and institutions of higher education; 

G. "state vehicle" means an automobile, van, sport-utility truck, pickup truck or other vehicle 
with a declared gross vehicle weight of less than ten thousand pounds used by a state agency to 
eked et passengers or property; and > 

H. "undercover license plate" means a regular passenger license plate issued to a state vehicle 
that is registered in a fictitious name and address that cannot be traced to. the state agency having 
custody of the vehicle and that is being used for legitimate law enforcement purposes only. 
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15-8-4 ADMINISTRATION OF GOVERNMENT 15-8-5 


History: Laws 1994, ch. 119, § 3; 1995, ch. 161, § 5; the general services department; changed the definition 
2007, ch. 29, § 2; 2010, ch. 57, § 1; 2013, ch. 66, § 1. of "state agency" in Subsection D to include the legisla- 
The 2013 amendment, effective June 14, 2013, de- tive and judicial, branches, but to exclude public schools 
fined additional terms related to protective and under- and institutions of higher learning; and in Subsection E, 
cover license plates; and added Subsections C, E and H. changed to the definition of "state vehicle" to include ve- 
The 2010 amendment, effective May 19, 2010, in Sub- hicles with a declared gross weight of less that ten thou- 
section D, after "board or commission", deleted "includ- sand pounds. . 
ing" and added "but does not include", and after "judicial The 1995 amendment, effective June 1, 1995, sete 
branches", deleted "but not including". tuted "transportation services" for "motor pool!" i in the in- 
The 2007 amendment, effective July 1, 2007, deleted troductory language and in Subsection C. 


former Subsection A, which defined "department" as 


15-8-4. Division created. 


The "transportation services division" is created in the general services department. The direc- 
tor shall be appointed by the secretary with the consent of the governor. Staff of the division shall 
be covered by the provisions of the Werean se) Act [10-9-1 NMSA 197 8]. 


History: Laws 1994, ch. 119, § 4; 1995, ch. 161, § 6; The 1995 amendment, effective June 1, 1995, substi- 
2007, ch. 29, § 3. ». tuted "transportation services" for "motor pool" in the first 
The 2007 amendment, effective July 1, 2007, changed ., sentence. 


es geeaa F to ' ‘general services department". | 


15-8-5. Division; general powers aa duties: 


The division shall: 

A. have control over state vehicles efi or leased by the division; 

B. regulate the use of the state vehicles owned or leased by the division; 

C. register all state vehicles owned or leased by the division; 

D. control the issuance of state government plates assigned to a state agency and ensure that 
state government plates are used only on state vehicles; 

E. maintain a complete and accurate inventory of state vehicles owned or leased by the divi- 
sion and the location of those vehicles; 

F. establish and enforce maintenance standards for state vehicles owned or leased by the divi- 
sion; 

G. require periodic use and maintenance reports from state agencies that have custody of state 
vehicles owned or leased by the division; 

H. purchase or lease, through the state purchasing agent, state vehicles to be owned or leased 
by the division and assign their use; 

I. perform periodic announced and unannounced inspections of state vehicles owned or r leased 
by the division in the custody of state agencies; 

J. establish a motor pool and provide a fleet of state vehicles for use by state agencies; 

K. establish and enforce standards for drivers of state vehicles, including revoking driver privi- 
leges; 
L. have access to individual state employee driver records maintained by the taxation and 
revenue department in order to ensure that drivers of state vehicles hold a current valid driver's 
license as defined by the rules of the division; 

M. maintain a record of all accident reports and insurance claims for vehicles owned or fessed 
by the division; 

N, maintain a history of state vehicles owned or leased by the division, including purchases, 
maintenance and sales; 

O. carry out the provisions of the Alternative Fuel Acquisition Act [13-1B-1 NMSA 1978] as it 
applies to vehicles owned or leased by the division; 

P. have the power to sell or otherwise dispose of vehicles owned or leased by the division pursu- 
ant to the provisions of Sections 13-6-1 and 13-6-2 NMSA 1978 after approval of the secretary; and 

Q. administer the state's state and federal surplus property programs. 
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15-8-6 TRANSPORTATION SERVICES 15-8-6 


History: Laws 1994, ch. 119, § 5; 2007, ch. 29, § 4. 

The 2007 amendment, effective July 1, 2007, deleted 
former Subsection C, which required the division to hold 
titles to all state vehicles and provide for the security of 
the titles; deleted former Subsection L, which required the 
division to provide for maintenance of state vehicles in the 
motor pool; relettered former Subsections C to K as Sub- 
sections C to J and former Subsections M to R as Subsec- 
tions K to P; in Subsections A and B and new Subsections 
C, E, F, G, I; M, N, O and P, added the qualification that 
state vehicles be owned or leased by the division; in re- 
lettered Subsection C, deleted the requirements that the 
division register state vehicles in the custody of the divi- 
sion and ensure that state vehicles assigned to other state 
agencies have current and correct registration and added 
the qualification that the state vehicles be owned or leased 
by the division; in new Subsection H, added the authority 


to lease vehicles and added the qualification that the 
state vehicles be owned or leased by the division; in new 
Subsection L, deleted the provision that driver records in- 
clude all tickets received by drivers of state vehicles for 
violations of the Motor Vehicle Code and granted the divi- 
sion access to employee driver records maintained by the 
taxation and revenue department to ensure that drivers 
of state vehicles hold a current valid driver's license as 
defined by the rules of the division; in new Subsection M, 
added the qualification that reports and claims be for ve- 
hicles owned or leased by the division; in new Subsection 
O, changed the name of "Alternative Fuel Conservation 
Act" to the "Alternative Fuel Acquisition Act" and added 
the qualification that the act be carried out as it applies to 
vehicles owned or leased by the division; and added a new 
Subsection Q to provide for administration by the division 
of the state's state and federal surplus property programs. 


15-8-6. State vehicles; use; markings; state government plates. 


A. The division shall adopt rules governing the use of vehicles used by state agencies or by 
other persons pursuant to Subsection I of this section, including driver requirements and respon- 
sibilities, under what circumstances someone can be assigned a state vehicle on a permanent or 
semipermanent basis and when custody of a state vehicle can be vested in another state agency. , 

B. The division may determine that it is impractical to retain custody of certain state vehicles, 
and it may provide that custody reside in another state agency in the following cases: 

(1) the state vehicle is used for emergency or law enforcement purposes; or 

(2) the state vehicle is a department of transportation, energy, minerals and natutal re- 
sources department, department of game and fish or homeland security and emergency manage- 
ment department passenger vehicle, truck or tractor or heavy road equipment. 

C. Except as provided in Subsections F, G and H of this section, all state vehicles shall be 
marked as state vehicles. Each side of the vehicle shall be marked, in letters not less than two 


inches in height, with the following designation of ownership: "State of New Mexico, ....... De- 
partment" or "State of New Mexico Department of ......... " and naming the department using the 
vehicle. 


D. Except as provided in Subsections F, G and H of this section, all state vehicles shall have 
specially designed government registration plates. 

E. Except as provided in Subsections F, G and H of this section, all state vehicles owned or in 
the custody of state agencies that have law enforcement functions shall be marked and have state 
government registration plates. 

_F.. State vehicles used for legitimate undercover law enforcement purposes are atege from 
the requirements of Subsections C, D and E of this section and may be issued an. undercover li- 
cense plate when it is determined by the division that issuance of such a license plate is necessary 
to protect legitimate undercover law enforcement activities. 

G. State vehicles used for sensitive activities other than legitimate undercover. law enforce- 
ment purposes are exempt from the requirements of Subsections C, D and E of this section and 
may be issued a protective license plate when it is determined by the division that issuance of 
such a license plate is necessary to protect the health, safety or welfare of a state employee using a 
state-owned vehicle for sensitive activities. The standards for the issuance of a protective license 
plate pursuant to this subsection shall be determined by rule jointly promulgated by the division 
and the motor vehicle division of the taxation and revenue department. prong 

‘H. A state agency may seek custody of state vehicles as an exception to Subsection B of this 
section or an exemption to the provisions of Subsection C of this section by making a written re- 
quest to the director, specifying the reasons for the proposed custody or exemption. The director 
may approve the custody or exemption, in writing, indicating the duration and any.conditions of 
the custody or exemption. — 

I. The division shall adopt rules permitting individuals enrolled in the state's adaptive driving 
program to use special-use state vehicles for evaluation and training purposes in that program. 
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15-8-7 


. History: Laws 1994, ch, 119, §°6; 2007, ch. 29, § 5; 
2009, ch. 8, § 1; 2009, ch. 129, § 1; 2009, ch. 250, § 6; 
2018, ch. 66, § 2.) 

Cross references. — For state government registra- 
tion plates, see 66-3-28 NMSA 1978. 

The 2018 amendment, effective June 14, 2013, autho- 
rized the issuance of protective and undercover license 
plates to state agencies; in Subsection C, in the first sen- 
tence, after "Except as provided in", changed "Subsections 
E:and F" to "Subsections: F, G and H"; in:Subsection D, 
after"Except as provided in", changed "Subsections E 
and F" to "Subsections F, G and H"; in Subsection H, at 
the beginning of the sentence, delete "Only state vehicles 
used for legitimate undercover law enforcement purposes 
are exempt from the requirements of Subsections C and D 
of this section" and added "Except as provided in Subsec- 
tions F, G and H of this’section" and after "all", deleted 
"other"; and added Subsections F and G, 

The 2009 amendment, effective April 7, 2009, in Para- 
graph (2) of Subsection B, deleted ."or" after "natural. re- 
sources department", and after "game and fish", added "or 
homeland security and emergency management depart- 
ment’. 

The 2007. amendment, effective July 1, 2007, in 
Subsection A, changed "state vehicles" to..."vehicles 
used by state agencies"; deleted former Paragraph (2) 
of Subsection B, which provided that custody may re- 
side in another state agency if the vehicle is of a special 
design or construction. that effectively limits its use to 
a particular purpose; deleted former Paragraph (3) of 
Subsection B, which provided that custody may reside 
in another state agency if the money used to acquire 
the vehicle.is subject. to constitutional or.trust. limita- 
tions that prevent its use as part of the motor pool; de- 
leted former Paragraph (4) of Subsection B, which pro- 
vided that custody may reside in another state agency 
if the vehicle is not based in Santa Fe;.in Paragraph 
(2), changed "state highway and transportation depart- 
ment” to "department of transportation" and added 
"energy, minerals and natural resources department 


ADMINISTRATION OF GOVERNMENT 


15-8-7 


or department of game and fish passenger vehicle"; de- 
leted former Paragraph (6) of Subsection B, which pro- 
vided that custody may reside in another state agency 
if the agency requires the use of a vehicle on a regular 
basis as defined by regulation of the division; in Sub- 
section C, added "State of New Mexico Department of 

"as a state vehicle designation, added the 
qualification that. the department designated by the 
marking be the department using the vehicle, and de- 
leted the provision that if a department has more than 
one vehicle assigned for its use, each vehicle shall be 
conspicuously numbered in consecutive order and that 
the division include the words "State Motor Pool" and 
consecutive number of the vehicle on the designation 
for its vehicles; and added Subsection F. id 


ANNOTATIONS 


An authorized driver of a state vehicle must be 
using the vehicle in furtherance of official state 
business. — Where the New. Mexico corrections de- 
partment (department) treated state employees who 
were members of a union differently than a state em- 
ployee who was not by allowing the non-union employee 
to use a state vehicle to attend the same department- 
called policy review meeting for which the union em- 
ployees' request to use a state vehicle had been denied, 
the district court did not err in affirming the public.em- 
ployee labor relations board's decision that the union 
employees were acting)in furtherance of official sate 
business. by attending the policy review meeting and 
that the department committed a prohibited practice 
in violation of 10-7E-19(A) NMSA 1978 by prohibiting 


the union members from using a state vehicle, because 


the policy review. meetings are a. required step in the 
process of implementing operational changes at the de- 
partment's facilities, and because the department can- 
not implement its proposed changes without first con- 
ferring with employee officials. N.M. Corrections Dep't 
v. AFSCME, 2018-NMCA-007, cert. denied, 


15-8-7, Purchase of state vehicles; Procurement Code; equipment.. 


A. All state vehicle purchases shall be pursuant to the provisions of the Procurement ’Code {13- 
1-28 NMSA 1978]. All purchases of state vehicles, even those not assigned to the motor pool, shall 


be approved by the director. 


B. Subject to legislative appropriations and directives and the approval of the ee the 
director shall determine the type and iene of state ee to be sl ie pase? year ag how 


they shall be equipped. 


sgt Laws 1994, ch. 119, § 7. 
ANNOTATION: s 


Purchase through budget transfers. — This sec- 
tion does not provide that motor vehicle purchases may 


: 


>Bert 


provided that the budget and any amendments to it must 


“provide that the funds are to be used specifically for the 


be approved only if specifically provided in the ageney © 


budget, in. its originally approved form, and where the 
general appropriation act gives the state budget division 
the authority to increase agency budgets and to transfer 
funds between budget categories, vehicle acquisitions may 


be. provided either in; the originally. approved operating. 


budget submitted by the state agency to the state budget 
division and then provided to the legislature, or in the ap- 
proval budget as amended by approved budget transfers 
and increases that the state budget division approves, 


AS ii 


purchase or lease of motor vehicles, 1987 Op. Att'y Gen. 
No. 87-32 (rendered under former 15-3-26 NMSA 1978). 
Budget transfers effect on legislature's appro- 
priation authority. — The use of budget adjustment re- 
quests to place funds in the capital outlay budget category 
for the purpose of purchasing vehicles does not infringe 
upon or usurp the legislature's authority to make agency 


. appropriations. 1987, Op. Att'y Gen. No, 87-32 (rendered 


_ under former 15-3-26 NMSA 1978).. 


Am. Jur. 2d, A.L.R. and C.J.8, references. — Use of 
automobile as corporate or governmental function, 110 


>) ALL.R. 1117, 156 A.L.R. 714. 
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15-8-8 STATE AIRCRAFT 15-9-1 


15-8-8. Lease with state funds. 


No motor vehicle shall be leased with state money unless such lease is first specifically approved 
by the division. 


History: Laws 1994, ch. 119, § 8. 


15-8-9. Vehicle title. 


Title to all state vehicles shall be in the name of the division. 


History: Laws 1994, ch. 119, § 9; 2007, ch. 29, § 6. that titles, even to state vehicles not in the custody of the 

The 2007 amendment, effective July 1, 2007, changed division, be kept by the division; and deleted the require- 
the requirement that title to vehicles be held in the name ment that the division provide for the security of vehicle 
of the state to the requirement that title to vehicles be titles, 


held in the name of the division; deleted the requirement 


15-8-10. Rules. 


The division shall adopt and file in accordance with the State Rules Act [14-4-1 NMSA 1978] 
rules to carry out the provisions of the Transportation Services Act [15-8-1 NMSA 1978]. 


History: Laws 1994, ch. 119, § 10; 1995, ch. 161, § 7; The 1995 amendment, effective June 1, 1995, substi- 
2007, ch. 29, § 7. tuted "Transportation Services Act" for "Motor Pool Act". 
The 2007 amendment, effective July 1, 2007, deleted 
the phrase "and regulations". 


15-8-11. Report to legislature. 


The division shall provide an annual report to the legislature that includes information on the 
operations of the division, including reports on Motor Vehicle Code [66-1-1 NMSA 19778] violations, 
accidents and insurance claims involving state vehicles owned or leased by the division; major 
maintenance costs; and purchases and sales of motor vehicles. The report shall be deemed to have 
been provided to the legislature when filed with the legislative council service and the legislative 
finance committee. The division shall make copies available to individual legislators upon request. 


History: Laws 1994, ch. 119, § 11; 2007, ch. 29, § 8. include information about the progress of the division in 


The 2007 amendment, effective July 1, 2007, added carrying out the provisions of the Alternative Fuel Acqui- 
the qualification that state vehicles be owned or leased by sition Act. 
the division and deleted the requirement that the report 

State Aircraft 

Sec. Sec. 
15-9-1. Short title. 15-9-5,. Temporary provision; transfer of aircraft, person- 
15-9-2. Definitions. nel, money, appropriations, furniture, sup- 
15-9-3. Aircraft consolidation; department duties. plies and other property an contractual 
15-9-4, Travel charges. obligations. 


15-9-4.1. Aviation services fund. 


15-9-1. Short title. 
Chapter 15, Article 9 NMSA 1978 may be cited as the "State Aircraft Act". 


History: Laws 1994, ch. 135, § 1; 1995, ch. 49, § 1. The 1995 amendment, effective June 16, 1995, substi- 
tuted "Chapter 15, Article 9 NMSA 1978" for "This act". 
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15-9-2 ADMINISTRATION OF GOVERNMENT 15-9-5 


15-9-2. Definitions. 


As used in the State Aircraft Act [15-9-1 NMSA.1978]: 
A. "department" means the general services department; and 
B. "state aircraft" means all state airplanes used primarily to oe paddengedts 


History: Laws 1994, ch. 135, § 2. 


15-9-3. Aircraft consolidation; department duties. 


A. Allstate aircraft shall be consolidated in the department for the use of the state's agencies, 
departments, branches and institutions. 
B,. The department shall: 

(1) adopt and file in accordance with the State Rules Act [14-4-1 NMSA 1978] rules and 
regulations to carry out the provisions of the State Aircraft Act [15-9-1 NMSA 1978]; 

(2) own, operate and maintain the state's aircraft fleet; 

(3) provide centralized statewide scheduling of aircraft; 

(4) designate destination airports; 

(5) determine travel charges for state aircraft services; 

(6) determine use requirements, including the number of required passengers per flight 
and under what conditions persons other than state officers and employees are allowed to travel 
in state aircraft; and 

(7) determine other requirements it deems appropriate or fiscally responsible. 

C. The department may refuse a request for state aircraft scheduling. Biron 


History: Laws 1994, ch. 135,83. . Cross references. — For transfer of state-owned air- 
craft and related personnel, property and pple eons see 
15-9-5 NMSA 1978. 


15-9-4, Travel charges. 


The department shall charge for the use of state aircraft. ChineEdy shall be sufficient to offset 
the costs of operation, maintenatice and depreciation of state aircraft. hte collected for travel 
charges shall be deposited i in the aviation services fund. 


History: Laws 1994, ch. 135, § 4; 1995, ch. 49, § 2, The 1995 amendment, effective June 16, 1995, sub- 
ji ; stituted "aviation services fund" for'"general fund! i in the 
third sentence, Te ) 


15-9-4.1. Aviation services fund. 


There is created in the state treasury the "aviation services fund". Money in the fund is ap- 
propriated to the general services department for the purpose of operating, maintaining and re- 
pairing state aircraft, including fuel, insurance, pilot compensation and other basic support costs. 
Disbursements from the fund shall be made only upon warrant drawn by the secretary of finance 
and administration pursuant to vouchers signed by the director of the motor pool division of the 
general services department. Money in the fund shall not revert at the end of any fiscal year. 


History: Laws 1995, ch. 49, § 3. 
15-9-5. Temporary provision; transfer of aircraft, personnel, money, 


appropriations, furniture, supplies and other property and 
contractual obligations. 


On the effective date of the State Aircraft Act [15-9-1,.NMSA 1978], the passenger aircraft 
owned bythe state corporation commission [public regulation commission], the energy, minerals 
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and natural resources department and the state highway and transportation department shall be 
transferred to the general services department, and title to the aircraft shall be transferred to the 
general services department, On the effective date of the State Aircraft Act, the personnel, money, 
appropriations, furniture, supplies and other property attributable to the ownership, operation or 
maintenance of passenger aircraft in the state corporation commission [public regulation commis- 

sion], the energy, minerals and natural resources department and the state highway and trans- 
portation department shall be transferred to the general services department. On the effective 
date of the State Aircraft Act, contractual obligations related to the ownership, operation or main- 
tenance of passenger aircraft of the state corporation commission [public regulation commission], 
the energy, minerals and natural resources department and the state highway and Po ap 
department shall be binding on the generaliservices department: 


History: Laws 1994, ch. 135, § 5. pax 1998, ch. 108, § 80 provided that references to the 
Bracketed material..— The bracketed material was, state corporation commission be construed as references 
inserted by the compiler. It was not enacted by the legisla- to the public regulation commission, _ 


ture and is not part of the law. © 


% ARTICLE 10. 


Capitol Buildings Planning Commission 
Sec, Sec. 
15-10-1. Capitol buildings planning commission created, 15-10-2. Capitol buildings planning commission; review 


of lease-purchase agreements. 


15-10-1. Capitol buildings planning commission created. 


A. The "capitol buildings planning commission" is created. The commission shall be composed 
of four members of the legislature, two from each house, appointed by the New Mexico legislative 
council, the secretary of general services or the secretary's designee, the state treasurer or the 
state treasurer's designee, the secretary of transportation or the secretary's designee, the secre- 
tary of cultural affairs or the secretary's designee, the secretary of finance and administration or 
the secretary's designee, the commissioner of public lands or the commissioner's designee and the 
chair of the supreme court building commission or the chair’ s designee. 

B. The commission shall: 

(1) study and plan for the long-range facilities needs of state government in the greater 
metropolitan areas of Las Cruces, Santa Fe and Albuquerque and, after developing an initial mas- 
ter plan for the state facilities in those areas, conduct a review of state properties throughout the 
state for the development of an overall master plan; 

(2) review proposed lease-purchase agreements pursuant to Section 15-10-2 NMSA 1978; 

(3) work with the general services department and other state agencies in developing rec- 
ommendations for addressing deferred maintenance on state facilities and disposal strategies for 
aging facilities no longer able to serve their mission; and ; 

(4) utilizing life cycle costing, work with the general services department in developing 
recommendations regarding whether the state should lease, lease-purchase or purchase needed 
additional facilities. f 

C. The legislative council service shall provide staff for the commission in coordination with 
the staff architect and other staff of the facilities management division of the general services 
department. | 

D. The commission shall meet regularly and shall report annually to the legislature on an 
annual update of the master plan for the long-range facilities needs of state government in the 
greater metropolitan areas of Las Cruces, Santa’ Fe and Albuquerque and throughout the state. 


History: Laws 1997, ch. 178, § 5; 2002, ch. 69, § 1; The 2018 amendment, effective June 14, 2013; 
2008, ch. 110, § 1; 2007, ch. 64, § 1; 2009, ch. 19, § 1; (changed ithe name of the property‘control division of the 
2013, ch. 115, § 20. __ general services.department to the facilities management 
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division; and in Subsection C, deleted "property control". member and added the state treasurer as a commission 
and added "facilities management" before "division". member; and required the staff architect and property 

The 2009 amendment, effective July 1, 2009, in Sub- control division to provide staff for the commission. 
section A, deleted the former specification of the duties of The 2003 amendment, effective June 20, 2003, in- 
the commission and authorized the designees of the secre- ’ serted "the secretary of highway and transportation or his 
tary of general services and of the state treasurer to serve designee, the state cultural affairs officer or his designee" 
on the commission; and added Subsection B. following "New Mexico staff architect" in Subsection B. 

The 2007 amendment, effective March 29, 2007, di- The 2002 amendment, effective May 15; 2002, in- 
rected the commission to study and plan for facilities in serted the references to Albuquerque in Subsections A 
Las Cruces and to develop a master plan for facilities and D; and inserted "regularly" in Subsection D, 


statewide, eliminated the staff architect as a commission 


15-10-2. Capitol buildings planning commission; review of lease- 
purchase agreements. 


A. Before submitting a proposed lease-purchase agreement to the legislature for ratification 
and approval pursuant to Section 15-3-35 NMSA 1978, the proposed lessee shall notify the com- 
mission. The commission shall review a proposed lease-purchase agreement if: 

(1) the total lease revenues to be generated during the term of the lease-purchase agree- 
ment, including any possible extensions or renewals, exceed five million dollars ($5,000,000); or 

(2) pursuant to criteria adopted by the commission, the commission selects the lease- 
purchase agreement for review. 

B. A review conducted pursuant to this section shall include findings by the commission as to 
whether: 

(1) the leasehold property and the term of the lease-purchase agreement are sufficient to 
meet the identified needs of the state agency that will occupy the leasehold property; 

(2) the payment of all lease revenues due pursuant to a lease-purchase agreement will 
be sufficient, at the end of the term of the lease-purchase agreement, to acquire ownership of the 
leasehold property; 

(3) the lease-purchase agreement provides that there is no legal obligation for the state or 
state agency to continue the lease-purchase agreement from year to year or to purchase the lease- 
hold property, and that the lease-purchase agreement shall be terminated if sufficient appropria- 
tions are not available to meet the current lease payments; and 

(4) the lease-purchase agreement is the most cost-effective alternative for acquiring the 
leasehold property, taking into account currently available alternative lease arrangements, lease- 
purchase agreements or other financing arrangements permitted by law. 

_C. After a review pursuant to this section, the commission shall submit its findings and recom- 
mendations to the legislature. 

D, As used.in this section: 

(1) "commission" means the capitol buildings planning commission; 

(2), "facilities" means buildings and the appurtenances and improvements associated 
therewith, including the real estate upon which a building is constructed; suitable parking for use 
of the building; utilities, access roads and other infrastructure; and related real estate. "Facilities" 
can also mean undeveloped or developed real estate that. is transferred or leased with the intent 
that a new building or improvement be constructed thereon; 

(3) ."lease-purchase agreement" means a financing agreement for the leasing of facilities 
by the state or a state agency from a public or private entity with an option to purchase the lease- 
hold property for a price that is reduced according to the payments made pursuant to the financ- 
ing agreement; | 

(4) "leasehold property" means facilities that are subject to a lease-purchase agreement; 

(5) "lease revenues" means the amounts payable pursuant to a lease-purchase agreement; 
and . 

_ (6) "state agency" means any department, branch, institution, board, officer, bureau, in- 
strumentality, commission, district or committee of government of the state of New Mexico except: 
(a) the state armory board; 
(b).. the commissioner of public lands; | 
(c) state institutions under the jurisdiction of the alae education department; 
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(d) the economic development department when the department is acquiring prop- 
erty pursuant to the Statewide Economic Development Finance Act [6-25-1 NMSA 1978]; 

(e) the public school facilities authority when the authority is acquiring property pur- 
suant to the Public School Capital Outlay Act [22-24-1 NMSA 1978]; and 

(f) astate-chartered charter school. 


History: 1978 Comp., §15-10-2, as enacted by Laws Effective dates. — Laws 2009, ch. 19, § 3 provided 
2009, ch. 19, § 2. that Laws 2009, ch. 19, § 2 was effective July 1, 2009. 
ARTICLE 11 


Building Services Division 


Sec. 
15-11-1. Repealed. 


15-11-1. Repealed. 


Repeals. — Laws 2013, ch. 115, § 31 repealed 15-11-1 effective June 14, 2013. For provisions of former section, 
NMSA 1978, as enacted by Laws 2001, ch. 108, § 1, re- see the 2012 NMSA 1978 on NMOneSource.com. 
lating to building services division powers and duties, 
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